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CHAPTER  XXII 

\      •  /• 

itIGHTS  OF  TRUSTBB  AS  AGAINST  PRIOR  ASSIGNBB  FOB 

CREDITORS 
See. 

i33.  AssigDment  an  Act  of  Bankruptcy. 

434.  Effect  of  Adjudication  in  Bankruptcy  on  Previous  Assignment 

436.  Assignment  More  Than  Four  Months  Before  Bankruptcy. 

436.  Enjoining  Action  by  Assignee. 

437.  Trustee's  Proceedings  to  Avoid  or  Set  Aside  Assignment 

438.  Recovery  of  Assets  by  Trustee. 

439.  Same;   Summary  Proceedings  and  Attachment  for  Contempt 

440.  Nature  of  Trustee's  Title  to  Property  Assigned. 

441.  Estate  Partly  Settled  by  Assignee. 

442.  Rights  of  Purchasers  from  Assignee  and  Paid  Creditors. 

443.  Appointment  of  Assignee  aa  Trustee. 

444.  Credits  and  Allowances  to  Assignee. 

§  433.  ^Assignment  an  Act  of  Bankruptcy. — ^Under  the  bankruptcy 
act  of  1867,  the  making  of  an  assignment  for  the  benefit  of  creditors, 
without  preferences,  was  not  necessarily  an  act  of  bankruptcy.  If  the 
assignor  had  a  purpose  to  hinder,  delay,  or  defraud  creditors,  or  to  de- 
feat or  delay  the  operation  of  the  bankruptcy  act,  it  was  ground  for  ad- 
judging him  bankrupt.  But  it  depended  upon  his  intention  in  making 
the  assignment,  and  this  was  a  question  of  fact,*  although  it  was  some- 
times held  that  such  an  assignment  would  be  presumed  to  have  been 
made  with  the  intention  of  delaying  the  operation  of  the  bankruptcy  law, 
where  the  exercise  of  the  powers  granted  by  the  assignment  would  nec- 
essarily have  that  effect.*  But  this  has  been  changed  by  the  present 
statute.  Under  its  terms,  and  without  any  reference  to  the  purpose  or 
intent  of  the  debtor,  it  is  made  an  act  of  bankruptcy  if  a  person  shall  have 
"made  a  general  assignment  for  the  benefit  of  his  creditors,"'  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy.  Hence 
such  an  assignment  is  ipso  facto  cause  for  an  adjudication  in  bankrupt- 
cy, if  made  the  basis  of  an  application  in  due  time  by  the  requisite  num- 
ber of  creditors,  although  made  under  a  state  insolvency  law  and  in 
strict  compliance  with  its  provisions,*  and  notwithstanding  that  it  may 
provide  for  the  equal  distribution  of  the  debtor's  property  among  all  his 
creditors,  without  any  preferences.' 


6 


1  Langley  v.  Perry,  2  N.  B.  R.  596,  made  by  a  partnership,  see  supra,  |  113. 
Fed.  Cas.  No.  8,067.  When  made  by  a  corporation,  supra,  § 

2  In  re  Chamberlain,  3  N.  B.  R.   710,  144. 

Fed.  Cas.  No.  2,574.  *  In  re  Curtis,  91  Fed.   737,    1   Am. 

8  Bankruptcy  Act  1898,  f  8a.    And  see  Bankr.  Rep.  440. 

supra,  f  91.     Assignment  for  benefit  of  »  In  re  Temple,  4  Sawy.  92,  17  N.  B. 

creditors  as  an  act  of  bankruptcy  when  R.  345,  Fed.  Cas.  No.  13,825. 
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§  434.  Effect  of  Adjudication  in  Bankruptcy  on  Previous  Assign- 
ment— A  general  assignment  for  the  benefit  of  creditors,  tliough  an  act 
of  bankruptcy  and  liable  to  be  avoided  by  the  subsequent  adjudication 
of  the  assignor  as  a  bankrupt,  is  not  void  originally,  but  only  voidable; 
it  remains  valid  unless  and  until  such  an  adjudication  is  made.*  Poten- 
tially it  is  a  fraud  upon  the  bankruptcy  law  and  upon  the  creditors,  since 
its  necessary  effect  (if  allowed  to  stand)  is  to  defeat  the  operation  of  the 
bankruptcy  law  and  to  deprive  creditors  of  the  benefit  of  all  the  provi- 
sions of  that  act  which  are  made  for  their  protection  and  meant  to  se- 
cure a  speedy  and  equal  distribution  of  the  estate.'  The  assignment  is 
therefore  voidable  at  the  instance  of  the  creditors,  provided  a  sufficient 
number  of  them,  owning  a  sufficient  amount  of  claims,  will  join  in 
a  petition  in  bankruptcy .•  Of  course  they  are  not  compelled  to  take 
this  step.  If  they  are  satisfied  to  have  the  debtor's  property  col- 
lected and  distributed  by  his  voluntary  assignee,  if  they  do  not  see 
any  advantage  in  bringing  it  into  bankruptcy,  or  if  they  are  simply 
indifferent  to  their  rights,  they  may  acquiesce  in  the  assignment, 
present  and  prove  their  claims,  and  waive  their  right  to  invoke  the 
jurisdiction  of  the  court  of  bankruptcy.  Or  the  same  result  will  fol- 
low if  they  neglect  for  more  than  four  months  to  file  a  petition 
in  bankruptcy.  The  mere  existence  of  a  bankruptcy  law  which  credi- 
tors may  set  in  motion  if  they  choose,  does  not  prevent  the  administra- 
tion of  the  estate  by  the  voluntary  assignee,  if  creditors  acquiesce  in  it. 
As  stated  above,  the  assignment  is  not  void  ab  initio,  but  only  voidable. 
But  if,  on  the  other  hand,  the  creditors,  or  a  sufficient  proportion  of 
them,  choose  to  have  the  assignment  vacated  and  the  estate  adminis- 
tered in  bankruptcy,  then  it  is  voidable  at  their  option,  and  if  they  file 
a  petition  in  the  proper  federal  court,  alleging  the  assignment  as  an  act 
of  bankruptcy  and  praying  for  an  adjudication  in  bankruptcy  against 
the  debtor;  they  thereby  tak^  the  proper  and  only  necessary  step  fof 
avoiding  the •  assignment.  And  if  thereupon  the  assignor  is  adjudged 
bankrupt,  the  decree  of  adjudication  ipso  facto  annuls  or  dissolves  the 
assignment  and  subjects  the  assigned  property  to  the  exclusive  and 


«  Gilbert  v.  Mechanics'  &  Metals  Nat. 
Bank,  172  App.  DIv.  25,  157  N.  Y.  Supp. 
953;  Charles  Roesch  &  Sons  Co.  v. 
Mumford,  230  Fed.  56,  144  O.  C.  A.  354 ; 
In  re  Romanow,  92  Fed.  510,  1  Am. 
Bankr.  Rep.  461 ;  Ostrander  v.  Meunch, 
12  Fed.  562;  Barnes  v.  Rettew,  Fted.  Cas. 
Xo.  1,019;  Maltble  v.  Hotchkiss,  38 
Conn.  80,  9  Am.  Rep.  364,  5  N.  B.  R.  4«) ; 
Cook  V.  Rogers,  31  Mich.  391,  13  N.  B. 
R.  97;  Thra.*«her  v.  Bentle.v,  59  N.  Y. 
649;    Bostwick  v.  Burnett,  7  N.  Y.  317. 


Until  an  assignment  for  the  benefit  of 
creditors  is  expressly  accepted,  it  is  a 
mere  power  and  therefore  revocable,  and 
the  bankruptcy  of  the  assignor  operates 
as  a  revocation.  Ashley  v.  Robinson,  29 
Ala.  112,  66  Am.  Dec.  887. 

7  In  re  GutwiUig,  92  Fed.  337,  34  C. 
C.  A.  377,  1  Am.  Bankr.  Rep.  388;  s.  c. 
below,  90  Fed.  475,  1  Am.  Bankr.  Rep.  78. 

8  In  re  Sievers,  91  Fed.  366,  1  Am. 
Bankr.  Rep.  117. 
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complete  jurisdiction  of  the  court  of  bankruptcy .•  That  this  conse- 
quence necessarily  follows  the  adjudication  in  bankruptcy  will  be  plain- 
ly seen  from  a  moment's  consideration  of  the  results  which  would  fol- 
low from  an  opposite  construction.  "It  is  an  extraordinary  proposition 
that  the  bankruptcy  court  can  be  asked  to  discharge  a  person  from  all 
his  debts  who  has,  by  an  assignment  to  a  private  assignee,  placed  all  his 
property  where  it  can  be  administered  only  by  the  tribunals  of  the  state. 
A  system  of  bankruptcy  which  would  thus,  in  practice,  permit  a  dis- 
charge of  the  debtor  without  a  simultaneous  administration  and  dis- 
tribution of  the  property  among  the  creditors,  would  be  a  monstros- 
ity." *•  Nor  is  the  situation  in  any  way  affected  by  the  fact  that  pro- 
ceedings have  been  taken  in  a  state  court  to  have  the  administration  of 
the  assigned  estate  take  place  under  its  supervision  and  control.  The 
pendency  of  such  proceedings,  or  the  making  of  orders  or  decrees  by  the 
state  court,  will  not  prevent  an  adjudication  of  bankruptcy,  but  on  the 
contrary,  when  the  adjudication  is  made,  it  ousts  the  jurisdiction  of  the 
state  court  and  establishes  the  jurisdiction  of  the  bankruptcy  court, 
which  is  exclusive  and  which  relates  back  to  the  commission  of  the  act 
of  bankruptcy,  that  is,  the  making  of  the  assignment.**  And  if  the  as- 
signment falls  to  the  ground  in  consequence  of  the  adjudication  in  bank- 
ruptcy, so  also  do  all  rights  and  interests  created  by  it  or  growing  out  of 
it.  The  various  rights  pf  creditors  thereafter  are  to  be  determined  ac- 
cording to  the  provisions  of  the  bankruptcy  law,  not  according  to  the 
deed  of  assignment  nor  according  to  the  state  insolvency  law  under 
which  it  may  have  been  made,**  and  the  money  and  property  are  to  be 
distributed  by  the  trustee  in  bankruptcy,  and  not  by  the  assignee.*'  If 
the  deed  of  assignment  created  any  Hens  or  trusts,  they  are  annulled  by 
the  adjudication,  and  the  property  is  not  subject  to  them  as  it  passes 


*  »  Davis  V.  Boble,  92  Fed.  326,  84  O.  C. 

A.  872,  1  Am.  Bankr.  Rep.  412;  In  re 
Sievers,  91  Fed.  366,  1  Am.  Bankr.  Rep. 
117;  In  re  Smith,  92  Fed.  135,  2  Am. 
Bankr.  Rep,  9;  In  re  Gutwillig,  90  Fed. 
475,  1  Am.  Bankr.  Rep.  78;  In  re  Smith. 
4  Ben.  1,  3  N.  B.  R.  377,  Fed.  Cas.  No. 
12,974;  Hobson  v.  Markson,  1  Dill.  421, 
Fed.  Cas.  No.  6,555;  Globe  Ins.  Co.  v. 
Cleveland  Ins.  Co.,  14  N.  B.  R.  311,  Fed. 
Cas.  No.  5,486;  Waring  v.  Buchanan,  19  N. 

B.  R.  502,  Fed.  Cas.  No.  17.176;  In  re 
Croiighwell.  9  Ben.  360,  17  N.  B.  R.  337, 
Fed.  Cas.  No.  3,440;  Dolson  v.  Kerr,  52 
How.  Prac.  (N.  Y.)  481,  16  N.  B.  R.  405; 
Cohen  v.  American  Surety  Co.,  192  N.  Y. 
227,  84  N.  E.  947. 

10  In  re  Brodhead,  3  Ben.  106,  2  N. 
B.  R.  278,  Fed.  Cas.  No.  1,918. 


11  Stellwagen  v.  Clum,  245  U.  S.  605, 
38  Sup.  Ct.  215,  62  L.  Ed.  507,  41  Am. 
Bankr.  Rep.  1;  In  re  Knight.  125  Fed. 
.35,  11  Am.  Bankr.  Rep.  1;  In  re  Lengert 
Wagon  Co.,  110  Fed.  927,  6  Am.  Bankr. 
Rep.  535;  In  re  Curtis,  91  Fed.  737,  1 
Am.  Bankr.  Rep.  440,  affirmed,  94  Fed. 
a^O,  36  C.  O.  A.  430,  2  Am.  Bankr.  Rep. 
226. 

12  In  re  Bousfleld  &  Poole  Mfg.  Co.,  17 
N.  B.  R.  153,  Fed.  Cas.  No.  1,704.  After 
the  adjudication  in  bankruptcy,  an  ac- 
tion against  the  debtor  of  the  bankrupt 
cannot  be  maintained  by  the  bankrupt's 
assignee  for  the  benefit  of  creditors.  Gil- 
bert V.  Mechnnics*  &  Metals  Nat  Bank, 
95  Misc.  Rep.  364,  160  N.  Y.  Supp.  710. 

13  Sedgwick  v.  Place,  3  N.  B.  R.  802 
Fed.  Cas.  No.  12,623. 
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into  the  hands  of  the  trustees  in  bankruptcy.**  So  also,  if  the  assign- 
ment gives  a  preference  to  any  creditor,  it  is  avoided  in  bankruptcy,  and 
the  preferred  creditor  can  claim  no  advantage  from  it.** 

§  435.  Assignment  More  Than  Four  Months  Before  Bankruptcy. — 
In  order  to  take  advantage  of  a  general  assignment,  as  an  act  of  bank- 
ruptcy, creditors  must  file  their  petition  within  four  months.  But  this 
time  does  not  expire  until  four  months  after  the  date  of  recording  or  reg- 
istering the  assignment,  if  that  is  required  or  permitted  by  law,  or  if  it 
is  not,  then  four  months  from  the  date  when  the  petitioning  creditors  re- 
ceive actual  notice  of  the  assignment,  or  if  they  have  no  actual  notice, 
then  four  montlre  from  the  date  when  the  assignee  takes  notorious,  ex- 
clusive, or  continuous  possession  of  the  property.**  If  the  limited  period 
as  thus  defined  is  allowed  to  lapse  without  the  filing  of  a  petition  in 
bankruptcy,  then  creditors  must  be  presumed  to  have  waived  or  ac- 
quiesced in  the  act  of  bankruptcy,  and  the  assignment  is  not  avoided  or 
in  any  way  affected  by  the  bankruptcy  law,  but  must  stand  or  fall  upon 
its  own  merits,  being  open  to  attack  pnly  in  the  state  courts  and  only 
under  the  provisions  of  the  state  laws.  The  bankruptcy  law  does  not 
attempt  to  supervise  or  inquire  into  proceedings  under  an  assignment 
for  creditors  or  under  state  insolvency  laws  begun  more  than  four 
months  before  the  institution  of  bankruptcy  proceedings.*'  If  the  debtor 
is  thereafter  adjudged  bankrupt  (though  it  must  necessarily  be  on  other 
grounds  than  the  making  of  the  assignment),  the  assignment  cannot  be 
set  aside  at  the  instance  of  the  trustee  in  bankruptcy,  and  the  latter 
will  not  be  entitled  to  the  possession  and  administration  of  the  assigned 
estate  as  against  the  voluntary  assignee,  but  he  will  only  take  such 
rights  as  the  bankrupt  had  or  could  himself  claim  at  the  date  of  the 
bankruptcy.^*  At  the  very  least  it  may  be  said  that  the  court  of  bank- 
ruptcy will  not  undertake  to  review  the  accounts  of  the  assignee,  or  to 
reverse  or  annul  any  act  of  his  in  collecting  or  paying  out  the  estate, 


14  In  re  Slomka,  122  Fed.  630,  58  G. 
C.  A.  322,  9  Am.  Bankr.  Rep.  635. 

15  Randolph  v.  Scruggs,  190  V.  S.  533, 
23  Sup.  Ct.  710,  47  L.  Ed.  1165,  10  Am. 
Bankr.  Rep.  1. 

le  Bankruptcy  Act  1898,  §  3b. 

17  In  re  Creech  Bros.  Lumber  Co.,  240 
Fed.  8,  153  C.  C.  A.  44,  39  Am.  Bankr. 
Rep.  487;  In  re  Bridge  (D.  O.)  230  Fed. 
184,  37  Am.  Bankr.  Rep.  53;  In  re  Bon- 
er, 169  Fed.  727.  22  Am.  Bankr.  Rep.  151; 
Pelton  V.  Sheridan,  74  Or.  176,  144  Pac. 
410. 

18  Mayer  v.  Hellman,  91  U.  S.  496,  23 
L.  Ed.  377;  In  re  Kimball,  16  N.  B.  R. 
188,  Fed.  Cas.  No.  7,770;   In  re  Arledge, 

Blk.Bkr.(3d  Ed.)— 59 


1  N.  B.  R.  644,  Fed.  Cas.  No.  583;  Hoagne 
V.  Cumner,  187  Mass.  296,  72  N.  E.  956; 
Mathews  v.  Stewart,  44  Mich.  209,  6  N. 
W.  633.  Where  an  assignment  for  the 
benefit  of  creditors  was  valid  and  not 
subject  to  attack  because  of  the  assign- 
or's bankruptcy,  a  Judgment  of  the  state 
court  confirming?  the  title  of  the  assignee 
and  ordering  a  sale  of  the  property 
was  held  not  subject  to  attack  In  the 
federal  court  on  the  ground  that  it 
gave  a  preference,  but  the  trustee  In 
bankruptcy  could  assert  his  rights  only 
in  the  state  court  Stern  v.  Truax  (D. 
C.)  236  Fed.  1014,  38  Am.  Bankr.  Rep. 
418. 
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antedating  the  adjudication  in  bankruptcy,  though  perhaps  the  trustee 
may  lay  claim  to  any  property  remaining  undistributed  in  the  hands 
of  the  assignee  at  that  date,  on  the  theory  that  such  assignee  is  the 
"agent"  of  the  bankrupt  and  therefore  amenable  to  the  jurisdiction  of 
the  courts  of  bankruptcy.  This  doctrine  finds  support  in  at  least  ono 
of  the  adjudged  cases.*' 

§  436.  Enjoining  Action  by  Assignee. — When  an  insolvent  debtor 
makes  a  general  assignment  for  the  benefit  of  his  creditors,  and,  within 
four  months  thereafter,  a  petition  in  bankruptcy  against  him  is  filed, 
it  is  within  the  power  and  jurisdiction  of  the  -court  of  bankruptcy  to 
make  an  order,  pending  the  hearing  on  such  petition,  enjoining  the  as- 
signee from  disposing  of  or  interfering  with  the  property  transferred  to 
him  under  the  assignment,  or  exercising  any  acts  of  ownership  or  con- 
trol, and  this  course  is  particularly  proper  when  it  appears  that  the 
assignee  is  about  to  make  a  sale  of  the  property  or  to  pay  out  money 
in  his  hands,  so  that,  if  an  adjudication  in  bankruptcy  is  ultimately 
made,  assets  of  the  estate  might  thus  be  withdrawn  from  the  reach  of 
the  trustee.*®  So  also,  after  a  decree  of  adjudication  is  made,  and  pend- 
ing the  appointment  of  a  trustee  in  bankruptcy,  the  court  may  enjoin 
the  voluntary  assignee  from  disposing  of  the  property  or  exercising 
any  of  the  powers  given  him  by  the  assignment,  except  merely  to  hold 
possession  of  the  property  and  preserve  it.**  And  if  the  circumstances 
warrant  such  a  course,  the  court  of  bankruptcy,  pending  a  determina- 
tion on  the  petition,  may  appoint  a  receiver  (or  the  marshal)  to  take 
the  property  out  of  the  hands  of  the  assignee  and  hold  it  until  the  dis- 
missal of  the  petition  or  the  appointment  of  a  trustee.**  But  this  ac- 
tion can  only  be  taken  by  the  court  of  bankruptcy,  and  creditors  must 
apply  to  that  court  if  they  desire  to  take  precautions  for  the  preserva- 
tion of  the  estate.  If,  pending  a  hearing  on  the  petition  in  bankruptcy, 
the  creditors  simply  go  into  a  state  court  and  there  protest  against  any 
further  proceedings  under  the  assignment,  this  will  not  have  the  effect 
of  a  writ  of  injunction  from  the  court  of  bankruptcy.*' 


i»  In  re  Carver,  113  Fed.  138,  7  Am. 
Bankr.  Rep.  539. 

2  0  In  re  GutwIUig.  92  Fed.  337,  34  C. 
C.  A.  377,  1  Am.  Bankr.  Rep.  388;  Leid- 
igh  Carriage  Co.  v.  Stengel,  95  Fed.  637, 
37  C.  C.  A.  210,  2  Am.  Bankr.  Rep.  383; 
Davis  V.  Bohle.  92  Fed.  325,  34  C.  C.  A. 
372,  1  Am.  Bankr.  Rep.  412;  In  re  Siev- 
ers,  91  Fe<l.  3fi6,  1  Am.  Bankr.  Rep.  117 ; 
In  re  Skoll,  IG  N.  B.  R.  175,  Fed.  Cas. 
No.  12,926.  See  Kx  parte  Nightingale, 
Fed.  Cas.  No.  10,263,  holding  that  a  mere 
possihility  of  waste  or  misapplication  of 


the  bankrupt's  estate  by  the  a.ssignee  will 
not  Justify  an  injunction. 

*i  Rumsey  &  Sikemier  C-o.  v.  Noveltv 
ft  Machine  Mfg.  Co.,  99  Fed.  699,  3  Am. 
Bankr.  Rep.  704. 

2  2  In  re  Etheridge  Funiiture  Co.,  92 
Fed.  329,  3  Am.  Bankr.  Rep.  112;  Davis 
v.  Bohle,  92  Fed.  325,  34  C.  C.  A.  372,  1 
Am.  Bankr.  Rep.  412:  Sedgwick  v.  Plate. 
3  N.  B.  R.  l.'^n.  Fed.  Cas.  No.  12,619. 

23  In  re  Scholtz,  106  Fed.  a34,  5  Am. 
Bankr.  Rep.  782. 
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§  437.  Trustee's  Proceedings  to  Avoid  or  Set  Aside  Assignment. — 
Under  the  former  bankruptcy  law  it  was  held  that  the  title  to  prop- 
erty embraced  in  a  general  assignment  for  the  benefit  of  creditors  did 
not  vest  in  a  trustee  in  bankruptcy  subsequently  appointed  by  the  mere 
force  of  the  adjudication  and  his  appointment  as  trustee.  It  was  void- 
able at  his  instance,  but  to  enable  him  to  gain  possession  and  admin- 
istration of  the  property  it  was  necessary  for  him  to  bring  an  action 
against  the  assignee  to  have  the  assignment  set  aside,  just  as  he  must 
sue  to  avoid  a  fraudulent  conveyance  or  recover  a  preference.**  But 
under  the  present  statute,  the  rules  are  essentially  different.  It  is  true 
that  an  assignment  is  not  absolutely  void,  but  only  voidable.  But  it 
is  voidable  at  the  instance  of  the  creditors,  and  they  elect  to  avoid  it, 
and  take  the  necessary  steps  to  avoid  it,  when  they  file  the  petition  in 
bankruptcy.  If  an  adjudication  follows,  it  avoids  the  assignment  auto- 
matically and  of  its  own  force.  The  trustee  thereupon  becomes  invested 
with  title  to  the  property  embraced  in  the  assignment,  and  he  does  not 
take  title  as  the  successor  of  the  assignee,  but  as  the  successor  of  the 
bankrupt.  No  suit  or  proceeding  on  his  part  to  avoid  the  assignment 
is  required,  but  the  assignee  may  be  summarily  cited  to  appear  in  the 
bankruptcy  proceedings  and  surrender  the  property  in  his  hands.*' 

In  effect,  an  assignee  for  the  benefit  of  creditors,  as  the  law  now 
stands,  is  charged  with  knowledge  that  he  is  acting  under  an  instru- 
ment which  of  itself  is  an  act  of  bankruptcy,  and  that  if  the  assignor, 
in  proceedings  commenced  within  four  monthsy  after  the  assignment,  is 
adjudged  bankrupt,  he  will  hold  the  assigned  estate  merely  for  the 
use  of  the  bankrupt's  creditors,  to  be  administered  in  the  bankruptcy 
court.**     The  assignee  is  therefore  charged  with  notice  of  the  subse- 


2*  Means  v.  Dowd,  128  U.  S.  273,  9 
Sup.  Ct.  65,  32  L.  Ed.  429;  Wehl  v.  Wald, 
18  Blatchf.  163,  3  Fed.  93;  Olney  v.  Tan- 
ner, 21  Blatchf.  540,  18  Fed.  636;  Hard- 
ing V.  Crosby,  17  Blatchf.  348,  Fed.  Cas. 
No.  6,050;  In  re  Pierce,  3  N.  B.  R.  258, 
Fed.  Cas.  No.  11,141;  Macdonald  v. 
Moore,  8  Ben.  579,  15  N.  B.  R.  26,  Fed. 
Cas.  No.  8,763;  Cragin  v.  Thompson,  2 
DUl.  513,  12  N.  B.  R.  81,  Fed.  Cas.  No. 
3,320;  Von  Heln  v.  Elkus,  8  Hun  (N. 
Y.)  516;  Barnewall  v.  Jones,  14  N.  B.  R. 
278,  Fed.  Cas.  No.  1,027;  Llnder  v.  Lew- 
is, 4  Fed.  318:  Sparhawk  v.  Drexel,  12 
N.  B.  R.  450,  Fed.  Cas.  No.  13,204;  John- 
son V.  Rogers,  15  N.  B.  R.  1,  Fed.  Cas. 
No.  7,408;  Haas  v.  O'Brien,  66  N.  Y.  597, 
16  N.  B.  R.  508;  Barnes  v.  Rettew,  8 
Phlla.  133,  Fed.  Cas.  No.  1,019. 

«»  Randolph  r.  Scruggs,  190  U.  S.  533, 


23  Sup.  Ct.  710,  47  L.  Ed.  1165,  10  Am. 
Bankr.  Rep.  1;  In  re  Smith,  92  Fed.  135. 
2  Am.  Bankr.  Rep.  9;  Leidigh  Carriage 
Co.  V.  Stengel,  95  Fed.  637,  37  O.  C.  A. 
210,  2  Am.  Bankr.  Rep.  383;  Comingor 
V.  Louisville  Trust  Co.,  108  S.  W.  950, 
33  Ky.  Law  Rep.  53;  In  re  Stokes,  103 
Fed.  312;  In  re  Thompson,  122  Fed.  174, 
10  Am.  Bankr.  Rep.  242;  In  re  Stewart, 
179  Fed.  222,  102  C.  C.  A.  348:  Bryan  v. 
Bernhelmer,  181  U.  S.  188,  21  Sup.  Ct 
557,  45  L.  Ed.  814,  5  Am.  Bankr.  Rep. 
623;  Whittlesey  v.  Philip  Becker  &  Co., 
142  App.  Div.  313,  126  N.  Y.  Supp.  1046: 
Rogers  v.  Abbot,  206  Mass.  270,  92  N.  E. 
472,  138  Am.  St  Rep.  394.  And  see  cases 
cited>  supra,  §  434,  and  infra,  §§  438,  439. 
26  In  re  Bombino,  44  Utah,  141,  138 
Pac.  1155. 
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quent  filing  of  a  petition  in  bankruptcy  against  his  assignor,  and  if  the 
adjudication  is  made,  the  assignee  becomes  a  mere  custodian  without 
title.*'  In  such  circumstances,  the  court  of  bankruptcy  obtains  exclusive 
jurisdiction,  and  has  power  to  remove  the  assignee,  irrespective  of  his 
good  faith  and  standing,  and  to  appoint  its  own  receiver.** 

§  438.  Recovery  of  Assets  by  Trustee. — ^When  a  voluntary  as- 
signment for  the  benefit  of  creditors  is  avoided  by  the  subsequent  ad- 
judication of  the  assignor  in  bankruptcy,  the  trustee  in  bankruptcy  be- 
comes entitled  to  the  possession  and  administration  of  the  estate  cov- 
ered by  the  assignment  and  may  require  the  assignee  to  account  to  him 
and  to  surrender  the  property  in  his  hands.**  And  although  the  law 
of  the  state  may  require  such  assignments  to  be  carried  out  under  the 
direction  or  supervision  of  a  state  court,  and  the  property  assigned  is 
in  process  of  administration  in  the  manner  prescribed  by  the  law;  this 
does  not  make  a  case  of  concurrent  jurisdiction,  nor  give  the  state  court 
such  a  prior  right  of  possession  as  will  prevent  the  court  of  bankruptcy 
from  assuming  exclusive  jurisdiction  of  the  bankrupt's  estate.**  If 
the  state  statute  does  not  go  to  the  length  of  making  such  an  assignee 
an  officer  of  the  state  court,  property  in  his  hands  is  not  in  the  cus- 
tody of  the  law  or  the  possession  of  the  court.**  So,  if  the  assignee  is 
cited  to  account  in  a  state  court,  he  may  show,  in  bar  of  the  proceeding, 
that  the  property  has  been  taken  from  him  under  a  decree  of  the  court 
of  bankruptcy  and  that  he  has  accounted  in  the  latter  court.**    Nor  is  the 


27  In  re  Louis  Neuburger,  Inc.  (D.  0.) 
233  Fed.  701,  37  Am.  Bankr.  Rep.  248. 

2  8  In  re  D.  &  E.  Dress  Co.  (D.  0.)  244 
Fed.  885,  40  Am.  Bankr.  Rep.  360. 

2  9  Davis  V.  Bohle,  92  Fed.  325,  34  0. 
0.  A.  372,  1  Am.  Bankr.  Rep.  412;  In  re 
Knight,  125  Fed.  35,  11  Am.  Bankr.  Rep. 
1;  Hobson  v.  Markson,  1  Dill.  421,  Fed. 
Cas.  No.  6,555;  Comingor  v.  Louisville 
Trust  Co.,  108  S.  W.  950,  33  Ky.  Law 
Rep.  53.  A  petition  by  the  trustee  in 
bankruptcy  for  an  order  requiring  the 
surrender  of  property  by  the  assignee 
need  not  allege  a  previous  demand.  Com- 
ingor V.  Louisville  Trust  Co.,  108  S.  W. 
950,  33  Ky.  Law  Rep.  53.  Under  the 
bankruptcy  act  of  1867,  it  was  held  that 
an  order  or  decree  for  the  surrender  of 
property  by  the  assignee  should  not  in- 
clude property  exempt  from  execution. 
Grow  V.  Ballard,  2  N.  B.  R.  194,  Fed. 
Cas.  No.  5,848.  But  this  is  probably  not 
the  case  under  the  present  statute,  since 
it  intends  that  the  trustee  shall  take 
possession   of  the  exempt  property,  as 


well  as  all  other  property.,  and  provides 
for  his  setting  it  apart  to  the  bankrupt. 

30  In  re  Smith,  92.  Fed.  135,  2  Am. 
Bankr.  Rep.  9.  But  if  the  assignee  al- 
leges that  he  is  under  the  control  and 
direction  of  the  state  court,  there  is 
nothing  to  prevent  the  trustee  from  ap- 
plying to  that  court  for  an  order  di- 
recting the  surrender  of  the  property  to 
him.  just  as  he  would  do  in  the  case  of 
a  receiver.  See  Cragin  v.  Thompson,  2 
Dill.  513,  12  N.  B.  R.  81,  Fed.  Cas.  No. 
3,320. 

31  Jones  V.  McCormick  Harvesting 
Mach.  Co.,  82  Fed.  295,  27  C.  O.  A.  133 ; 
Lehman  v.  Rosengarten,  23  Fed.  642. 

32  Burkholder  v.  Stump,  8  Phila.  (Pa.) 
172,  4  N.  B.  R.  597,  Fed.  Cas.  No.  2,165. 
And  on  the  other  hand,  though  the  as- 
signee's accounts  have  been  approved  by 
the  state  court,  he  may  still  be  required 
to  account  to  the  court  of  bankruptcy, 
as  the  Jurisdiction  of  the  latter  court  is 
paramount  and  cannot  be  defeated  by 
any  proceedings  in  the  state  court.    In 
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pendency  of  an  action  of  replevin  against  him  any  excuse  for  his  fail- 
ure to  surrender  to  the  trustee  in  bankruptcy  that  portion  of  the  estate 
affected  by  the  proceeding.*'  If  the  assignee  is  prosecuting  an  action 
to  recover  property  of  the  assigned  estate,  when  a  trustee  in  bankruptcy 
is  appointed,  the  latter  may  intervene  in  the  action  and  assume  con- 
trol of  it,  and  need  not  begin  a  new  suit.'^*  The  assignee  may  also  be 
required  to  execute  any  conveyance  which  may  be  necessary  to  show 
a  clear  title  in  the  trustee  or  enable  him  more  effectually  to  proceed  with 
the  collection  of  the  assets.**  And  if  the  assignee  neglects  or  refuses 
to  account  for  the  money  and  property  in  his  hands,  on  being  cited  and 
ordered  to  do  so,  the  trustee  in  bankruptcy  has  a  right  of  action  against 
the  surety  on  the  assignment  bond.** 

§  439.  Same;  Summary  Proceedings  and  Attachment  for  Contempt. 
— ^When  a  debtor  who  has  made  a  general  assignment  for  the  benefit 
of  his  creditors  is  adjudged  bankrupt  within  four  months  thereafter, 
the  court  of  bankruptcy  has  jurisdiction  and  power  to  make  an  order 
requiring  the  assignee  to  submit  his  accounts  and  to  turn  over  to 
the  trustee  in  bankruptcy  all  money  and  property  in  his  hands,  and 
this  does  not  require  a  plenary  suit  at  law  or  in  equity,  but  may  be 
done  in  a  summary  proceeding.*''  For  the  assignee  in  such  a  case  is 
not  an  adverse  claimant.  He  is  merely  the  agent  of  the  assignor  for 
the  distribution  of  the  proceeds  of  the  property,  and,  as  such  agent,  his 
possession  is  that  of  his  principal.**  Or  as  otherwise  stated,  the  as- 
signee "is  a  mere  naked  bailee  for  the  creditors,  without  a  shred  of  title 
or  lawful  authority  to  the  possession  of  the  bankrupt's  estate,  and  it 
would  certainly  be  strange  if,  when  the  bankruptcy  court  finds  prop- 
erty in  the  possession  of  such  a  bailee,  it  may  not  in  a  summary  way 
require  him  to  surrender  possession  to  the  court  which  alone  has  the 


re  Louis  Neuburger,  Inc.,  240  Fed.  947, 
153  C.  C.  A.  633,  39  Am.  Bankr.  Rep.  139. 

38  In  re  Solomon,  2  Nat.  Bankr.  News, 
460. 

»*  Collateral  Security  Bank  v.  Fowler, 
42  Md.  393, 12  N.  B.  R.  289. 

«5  Burkhrldpr  v.  Stump,  8  Phila.  (Pa.) 
172,  4  N.  B.  R.  597,  Fed.  Gas.  No.  2,165. 

»«  Cohen  v.  American  Surety  Co.,  192 
N.  T.  227,  84  N.  E.  947. 

»7  Bryan  v.  Bernbeimer,  181  U.  S.  188, 
21  Sup.  Ct.  557,  45  L.  Ed.  814,  5  Am. 
Bankr.  Rep.  623;  In  re  McCrum,  214 
Fed.  207, 130  C.  C.  A.  555.  32  Am.  Bankr. 
Rep.  604;  In  re  Karp  (D.  C.)  228  Fed. 
798,  36  Am.  Bankr.  Rep.  414 :  In  re  Reis- 
wig  (D.  O.)  253  Fed.  390,  42  Am.  Bankr. 


Rep.  161;  In  re  Stewart,  179  Fed.  222. 
102  C.  C.  A.  348,  24  Am.  Bankr.  Rep.  691 ; 
In  re  Smith  (D.  C.)  92  Fed.  135,  2  Am. 
Bankr.  Rep.  9;  In  re  Stokes  (D.  0.)  106 
Fed.  312,  6  Am.  Bankr.  Rep.  2C2 ;  In  re 
Thompson  (D.  O.)  122  Fed.  174,  10  Am. 
Bankr.  Rep.  242. 

38  In  re  McCrum,  214  Fed.  207,  130  C. 
C.  A.  555,  32  Am.  Bankr.  Rep.  604;  Gal- 
hraitb  v.  Valloly  (C.  O.  A.)  261  Fed.  670, 
44  Am.  Bankr.  Rep.  523 ;  In  re  Diamond's 
Estate,  259  Fed.  70,  170  C.  C.  A.  138,  44 
Am.  Bankr.  Rep.  268;  In  re  Colwell 
I^ad  Co.  (D.  C.)  241  Fed.  922,  39  Am. 
Bankr.  Rep.  228;  In  re  Stewart,  179 
Fed.  222,  102  C.  C.  A.  348,  24  Am.  Bankr. 
Rep.  691. 
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power  to  administer  the  estate."  ••  But  even  a  summary  proceeding 
requires  notice  to  the  party  to  be  charged  and  that  he  shall  have  an 
opportunity  to  be  heard.  Such  an  order  cannot  be  made  on  the  ex  parte 
application  of  the  trustee  without  bringing  in  the  assignee  or  affording 
him  an  opportunity  to  show  cause  against  the  petition.  If  these  condi- 
tions are  not  fulfilled,  an  order  for  the  surrender  of  property  is  without 
jurisdiction,  and  the  assignee  cannot  be  punished  for  failure  to  obey  it.*^ 
And  in  any  event,  the  process  qf  attachment  for  contempt  should  not 
be  used  to  force  the  restitution  of  money  or  property  which  it  is  no 
longer  possible  for  the  assignee  to  surrender.  Thus,  if  he  has  already 
paid  out  a  portion  of  the  estate  committed  to  him,  in  the  form  of  coun- 
sel fees  or  other  necessary  or  proper  disbursements,  or  if  he  retained 
a  portion  of  it  as  his  own  commission  and  has  spent  such  sum  and  is 
unable  to  replace  it,  this  is  a  good  answ^,  so  far  as  it  goes,  to  a  rule 
to  show  cause  why  he  should  not  be  adjudged  in  contempt  for  failure 
to  pay  over  the  money  to  the  trustee  in  bankruptcy.  For  a  court  can- 
not by  contempt  proceedings  undertake  to  compel  the  performance  of 
something  which  the  respondent  is  wholly  unable  to  perform,  even 
though  he  became  so  through  his  own  fault  or  improvidence,  where 
it  arose  through  a  mere  misconception  of  his  legal  rights  and  duties.** 

§  440.  Nature  of  Trustee*s  Title  to  Property  Assigned.— The  trus- 
tee in  bankruptcy  does  not  succeed  the  voluntary  assignee  in  title  or 
estate.  His  title  is  a  wholly  new  one,  founded  alone  on  the  provisions 
of  the  bankruptcy  act,  and  not  in  any  way  connected  with  or  depend- 
ent on  the  title  vested  in  the  assignee.  And  hence  he  does  not  take  the 
estate  subject  to  any  preferences  or  priorities  created  by  the  deed  of 
assignment  or  by  the  acts  of  the  assignee.**  But  a  title  or  lien  acquired 
by  the  voluntary  assignee,  which  would  be  to  the  advantage  of  the  estate 
when  it  has  subsequently  passed  into  bankruptcy,  is  not  necessarily  de- 
stroyed by  the  supersession  of  the  assignment  proceeding,  but,  upon 


«»In  re  Smith,  92  Fed.  135,  2  Am. 
Bankr.  Rep.  9. 

*o  Smith  V.  Belford,  106  Fed.  658,  45 
C.  C.  A.  526,  5  Am.  Bankr.  Rep.  291 ;  In 
re  Banzai  Mfg.  Co.,  183  Fed.  298,  105  C. 
C.  A.  510,  25  Am.  Bankr.  Rep.  497;  In 
re  Manning,  123  Fed.  179,  10  Am.  Bankr. 
Rep.  497. 

*i  Louisville  Trust  Co.  v.  Comingor, 
184  U.  S.  18,  22  Sup.  Ct.  293,  46  L.  Ed. 
413,  7  Am.  Bankr.  Rep.  421 ;  Sinsheimer 
V.  Simonson,  107  Fed.  898,  47  C.  C.  A. 
51,  5  Am.  Bankr.  Rep.  537;  In  re  Klein, 
116  Fed.  523,  8  Am.  Bankr.  Rep.  559 ;   In 


re  Stewart,  179  Fed.  222,  102  O.  O.  A. 
348;  In  re  Banzai  Mfg.  Co.,  183  Fed. 
298,  105  C.  C.  A.  510,  25  Am.  Bankr.  Rep. 
497. 

*2  Randolph  v.  Scruggs,  190  U.  S.  533, 
23  Sup.  Ct.  710,  47  I*  Ed.  1165,  10  Am. 
Bankr.  Rep.  1;  Alexander  y.  Gait,  9  Fed. 
149.  Contra,  under  the  act  of  1867,  see 
In  re  Beisenthal,  10  Ben.  42,  18  N.  B.  R. 
120,  Fed.  Cas.  No.  1,235;  Johnson  v. 
Rogers,  15  N.  B.  R.  1,  Fed.  Cas.  No. 
7,408;  In  re  Beadle,  5  Sawy.  351,  Fed. 
Cas.  No.  1,155 ;  Reeser  v.  Johnson,  76 
Pa.  St.  313. 
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the  order  of  the  court  of  bankruptcy,  it  may  be  retained  by  the  trustee 
for  the  benefit  of  the  creditors.** 

§  441.  Estate  Partly  Settled  by  Assignee. — Where  an  assignee, 
appointed  in  insolvency  proceedings  under  a  state  law,  or  by  a  general 
deed  of  assignment,  has  taken  charge  of  the  debtor's  property,  sold  it, 
and  distributed  the  proceeds  to  creditors,  acting  in  all  respects  in  entire 
good  faith  and  in  conformity  to  the  state  law  and  the  orders  of  the  state 
court,  and  afterwards  proceedings  in  bankruptcy  against  the  assignor 
are  had  and  a  trustee  appointed,  the  assignee  is  not  to  be  held  personally 
liable  to  the  trustee  in  bankruptcy  for  the  value  of  the  property  or  its 
proceeds.  In  such  a  case  the  trustee  "must  seek  his  remedy  against 
those  who  have  received  payments  from  the  defendant  in  contravention 
of  the  bankruptcy  act."**  This  rule  holds  good  even  if  the  assignee 
has  paid  out  the  money  of  the  estate  to  creditors  preferred  by  the  deed 
of  assignment.  Their  preferences  may  be  unlawful  under  the  bankrupt- 
cy law  and  voidable  by  the  trustee,  but  the  amount  cannot  be  recovered 
from  the  assignee  personally."  But  the  assignee  must  stop  all  admin- 
istration of  the  estate  immediately  upon  the  appointment  of  a  trustee 
in  bankruptcy,  or  at  least  as  soon  as  he  receives  notice.  Thereafter 
the  title  is  vested  in  the  trustee,  and  the  assignee  holds  the  property 
remaining  in  his  hands  merely  as  an  agent  or  bailee,  and  has  no  further 
duty  with  reference  to  it  except  as  to  mere  safe  keeping.  At  least  it 
may  be  said  that,  after  the  filing  of  a  petition  in  bankruptcy,  a  common- 
law  assignee  acts  at  his  peril  in  carrying  on  the  bankrupt's  business,  in 
selling  it  out  or  winding  it  up,  or  in  doing  anything  beyond  what  is 
necessary  to  preserve  such  property  as  was  in  his  hands  when  the  peti- 
tion was  filed.  Common-law  assignments,  it  is  true,  are  not  outlawed 
by  the  Bankruptcy  Act,  and  where  the  creditors  allow  the  assignee  to 
continue  in  possession  and  operate  the  business,  he  is  not  necessarily 
to  be  charged  with  a  resulting  loss,  whether  occurring  before  or  after 
the  filing  of  the  petition  in  bankruptcy.  But  the  burden  is  upon  him 
to  satisfy  the  bankruptcy  court  that  in  carrying  on  the  business  after 
the  institution  of  bankruptcy  proceedings  he  acted  in  good  faith  and 
with  sound  business  judgment ;  and  he  may  be  held  liable  for  a  loss  in- 
curred by  him  in  carrying  on  the  business,  where  there  is  no  finding 
that  it  was  good  judgment  on  his  part  to  continue  the  business,  and 
where  he  does  not  show  what  part  of  the  loss  was  incurred  before  and 
what  part  after  the  filing  of  the  petition   in  bankruptcy .*•     If,  after 

*«  In  re  Fish  Bros.  Wagon  Co.  (C.  C.  *5  Jones  v.  Kinney,  5  Ben.  259,  4  N. 

A.)  164  Fed.  553,  21  Am.  Baukr.  Rep.  149.  B.  R.  649,  Fed.  Cas.  No.  7,473. 

**  Cragln  v.  Thompson,  2  Dfll.  513,  12  ^e  In  re  Karp  (D.  O.)  228  Fed.  798,  36 

N.  B.  R.  81,  Fed.  Cas.  No.  3,320 ;    In  re  Am.  Bankr.  Rep.  414. 
Walker,  18  N.  B.  R.  56,  Fed.  Cas.  No. 
17,063. 
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the  trustee  has  demanded  the  stirrender  of  the  property,  the  assignee 
pays  it  out  in  the  form  of  dividends  to  creditors,  he  is  personally  liable 
to  replace  it,  and  it  is  immaterial  that  the  trustee  did  not  sue  out  an 
injunction  to  restrain  him  from  disposing  of  the  estate,  a  mere  demand 
for  it  being  enough.*' 

§  442.    Rights  of  Purchasers  from  Assignee  and  Paid  Creditors. — 

A  sale  of  property  by  an  assignee  for  the  benefit  of  creditors  to  a  pur- 
chaser in  good  faith  for  a  valuable  consideration  conveys  a  title  which 
will  prevail  against  the  claims  of  a  trustee  in  bankruptcy  of  the  assignor 
subsequently  appointed,  and  the  latter  cannot  recover  the  property  from 
the  purchaser.**  But  if  there  is  no  more  than  an  uncompleted  agreement 
for  a  sale,  the  purchaser  not  having  made  any  payment  on  the  property, 
it  is  avoided  by  the  adjudication  in  bankruptcy  and  the  trustee  may 
claim  the  property.**  So  also,  one  who  buys  property  from  the  as- 
signee after  the  filing  of  the  petition  in  bankruptcy  and  with  knowledge 
thereof,  cannot  be  called  a  purchaser  in  good  faith,  and  he  acquires  no 
title  superior  to  that  of  the  trustee;  but  his  equities  in  respect  to  the 
property  or  the  money  which  he  has  paid  for  it  may  depend  on  many 
circumstances,  and  can  be  settled  in  the  court  of  bankruptcy,  which 
may,  if  necessary,  bring  in  the  assignee.**  With  regard  to  creditors 
who  have  received  payment  from  the  assignee,  it  may  be  remarked  that 
if  they  were  granted  a  preference  by  the  terms  of  the  assignment,  and 
knew  or  had  reasonable  cause  to  believe,  when  receiving  the  money 
from  the  assignee,  that  it  was  in  pursuance  of  the  debtor's  intention  to 
prefer  them,  it  is  a  clear  case  of  a  voidable  preference  under  the  bank- 
ruptcy law,  and  the  trustee  may  force  the  restitution  of  the  money  so 
paid.*^  So  also  he  may  recover  money  disbursed  in  satisfaction  of  a 
lien  of  such  a  character  as  to  be  dissolved  by  the  adjudication  in  bank- 
ruptcy.** 

•  » 

§  443.  Appointment  of  Assignee  as  Trustee. — Where  one  who  has 
made  an  assignment  for  the  benefit  of  creditors  is  afterwards  adjudged 
bankrupt,  it  may  be  the  wish  of  the  creditors  that  the  assignee  should 
be  appointed  and  serve  as  trustee  in  bankruptcy.  There  is  no  absolute 
rule  of  law  to  prevent  this,  and  the  assignee  may  be  eminently  well 


*7  Ostrander  v.  Meunch,  2  McCrary, 
267,  12  Fed.  562. 

*8  Gold.smith  v.  Hapgood,  Holmes,  454, 
Fed.  Cas.  yo.  5,522. 

*»  In  re  Knight,  125  Fed.  35,  11  Am. 
Bankr.  Rep.  1.  Mistake  of  a  common- 
law  assignee  in  selling  personal  property 
to  which  his  assignor  had  no  title  does 
not  impose  any  lien  or  trust  in  favor  of 
the  purchaser  upon  the  proceeds  in  the 


hands  of  a  subsequent  trustee  in  bank- 
ruptcy. In  re  Goyette  &  Levlgne  (D.  C.) 
244  Fed.  638,  40  Am.  Bankr.  Rep.  109. 

0  0  Bryan  v.  Bernheimer,  181  U.  S.  188, 
21  Sup.  Ct.  557,  45  L.  Ed.  814,  5  Am. 
Bankr.  Rep.  623. 

01  In  re  Meyer,  2  N.  B.  R.  422,  Fed. 
Cas.  No.  9,515. 

8  2  Under  v.  Lewis,  4  Fed.  318. 
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qualified  to  act  as  trustee  in  virtue  of  his  special  knowledge  of  the 
business  or  affairs  of  the  bankrupt,  or  for  other  personal  reasons.  The 
court  may  therefore  approve  the  election  of  the  assignee  as  trustee  by 
the  creditors,  under  special  circumstances,  but  will  not  ordinarily  do 
so  where  he  is  accountable  to  the  estate  for  money  or  property  in  his 
hands  and  also  has  a  claim  against  it  for  compensation  for  his  services 
as  assignee  or  for  disbursements  made.  "There  is  both  a  practical  and 
a  legal  presumption  against  the  propriety  of  such  an  appointment,  for 
the  reason  that  as  assignee  he  is  an  accounting  party  to  the  estate,  and 
as  trustee  will  have  to  investigate  his  own  account."  **  Such  a  person, 
however,  may  be  appointed  temporary  receiver  of  the  estate  in  bank- 
ruptcy. And  if  he  turns  over  to  himself,  as  such  receiver,  the  funds  in 
his  hands  as  assignee,  without  retaining  any  sum  therefrom  as  com- 
pensation for  his  past  services,'  he  submits  both  the  fund  and  himself 
to  the  jurisdiction  of  the  court  of  bankruptcy  with  respect  to  his  right 
to  an  allowance  for  such  services.^ 

§  444.  Credits  and  Allowances  to  Assignee. — When  an  assignee 
for  the  benefit  of  creditors  is  required  to  surrender  the  estate  com- 
mitted to  him  by  the  assignment,  at  the  instance  of  a  trustee  in  bank- 
ruptcy subsequently  appointed,  and  in  order  that  the  property  may 
be  administered  in  bankruptcy,  he  is  entitled  to  an  allowance  for  the 
actual  and  necessary  expenses  incurred  by  him  in  collecting,  caring 
for,  and  preserving  the  property  from  the  time  he  took  charge  of  it  as 
assignee  up  to  the  date  of  the  adjudication  in  bankruptcy .*^*^  Thus, 
where  the  assignee,  during  the  time  the  property  remained  in  his  care, 
and  before  the  adjudication  in  bankruptcy,  collected  bills  due  to  the 
bankrupt,  continued  insurance  on  the  property,  arranged  for  guarding 
the  same,  collected  outstanding  goods,  conducted  correspondence,  made 
an  inventory,  and  incurred  a  liability  for  rent,  it  was  held  that  he  had 
a  lien  on  the  assets  for  these  necessary  disbursements.*®  So  he  should 
be  reimbursed  for  money  paid  for  rent  of  the  premises  and  for  wages 
paid  to  clerks,  workmen,  and  servants,*'  and  for  taxes  paid  on  the  prop- 
erty, the  same  being  a  valid  lien  which  the  trustee  would  have  had  to 
discharge  if  the  assignee  had  not  done  so,**  and  he  may  be  allowed 
the  costs  and  expenses  of  a  sale  of  the  property  or  a  portion  of  it,  if  it 

8 »  In  re  KeUar  (C.  C.  A.)  192  Fed.  830.  1  Nat  Bankr,  News,  405.    Compare  In  re 

•  *In  re  Klein.  116  Fed.  523,  8  Am.  Stubbs,  4  N.  B.  R.  376,   Fed.  Cas.  No. 

Bankr.  Rep.  559.  13,557. 

65  In  re  Mays,  114  Fed.  600,  7  Am.  bo  In  re  Chase,  124  Fed.  753,  59  C.  C. 

Bankr.  Rep.  764;   In  re  Tatum,  112  Fed.  A.  629,  10  Am.  Bankr.  Rep.  677. 

BO,  7  Am,  Bankr.  Rep.  52;    Burkholder  67  Kichholz  v.  Polack,  140  App.  Div. 

V.  Stump,  8  Phila.  (Pa.)  172,  4  N.  B.  R.  551,  125  N.  Y,  Supp.  1108. 

597,  Fed.  Cas.  No.  2,165;   Wehl  v.  Wald,  ss  in  re  Cohn,  6  N.  B.  R.  379,  Fed.  Cas. 

18  Blatchf,  495,  6  Fed.  163 :   In  re  Pauly,  No.  2,966. 
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appears  that  the  sale  was  an  advantageous  one  and  beneficial  to  the 
estate.**  The  assignee  may  even  be  allowed  reimbursement  for  ex- 
penses incurred  by  him  after  the  adjudication  in  bankruptcy,  provided 
they  were  incurred,  and  reasonably  necessary,  in  the  care  and  preserva- 
tion of  the  property,  though  such  expenditures  will  be  strictly  scru- 

• 

tinized.  Thus,  in  the  bankruptcy  of  a  mercantile  firm,  which  had  pre- 
viously made  an  assignment  for  the  benefit  of  creditors,  where  there 
was  an  interval  of  some  time  between  the  adjudication  and  the  appoint- 
ment of  a  receiver  by  the  court  of  bankruptcy,  and  meanwhile  the 
assignee  carried  on  the  business,  it  was  considered  that  he  should  be 
reimbursed  for  money  paid  to  employees  and  for  rent  of  the  business 
premises  paid  during  that  period.*® 

But  so  far  as  regards  the  assignee's  claim  for  compensation  for  his 
own  personal  services  in  connection  with  the  assigned  estate,  there 
has  been  great  difference  of  opinion.  Some  of  the  decisions,  both  under 
the  present  bankruptcy  act  and  earlier  acts,  have  maintained  the  theory 
that  an  assignment  for  creditors  is-  at  least  constructively  a  fraud  upon 
the  bankruptcy  law  and  that  the  assignee  must  be  regarded  as  a 'par- 
ticipant in  the  fraud  and  therefore  precluded  from  benefiting  by  it,  so 
that  the  allowance  to  be  made  to  him  must  be  restricted  to  money  out 
of  pocket  and  cannot  include  any  commissions  or  other  remuneration 
for  his  own  services.*^  But  an  equally  respectable  body  of  authorities 
repudiated  this  view,  and  held  the  assignee  entitled  to  reasonable  com- 
pensation for  his  time,  care,  and  labor  expended  for  the  benefit  of  the 
assigned  estate.'*  And  the  Supreme  Court  of  the  United  States  has 
finally  declared  that,  if  there  was  nothing  inherently  fraudulent  or 
illegal  in  the  assignment  and  the  assignee  was  not  a  party  to  any  actual 
fraud,  he  should  not  be  deprived  of  compensation  for  his  services  ren- 
dered under  the  assignment,  in  so  far  as  the  same  were  beneficial  to  the 
estate,  merely  because  of  the  fact  that  the  assignment  was  an  act  of 


so  In  re  Scholtz,  106  Fed.  834,  5  Am. 
Bankr.  Rep.  782 ;  In  re  Gohn,  6  N.  B.  R. 
379,  Fed.  Cas.  No.  2,966 ;  Clark  v.  Marx, 
6  Ben.  275,  Fed.  Cas.  No.  2,830;  Jackson 
V.  McCuHoch,  1  Woods,  433,  13  N.  B.  R. 
283,  Fed.  Cas.  No.  7,140. 

«o  In  re  Morris  &  Rice  (D.  C.)  258  Fed. 
712,  44  Am.  Bankr.  Rep.  146. 

81  In  re  Congdon,  129  Fed.  478,  11  Am. 
Bankr.  Rep.  219;  In  re  Mays,  114  Fed. 
600,  7  Am.  Bankr.  Rep.  764;  In  re  Ta- 
turn,  112  Fed.  50,  7  Am.  Bankr.  Rep.  52; 
Wilbur  V.  Watson,  111  Fed.  493,  7  Am. 
Bankr.  Rep.  54 ;  In  re  Peter  Paul  Book 
Co.,  104  Fed.  786,  5  Am.  Bankr.  Rep.  105 ; 
Stearns  v.  Flick,  103  Fed.  919,  4  Am. 
Bankr.    Rep.    723;    Hunker   v.   Bing,   9 


Fed.  277;  In  re  Cohn,  6  N.  B.  R.  379, 
Fed.  Cas.  No.  2,966;   In  re  Stubbs,  4  N. 

B.  R.  376,  Fed.  Cas.  No.  13,557;  In  re 
Pauly,  1  Nat.  Bankr.  News,  405. 

•2  In  re  Stewart,  179  Fed.  222,  102  C. 
0.  A.  348 ;  In  re  Chase,  124  Fed.  753,  59 
0.  C.  A.  629,  10  Am.  Bankr.  Rep.  677; 
Summers  v.  Abbott,  122  Fed.  36,  58  C. 

C.  A.  352,  10  Am.  Bankr.  Rep.  254;  In 
re  Klein,  116  Fed.  523,  8  Am.  Bankr. 
Rep.  559;  In  re  Scholtz,  106  Fed.  834, 
5  Am.  Bankr.  Rep.  782;  Wald  v.  Webl, 
18  Blatchf.  495,  6  Fed.  163 ;  Jackson  v. 
McCuUoch,  1  Woods,  433,  13  N.  B.  R. 
283,  Fed.  Cas.  No.  7,140 ;  Catiin  v.  Foster. 
1  Sawy.  37,  3  N.  B.  R.  540,  Fed  Cas.  No. 
2,519. 
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bankruptcy  on  which  creditors  could,  if  they  chose,  institute  proceedings. 
The  court  pointed  out  that  an  assignment  is  not  void  from  its  inception, 
but  only  voidable  in  case  proceedings  in  bankruptcy  follow  within  four 
months;  that  the  assignee  acts  lawfully  in  what  he  does  before  pro- 
ceedings in  bankruptcy  are  begun,  and  that,  although  the  avoidance 
of  the  assignment  by  the  adjudication  in  bankruptcy  may  relate  back 
to  the  making  of  the  assignment,  still  this  mere  fiction  of  relation  is  not 
enough  to  for.bid  an  allowance  to  the  assignee  for  beneficial  services 
rendered  before  the  adjudication;  and  added:  **We  are  not  prepared 
to  go  further  than  to  allow  compensation  for  services  which  were  bene- 
ficial to  the  estate,  beyond  that  point  we  "must  throw  the  risk  of  his 
conduct  on  "the  assignee,  as  he  was  chargeable  with  knowledge  of  what 
might  happen."  •' 

The  question  of  allowing  compensation  to  attorneys  for  legal  services 
rendered  to  the  assignee  stands  upon  the  same  basis.  The  claim  of 
an  attorney  for  fees  for  such  services  must  be  worked  out  through  the 
assignee,  and  cannot  be  put  higher  than  the  assignee's  claim  for  allow- 
ances. But  in  so  far  as  professional  services  were  beneficial  to  the 
estate,  they  are  a  proper  subject  for  allowance.  If  the  assignee  has 
paid  the  attorney's  fees,  he  may  claim  reimbursement;  if  not,  the  at- 
torney may  stand  in  his  place  and  claim  a  lien  on  the  assets  for  the 
reasonable  value  of  his  services.'*  But  an  attorney's  charge  for  pre- 
paring the  deed  of  assignment  is  not  entitled  to  preference,  though  it 
may  be  proved  as  an  unsecured  claim  against  the  bankrupt's  estate.**' 

But  neither  the  assignee  nor  his  attorney  will  be  entitled  to  claim 
any  compensation  for  services  or  expenses  rendered  or  incurred  in 
unsuccessfully  attempting  to  resist  the  adjudication  in  bankruptcy  or 
in  the  endeavor  to  maintain  his  own  title  and  possession.**    Nor  can 


fl»  Randolph  v.  Scruggs,  190  U.  S.  533, 
23  Sup.  Ct.  710,  47  L.  Ed.  1165.  10  Am. 
Bankr.  Rep.  1.  And  see  Macdonald  v. 
Muore,  15  N.  B.  R,  26,  Fed.  Cas.  No. 
8,763 ;  White  v.  HUl,  148  Mass.  396,  19 
N.  E.  407;  Clark  v.  Sawyer,  151  Mass. 
64,  23  N.  E.  726 ;  Perry-Mason  Shoe  Co. 
V.  Sykes,  72  Miss.  390,  17  South.  171,  28 
li.  R.  A.  277.  The  state  court  may  make 
allowances  for  compensation  for  serv- 
ices rendered  under  an  assignment  for 
the  benefit  of  creditors,  before  the  bank- 
ruptcy proceedings  against  the  assignor 
were  instituted,  if  the  claim  therefor  is 
presented  before  the  adjudication  in 
bankruptcy.  In  re  Bombino,  44  Utah, 
141,  138  Pac.  1155. 

«4  Randolph  v.  Scruggs,  190  U.  S.  533, 
23  Sup.  Ct  710,  47  L.  Ed.  1165,  10  Am. 
Bankr.  Rep.  1;    Summers  v.  Abbott,  122 


Fed.  36,  58  C.  O.  A.  352,  10  Am.  Bankr. 
Rep.  254 ;  In  re  Scholtz,  106  Fed.  834,  5 
Am.  Bankr.  Rep.  782;  Piatt  v.  Archer, 
13  Blatchf .  351,  Fed.  Cas.  No.  11,214 ;  In 
re  Marble  Products  Co.,  199  Fed.  668,  29 
Am.  Bankr.  Rep.  384.  Contra,  see  In  re 
Cohn,  6  N.  B.  R.  379,  Fed.  Cas.  No.  2,966; 
Eichholz  T.  Polack,  140  App.  Div.  561, 
125  N.  Y.  Supp.  1108. 

fl»  Randolph  v.  Scruggs,  190  U.  S.  533, 
23  Sup.  Ct.  710,  47  L.  Ed.  1165,  10  Am. 
Bankr.  Rep.  1. 

«6  Randolph  v.  Scruggs,  190  IT.  S.  533, 
23  Sup.  Ct.  710,  47  L.  Ed.  1165,  10  Am. 
Bankr.  Rep.  1;  In  re  Stewart,  179  Fed. 
222,  102  C.  O.  A.  348;  Piatt  v.  Archer, 
13  Blatchf.  351,  Fed.  Cas.  No.  11,214; 
Clark  V.  Marx,  6  Ben.  275,  Fed.  Cas.  No. 
2,830. 
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the  assignee  be  reimbursed  for  expenses  or  fees  incurred  by  him  in 
dealing  with  the  assigned  property  after  the  date  of  the  adjudication 
in  bankruptcy ,**'  nor  for  any  items  which  will  result  in  subjecting  the 
estate  to  double  charges  for  the  same  thing.** 

As  to  the  mode  of  enforcing  the  assignee's  claim,  it  is  held  that  he 
has  a  lien  on  the  assets  in  his  hands  for  his  necessary  expenses  and  for 
the  value  of  his  services  which  were  beneficial  to  the  estate,  and  is  there- 
fore  entitled  to  a  preference  in  payment.**  If  he  submits  himself  to  the 
jurisdiction  of  the  court  of  bankruptcy,  and  that  court  makes  an  order 
requiring  him  to  surrender  to  the  trustee  the  assets  in  his  hands,  it 
may  expressly  except  from  the  operation  of  the  order  such  sums  as  he 
may  be  entitled  to  claim  by  way  of  credit  or  allowance."*  Or  if  he  is 
sued  by  the  trustee  in  bankruptcy  for  the  surrender  of  the  estate,  he 
may  set  off  his  claim  for  compensation  and  expenses  against  the  amount 
demanded  of  him  by  the  trustee.'^  But  in  respect  to  such  credits  and 
allowances,  the  assignee  must  be  considered  as  occupying  the  position 
of  an  "adverse  claimant."  And  therefore  the  court  of  bankruptcy  has 
no  jurisdiction  to  adjudicate  the  merits  of  his  claim  to  retain  out  of  the 
estate  money  disbursed  by  him,  or  which  he  claims  on  account  of  his 
commission  as  assignee,  unless  he  consents  to  the  exercise  of  such 
jurisdiction." 


87  In  re  Soloinon,  2  Nat  Bankr.  News, 
460. 

«« In  re  Kurth,  17  N.  B.  R.  573,  Fed. 
Gas.  No.  7,948;  In  re  Kingman,  1  Nat 
Bankr.  News,  518. 

0  9  Randolph  v.  Scruggs,  190  IT.  S.  533, 
23  Sup.  Ct  710,  47  L.  Ed.  1165,  10  Am. 
Bankr.  Rep.  1;  In  re  Chase,  124  Fed. 
753,  59  C.  C.  A.  629,  10  Am.  Bankr.  Rep. 
677.    Ck>mpare  In  re  Lalns,  16  N.  B.  B. 


168,  Fed.  Cas.  No.  7,989;   In  re  Rogers, 
116  Fed.  435,  8  Am.  Bankr.  Rep.  723. 

70  Neill  V.  Jackson,  8  Fed.  144. 

71  Catlin  V.  Foster,  1  Sawy.  87,  8  N.  B. 
R.  540,  Fed.  Cas.  No.  2,519. 

7  2  Louisville  Trust  Co.  v.  Oomlngor, 
184  U.  S.  18,  22  Sup.  Ct  293,  46  L.  Bd. 
413,  7  Am.  Bankr.  Rep.  421;    Galbralth 

V.  Vallely,  255  U.  S. ,  41  Sup.  Ct  416, 

65  L.  Ed. ,  46  Am.  Bankr.  Rep.  563. 
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445.  Statutory  Provisions. 

446.  Rights  of  Trustee  as  to  Transfers. 

447.  Election  by  Trustee. 

448.  Trustee's  Right  of  Action  Ezclusive. 

449.  Conditions  Precedent  to  Trustee's  Action. 

450.  Same ;  Proof  of  Debts  and  Insufficiency  of  Assets. 

451.  Nature  and  Form  of  Transaction. 

452.  Sales  of  Merchandise  in  BuIIe. 

453.  "Preference"  and  "Fraudulent  Transfer"  Distinguished. 

454.  Transfers  Void  Under  State  Laws. 

455.  Transfers  Fraudulent  as  to  Partnership  ox  Individual  Oreditonk 

456.  Property  or  Rights  Transferred." 

457.  Time  of  Conveyance  or  Transfer. 

458.  Insolvency  of  Debtor. 
460.  Intention  of  Debtor. 

460.  Same ;  Intention  as  to  Future  Creditors. 

461.  Consideration. 

462.  Knowledge,  Bad  Faith,  or  Participation  of  Transferee. 

463.  Rights  and  Liabilities  of  Transferees. 

464.  Rights  of  Bona  Fide  Purchasers. 

465.  Jurisdiction,  Form  of  Action,  Parties,  and  Pleading. 

466.  Burden  of  Proof  and  Evidence. 

467.  Nature  and  Extent  of  Trustee's  Recovery. 

468.  Rights  of  Creditors  in  Property  or  Fund  Recovered. 

§  445.  Statutory  Provisions. — ^The  bankruptcy  act  provides  that  the 
trustee  in  bankruptcy  shall  be  vested  by  operation  of  law  with  "the  title 
of  the  bankrupt"  to  "property  transferred  by  him  in  fraud  of  his  credi- 
tors.*'* Since  the  bankrupt  himself  has  no  title  whatever  to  property 
transferred  by  him,  though  in  fraud  of  creditors,  it  is  evident  that  this 
clause  is  self-contradictory  and  without  effect.  But  the  subject  is  cov- 
ered by  other  provisions  of  the  statute  which  are  more  explicit  and  con- 
sistent. The  sixty-seventh  section  contains  the  following  language: 
"All  conveyances,  transfers,  assignments,  or  incumbrances  of  his  prop- 
erty, or  any  part  thereof,  made  or  given  by  a  person  adjudged  a  bank- 
rupt under  the  provisions  of  this  act  subsequent  to  the  passage  of  this 
act  and  within  four  months  prior  to  the  filing  of  the  petition,  with  the 
intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors, 
or  any  of  them,  shall  be  null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair  con- 
sideration;   and  all  property  of  the  debtor  conveyed,  transferred,  as- 

I 

signed,  or  encumbered  as  aforesaid  shall,  if  he  be  adjudged  a  bankrupt, 
and  the  same  is  not  exempt  from  execution  and  liability  for  debts  by  the 

1  Bankruptcy  Act  1898,  §  70a. 
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law  of  his  domicile,  be  and  remain  a  part  of  the  assets  and  estate  of  the 
bankrupt  and  shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to 
recover  and  reclaim  the  same  by  legal  proceedings  or  otherwise  for  the 
benefit  of  the  creditors."*  This  evidently  refers  to  such  conveyances 
and  transfers  as  would  be  fraudulent  and  voidable  at  common  law  and 
at  the  instance  of  creditors. 

The  same  section  contains  the  following  further  provision:  "All 
conveyances,  transfers,  or  incumbrances  of  his  property  made  by  a 
debtor  at  any  time  within  four  months  prior  to  the  filing  of  the  petition 
against  him,  and  while  insolvent,  which  are  held  null  and  void  as  against 
the  creditors  of  such  debtor  by  the  laws  of  the  state,  territory,  or  dis- 
trict in  which  such  property  is  situate,  shall  be  deemed  null  and  void 
under  this  act  against  the  creditors  of  such  debtor  if  he  be  adjudged  a 
bankrupt,  and  such  property  shall  pass  to  the  assignee  [probably  mean- 
ing the  trustee  in  bankruptcy]  and  be  by  him  reclaimed  and  recovered 
for  the  benefit  of  the  creditors  of  the  bankrupt."  *  This  is  plainly  meant 
to  cover  such  conveyances  and  transfers  as  are  denounced  as  fraudulent 
by  the  local  statutory  law,  but  which  are  not  so  at  common  law.  Since 
both  these  provisions  are  found  in  a  section  of  the  act  which  bears  the 
general  heading  "Liens,"  and  since  five  of  the  six  subdivisions  of  that 
section  relate  distinctly  and  exclusively  to  liens,  properly  so  called,  the 
natural  reading  of  the  language  which  we  have  quoted  above  would  re- 
strict it  likewise  to  liens  operating  in  fraud  of  creditors,  as  distinguished 
from  transfers  by  deed  or  bill  of  sale.  But  in  view  of  the  broad  terms 
employed  ("conveyances,  transfers,  assignments,  or  incumbrances")  the 
courts  have  felt  constrained  to  give  this  part  of  the  section  a  much  wider 
scope  than  the  general  title  of  the  section  would  warrant.  But  the  con- 
veyances or  transfers  intended  by  this  part  of  the  section  are  only  such 
as  are  fraudulent  either  at  common  law  or  under  the  statutes  of  the 
state,  as  distinguished  from  those  which  are  in  fraud  of  the  bankruptcy 
act  itself.*  It  is  further  necessary  to  remark  that,  while  both  of  the 
provisions  quoted  require  that  the  conveyance,  etc.,  shall  have  been 
made  within  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy, 
the  former  (relating  to  conveyances  fraudulent  at  common  law)  re- 
quires an  intent  and  purpose  on  the  part  of  the  debtor  to  hinder  or  de- 
fraud his  creditors,  but  not  that  he  should  have  been  insolvent  at  the 
time,  whereas  the  latter  cannot  be  brought  into  play  unless  the  debtor 
was  insolvent  when  the  conveyance,  etc.,  was  made,  but  does  not  re- 
quire any  purpose  on  his  part  with  reference  to  obstructing  or  defraud- 

«  Bankruptcy  Act  1898,  $  67e.  10  N.  B.  R.  603 ;  Bailey  v.  Wood,  211 

8  Bankruptcy  Act  1898,  $  67e,  In  flnem.      Mass.  37,  97  N.  E.  902,  Ann.  Cas.  1912A, 
4  Allen  V.  Montgomery,  48  Miss.  101,      950. 
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ing  creditors,  but  only  that  the  particular  transaction  should  be  "held 
null  and  void  as  against  the  creditors"  by  the  laws  of  the  state. 

Still  another  part  of  the  statute  provides  that  "the  trustee  may  avoid 
any  transfer  by  the  bankrupt  of  his  property  which  any  creditor  of  such 
bankrupt  might  have  avoided,  and  may  recover  the  property  so  trans- 
ferred, or  its  value,  from  the  person  to  whom  it  was  transferred,  unless 
he  was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  adjudication. 
Such  property  may  be  recovered  or  its  value  collected  from  whoever 
may  have  received  it,  except  a  bona  fide  holder  for  value."  *  It  might 
naturally  be  supposed  that  this  clause  was  intended  to  add  nothing  to 
the  description  of  conveyances  and  incumbrances  which  should  be  void 
or  voidable  under  the  act,  but  was  merely  meant  as  an  explicit  declara- 
tion concerning  the  trustee's  right  of  action,  namely,  that  he  should  be 
vested  with  the  same  right  of  action  to  avoid  transfers  and  incumbrances 
which  would  be  possessed  by  any  creditor  of  the  bankrupt  if  bankruptcy 
had  not  intervened.  But  it  is  significant  that  this  clause  omits  all  ref- 
erence to  the  four-months'  limitation.  And  consequently  it  is  held  that, 
if  there  be  any  kind  of  transfer  of  property  which  a  creditor  of  the  gran- 
tor might  have  avoided,  though  it  was  neither  made  with  intent  to  delay 
or  defraud  creditors  nor  is  denounced  as  void  by  the  laws  of  the  state, 
then  the  trustee  in  bankruptcy  may  avoid  it,  and  without  any  regard  to 
the  time  when  it  was  made  as  compared  with  the  date  of  bankruptcy.* 
But  the  effect  of  this  clause  is  merely  to  vest  the  trustee  with  the  same 
rights  possessed  by  the  creditor;  it  does  not  clothe  him  with  any  new  or 
additional  right  in  the  premises  over  those  possessed  by  the  creditor, 
and  he  is  subject  to  the  same  limitations  and  disabilities  which  would 

■ 

have  beset  the  creditor  in  the  prosecution  of  the  action  on  his  own  be- 
half ;  and  the  rights  of  the  parties  are  to  be  determined,  not  by  any  pro- 
visions of  the  Bankruptcy  Act,  but  by  the  applicable  principles  of  the 
common  law  or  the  laws  of  the  state  in  which  the  right  of  action  may 
arise.' 

§  446.  Rights  of  Trustee  as  to  Transfers. — With  respect  to  the 
ownership  of  property  in  general,  and  so  far  as  regards  valid  sales,  liens, 
and  incumbrances,  the  trustee  merely  succeeds  to  the  title  of  the  bank- 


8  Bankruptcy  Act  1898,  I  70e. 

e  Jo8Q)h  V.  Kaff,  176  N.  Y.  611,  68  N. 
B.  1118;  Treseder  v.  Burgor,  130  Wis. 
201, 109  N.  W.  957;  Friedman  v.  Verchof- 
sky,  105  111.  App.  414;  Sharp  ▼•  Fitzhugh, 
75  Ark.  562,  88  S.  W.  929 ;  Boyd  v.  Ar- 
nold, 103  Ark.  105,  146  S.  W.  118 ;  Thom- 
as V.  Fletcher,  153  Fed.  226,  18  Am. 
Bankr.  Rep.  623 ;  In  re  Toothaker  Bros., 


128  Fed.  187,  12  Am.  Bankr.  Rep.  99;  In 
re  Schenck,  116  Fed.  554,  8  Am.  Bankr. 
Rep.  727;  Irwin  v.  Maple,  252  Fed.  10, 
164  C.  C.  A.  122,  41  Am.  Bankr.  Rep.  532 ; 
Neuburger  v.  Fells,  203  Ala.  142,  82 
South.  172. 

T  Davis  V.  Wniey  (D.  C.)  263  Fed.  588, 
45  Am.  Bankr.  Rep.  348;  Coleman  v. 
Hagey,  252  Mo.  702,  158  S.  W.  829. 
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rupt  and  has  no  stronger  rights  than  he,'  and  if  the  filing  of  a  petition 
in  bankruptcy  were  merely  an  appropriation  by  the  bankrupt  of  his 
property  for  the  payment  of  his  debts,  like  a  common-law  assignment, 
the  trustee  would  be  equally  bound  with  the  bankrupt  in  respect  to 
prior  conveyances  and  transfers  made  in  fraud  of  creditors.*  But  by 
the  express  terms  of  the  act,  the  trustee  represents  creditors,  succeeds 
to  their  rights,  and  is  invested  with  the  same  rights  of  action  which  they 
would  have  had  (if  bankrupcy  had  not  intervened)  concerning  any  such 
conveyances  or  transfers.^^  It  follows  that  the  trustee  in  bankruptcy 
may,  by  proper  proceedings,  avoid  or  annul  any  transfer  made  by  the 
bankrupt  which  any  creditor  might  have  attacked  by  similar  proceed- 
ings.^^ In  fact,  the  trustee  occupies  exactly  as  strong  a  position,  and 
especially  since  the  amendment  of  1910,  as  a  creditor  who  has  levied  an 
attachment  or  one  who  holds  a  judgment  or  an  unsatisfied  execution,*' 


8  In  re  Great  Western  Mfg.  Co.,  152 
Fed.  123,  81  C.  O.  A.  341,  18  Am.  Bankr. 
Rep.  259. 

»  At  common  law,  the  right  of  a  cred- 
itor to  attack  and  set  aside  a  conveyance 
made  by  his  debtor,  on  the  ground  of 
fraud,  does  not  pass  to  an  assignee  or 
trustee  appointed  by  the  debtor.  It  will 
not  pass  to  an  assignee  for  the  benefit  of 
creditors,  unless  by  force  of  some  stat- 
ute of  the  state.  Sandwich  Mfg.  Co.  v. 
Wright,  22  Fed.  631;  Fourth  Street  Nat. 
Bank  v.  Millboume  Mills  Co.*s  Trustee, 
172  Fed.  177,  96  C.  C.  A.  629,  22  Am. 
Bankr.  Rep.  442. 

10  In  re  Lukens,  138  Fed.  188,  14  Am. 
Bankr.  Rep.  683;  Fourth  Street  Nat. 
Bank  v.  Millboume  Mills  Co.'s  Trustee, 
172  Fed.  177,  96  C.  C.  A.  629,  22  Am. 
Bankr.  Rep.  442;  In  re  Rodgers,  125  Fed. 
169,  60  C.  C.  A.  567,  11  Ara.  Bankr.  Rep. 
79 ;  Pf elff er  v.  Roe,  108  App.  Div.  54,  95 
N.  Y.  Supp.  1014 ;  In  re  Grocers'  Baking 
Co.  (D.  C.)  266  Fed.  900,  46  Am.  Bankr. 
Rep.  150.  The  fact  that,  long  before  the 
institution  of  bankruptcy  proceedings, 
there  were  creditors  who  were  entitled 
under  the  state  law  to  attack  a  particu- 
lar transfer  or  conveyance  by  their  debt- 
or, as  being  fraudulent  as  to  them, 
though  not  fraudulent  as  to  subsequent 
creditors,  does  not  give  those  creditors 
any  priority  in  the  bankruptcy  proceed- 
ings, nor  prevent  the  application  of  the 
provision  of  the  Bankruptcy  A(»t  for  the 
dissolution  of  liens  obtained  within  four 
months;  the  trustee  in  bankruptcy  suc- 
ceeds to  the  rights  of  all  the  creditors 
in  such  matters.     Globe  Bank  &  Trust 


Co.  V.  Martin,  236  U.  S.  288,  35  Sup.  Ct 
377,  59  L.  Ed.  583,  34  Am.  Bankr.  Rep. 
162. 

11  Sanbom-Cttttipg  Co.  v.  Paine,  244 
Fed.  672,  157  C.  C.  A.  120,  40  Am.  Bankr. 
Rep.  525;  In  re  Cutler  &  John  (D.  C.) 
228  Fed.  771,  36  Am.  Bankr.  Rep.  420; 
Wright  V.  H.  B.  EhrUch  &  Co.,  146  Ga. 
400,  91  S.  E.  412;  Beasley  v.  Smith,  144 
Ga.  377,  87  S.  E.  293 ;  Albert  Pick  &  Co. 
V.  Natalby,  211  lU.  App.  486;  Blake  v. 
Thwing,  185  111.  App.  187;  Gregory  v. 
Binghnmton  Trust  Co.,  168  App.  Div. 
805,  154  N.  Y.  Supp.  376;  Bronaugh  v. 
Evans,  204  Ala.  153,  85  South.  556 ;  Igna- 
tius V.  Farmers'  State  Ban,k  (C.  C.  A.) 
272  Fed.  33,  47  Am.  Bankr.  Rep.  42; 
Minott  V.  Johnson  (Me.)  113  Atl.  464; 
Durrett  v.  Harris  (Ark.)  228  S.  W.  386 ; 
Thomas  v.  Roddy,  122  App.  Div.  851,  107 
N.  y.  Supp.  473 ;  Cox  v.  WaU,  132  N.  C. 
730.  44  S.  E.  635;  Landis  v.  McDonald, 
88  Mo.  App.  335 ;  Studebaker  Bros.  Mfg. 
Co.  v.  Elsey-Ilemphill  Carriage  Co.,  152 
Mo.  App.  401,  133  S.  W.  412;  Earle  v. 
National  Metallurgic  Co.,  77  N.  J.  Eq.  17, 
76  Atl.  555;  Hunt  v.  Doyal,  128  Ga.  416, 
57  S.  E.  489 ;  In  re  Mullen,  101  Fed.  413, 
4  Am.  Bankr.  Rep.  224;  Everett  v.  Stone, 
3  Story,  446,  Fed.  Cas.  No.  4,557;  Brad- 
shaw  v.  Klein,  2  Biss.  20,  1  N.  B.  R.  542, 
Fed.  Cas.  No.  1,790 ;  In  re  Metzger,  2  N. 

B.  R.  355,  Fed.  Cas.  No.  9,510 ;  In  re  Le- 
land,  7  Ben.  156,  9  N.  B.  R.  209,  Fed. 
Cas.  No.  8,2,30 ;  In  re  Leland,  10  Blatchf. 
503,  Fed.  Cas.  No.  8,234. 

12  In  re  Rodgers,  125  Fed.  169,  60  C. 

C.  A.  567,  11  Am.  Bankr.  Rep.  79;  Bun- 
nell   V.  Bronson,  78  Conn.    679,  68  Atl. 
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and  he  may  maintain  a  suit  to  set  aside  any  fraudulent  conveyance, 
made  within  four  months  before  the  filing  of  the  petition  in  bankruptcy, 
which  could  have  been  attacked  by  creditors  in  that  position,^*  although 
the  particular  transaction  would  have  been  valid  and  binding  as  between 
the  immediate  parties  to  it,^*  so  that  the  bankrupt  himself  could  not 
have  sustained  an  action  to  recover  the  money  or  property,  vacate  the 
conveyance,  or  otherwise  annul  his  own  act."  But  more  than  this,  the 
act  provides  (§  67e)  that  property  conveyed  in  fraud  of  creditors  shall 
"be  and  remain  a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall 
pass  to  his  said  trustee,"  and  also  (§  70a)  that  the  trustee  shall  be 
vested  with  title  to  property  conveyed  by  the  bankrupt  in  fraud  of  his 
creditors.  As  to  such  property,  therefore,  the  trustee  is  not  merely  a 
successor  to  the  rights  of  defrauded  creditors,  but  he  is  invested  with 
the  title,**  and  may  sue  to  vacate  or  avoid  any  fraudulent  transfer  of 
the  bankrupt's  property,  whether  or  not  there  is  any  creditor  armed  with 
a  lien  or  otherwise  in  position  to  attack  such  transfer/'  and  a  bill  by 
the  trustee  for  this  purpose  should  be  maintained  in  his  own  name  as 


396;  Putnam  v.  Southworth,  197  Mass. 
270,  83  N.  E,  887;  In  re  Carpenter,  125 
Fed.  831, 11  Am.  Bankr.  Rep.  147.  Since 
an  executioa  creditor  may  maintain  an 
action  of  trespass  on  the  case  against 
pt?rsons  who  have  fraudulently  conspired 
to  secrete  and  transfer  the  property  of 
the  debtor,  such  an  action  may  be  main- 
tained by  the  debtor's  trustee  In  bank- 
ruptcy subsequently  appointed,  by  vir- 
tue of  the  amendment  of  1910  j^iving 
him  the  rights  and  remedies  of  an  execu- 
tion creditOT.  Sattler  v.  Slonimsky,  190 
Fed.  592,  28  Am.  Bankr.  Rep.  729. 

13  Allen  V.  Massey,  17  Wall.  351,  21  T^. 
Ed.  542;  In  re  Ricketts,  234  Fed.  285, 
148  C.  C.  A.  187,  37  Am.  Bankr.  Rep.  124; 
Winslow  V.  Staab,  233  Fed.  305,  36  Am. 
Bankr.  Rep.  626 :  Rigsrs  v.  Price,  277  Mo. 
333,  210  S.  W.  420:  Park  v.  South  Bend 
Chilled  Plow  Co.  (Tex.  Civ.  App.)  199  S. 
W.  843:  Grand  Rapids  Trust  Co.  v.  Nich- 
ols, 190  Mich.  126,  165  N.  W,  667 :  Miley 
V.  Hoaney.  160  Wis.  58.  169  N.  W.  64: 
Rchmitt  V.  Dahl,  88  Minn.  500,  93  N.  W. 
665,  67  L.  R.  A.  590;  Adams*  Assiiniee 
V.  Branch,  3  Ky.  Law  Rep.  178 ;  McMas- 
ter  V.  Campbell,  41  Mich.  513,  2  N.  W. 
S30.  A  corporation's  trustee  in  bank- 
ruptcy has  capacity  to  contest  the  valid- 
ity of  a  mortgage  covering  the  bankrupt's 
real  and  personal  property.  Pacific 
State  Bank  v.  Coats.  205  Fed.  618. 123  C. 
C.  A.  a34.  30  Am.  Bankr.  Rep.  665.  The 
tmatee  in  bankruptcy  of  a  corporation  Is 
Blk.Bkb.(3d  Ed.)— CO 


entitled  to  maintain  a  bill  to  set  aside 
transfers  of  property  by  the  corporation 
to  one  of  its  directors  as  in  fraud  of  its 
creditors.  Henderson  v.  Garner,  200  Ala. 
69.  75  South.  387. 

1*  Adams  v.  Merchants'  Nat.  Bank,  9 
Blss.  396,  2  Fed.  174 ;  Crooks  v.  Stuart, 
2  McCrary,  13.  7  Fed.  800 ;  Mann  v.  Flow- 
er, 25  Minn.  500. 

16  Elmore  v.  Symonds,  183  Mass.  321, 
67  N.  E.  314 ;  Bennett  v.  ^Etna  Ins.  Co., 
201  Mass.  554,  88  N.  E.  335,  131  Am. 
St.  Rep.  414;  Carr  v.  Gale,  3  Woodb.  & 
M.  38,  Fed.  Cas.  No.  2,435. 

16  Hillyer  v.  Le  Roy,  84  App.  Dlv.  129, 
82  N.  Y.  Supp.  80 ;  Annis  v.  Butterfteld, 
99  Me.  181,  58  Atl.  898:  Starks  v.  Curd, 
88  Ky.  164,  10  S.  W.  419;  In  re  Wyn»e, 
Chase,  227,  4  N.  B.  R.  23,  Fed.  Cas.  No. 
18,117;  Mann  v.  Flower,  25  Minn.  500; 
Neuburger  v.  Fells,  203  Ala.  142,  82 
South.  172 ;  Barrett  v.  Kaigler,  200  Ala. 
404.  76  South.  320;  Buttz  v.  James,  33  N. 
D.  162, 156  N.  W.  547 ;  Ernest  WolflC  Mfg. 
Co.  V.  Battreal  Shoe  Co.,  192  Mo.  App. 
113,  180  S.  W.  396. 

17  Sheldon  v.  Parker,  66  Neb.  610,  92 
N.  W.  923,  95  N.  W.  1015.  See  also 
Faulkner  v.  Kaplon,  203  Fed.  114.  Com- 
pare Coleman  v.  Hagey  (Mo.)  158  S.  W. 
829.  This  provision  of  the  Bankruptcy 
Act  vests  in  the  trustee  title  to  all  prop- 
erty transferred  by  the  bankrupt  at  any 
time,  in  fraud  of  creditors  existing  at  the 
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trustee,  and  not  in  the  name  of  the  bankrupt  or  of  any  creditor.**  But 
as  it  is  the  duty  of  a  trustee  in  bankruptcy  to  represent  the  unsecured 
creditors,  he  is  not  entitled  to  sue  to  annul  a  conveyance  merely  as  given 
in  fraud  of  a  creditor  who  has  a  lien  on  the  property.**  Nor  can  the 
trustee  complain  of  the  fraudulent  character  of  a  mortgage  given  by  a 
purchaser  from  the  bankrupt  to  a  third  person,  unless  he  can  impeach 
the  sale  from  the  bankrupt  to  the  purchaser  on  other  grounds.** 

§  447.  Election  by  Trustee. — It  is  not  the  imperative  duty  of  a  trus- 
tee in  bankruptcy  to  reclaim  and  attempt  to  recover  all  the  property 
alleged  to  have  been  conveyed  away  by  the  bankrupt  in  fraud  of  his 
creditors.  There  may  be  circumstances  rendering  the  necessary  litiga- 
tion so  costly,  protracted,  and  doubtful  that  the  ultimate  benefit  to  the 
estate  might  be  very  small.  In  such  cases  he  may  elect  to  claim  the 
property  and  proceed  for  its  recovery  or  not  to  do  so,  and  if  he  does  not 
elect  to  take  it  within  a  reasonable  time,  it  is  deemed  an  election  to  re- 
ject it.**  And  if  he  has  once  elected  not  to  attempt  to  set  aside  a  con- 
veyance or  transfer  by  the  bankrupt,  he  cannot  afterwards  come  into 
equity  to  attack  it.**  Thus,  where  a  debtor,  within  four  months  before 
his  bankruptcy,  sold  and  assigned  certain  accounts  to  a  third  person,  and 
his  trustee,  with  full  knowledge  of  the  facts,  applied  for  and  obtained 
an  order  from  the  court  of  bankruptcy  requiring  the  bankrupt  to  turn 
over  a  part  of  the  proceeds  of  the  sale  which  had  not  been  accounted  for, 
such  action  of  the  trustee  waa  held  an  election  to  affirm  the  sale  and  he 
could  not  thereafter  maintain  a  petition  against  the  assignee  to  recover 
the  accounts,  on  the  ground  that  the  sale  was  fraudulent.** 

§  448.  Trustee's  Right  of  Action  Exclusive. — ^The  provisions  of  the 
bankruptcy  law  relating  to  fraudulent  conveyances  by  the  bankrupt  have 
the  effect,  not  only  to  vest  in  the  trustee  in  bankrutpcy  the  right  to  main- 
tain actions  for  the  avoidance  of  such  conveyances,  but  also  to  take  away 
that  right  from  creditors.  After  the  adjudication  in  bankruptcy  and  the 
appointment  of  a  trustee,**  no  creditor  has  the  right  to  institute  legal 
proceedings  to  set  aside  a  transfer  or  conveyance  alleged  to  have  been 
fraudulent,  as  that  right  pertains  to  the  trustee  alone.**    And  the  adjudi- 


time  of  the  bankruptcy.  Barrett  y.  Kaig- 
ler,  200  Ala.  404,  76  South.  320. 

1 8  Exchange  Nat.  Bank  v.  Stewart,  158 
Ala.  218,  48  South.  487. 

18  Cowan  V.  Staggs  (Ala.)  59  South. 
153. 

20  Sellers  v.  Hayes,  163  Ind.  422,  72  N. 
E.  119. 

21  Nash  V.  Simpson,  78  Me.  142,  3  Atl. 
53.    And  see  supra,  §§  282,  283,  321. 

22  Laughlin  v.  Calumet  &  O.  Canal  & 
Dock  Co.,  65  Fed.  441, 13  C.  C.  A.  1.    And 


see  Greenhall  v.  Carnegie  Trust  Co.,  180 
Fed.  812,  25  Am.  Bankr.  Rep.  300. 

28  Thomas  v.  Sugerman  (C.  C.  A.)  157 
Fed.  669,  19  Am.  Bankr.  Rep.  509. 

24  As  to  the  right  of  creditors  to  Insti- 
tute such  an  action  after  the  adjudica- 
tion in  bankruptcy,  but  before  any  trus- 
tee has  been  appointed,  see  Guaranty 
Title  &  Trust  Co.  v.  Pearlman,  144  Fed. 
550,  16  Am.  Bankr.  Rep.  461. 

25  Trimble  v.  Woodhead,  102  U.  S.  647, 
26  L.  Ed.  290 ;  Glenny  v.  Langdon,  98  XJ. 
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cation  in  bankruptcy  and  appointment  of  a  trustee  constitute  a  complete 
defense  to  a  creditor's  bill  filed  for  such  a  purpose  in  a  state  court.** 
Further,  the  refusal  or  failure  of  the  trustee  in  bankruptcy  to  sue  for  the 
avoidance  of  atn  alleged  fraudulent  conveyance  within  the  time  prescrib- 
ed by  law,  or  at  all,  does  not  transfer  the  right  to  any  creditor  or  to  the 
creditors  generally,  nor  authorize  them  to  sue  in  their  own  behalf.*' 
The  remedy  of  creditors  who  are  dissatisfied  with  the  refusal  or  inac- 
tivity of  the  trustee  is  to  apply  to  the  court  of  bankruptcy  for  an  order 
directing  the  trustee  to  institute  the  necessary  proceedings.  If  the  court 
is  satisfied  that  such  action  should  be  taken  and  will  probably  result  in 
benefit  to  the  estate,  it  has  power  to  require  the  trustee  to  proceed,** 
though,  in  doubtful  cases,  the  creditors  who  insist  on  the  suit  being 
brought  may  be  required  to  indemnify  the  trustee  against  the  costs  and 
expenses.** 

§  449.  Conditions  Precedent  to  Thistee^s  Action. — Since  the  bank- 
ruptcy law  vests  the  trustee  with  title  to  all  property  conveyed  by  the 
bankrupt  in  fraud  of  creditors,  he  may  proceed  to  recover  such  property 
notwithstanding  the  fact  that  there  may  be,  at  the  time,  no  creditor  who 
has  put  his  claim  in  judgment  and  thus  placed  himself  in  a  position  to  as- 
sail the  transfer  as  fraudulent.  The  trustee's  title  "accrues  by  force  of  the 
act,  and  not  through  the  right  of  the  creditor  to  assert  the  fraud."'® 
Moreover,  the  bankruptcy  law  makes  it  impossible  for  creditors  to  re- 


S.  20,  25  L.  Ed.  43;  Wright  v.  H.  B.  Ehr- 
lich  &  Co.,  146  Ga.  400,  91  S.  E.  412; 
Kimbrough  v.  Aired,  202  Ala.  413,  80 
South.  617;  McMahon  v.  Plthan,  167 
Iowa,  498,  147  N.  W.  920;  Barnes  Mfg. 
Co.  V.  Norden,  67  N.  J.  Law,  493,  51  Atl. 
454 ;  In  re  Gray,  47  App.  Div.  554,  62  N. 
Y.  Supp.  618 ;  Elder's  Ex'rs  v.  Harris,  76 
Va.  187;  Boiling  v.  Munchus,  59  Ala. 
482;  Thurmond  v.  Andrews,  10  Bush 
(Ky.)  400,  13  N.  B.  R.  157;  Anderson  v. 
Anderson,  80  Ky.  638;  Allen  v,  Mont- 
gomery, 48  Miss.  101,  10  N.  B.  R.  503; 
Goodwin  V.  Sharkey,  5  Abb.  Prac.  N.  S. 
(N.  Y.)  64,  3  N.  B.  R.  558;  Scott  v.  Dev- 
lin, 89  Fed.  970 ;  In  re  Ix)we,  19  Fed.  589; 
New  Orleans  Nat  Banking  Ass'n  v.  Le 
Breton,  14  Fed.  646;  Allen  v.  Massey,  1 
DUl.  40,  4  N.  B.  R.  248,  Fed.  Cas.  No. 
231.  Contra,  see  Board  of  Directors  v. 
Lowrance,  111  S.  C.  295.  .97  S.  E.  830. 
As  to  suits  begun  by  creditors  more  than 
four  months  before  the  bankruptcy,  the 
right  to  continue  them  after  the  appoint- 
ment of  a  trustee,  and  the  preference 
gained  by  the  suing  creditors,  see  Boyd 
V.  Arnold,  103  Ark.  105,  146  S.  W.  118 ; 


Hillyer  v.  Le  Roy,  179  N.  Y.  369,  72  N. 
E  237,  103  Am.  St.  Rep.  919. 

-iALeseure  v.  Weaver,  108  111.  App. 
616. 

2T  Moyer  v.  Dewey,  103  U.  S.  301,  26 
L.  Ed.  394 ;  Ruhl-Koblegard  Co.  v.  Gille- 
spie, 61  W.  Va.  584,  56  S.  E.  898,  10  L. 
R.  A.  (N.  S.)  305, 11  Ann.  Cas.  929.  Com- 
pare Bates  V.  Bradley,  24  Hun  (N.  Y.) 
84. 

28  Glenny  v.  Langdon,  98  U.  S.  20,  25 
L.  Ed.  43;  McMaster  v.  Campbell,  41 
Mich.  513,  2  N.  W.  836;  Freelander  v. 
Holloman,  9  N.  B.  R.  331,  Fed.  Cas.  No. 
5,081.  See  Casey  v.  Baker  (D.  C.)  212 
Fed.  247,  32  Am.  Bankr.  Rep.  311,  hold- 
ing that  it  is  the  trustee's  duty,  if  prop- 
erly indemnified,  to  sue  to  set  aside 
fraudulent  transfers,  and  if  he  refuses, 
an  interested  party  may  sue  in  his  own 
name,  making  the  trustee  a  defendant, 
or  may  be  permitted  to  sue  in  the  trus- 
tee's name. 

20  See  supra,  |  283. 

«o  Piatt  V.  Matthews,  10  Fed.  280.  A 
trustee  may  maintain  a  suit  to  recover 
property  fraudulently  conveyed  without 
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duce  their  claims  to  judgment  after  the  adjudication,  although  this  is 
usually  necessary  as  a  condition  precedent  to  the  right  to  avoid  a  fraud- 
ulent conveyance,  or  even  that  the  creditor  should  hold  an  execution  re- 
turned unsatisfied.**  But  the  trustee  occupies  the  position  of  an  execu- 
tion creditor,  and  hence  it  is  not  a  pre-requisite  to  his  right  to  institute 
proceedings  for  such  purpose,  nor  a  condition  to  his  action,  that  judg- 
ments at  law  should  have  been  obtained  upon  the  claims  of  the  creditors 
in  whose  behalf  the  equitable  remedy  is  invoked.**  Nor  is  any  demand 
necessary  before  the  commencement  of  an  action  by  the  trustee  to  recov- 
er property  unlawfully  transferred  by  the  bankrupt,**  neither  is  he  bound 
to  tender  to  the  purchaser  the  amount  which  the  latter  may  have  paid 
to  the  bankrupt.**  But  the  trustee  is  bound  to  show  some  actionable  in- 
jury to  himself,  or  rather  to  the  estate  which  he  represents,  and  there- 
fore an  action  will  not  lie  to  avoid  an  alleged  fraudulent  sale  of  person- 
al property,  where  the  goods  have  already  been  seized  under  a  warrant 
in  bankruptcy  and  turned  over  to  the  trustee,  whose  possession  is  un- 
disputed.** 

§  450.  Same ;  Proof  of  Debts  and  Insufficiency  of  Assets. — ^In  a  suit 
to  set  aside  a  fraudulent  conveyance  or  transfer,  the  trustee  must  be  pre- 
pared to  show  that  there  were  creditors  of  the  bankrupt  at  the  time  of 
the  alleged  fraud,  except  in  those  cases  where  the  transaction  may  be 
regarded  as  fraudulent  with  respect  to  subsequent  creditors.**  Also  he 
must  allege  and  show  that  there  are  proved  and  allowed  claims  against 
the  estate  in  bankruptcy,  or  at  least  provable  debts,  at  the  time  of  bring- 
ing the  suit,  for  otherwise  there  would  be  no  one  for  him  to  represent 
and  a  recovery  would  simply  inure  to  the  benefit  of  the  bankrupt  him- 
self, which  is  not  the  purpose  of  the  act.*''    Hence,  ff  the  creditors  pur- 


proving  injury  or  first  obtaining  judg- 
ment on  his  claim.  Davis  v.  Gates  (D. 
O.)  235  Fed.  192,  37  Am.  Bankr.  Rep.  818. 

«i  Thomas  v.  Roddy,  122  App.  Dlv. 
851,  107  N.  Y.  Supp.  473;  Riker  v. 
Gwynne,  116  N.  Y.  Supp.  10. 

82  Mitchell  V.  MitcheU,  147  Fed.  280, 
17  Am.  Bankr.  Rep.  382;  Mueller  v. 
Bruss,  112  Wis.  406,  o«  N.  W.  229; 
Thomas  v.  Roddy,  122  App.  Div.  851, 
107  N.  Y.  Supp.  473;  Crary  v.  Kurtz, 
332  Iowa,  105,  105  N.  W.  590,  109  N.  W. 
452,  119  Am.  St.  Rep.  549;  Beasley  v. 
Coggins,  48  Fla.  215, 37  South.  213,  5  Ann. 
Cas.  801 ;  Hobbs  v.  Frazier,  61  Fla.  611, 
55  South.  848;  Hood  v.  Blair  State 
Bank,  3  Neb.  (Unof .)  43:f ,  91  N.  W.  701 ; 
Ryan  v.  Rogers,  14  Idaho,  309,  94  Pac. 
427;  Cragin  v.  Carmichael,  2  Dill.  519, 
11  N.  B.  R.  511,  Fed.  Cas.  No.  3,319; 
Baldwin  v.   Kingston   (D.   C.)   247   Fed. 


163,  40  Am.  Bankr.  Rep.  641;  Rlggs  v. 
Price,  277  Mo.  333,  210  S.  W.  420.  It  is 
not  even  necessary  for  the  trustee,  be- 
fore suing  to  set  aside  fraudulent  trans- 
fers, to  wait  for  the  formal  allowance 
of  creditors*  claims  in  the  bankruptcy 
proceedings,  if  they  have  been  presented 
and  filed.  Brewer  r.  Brown,  268  111.  562, 
109  N.  E.  264. 

«8  Goldberg  v.  Harlan,  33  Ind.  App. 
465,  67  N.   B.  707. 

8*  Johnston  v.  Forsyth  Mercantile  Co., 
127  Fed.  845,  11  Am.  Bankr.  Rep.  669. 

85  Smith  V.  Claflin,  19  N.  B.  R.  523, 
Fed.  Cas.  No.  13,026. 

86  Union  Trust  Co.  v.  Amery,  67  Wash. 
1,  120  Pac.  539;  Cobb  v.  First  Nat. 
Bank  (D.  C.)  263  Fed.  1000,  45  Am. 
Bankr.  Rep.  48. 

87  Crary  v.  Kurtz,  132  Iowa,  105,  105 
N.  W.  590,  109  N.  W.  452,  119  Am.  St 
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porting  to  be  represented  in  the  action  by  the  trustee  have  failed  to  pre- 
sent their  claims  for  allowance  within  the  time  required  by  the  statute, 
and  are  therefore  barred  from  participation  in  the  estate,  the  action  can- 
not be  maintained.'*  Such  a  suit  may  be  prosecuted  for  the  sole  benefit 
of  one  person,  if  he  is  the  only  creditor  of  the  bankrupt,'*  but  not  where 
that  creditor  has  so  conducted  himself  with  reference  to  the  transaction 
in  suit  as  to  estop  himself  from  alleging  its  fraudulent  character.*^  Fur- 
ther, and  to  put  himself  in  a  position  analogous  to  that  of  a  creditor  hold- 
ing an  execution  returned  unsatisfied,  .the  trustee  must  aver  that  the 
assets  of  the  estate  in  his  hands  are  not  sufficient  to  satisfy  the  claims 
filed  against  it,**  though  it  is  said  that  this  is  not  necessary  where  the 
bankrupt  states  in  his  petition  or  schedule  that  he  has  no  assets.** 

§  451.  Nature  and  Form  of  Transaction. — Under  the  broad  and  com- 
prehensive language  of  the  statute,  relating  to  "conveyances,  transfers, 
assignments,  or  incumbrances"  of  property,  it  may  be  stated  in  the  most 
general  terms  that  any  disposition  of  real  or  personal  property  by  a 
debtor  which  would  have  been  void  as  against  his  creditors,  as  being 
fraudulent  at  common  law  or  under  the  statutes  of  the  state,  if  no  peti- 
tion in  bankruptcy  had  been  filed  against  him,  will  be  equally  void  as 
against  creditors  represented  by  his  trustee  in  bankruptcy.*'  And  first, 
one  may  law^fully  sell  any  part  of  his  property  for  a  present  fair  consid- 
eration, even  though  he  is  insolvent,  and  the  transfer  will  not  be  voida- 
ble in  bankruptcy,  if  the  laws  of  the  state  were  complied  with  in  respect 
to  delivery  and  other  such  requisites,**  and  there  was  no  intent  to  place 
the  property  beyond  the  reach  of  creditors.  But  a  transfer  of  property 
for  a  past  consideration,  or  in  discharge  of  an  unsecured  debt,  will  gen- 


Rep.  549;  Leavengood  v.  McGee,  50  Or. 
233.  91  Pac.  453;  Nicholas  v.  Murray, 
5  Sawy.  320,  18  N.  B.  K.  469,  Fed.  Ca.s. 
No.  10,223.  See  Treseder  v.  Burgor,  130 
Wis.  201, 109  N.  W.  957.  Compare  Done- 
gan  V.  Davis,  06  Ala.  362. 

8»  Cartwright  v.  West,  173  Ala.  198, 
55  Soutb.  917. 

»»  Level  Land  Co.  v.  Sivyer,  112  Wis. 
442,  88  N.  W.  317. 

40  Parker  v.  Travers,  74  N.  J.  Eq.  812, 
71  Atl.  612. 

41  Knapp  v.  Milwaukee  Trust  Co.,  216 
U.  S.  545,  30  Sup.  Ct.  412,  54  U  Bd. 
610;  Prescott  v.  Gallucdo,  164  Fed.  618, 
21  Am.  Bankr.  Rep.  229;  Mueller  v. 
Bmss,  112  Wis.  406,  88  N.  W.  229 ;  Flint 
V.  Chaloupka,  81  Neb.  87,  115  N.  W. 
5.35 ;  Shelly  v.  Nolen,  38  Tex.  Civ.  App. 
343,  88  S.  W.  524 ;  McKey  v.  Smith,  255 
111.  465,  99  N.  E.  695;  Hlbschman  v. 
Bevis,  103  Wash.  317,  174  Pac.  5.    Com- 


pare Entwlsle  v.  Cohen,  141  App.  Div. 
834,  125  N.  Y.   Supp.  935. 

42  In  re  Schoenfleld,  190  Fed.  53,  27 
Am.  Bankr.  Rep.  64. 

48  Bankruptcy  Act  1898,  {§  67e,  70e. 
And  see  Union  Trust  &  Sav.  Bank  v. 
Amery,  72  Wash.  648,  131  Pac.  199;  In 
re  Wynne,  Chase.  227,  4  N.  B.  R.  23. 
Fed.  Cas.  No.  18,117;  In  re  Morrill,  2 
Sawy.  356,  8  N.  B.  R.  117,  Fed.  Cas. 
No.  9,821;  Smith  v.  Ely,  10  N.  B.  R 
553,  Fed.  Cas.  No.  13,044;  Blake  v. 
Thwing,  186  HI.  App.  187. 

44  In  re  Ozark  Cooperage  &  Lumber 
Co.,  180  Fed.  105,  103  C.  C.  A.  603,  24 
Am.  Bankr.  Rep.  835;  Bumes  v.  Ep- 
stein, 201  Fed.  393.  And  see  Meyer  v. 
Perkins.  20  Cal.  App.  661,  130  Pac.  206. 
The  mere  fact  that  the  defendant,  hav- 
ing purchased  property  from  the  bank- 
rupt, got  it  at  a  l)argain  price  or  for 
much  less  than  its  actual  value.  Is  not 
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erally  be  voidable  either  as  a  preference  or  as  a  fraud  on  the  creditors.** 
So  where  a  pretended  sale  is  merely  colorable,  and  amounts  to  no  more 
than  a  device  to  put  the  apparent  title  in  a  third  person  while  the  debtor 
remains  the  real  owner/*  or  where  a  chose  in  action  is  assigned  to  a 
third  person,  without  any  consideration,  but  merely  that  he  may  collect 
the  money  and  hand  it  to  the  bankrupt,*'  or  where  the  sale  includes  the 
fixtures  and  furniture  and  the  lease  of  the  debtor's  place  of  business,  and 
so  deprives  him  of  the  means  of  continuing  his  business,**  or  where  a 
voluntary  settlement  by  a  debtor  effects  the  payment  of  debts  and  con- 
tingent liabilities  existing  at  the  time,  but  by  means  of  contracting  other 
obligations  which  afterwards  result  in  his  insolvency.** 

Again,  trustees  in  bankruptcy  very  frequently  find  the  wife  of  the 
bankrupt  in  the  possession  and  apparent  ownership  of  considerable  prop- 
erty, which  is  not  satisfactorily  accounted  for.  Undoubtedly  a  wife  is 
entitled  to  all  she  obtains  from  sources  independent  of  her  husband,  and 
cannot  be  molested  therein  by  his  creditors.*®  And  she  may  honestly 
acquire  property  directly  from  him,  if  she  gives  an  adequate  considera- 
tion. But  the  peculiar  relation  of  the  parties  offers  a  special  temptation 
to  an  insolvent  or  embarrassed  man  who  is  seeking  the  means  to  evade 
the  just  demands  of  his  creditors  and  place  property  beyond  their  reach. 
Hence  a  transfer  of  property  by  a  debtor  to  his  wife,  either  directly  or 
through  an  intermediary,  should  be  carefully  scrutinized,  and  it  will  be 
voidable  at  the  instance  of  his  trustee  in  bankruptcy  if  found  to  have 
been  without  consideration  and  in  contemplation  of  insolvency,  or  mere- 
ly colorable,  the  wife  taking  the  record  title,  but  the  husband  retaining 
all  the  fruits  of  ownership  and  the  power  of  disposition.'* 


enough  to  warrant  setting  aside  the  sale 
as  fraudulent,  since  mere  inadequacy  of 
price  is  not  alone  a  proof  of  fraud. 
Klein  v.  GaUin,  141  N.  T.  Supp.  831. 

*5  Carpenter  v.  Karnow,  193  Fed.  762, 
28  Am.  Banlcr.  Rep.  21;  Greenhall  v. 
Carnegie  Trust  Co.,  180  Fed.  812,  25 
Am.  Bankr.  Rep,  300;  In  re  Connelly, 
204  Fed.  479,  30  Am.  Bankr.  Rep.  340; 
Raley  v.  Raymond  Bros.  Co.,  73  Neb. 
496,  103  N.  W.  57;  In  re  Ansley  Bros., 
153  Fed.  983,  18  Am.  Bankr.  Rep.  457. 
But  where  a  debtor,  shortly  before  his 
bankruptcy,  conveys  real  and  personal 
property  which  he  had  previously  sold 
and  for  which  he  had  received  payment, 
but  had  not  yet  conveyed,  the  convey- 
ance is  not  void,  although  the  debtor 
knew  that  he  was  insolvent,  as  the  title 
to  such  propery  was  merely  held  by  him 
in  trust  for  the  purchaser.  Steadman 
v.  Caswell,  2  Hask.  375,  Fed.  Cas.  No. 
13,330a. 


*«  In  re  Siegel,  164  Fed.  559,  21  Am. 
Bankr.  Rep.  154;  Visanska  v.  Cohen, 
165  Fed.  552,  21  Am.  Bankr.  Rep.  350; 
In  re  Irwin  (D.  C.)  268  Fed.  162,  46 
Am.  Bankr.  Rep.  288. 

4T  O' Sullivan's  Trustee  v.  Douglass, 
98  S.  W.  990,  30  Ky.  Law  Rep.  366.  An 
advancement  made  to  enable  the  bank- 
rupt to  keep  in  business  long  enough  to 
prevent  the  avoidance  of  prior  prefer- 
ences is  a  fraud  on  the  Bankruptcy 
Act,  so  that  the  trustee  can  recover 
property  assigned  in  consideration  of 
the  advancement.  Rubenstein  v.  Lot- 
tow,  220  Mass.  156,  107  N.  E.  718. 

48  Brooks  V.  D'OrviUe,  7  Ben.  485, 
Fed.  Cas.  No.  1,951. 

*»  Spaulding  v.  McGovern,  Fed.  Cas. 
No.  13,218. 

BO  In  re  Eldred,  3  N.  B.  R.  256,  Fed. 
Cas.   No.   4,328. 

Bi  Henkel  v.  Seider,  163  Fed.  553,  20 
Am.  Bankr.  Rep.  773;   In  re  Smith,  100 
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For  somewhat  similar  reasons,  the  courts  have  often  denounced  the 
scheme  by  which  an  embarrassed  merchant  or  manufacturer  procures 
the  organization  of  a  corporation,  to  which  he  transfers  his  stock  and 
property,  ostensibly  as  his  successor  in  business,  but  which  is  really 
conducted  thereafter  solely  for  his  own  benefit,  the  purpose  being  to 
delay  and  defraud  his  creditors  by  interposing  an  apparently  new  owner- 
ship between  the  property  and  their  claims.  Such  a  transfer  is  void- 
able in  bankruptcy."  But  it  is  otherwise  where  the  creditors  them- 
selves engineer  the  formation  of  the  corporation,  or  cause  it  to  be  op- 
erated for  their  benefit,  rather  than  for  that  of  the  debtor.*' 

Again,  one  may  take  a  mortgage  or  other  security  upon  the  property 
of  an  insolvent  or  failing  debtor,  and  maintain  it  as  against  his  trustee  in 
bankruptcy,  provided  full  and  present  consideration  was  given  and  there 
was  no  knowledge  of  an  intent  to  defraud  or  to  give  a  preference.** 
Nor  is  the  enforcement  of  an  existing  mechanic's  lien  necessarily  invalid 
as  against  subsequent  proceedings  in  bankruptcy,**  nor  a  transaction 
the  effect  of  which  is  merely  to  render  specific  a  previously  existing  gen- 
eral lien,**  or  to  convert  alimony  due  and  accruing  under  a  decree  of 
court  into  an  annuity  for  life  secured  by  a  duly  recorded  mortgage  of 
specific  property.*''  But  a  mortgage  or  other  security  newly  given  for 
a  debt  past  due  is  generally  voidable  in  bankruptcy,  either  as  a  prefer- 
ence or  as  a  fraud  on  the  other  creditors.**    And  even  giving  present 


Fed.  795,  3  Am.  Bankr.  Rep.  95;  In 
re  Wood,  5  Fed.  443;  Fisher  v.  Hen- 
derson, 8  N.  B.  B.  175,  Fed.  Cas.  No. 
4,820;  Lawrence  v.  Graves,  5  N.  B.  R. 
279,  Fed.  Cas.  No.  8,138;  Saxton  ▼. 
Sebring,  96  App.  Dlv.  570,  89  N.  T. 
Snpp.  372;  Breschemler  v.  Houston 
(Iowa)  96  N.  W.  756;  In  re  Eldred,  3 
N.  B.  R.  256,  Fed.  Cas.  No.  4,328; 
Jackson  v.  Jetter  (Iowa)  142  N.  W.  431 ; 
Block  V.  Academy  Ball  Room,  Inc.  (D. 
C.)  221  Fed.  1004,  34  Am.  St  Rep.  675 ; 
MUkman  v.  Arthe  (D.  C.)  213  Fed.  642. 
»2  In  re  Berkowitz,  173  Fed.  1013, 
22  Am.  Bankr.  Rep.  233;  In  re  Hoi- 
brook  Shoe  &  Leather  Co.,  165  Fed.  973, 
21  Am.  Bankr.  511 ;  In  re  Medina  Quar- 
ry Co.,  179  Fed.  929,  24  Am.  Bankr.  Rep. 
769;  Ludvigh  v.  American  Woolen  Co., 
159  Ffed.  796,  19  Am.  Bankr.  Rep.  795; 
Foster  v.  Hip  Limg  Ying  Kee  &  Co.,  243 
IlL  163,  90  N.  E.  375.  See  In  re  L.  M. 
Alleman  Hardware  Co.,  158  Fed.  119,  19 
Am.  Bankr.  Rep.  765;  In  re  Jamaica 
Slate  Roofing  &  Supply  Co.,  200  Fed. 
460 ;  Hane  v.  Crown  &  Keystone  Co.  (D. 
C.)  223  Fed.  439,  35  Am.  Bankr.  Rep. 
175;  Osbom  v.  Peace  (D.  C.)  215  Fed. 
18L 


»a  in  re  A.  L.  Robertshaw  Mfg.  Co., 
133  Fed.  556,  13  Am.  Bankr.  Rep.  409. 

B«  Grinstead  v.  Union  Savings  &  Trust 
Co.,  190  Ffed.  546,  111  C.  C.  A.  398,  27 
Am.  Bankr.  Rep.  123;  Lindley  r.  Ross, 
200  Fed.  733,  29  Am.  Bankr.  Rep.  610; 
First  Nat.  Bank  v.  Haverkampf,  16  N. 
M.  497,  121  Pac.  31.  See,  supra,  I  366 
et  seq.  A  conveyance  of  property  by  a 
bankrupt  to  a  mortgagee  in  payment  of 
that  and  other  valid  liens  is  not  void- 
able in  the  bankruptcy  proceedings.  Me- 
servey  v.  Roby,  198  Fed.  844,  117  C.  C. 
A.  486,  28  Am.  Bankr.  Rep.  529. 

»»  FehUng  v.  Goings,  67  N.  J.  Eq.  375, 
58  Atl.  642.    See  supra,  §  374. 

»« Duplan  Silk  Co.  v.  Spencer,  115 
Fed.  689,  53  C.  C.  A.  321,  8  Am.  Bankr. 
Rep.  367. 

«T  Savage  v.  Savage,  141  Fed.  346,  72 
O.  C.  A.  494,  15  Am.  Bankr.  Rep.  599. 

» 8  Johnstone  v.  Babb,  240  Fed.  668, 
153  C.  C.  A.  466,  38  Am.  Bankr.  Rep 
715 ;  MacHenry  v.  Dwelling  Building  & 
Loan  Ass'n,  259  Fed.  880,  44  Am.  Bankr. 
Rep.  234 ;  In  re  National  Boat  &  Engine 
Co.  (D.  C.)  216  Fed.  208,  33  Am.  Bankr. 
Rep.  154;  In  re  Salvator  Brewing  Co.. 
183  Fed.  910,  25  Am.  Bankr.  Rep.  536; 
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consideration  will  not  always  save  it  For  a  temporary  loan  at  exorbi- 
tant interest,  upon  the  conveyance  of  the  insolvent  borrower's  whole 
assets,  is  a  fraud  on  the  bankruptcy  law  and  therefore  void.**  The  same 
is  true  of  a  mortgage  given  by  a  corporation  to  secure  the  personal  in- 
debtedness of  its  principal  stockholder ,••  or  one  which  lacks  the  consent 
of  the  necessary  proportion  of  the  stockholders,  as  provided  by  the 
state  statute.*^  And  a  chattel  mortgage  comes  within  the  terms  of  the 
bankruptcy  law,  and  may  be  avoided  by  the  trustee,  if  fraudulent  and 
void  as  against  creditors,  whether  for  failure  to  record,  or  because  there 
was  no  change  of  possession,  or  the  mortgagor  was  not  bound  to  ac- 
count for  sales,  or  for  other  reasons.**  And  so  of  a  pledge  of  personal 
property  as  security  for  the  payment  of  an  existing  debt,  disguised  as  a 
bill  of  sale  with  a  separate  instrument  of  defeasance  without  change  of 
possession.** 


Bradley  v.  FanveU,  Holmes,  433,  Fed. 
Cas.  No.  1,779;  Bradley  v.  Converse,  4 
Cliflf.  375,  Fed.  Cas.  No.  1,776;  Durack 
V.  Wilson,  46  Misc.  Rep.  237,  94  N.  Y. 
Supp.  232 ;  Mathews  y.  Bardt,  79  App. 
Div.  570,  80  N.  Y.  Supp.  462.  That  a 
renewal  of  a  chattel  mortgage  may  be 
invalid  as  against  the  trustee  in  bank- 
ruptcy of  the  debtor,  see  Scott  v.  One 
Thousand  Island  Boat  &  Engine  Co.,  134 
N.  Y.  Supp.  150.  A  mortgage  of  aU  the 
mortgagor's  property  to  secure  cfverdue 
notes  representing  moneys  advanced  to 
take  up  other  notes  for  the  mortgai^or, 
the  latter  bearing  indorsements  which 
were  alleged  to  have  been  forged,  must 
be  deemed  a  conveyance  made  to  hinder 
or  defraud  creditors,  so  as  to  be  void- 
able by  the  mortgagor's  trustee  in  bank- 
ruptcy. Dean  v.  Davis,  242  U.  S.  438, 
37  Sup.  Ct.  130,  61  L.  Ed.  419,  38  Am. 
Bankr.  Rep.  664.  Where  the  majority 
stockholder  of  a  corporation,  with 
knowledge  of  its  precarious  financial 
condition,  agreed  to  sell  to  the  corpora- 
tion its  own  stock  of  a  par  value  of 
$5,100  for  $2,000,  receiving  $500  in  cash 
and  notes  secured  by  a  deed  of  trust 
covering  all  the  corporation's  assets  for 
the  balance,  the  transaction  was  fraud- 
ulent as  against  the  corporation's  credi- 
tors and  void  as  against  its  trustee  in 
bankruptcy.  M.  V.  Moore  &  Co.  v.  Gil- 
more,  216  Fed.  99,  132  C.  C.  A.  343. 

6B  Brooks  V.  Davis,  Fed.  Cas.  No.  1,- 
050. 

«o  American  Wood  Working  Machin- 
ery Co.  V.  Norment  (C.  C.  A.)  107  Fed. 
SOI,  19  Am.  Bankr.  Kop.  679. 


«i  In  re  Eagle  Steam  Laundry  Co.,  176 
Fed.  740,  23  Am.  Bankr.  Rep.  859. 

« 2  In  re  Geiver,  193  Fed.  128,  28  Am. 
Bankr.  Rep.  413;  Egan  State  Bank  v. 
Rice,  119  Fed.  107,  56  C.  C.  A.  157,  ? 
Am.  Bankr.  Rep.  437 ;  In  re  Platts,  llii 
Fed.  126,  6  Am.  Bankr.  Rep.  568 ;  Kapp- 
ner  v.  St.  Louis  &  St.  J.  R.  Ass'n,  3  Di;i. 
228,  Fed.  Cas.  No.  7,612;  In  re  Leland, 
10  Blatchf.  503,  Fed.  Cas.  No.  8,234;  In 
re  Jaconson  &  Perrill,  200  Fed.  812,  29 
Am.  Bankr.  Rep.  603;  Johnson  v.  Dis- 
mukes,  20i  Fed.  382,  29  Am.  Bankr.  Rep. 
686;  In  re  Raney,  202  Fed.  996.  Com- 
pare In  re  Durham,  114  Fed.  750,  8  Am. 
Bankr.  Rep.  115.  See  supra,  §  367.  And 
see  also  In  re  Purtell  (D.  C.)  215  Fed.  191 ; 
Peterson  v.  Sabin,  214  Ffed.  234,  130  C. 
C.  A.  608,  32  Am.  Bankr.  Rep.  599;  In 
re  Haywood  Wagon  Co.,  219  Fed.  655, 
135  C.  C.  A.  391,  33  Am.  Bankr.  Rep. 
618;  In  re  F.  H.  Saunders  &  Co.,  272 
F(Hl.  1003.  47  Am.  Bankr.  Rep.  117; 
Zehner  v.  Southern  Surety  Co.,  272  Fed. 
954,  47  Am.  Bankr.  Rep.  132;  General 
Securities  Co.  v.  DriscoU  (C.  C.  A.)  271 
Fed.  296 ;  In  re  Pine  Tree  Lumber  Co. 
(C.  C.  A.)  269  Fed.  515,  46  Am.  Bankr. 
Rep.  463;  In  re  Bonk  (D.  C.)  268  Fed. 
1012,  46  Am.  Bankr.  Kep.  389. 

«3  In  re  Groeziuger  (D.  C.)  199  Fed. 
035,  28  Am.  Bankr.  Rep.  732.  See  In  re 
American  Fibre  Reed  Co.  (D.  C.)  206 
Fed.  309,  30  Am.  Bankr.  Rep.  223; 
Home  Bond  Co.  v.  McChesney,  210  Fed. 
803,  127  C.  C.  A.  552;  Petition  of  Na- 
tional Discoimt  Co.  (C.  C.  A.)  272  Fed. 
570,  47  Am.  Bankr.  Rep.  12. 
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Money  also  is  property  within  the  meaning  of  the  law,  and  its  trans- 
fer may  be  fraudulent  as  against  creditors.  Thus,  where  the  owner  of 
all  the  stock  of  a  trading  corporation,  when  it  was  indebted  and  within 
four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  it, 
transferred  the  greater  part  of  its  bank  deposit,  which  constituted  prac- 
tically its  sole  assets,  to  himself  in  payment  of  alleged  claims,  leaving 
not  enough  to  pay  other  claims,  it  was  held  that  the  transaction  consti- 
tuted not  only  a  preference,  but  also  a  transfer  with  intent  to  hinder 
and  defraud  creditors.**  So,  where  the  bankrupt,  who  was  the  owner 
of  a  business  corporation,  at  a  time  when  it  was  desperately  involved, 
diverted  revenues  of  its  business  for  his  own  benefit  and  that  of  others 
by  overpayments  for  services,  exorbitant  hire  of  teams,  and  other  ex- 
penses, his  trustee  in  bankruptcy  was  held  entitled  to  reach  such  money 
and  property  in  the  hands  of  those  benefited.**  So  where  one  who 
knows  himself  to  be  insolvent  makes  a  payment  on  a  debt  barred  by 
the  statute  of  limitations,  the  resulting  implied  promise  to  pay  the  re- 
mainder of  the  outlawed  debt  is  an  "incumbrance"  which  may  be 
avoided  by  the  trustee  in  bankruptcy,  since  its  effect  is  to  defeat  the 
defense  of  limitations,  and  that  is  a  valuable  right  which  passes  to  his 
creditors  in  bankruptcy .*•  On  similar  principles,  where  property  is 
purchased  by  a  man  with  his  own  money,  but,  by  his  direction  or  pro- 
curement, the  conveyance  is  made  to  his  wife  and  the  title  vested  in  her, 
it  may  properly  be  said,  within  the  meaning  of  the  bankruptcy  law, 
that  the  money  so  paid  by  him  is  "transferred,"  and  if  this  is  done  in 
fraud  of  his  creditors,  the  title  to  the  fund  will  pass  to  his  trustee  in 
bankruptcy,  and  the  land,  as  representing  it,  may  be  subjected  to  the 
administration  of  the  estate.*'  And  of  course  the  rule  is  the  same  when 
any  third  person,  other  than  the  bankrupt's  wife,  is  made  the  cover  to 
receive  the  title,  the  bankrupt  furnishing  the  money.**  But  one  may 
loan  money  to  his  wife  to  enable  her  to  purchase  real  estate,  and  if  the 
loan  is  repaid  before  the  institution  of  bankruptcy  proceedings  against 
the  husband,  the  land  cannot  be  taken  from  the  wife  or  impressed  with 
a  trust  for  the  husband's  creditors.**  It  may  also  be  a  fraudulent  "trans- 
fer" of  property,  within  the  meaning  of  the  statute,  when  funds  are 
diverted  by  an  insolvent  debtor  from  the  claims  of  his  creditors  and  in- 
vested in  a  homestead,'*  or  when  a  payment  to  a  creditor  covers  not 

«*  Boston  West  Africa  Trading  CJo.  v.  Cas.  No.  9,518;   In  re  Schonberg,  7  Ben. 

Quaker  aty  Morocco  Co.  (C.  C.  A.)  261  211,  F(Hi.  Cas.  No.  12,477. 

Fed.  665,  44  Am.  Bankr.  Rep.  315.  es  Hyde    v.  Cohen,  11  N.  B.  R.  461, 

•  BKlmbrough  v.  Aired,  202  Ala.  413,,  Fed.  Cas.  No.  6,967;    Parker  t.  Travers, 

80  South.  617.  74  N.  J.  Eq.  812,  71  Atl.  612. 

««  In  re  Salmon  (D.  C.)  239  Fed.  413,  «»  Clark  v.  Else,  21  S.  D.  112,  110  N. 

38  Am.  Bankr.  Rep.  692.  W.  88. 

«T  Piatt    V.  Mead,  9  Fed.  91;    In  re  to  Pa inter  jr.  Napoleon  Township,  190 

Meyers,  2  Ben.  424,  1  N.  B.  R.  581,  Fed.  Fed.  637,  26  Am.  Bankr.  Rep.  324 :   John- 
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only  existing  debts  but  also  the  amount  of  a  note  not  yet  due.'*  But 
a  set-off  by  a  bank  of  a  deposit  account  due  to  a  bankrupt  against  his 
liability  to  the  bank  on  a  note  is  not  a  "transfer  of  property"  by  the 
bankrupt.''*  A  gift  of  money  or  property  of  considerable  value  by  a 
husband  to-  his  wife  is  in  fraud  of  his  creditors,  and  recoverable  by  his 
trustee  in  bankruptcy,  if  made  while  he  was  insolvent  and  in  contempla- 
tion of  the  bankruptcy  which  shortly  followed,'*  and  this  includes  pay- 
ments made  by  him  on  policies  of  insurance  on  his  own  life  for  the 
wife's  benefit.'* 

So  again,  a  debtor  may  "transfer"  his  property  to  another  by  vol- 
untarily confessing  judgment  in  favor  of  such  other  and  allowing  him  to 
issue  execution  and  make  a  levy  and  sale  resulting  in  his  becoming  the 
purchaser.'*  But  the  plaintiff  in  a  pending  suit  has  the  right  to  abandon 
or  settle  the  contest  at  any  stage,  at  his  election,  and  on  his  subsequent 
adjudication  as  a  bankrupt  his  trustee  has  no  cause  of  action  growing 
out  of  the  settlement  of  the  case,  unless  in  the  direction  of  pursuing  the 
proceeds  of  a  compromise  actually  received  by  the  bankrupt.'*  And 
where  property  of  the  debtor  is  sold  under  execution  in  coercive  adver- 
sary proceedings,  in  which  he  made  an  active  though  unsuccessful  de- 
fense, it  cannot  be  said  that  the  sale  is  in  any  sense  a  fraud  upon  his 
creditors." 

§  452.  Sales  of  Merchandise  in  Bulk. — ^Where  a  merchant  sells  his 
entire  stock  in  trade  at  one  time  to  one  purchaser,  it  is  such  an  unusual 
occurrence  and  so  far  out  of  the  ordinary  course  of  business  as  to  be 
presumptive  evidence  of  fraud  and  to  charge  the  purchaser  with  knowl- 
edge of  the  facts  and  with  bad  faith,  so  that  the  burden  is  on  him  to  sus- 
tain the  validity  of  his  purchase  by  showing  that  he  took  all  reasonable 
and  proper  steps  to  ascertain  the  selkr's  financial  condition  and  that  he 
bought  in  good  faith  and  for  a  present  fair  consideration.'*    And  if  it  is 


son  V.  May,  16  N.  B.  R.  425,  Fed.  Cas. 
No.  7,397.  But  see  In  re  Letson,  157 
Fed.  78,  84  C.  O.  A.  582,  19  Am.  Bankr. 
Rep.  506. 

71  Irish  V.  Citizens*  Trust  Co.,  163 
Fed.  880,  21  Am.  Bankr.  Rep.  39. 

72  Booth  V.  Prete,  81  Conn.  636,  71 
Atl.  938,  20  L.  R.  A.  (N.  S.)  863,  15  Ann. 
Cas.  306.  See  In  re  United  Grocery  Co. 
(D.  C.)  253  Fed.  267,  41  Am.  Bankr.  Rep. 
824. 

78  Wiley  V.  McBride,  74  Ark.  34,  85 
S.  W.  &4 ;    In  re  Friedman,  153  Fed.  939. 

74  In  re  Bear,  11  N.  B.  R.  46,  Fed. 
Cas.  No.  1.178. 

7  5  Grant  v.  National  Bank  of  Auburn, 
197  Fed.  581,  28  Am.  Bankr.  Rep.  712. 

7GEding:ton  v.  Masson,  177  Fed.  209, 
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Biss.  528,  4  Fed.  623;  Main  v.  Glen,  7 
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shown  that  the  sale  was  made  secretly,  or  with  an  evident  desire  to  con- 
ceal It,  that  it  was  made  at  night,  or  made  hurriedly  and  with  little  or 
no  preliminary  negotiation,  that  it  was  made  after  a  superficial  exam- 
ination of  the  goods  or  without  taking  an  inventory,  and  particularly  if 
the  price  paid  was  considerably  less  than  the  value  of  the  goods,  these 
are  indicia  of  fraud  counting  heavily  against  the  purchaser  in  the  trus- 
tee's suit  to  set  aside  the  sale  as  fraudulent.'*  Such  a  transaction  may 
also  be  held  void  under  §  67e  of  the  Bankruptcy  Law,  as  a  transfer 
"held  null  and  void  under  the  laws  of  the  state,"  since  the  "bulk  sales, 
laws"  now  in  force  in  numerous  states  forbid  such  a  transfer  except 
where  certain  conditions  are  complied  with.'®  But  if  the  state  law  is 
construed  as  available  only  in  favor  of  those  creditors  whose  claims 
arose  from  the  sale  of  the  stock  of  merchandise  or  some  part  of  it,  and 
only  as  giving  such  a  creditor  a  lien,  analogous  to  a  vendor's  lien,  which 
may  be  enforced  by  appropriate  legal  proceedings  in  the  event  of  a  sale 
in  violation  of  the  provisions  of  the  act,  but  not  as  enabling  any  credi- 
tor to  treat  the  sale  as  a  nullity  and  proceed  with  the  collection  of  his 
entire  debt,  then  a  sale  made  in  defiance  of  the  statute  is  not  such  a  one 
as  may  be  impeached  by  the  trustee  in  bankruptcy  of  the  seller,  for  the 
general  estate  of  the  seller  can  derive  no  benefit  from  such  impeach- 
ment.'^ Further,  where  personal  property,  part  of  the  bankrupt  mer- 
chant's stock  in  trade,  was  sold  to  the  same  defendant,  but  at  three 
diflferent  times,  shortly  before  bankruptcy,  the  goods  not  comprising  the 
entire  stock  in  trade,  it  was  not  a  sale  in  bulk.'*  Substantially  the  same 
rules  apply  to  the  case  of  a  mortgage  covering  an  entire  stock  in  trade 
or  the  whole  assets  of  a  partnership  or  corporation." 

§  453.  "Preference"  and  "Fraudulent  Transfer"  Distinguished.— 
There  is  a  marked  distinction,  which  should  be  constantly  kept  in  view, 
between  a  payment  or  transfer  of  property  constituting  a  "preference" 
and  a  "fraudulent  conveyance."  It  is  true  that  a  given  transaction  by 
an  insolvent  debtor  may  constitute  both  a  preference  and  a  fraudulent 


29  Am.  Bankr.  R«ip.  139.  Compare  Shel- 
ton  V.  Price,  174  Fed.  891,  23  Am.  Bankr. 
Rep.  431. 
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80  In  re  Clayton  (D.  O.)  259  Fed.  911, 
43  Am.  Bankr.  Rep.  687 ;  Brown  v.  Kos- 
sove,  255  Fed.  806,  167  C.  C.  A.  134,  43 
Am.  Bankr.  Rep.  408;  In  re  Thompson 
(D.  C.)  242  Fed.  602,  40  Am.  Bankr.  Rep. 
82 ;  Philoon  v.  Babbitt,  119  Me.  172,  109 


Atl.  817;   Niklaus  v.  Lessenhop,  99  Neb. 
803,  157  N.  W.  1019. 

81  Sellers  v.  Hayes,  163  Ind.  422,  72 
N.  E.  119.  And  see  Gorham  v.  BuzzeU 
(D.  C.)  178  Fed.  596,  24  Am.  Bankr.  Rep. 
440. 

82  Carpenter  v.  Kamow  (D.  O.)  193 
Fed.  762,  28  Am.  Bankr.  Rep.  21.  And 
see  Sabin  v.  Horensteln,  260  Fed.  754, 
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88  Pollock  V.  Jones,  124  Fed.  163,  61 
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Zartman  v.  First  Nat  Bank,  189  N.  Y. 
267,  82  N.  E.  127, 12  L.  R,  A.  (N.  S.)  1083. 
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transfer.**  But  a  transfer  of  money  or  property  by  an  insolvent  is 
not  necessarily  fraudulent  under  §  (dit,  of  the  Bankruptcy  Act,  merely 
because  it  results  in  giving  a  preference  to  the  creditor  as  defined  in  § 
60  of  the  Act.**  But  though  a  preferential  transfer  is  not  in  itself,  or 
in  its  inception,  fraudulent,  it  may  be  so  manipulated  or  carried  into  later 
steps  in  an  attempt  to  defeat  a  recovery  by  the  trustee  in  bankruptcy 
as  to  bring  the  parties  within  that  part  of  the  statute  which  relates  to 
fraudulent  conveyances.*®  Thus  where  a  creditor,  having  secured  from 
his  insolvent  debtor  a  transfer  of  property,  the  enforcement  of  which 
would  effect  a  preference  under  the  Bankruptcy  Act,  advanced  money 
to  the  debtor,  upon  an  assignment  of  certain  book  accounts,  for  the 
purpose  of  tiding  the  insolvent  over  the  period  of  four  months,  so  that 
the  preference  could  not  be  vacated  in  the  bankruptcy  proceedings, 
it  was  held  that  the  trustee  could  recover  the  value  of  the  accounts.*' 
These  distinctions  may  be  further  illustrated  by  some  quotations  from 
judicial  opinions.  "A  consideration  of  the  provisions  of  the  bankruptcy 
law  as  to  preferences  and  conveyances  shows  that  there  is  a  wide  differ- 
ence between  the  two,  notwithstanding  they  are  sometimes  spoken  of 
in  such  a  way  as  to  confuse  the  one  with  the  other.  A  preference,  if 
it  have  the  effect  of  enabling  one  creditor  to  obtain  a  greater  portion 
of  the  estate  than  others  of  the  same  class,  is  not  necessarily  fraudulent. 
Preferences  are  set  aside  when  made  within  four  months,  with  a  view 
of- obtaining  an  equal  distribution  of  the  estate,  and  in  such  cases  it 
is  only  essential  to  show  a  transfer  by  an  insolvent  debtor  to  one  who 
himself  or  by  his  agent  knew  of  the  intention  to  create  a  preference."  ** 
"In  a  preferential  transfer,  the  fraud  is  constructive  or  technical,  con- 
sisting in  the  infraction  of  that  rule  of  equal  distribution  among  all 
creditors  which  it  is  the  policy  of  the  law  to  enforce  when  all  cannot 
be  fully  paid.  In  a  fraudulent  transfer  the  fraud  is  actual, — the  bank- 
rupt has  secured  an  advantage  for  himself  out  of  what  in  law  should 
belong  to  his  creditors,  and  not  to  him."**  "A  preferential  payment 
may  be  constructively  fraudulent,  but  it  is  not  in  and  of  itself  a  fraudu- 
lent conveyance.  It  can  only  become  the  latter  in  the  unusual  case 
where  actual  fraud  in  addition  to  the  preference  is  established.  Thus, 
a  secret  trust  in  favor  of  a  person  making  such  payments  might  turn 

84  Chapman  v.  Hunt  (D.  C.)  248  Fed.  88  Coder  v.  Arts,  213   U.    S.  223,   29 

160,  41  Am.  Bankr.  Rep.  482 ;    Smith  v.  Sup.    Ot.    436,   53   L.   Ed.    772,   22   Am. 

Coury  (I).  C.)  247  Fed.  168, 41  Am.  Bankr.  Bankr.  Rep.  1. 

Rep.  219.  89  In  re  Maher,  144  Fed.  503,  16  Am. 

«B  Watson  V.  Adams,  242  Fed.  441,  155  Bankr.  Rep.  340.    And  see  Meservey  v. 

C.  O.  A,  217,  39  Am.  Bankr.  Rep.  473.  Roby,  198  Fed.  844,  117  O.  C.  A.  486,  28 

86  Watson  V.  Adams.  242  Fed.  441,  155  Am.  Bankr.  Rep.  529;    In  re  Doyle,  199 

C.  C.  A.  217,  39  Am.  Bankr.  Rep.  473.  Fed,  247,  29  Am.  Bankr.  Rep.  102. 

8  7  Rubenstein  v.  Lottow,  223  Mass.  227, 
111  N.  E.  973. 
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a  mere  preference  into  a  fraudulent  conveyance."  ^  The  question 
whether  a  given  transaction  constitutes  the  one  or  the  other  is  therefore 
a  question  of  fact,  depending,  on  the  one  hand,  on  the  fraudulent  pur- 
pose and  intent  of  the  debtor,  or,  on  the  other  hand,  on  the  creditor's 
knowledge  or  reasonable  cause  to  believe  that  a  preference  was  intended. 
But  if,  in  a  case  of  payments  made  to  certain  creditors  to  the  exclusion 
of  others,  there  is  any  substantial  evidence  of  an  intent  to  delay  or  de- 
fraud the  unpaid  creditors,  it  is  properly  submitted  to  the  consideration 
of  the  jury.*^ 

It  follows  that  a  payment  of  money  or  a  transfer  of  property  by  an 
insolvent  debtor,  for  the  purpose  of  discharging  or  securing  a  bona 
fide  existing  debt,  in  good  faith  and  without  any  intent  to  affect  other 
creditors  injuriously  beyond  what  must  necessarily  result  from  the  cor- 
responding diminution  of  the  debtor's  assets,  is  not  in  itself  a  "fraudu- 
lent transfer,"  nor  evidence  of  an  intent  to  delay  or  defraud  creditors, 
and  is  not  voidable  by  the  trustee  in  bankruptcy  unless  violative  of 
those  provisions  of  the  statute  which  relate  specifically  to  preferences.** 
In  order  to  recover  money  paid  or  property  transferred  by  way  of  pref- 
erence, it  is  necessary  for  the  trustee  to  show  that  "the  person  receiving 
it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  a  preference."** 
Lacking  proof  of  such  cause  of  belief,  a  transaction  such  as  we  have  sup- 
posed above,  is  not  voidable  under  those  provisions  of  the  law  which 
relate  to  fraudulent  conveyances.**  It  is  not  enough  to  show  that  the 
debtor  intended  to  give  a  preference,  or  that  he  had  a  fraudulent  design 
to  exclude  his  other  creditors  or  make  them  suffer.**  But  conversely, 
if  the  debtor  intended  to  give  a  preference,  and  the  creditor  knew  it 
or  had  reasonable  cause  to  believe  it,  the  transfer  is  voidable  in  the 
character  of  a  preference,  without  regard  to  an  actual  fraudulent  intent 
on  either  part.*®  Thus,  a  mortgage  given  by  an  insolvent  debtor,  sub- 
sequently and  within  four  months,  adjudged  a  bankrupt,  to  secure  money 
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borrowed  at  the  time  for  the  purpose  of  preferring  certain  of  his  credi- 
tors, is  voidable,  provided  the  lender  knew  or  had  reason  to  believe  that 
such  was  his  purpose.^'  But  it  must  be  admitted  that,  although  the 
theoretical  distinction  is  clear,  the  complex  circumstances  of  many  cases 
often  make  it  difficult  to  draw  the  line  sharply.  Thus,  in  one  case  a 
corporation  executed  mortgages  covering  all  its  property,  to  certain 
favored  creditors,  who  were  not  pressing  it  for  payment  nor  asking  to 
be  secured,  intending  thereby  to  force  indulgence  from  its  other  credi- 
tors and  further  advances  from  those  secured.  It  was  held  that  the 
mortgages  were  intended  to  "hinder,  delay,  and  defraud"  creditors,  and 
were  on  that  ground  voidable  in  bankruptcy .•• 

§  454.  Transfers  Void  Under  State  Laws. — By  the  express  provi- 
sions of  the  bankruptcy  law  all  transfers,  conveyances,  or  incumbrances 
of  property  made  by  an  insolvent  debtor,  within  four  months  before 
his  bankruptcy,  are  voidable  at  the  suit  of  the  trustee  in  bankruptcy, 
if  held  null  and  void  as  against  creditors  by  the  law  of  the  state,  whether 
or  not  they  would  be  voidable  at  common  law,  and  whether  or  not  within 
the  specific  denouncements  of  the  bankruptcy  act.**  Thus  where  the 
action  is  to  set  aside  a  conveyance  alleged  to  be  fraudulent  and  void 
under  the  state  law,  actual  fraud  or  an  actual  fraudulent  intent  is  not 
necessary  to  be  made  out  unless  the  state  law  requires  it.  If  that  law 
avoids,  as  to  creditors,  transactions  only  presumptively  fraudulent,  or 
attended  by  "legal"  as  distinguished  from  "actual"  fraud,  the  same  will 
be  void  at  the  suit  of  the  trustee  in  bankruptcy.^^  And  in  determining 
the  validity  of  any  transfer  or  incumbrance  alleged  to  be  voidable 
,  under  the  law  of  the  state,  and  assailed  distinctly  on  that  ground,  the 
courts  of  bankruptcy  will  follow  and  be  governed  by  the  applicable 
decisions  of  the  courts  of  the  state.^*^     In  the  case  of  a  conflict  of  laws, 
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where  the  transfer  sought  to  be  set  aside  was  a*  transfer  of  real  prop- 
erty, the  law  of  that  state  will  govern  in  which  the  property  is  sit- 
uated.^^*  In  the  case  of  a  contract,  the  decision  will  be  made  in  accord- 
ance with  the  law  of  the  place  of  its  performance,  rather  than  that  of 
the  place  where  the  contract  was  made.^®*  In  a  case  where  personal 
property  of  the  bankrupt,  mortgaged  in  Illinois,  was,  with  the  consent 
of  the  mortgagees,  removed  to  Tennessee,  and  thence  to  Mississippi,  and 
finally  to  Arkansas,  where  the  mortgagor  was  adjudged  bankrupt,  it 
was  held  that  the  rights  of  the  mortgagees  and  the  general  creditors 
must  be  determined  by  the  laws  of  Arkansas.^^ 

In  the  case  of  a  chattel  mortgage,  aside  from  any  question  of  actual 
fraud  or  of  an  intention  to  contravene  or  defeat  the  bankruptcy  law,  the 
validity  of  such  an  instrument  is  to  be  tested  by  the  law  of  the  state; 
and  if  that  law  prescribes  certain  conditions  as  essential  to  its  validity 
when  attacked  by  other  creditors, — such  as  registration  or  filing  for 
record,  change  of  possession,  accountability  for  sales  out  of  stock,  or 
the  like, — the  trustee  in  bankruptcy  may  assail  and  avoid  it  for  lack 
of  compliance  with  those  conditions.*®*     So  he  may  take  advantage  of 
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104  In  re  Da  vies  (D.  C.)  256  Fed.  52, 
4S  Am.  Bankr.  Rep.  458. 

lOB  Holt  V.  Crucible  Steel  Co.,  224  U. 
S.  262,  32  Sup.  Ct  414,  56  L.  Ed.  756.  27 
Am.  Bankr.  Rep.  856 ;  Angle  v.  Bankers' 
Surety  Co.,  244  Fed.  401,  157  C.  C.  A. 
27,  41  Am.  Bankr.  Rep.  90:  Scandina- 
vian-American Bank  v.  Sabin,  227  Fed. 
579.  142  C.  C.  A.  211.  36  Am.  Bankr.  Rep. 
151;  Massachusetts  Bonding  &  Ins.  Co. 
v.  Kemper,  220  Fed.  847,  136  C.  C.  A. 
593,  34  Am.  Bankr.  Rep.  80;  Millikin  v. 
Second  Nat.  Bank,  206  Fed.  14, 124  C.  C. 
A.  148,  30  Am.  Bankr.  Rep.  477;  Smith 
y,  Carukln,  259  Fed.  51,  170  C.  C.  A.  51, 
44  Am.  Bankr.  Rep.  278;  Calkins  v.  Lich- 
tig,  251  Fed.  844, 164  C.  C.  A.  60,  42  Am. 
Bankr.  Rep.  306;  In  re  Palmer  (D.  C.) 
218  Fed.  74,  33  Am.  Bankr.  Rep.  689 ;  In 
re  Cooper's  Estate  (D.  C.)  226  Fed.  317, 
35  Am.  Bankr.  Rep.  321 ;  In  re  Roberts 
(D.  C.)  227  Fe<l.  177,  36  Am.  Bankr.  Rep. 
137:  In  re  Schilling  (D.  C.)  251  Fed.  972, 


41  Am.  Bankr.  Rep.  698;  Rader  v.  Star 
Mill  &  Elevator  Co.,  258  Fed.  599, 169  C. 
C.  A.  541,  43  Am.  Bankr.  Rep.  754 ;  In  re 
Steiner  (D.  C.)  249  Fed.  880;  In  re  Per- 
paU  (C.  C.  A.)  261  Fed.  858,  44  Am. 
Bankr.  Rep.  519 ;  In  re  Roseboom  (D.  C.) 
253  Fed.  136,  42  Am.  Bankr.  Rep.  437; 
Stewart  v.  Asbury,  199  Mo^iApp.  123,  201 
S.  W.  949;  Goldberg  v.  Brule  Xiraber  Co., 
140  Minn'  335,  168  N.  W.  22;  Davis  v. 
Harlow,  130  Md.  165.  100  Atl.  102 ;  In  re 
Noethen,  195  Fed.  573,  27  Am.  Bankr. 
Rep.  910;  In  re  Jules  &  Frederic  Co., 
193  Fed.  533,  27  Am.  Bankr.  Rep.  136; 
Alter  V.  aark,  193  Fed.  153 ;  In  re  Gei- 
ver,  193  Fed.  128,  28  Am.  Bankr.  Rep. 
413 ;  In  re  Jackson  Brick  •&  Tile  Co.,  189 
Fed.  636,  26  Am.  Bankr.  Rep.  915;  Mls- 
hawaka  Woolen  Mfg.  Co.  v.  Teasdale, 
145  Wis.  73,  129  N.  W.  671 ;  Low  v.  Tay- 
lor, 73  N.  J.  Eq.  406,  68  Atl.  128 ;  In  re 
Walden  Bros.  Clothing  Co.,  199  Fed.  315, 
29  Am.  Bankr.  Rep.  80;  L.  A.  Becker  Co. 
V.  Gill  (C.  C.  A.)  206  Fed.  36,  30  Am. 
Bankr.  Rep.  429:  In  re  United  States 
Lumber  Co.,  206  Fed.  236,  30  Am.  Bankr. 
Rep.  082.  And  see  supra,  §  367.  Com- 
pare Johnstone  v.  Babb,  240  Fed.  668, 153 
C.  C.  A,  466,  38  Am.  Bankr.  Rep.  715; 
In  re  Mosher  (D.  C.)  224  Fed.  739,  35 
Am.  Bankr.  Rep.  284 ;  Davis  v.  Hanover 
Savings  Fund  Society,  210  Fed.  768,  127 
C.  C.  A.  318,  31  Am.  Bankr.  Rep.  368. 
A  mortgage  covering  both  real  and  per- 
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a  state  law  which  avoids,  as  to  creditors,  a  mortgage  made  by  any  cor- 
poration while  insolvent  or  when  its  insolvency  is  imminent,^*^  or  made 
without  such  authorization  or  consent  on  the  part  of  the  stockholders 
as  is  required  by  the  state  law,^®'  or,  following  the  course  of  judicial 
decisions  in  the  state,  he  may  assail  the  validity  of  a  chattel  mortgage 
where  the  principal  part  of  the  property  covered  consists  of  articles 
perishable  in  their  nature  or  which  would  ordinarily  be  consumed  in 
the  use  before  a  sale  on  foreclosure  could  be  made.^**  But  where  the 
failure  to  file  or  record  a  chattel  mortgage  in  accordance  with  the  laws 
of  the  state  is  cured  by  the  act  of  the  mortgagee  in  taking  actual  pos- 
session of  the  mortgaged  property  before  the  bankruptcy  proceedings, 
the  lien  of  the  mortgage  will  be  good  as  against  the  trustee  in  bank- 
ruptcy, unless  he  can  find  some  other  ground  to  attack  it  than  the  mere 
want  of  record ;  ^^  and  if  the  mortgage  was  valid,  between  the  parties 
and  given  in  good  faith  more  than  four  months  prior  to  the  bankruptcy 
proceedings,  the  act  of  the  mortgagee  in  taking  possession  within  that 
period  is  not  a  voidable  transfer."® 

The  rule  is  substantially  the  same  as  to  contracts  of  conditional  sale. 
The  claim  of  the  vendor  will  not  prevail  against  the  trustee  in  bank- 
ruptcy of  the  purchaser  if  the  contract  was  not  acknowledged,  filed, 
recorded,  etc.,  as  required  by  the  laws  of  the  state.^"^    And  a  contract  for 


sonal  property  and  duly  recorded  as  a 
real-estate  mortgage,  is  nevertheless 
void  as  agalflst  the  mortgagor's  trustee 
in  bankruptcy  unless  also  recorded  as  a 
chattel  mortgage.  Pacific  State  Bank 
V.  Coats,  205  Fed.  618,  123  O.  O.  A.  634, 
Ann.  Cas.  1913E,  846,  30  Am.  Bankr. 
Rep.  655. 

io6McGill  V.  Commercial  Credit  Co. 
(D.  C.)  243  Fed.  637,  39  Am.  Bankr.  Rep. 
702 ;  Empire  State  Trust  Co.  v.  Trustees 
of  Wm.  F.  Fisher  &  Co..  67  N.  J.  Eq.  602, 
60  Atl.  940,  3  Ann.  Cas.  393. 

107  In  re  Progressive  Wall  Paper  Corp. 
fD.  C.)  230  Fed.  171,  37  Am.  Bankr.  Rep. 
207. 

108  Swager  v.  Smith,  194  Fed.  762,  114 
C.  C.  A.  482,  27  Am.  Bankr.  Rep.  C60. 

io»Co?gan  V.  Ward,  215  Mass.  13,  102 
N.  B.  336 ;  First  Nat.  Bank  v.  Wegener, 
94  Or.  318,  181  Pac.  990.  186  Pac.  41; 
Jones  V.  Bank  of  Excelsior  Springs,  201 
Mo.  App.  545,  213  S.  W.  892.  Compare 
Schaupp  V.  Miller  (D.  C.)  206  Fed.  575, 
30  Am.  Bankr.  Rep.  699. 

110  Kettenbach  v.  Walker,  32  Idaho, 
544,  186  Pac.  912. 

iiiL.  A.  Becker  Co.  v.  Gill,  206  Fed. 
36,  124  C.  O.  A.  170,  30  Am.  Bankr.  Rep. 


429 ;  Gielow  y.  Eastern  Shore  Shipbuild- 
ing Corp.  (D.  C.)  265  Fed.  845 ;  In  re  Ben- 
nett (D.  C.)  264  Fed.  533,  45  Am.  Bankr. 
Rep.  565 ;  In  re  A.  E.  Savage  Baking  Co. 
(D.  C.)  259  Fed.  976,  43  Am.  Bankr.  Rep. 
721;  In  re  Mutual  Motors  Co.  (D.  C.)  260 
Fed.  341,  44  Am.  Bankr.  Rep.  337;  In  re 
Capital  City  Cap  Co.  (D.  C.)  251  Fed. 
064,  41  Am.  Bankr.  Rep.  604;  In  re  Kruse 
(D.  C.)  2.34  Fed.  470,  37  Am.  Bankr.  Rep. 
687 ;  Columbus  Merchandise  Co.  v.  Kline 
(D.  C.)  248  Fed.  296;  In  re  M.  K  B. 
Sturkey  Co.  (D.  C.)  224  Fed.  251,  35  Am. 
Bankr.  Rep.  371 ;  In  re  Pacific  Electric 
&  Automobile  Co.  (D.  C.)  224  Fed.  220,  35 
Am.  Bankr.  Rep.  222 ;  In  re  Vandewater 
&  Co.  (D.  C.)  219  Fed.  627,  33  Am.  Bankr. 
Rep.  671 ;  In  re  Johnson  (D.  C.)  215  Fed. 
666,  33  Am.  Bankr.  Rep.  104;  In  re 
O'Brien  (D.  C.)  215  Fed.  129,  32  Am. 
Bankr.  Rep.  347;  In  re  Johnson  (D.  C.) 
212  Fed.  311,  31  Am.  Bankr.  Rep.  579;  In 
re  United  States  Lumber  Co.  (D.  C.)  206 
Fed.  236,  30  Am.  Bankr.  Rep.  682.  Com- 
pare Baker  Ice  Machine  Co.  v.  Bailey, 
209  Fed.  603,  126  C.  C.  A.  425,  31  Am. 
Bankr.  Rep.  503;  Delaval  Separator  Co. 
V.  Jones,  117  Me.  95,  102  Atl.  968. 
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the  absolute  sale  of  goods  to  the  bankrupt,  but  with  a  reservation  of  a 
lien  for  the  purchase  price,  must  be  recorded,  if  that  is  required  by  the 
law  of  the  state,  in  order  to  be  valid  against  the  trustee  in  bankrupt- 
cy.*** So,  where  a  contract  for  the  sale  of  fertilizers  on  credit  to  the 
bankrupt  provided  that  the  proceeds  of  sales  made  by  him  should  be 
held  for  the  seller  to  be  applied  on  the  price,  it  was  held  that  such  debts 
constituted  personal  property  and  required  the  contract  to  be  recorded, 
under  the  local  law,  in  default  of  which  the  seller  was  not  entitled  to  a 
lien  as  against  the  trustee  in  bankruptcy.**^  But  a  mining  lease  re- 
serving a  lien  for  royalties  is  not  a  conveyance  to  secure  a  debt,  such 
as  must  be  recorded  in  Alabama,  but  is  valid  and  enforceable,  on  the 
bankruptcy  of  the  lessee,  for  past-due  royalties.*^*  So,  also,  the  trustee 
in  bankruptcy,  as  the  representative  of  creditors,  may  resist  adverse 
claims  to  property  or  liens  thereon  on  the  ground  of  failure  of  compli- 
ance with  a  state  statute  providing  that  every  sale  of  goods  in  the  pos- 
session of  the  vendor,  not  accompanied  by  immediate  delivery  and 
change  of  possession,  shall  be  presumed  fraudulent  as  to  creditors,***  or 
one  regulating  sales  in  bulk,***  or  a  state  law  or  course  of  judicial  de- 
cisions invalidating  an  assignment  of  a  chose  in  action  unless  there  is 
delivery  of  the  property  or  the  evidence  of  it  and  notice  given  to  the 
person  against  whom  it  is  available.**'  In  South  Carolina,  an  assign- 
ment of  a  bond  for  title,  and  the  recording  of  such  an  instrument,  with- 
out its  being  proved  in  the  manner  required  by  law,  by  one  who  subse- 
quently became  bankrupt,  is  a  nullity.***  And  under  the  law  of  Missis- 
sippi, requiring  transfers  between  husband  and  wife  to  be  in  writing  and 
recorded,  in  order  to  be  good  as  against  third  persons,  the  trustee  in 
bankruptcy  of  a  married  woman  may  recover  a  stock  of  goods  verbally 
transferred.***    So  also,  a  trustee  in  bankruptcy  may  defeat  an  adverse 


112  Walter  A.  Wood  Mowing  &  Reap- 
ing Machine  Co.  v.  CroU,  231  Fed.  679, 
145  C.  O.  A.  565,  36  Am.  Bankr.  Rep.  610: 
In  re  Stoughton  Wagon  Co.,  231  Fed.  676. 
145  C.  C.  A.  562,  36  Am.  Bankr.  Rep.  592  ; 
In  re  American  Steel  Supply  Syndicate 
(D.  C.)  256  Fed.  876,  43  Ami.  Bankr,  Rep. 
271. 

11 « Townsend  v.  Ashepoo  Fertilizer 
Co.,  212  Fed.  97,  128  C.  C.  A.  613.  31  Am. 
Bankr.  Rep.  682. 

11*  In  re  Gallagher  Coal  Co.  (D.  C.) 
205  Fed.  183,  29  Am.  Bankr.  Rep.  766. 

116  SklUen  v.  Endelman,  39  Misc.  Rep. 
261,  79  N.  Y.  Supp.  413 ;  In  re  Waite- 
Robbins  Motor  Co.  (D.  C.)  192  Fed.  47, 
27  Am.  Bankr.  Rep.  541 ;  In  re  Colonial 
Mill  &  Lumber  Co.  (D.  C.)  215  Fed.  640. 
See  Winiamson  v.  Richardson,  205  Fed. 
Blk.Bkb.(3d  Ed.)— 61 


245,  123  C.  C.  A.  427,  30  Am.  Bankr.  Rep. 
559.  As  to  the  law  of  Pennsylvania  ap- 
plicable to  such  sales,  see  In  re  Komara, 
251  Fed.  47,  163  C.  O.  A.  297,  42  Am. 
Bankr.  Rep.  236. 

no  In  re  Schoenfield  (D.  C.)  190  Fed. 
53,  27  Am.  Bankr.  Rep.  64.  And  see,  su- 
pra, §  452. 

117  In  re  Hawley  Down  Draft  E\imace 
Co.  (D.  C.)  230  Fed.  471,  36  Am.  Bankr. 
Rep.  584.  See  In  re  Rosenthal  (D.  C.) 
2.38  Fed.  597,  39  Am.  Bankr.  Rep.  30; 
Ward  V.  American  Agricultural  Chemi- 
cal Co.,  232  Fed.  119,  146  C.  C.  A.  311. 
86  Am.  Bankr.  Rep.  321. 

118  In  re  Rosenthal  (D.  C.)  238  Fed. 
597,  39  Am.  Bankr.  Rep.  30. 

ii»  McCabe  v.  Guido,  116  Miss.  858,  77 
South.  801. 
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claim  to  property  by  relying  upon  a  state  statute  prohibiting  any  cor- 
poration, while  incurring  debts  and  liabilities,  from  giving  to  a  stock- 
holder and  director  for  the  benefit  of  another  stockholder  or  director 
any  part  of  its  capital."®  And  a  transfer  or  mortgage  of  property,  which 
is  invalid  under  the  law  of  the  state  because  made  to  one  having  knowl- 
edge or  reasonable  cause  to  suspect  that  it  was  made  with  the  intention 
of  hindering  or  defrauding  creditors,  will  be  voidable  by  the  trustee  in 
bankruptcy."*  But  the  case  must  be  brought  within  the  very  terms  of 
the  statute.  Thus,  where  it  provides  that  certain  transfers  of  property 
shall  be  declared  void  "at  the  suit  of  any  creditor,"  it  cannot  be  invoked 
in  a  case  where  bankruptcy  proceedings  were  instituted  before  any  such 
suit  was  commenced.***  And  though  the  rights  of  a  trustee  in  bank- 
ruptcy and  those  of  an  assignee  in  insolvency  under  the  state  statute  are 
defined  in  similar  terms,  yet  it  does  not  follow  that  a  state  statute  mak- 
ing a  certain  transfer  void  as  against  an  assignee  eo  nomine  will  also 
make  it  void  as  against  a  trustee  in  bankruptcy."*  If  the  state  statute 
requires  the  recording  of  conveyances,  chattel  mortgages,  conditional 
sales,  etc.,  in  order  to  make  them  valid  as  against  subsequent  purchasers 
and  incumbrancers  in  good  faith  without  notice,  but  not  as  against  gen- 
eral creditors,  a  transfer  which  is  good  between  the  parties  though  not 
recorded  is  not  avoidable  by  the  trustee  in  bankruptcy,  since  he  does  not 
come  within  either  of  those  descriptions."*  But  if  the  statute  makes  an 
unrecorded  transfer  or  contract  voidable  at  the  instance  of  "creditors," 
then  it  may  be  avoided  by  the  trustee  in  bankruptcy,  not  only  because 
he  represents  the  creditors,  but  because,  since  the  1910  amendment  to 
the  Bankruptcy  Act,  he  has  the  status  of  a  creditor  armed  with  a  lien.*** 


120  Hazard  v.  Wight,  201  N.  Y.  399, 
94  N.  E.  855. 

121  In  re  Walden  Bros.  Clothing  Co. 
(D.  O.)  199  Fed.  315,  29  Am.  Bankr.  Rep. 
80. 

122  In  re  Chadwick  (D.  C.)  140  Fed. 
674,  15  Am.  Bankr.  Rep.  528.  And  see 
Mayhew  v.  Todisman,  246  Mo.  288,  151 
S.  W.  436. 

128  In  re  Loveland,  155  Fed.  838,  84 
C.  C.  A.  72,  It-  Am.  Bankr.  Rep.  18. 

124  Carey  v.  Donohue,  240  U.  S.  430,  36 
Sup.  Ct.  386,  60  L.  Ed.  726,  L.  R.  A. 
1917A,  295,  36  Am.  Bankr.  Rep.  704; 
Martin  v.  Commercial  Nat.  Bank,  228 
Fed.  651,  143  C.  C.  A.  173,  36  Am. 
Bankr.  Rep.  25 ;  In  re  I.  S.  Remson  Mfg. 
Co.,  232  Fed.  594,  146  C.  C.  A.  552,  36 
Am.  Bankr.  Rep.  799;  In  re  Virgin  (D. 
C.)  224  Fed.  128,  35  Am.  Bankr.  Rep.  494 ; 
Robertson  v.  Schlotzhauer,  243  Fed.  324, 
150  C.  C.  A.  104,  40  Am.  Bankr.  Rep.  237; 


In  re  DagweU  (D.  0.)  263  Fed.  406, 45  Am. 
Bankr.  Rep.  358;  Johnson  v.  Barrett  (D. 
C.)  237  Fed.  112,  38  Am.  Bankr.  Rep. 
464 ;  In  re  Bolstad  (D.  C.)  224  Fed.  283. 
35  Am.  Bankr.  Rep.  355;  Toof  v.  City 
rjTat.  Bank,  206  Fed.  250, 124  C.  C.  A.  118, 
30  Am.  Bankr.  Rep.  79 ;  In  re  Mosher  (D. 
C.)  224  Fed.  739,  35  Am.  Bankr.  Rep. 
284. 

125  National  Bank  of  Bakersfield  v. 
Moore,  247  Fed.  913,  160  C.  C.  A.  103,  41 
Am.  Bankr.  Rep.  409;  Hawkins  v.  Dan- 
nenberg  Co.  (D.  C.)  234  Fed.  752,  37  Am. 
Bankr.  Rep.  262 ;  In  re  Marriner  (D.  C.) 
220  Fed.  542,  34  Am.  Bankr.  Rep.  444; 
In  re  Pittsburgh-Big  Muddy  Coal  Co., 
215  Fed.  703,  132  C.  C.  A.  81.  See  In  re 
Wall  (D.  C.)  207  Fed.  994,  29  Am.  Bankr. 
Rep.  901 ;  In  f«e  White's  Express  Co.,  215 
Fed.  894,  132  0.  0.  A.  234,  33  Am.  Bankr. 
Rep.  74. 
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If  it  is  voidable  only  at  the  instance  of  a  creditor  who  has  taken  some 
positive  step,  such  as  attaching  the  property  or  otherwise  fixing  a  lien 
upon  it,  then  it  may  be  avoided  by  the  trustee  only  in  case  a  superior 
position  has  been  gained  by  some  creditor  whom  he  represents  or  whose 
place  he  is  entitled  to  take,  before  the  recording.?**  Thus,  if  the  law  of 
the  state  is  such  that  a  chattel  mortgage  is  voidable  only  in  favor  of  a 
creditor  who  fixes  a  lien  on  the  property  before  the  instrument  is  re- 
corded, and  if  it  is  in  fact  recorded  before  the  bankruptcy  proceedings 
and  before  any  creditor  has  acquired  superior  rights,  though  within  the 
four  months'  period,  it  is  valid  as  against  the  trustee,  because  the  latter 
acquires  his  lien  or  status  as  a  lien  creditor  only  upon  and  by  the  bank- 
ruptcy proceedings.*^  It  is  true,  however,  that  a  mortgage  given  by  a 
bankrupt,  though  for  a  valid  consideration  and  valid  as  between  the  par- 
ties, if  withheld  from  record  in  pursuance  of  an  agreement  between 
them,  so  as  not  to  impair  the  mortgagor's  credit,  may  be  set  aside  at  the 
suit  of  his  trustee  as  a  fraudulent  transaction.*^  But  the  mere  failure 
to  record  the  instrument  is  not  sufficient  evidence  of  an  agreement  be- 
tween the  bankrupt  and  the  mortgagee  to  withhold  it  from  record  for 
improper  purposes.***  Finally,  it  should  be  remembered  that  although 
an  instrument  may  escape  the  charge  of  being  a  fraudulent  transfer, 
the  circumstances  may  still  be  such  as  to  render  it  voidable  as  a  pref- 
erence.*** 

§  455.  Transfers  Fraudulent  as  to  Partnership  or  Individual  Credi- 
tors.— ^The  trustee  of  a  bankrupt  partnership  can  sue  to  set  aside  fraud- 
ulent transfers  of  its  property  or  assets  on  the  same  grounds  and  under 
the  same  conditions  as  in  the  case  of  an  individual  bankruptcy.^**  But 
since  the  bankruptcy  of  a  firm  does  not  necessarily  involve  that  of  its 
members,  the  distinction  must  be  carefully  drawn  between  transfers  or 
conveyances  by  the  firm  and  such  as  are  made  by  the  partners  individ- 
ually. Thus,  the  validity  of  a  mortgage  given  by  the  partnership  as  such 
is  not  affected  by  bankruptcy  proceedings  within  four  months  there- 
after against  one  of  the  partners  alone.***    It  is  a  fundamental  rule  of 


i2«  Bradley  v.  Robie  (C.  O.  A.)  266  Fed. 
884,  46  Am.  Bankr.  Rep.  93;  In  re  Brown 
<D.  C.)  228  Fed.  533,  35  Am.  Bankr.  Rep. 
826;  In  re  Bradley  (D.  C.)  263  Fed.  446, 
45  Am.  Bankr.  Rep.  30;  American  Laun- 
dry Machinery  Co.  v.  Everybody's  Laun- 
dry, 185  Iowa.  760,  171  N.  W.  161. 

127  Martin  v.  CJommercial  Nat  Bank, 
245  U.  S.  513,  38  Sup.  Ot.  176,  62  L.  Ed. 
441,  40  Am.  Bankr.  Rep.  765. 

i2«  National  Bank  of  Athens  v.  Shack- 
elford, 208  Fed.  677,  125  C.  0.  A.  575,  31 
Am.  Bankr.  Rep.  464. 


129  In  re  Anderson  (D.  C.)  252  Fed. 
272,  41  Am.  Bankr.  Rep.  731. 

180  Bunch  V.  Maloney,  233  Fed.  967, 
147  C.  C.  A.  641,  37  Am.  Bankr.  Rep.  369. 

181  Barker  v.  E^anklin,  37  Misc.  Rep. 
292,  75  N.  Y,  Supp.  305;  Shainwald  v. 
Lewis  (D.  C.)  6  Sawy.  556,  6  Fed.  753; 
Hull  V.  Hudson,  9  Del.  Ch.  205,  80  Atl. 
674. 

132  McNair  v.  Mclntyre,  113  Fed.  113, 
51  C.  C.  A.  89,  7  Am.  Bankr.  Rep.  638. 
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equity  as  well  as  of  bankruptcy  that  partnership  assets  arc  for  partner* 
ship  creditors  and  individual  assets  for  individual  creditors,^**  and  any 
attempt  to  appropriate  assets  of  the  one  class  to  the  satisfaction  of  credi- 
tors of  the  other  class  is  fraudulent  in  law.  Hence  where  an  insolvent 
partnership,  within  four  months  prior  to  its  bankruptcy,  incumbers  its 
property  to  secure  the  individual  debt  of  one  partner,  or  pays  such  debt 
with  firm  assets,  the  transfer  is  voidable  by  the  trustee,^**  unless  in  the 
case  where  all  who  were  creditors  of  the  firm  at  the  time  consented  to 
the  transaction  or  were  paid  off  before  the  bankruptcy.^**  Again,  the 
dissolution  of  a  partnership  while  insolvent,  and  the  division  of  the  firm 
property  among  the  partners,  to  be  held  as  their  individual  property, 
thus  giving  individual  creditors  a  more  advantageous  position  than  firm 
creditors,  the  latter  being  justly  and  equitably  entitled  to  priority  of 
payment  from  such  property,  is  contrary  to  the  whole  theory  of  the 
bankruptcy  law;  and  where  such  dissolution  takes  place  within  four 
months  before  the  firm  is  adjudged  bankrupt,  it  will  be  treated  as  a  void 
transfer,  and  the  property  in  the  hands  of  both  partners  will  be  treated 
as  firm  property,  without  regard  to  any  actual  fraudulent  intention  on 
their  part.***  More  especially,  a  pretended  dissolution  of  a  partnership, 
with  a  fraudulent  intention  to  place  the  continuing  partner  in  such  a 
position  that  he  could  claim  individual  exemptions  in  bankruptcy  out 
of  the  firm's  assets  is  ineffectual  as  against  partnership  creditors.**' 
Different  problems  arise  where  one  of  the  partners  of  an  insolvent  firm 
sells  and  transfers  his  entire  interest  in  the  firm  and  its  business  to  his 
co-partner,  the  latter  agreeing  to  assume  the  firm  debts.  Such  a  trans- 
fer is  not  necessarily  fraudulent  and  voidable  under  the  bankruptcy 
law,***  but  it  is  so  if  made  in  contemplation  of  the  bankruptcy  of  the 
continuing  partner  and  with  no  bona  fide  expectation  of  continuing  the 
business,***  or  if  the  sale  was  fictitious,  the  money  paid  being  covertly 
returned  to  the  buyer  and  afterwards  used  in  the  firm's  business.***  And 
a  chattel  mortgage  taken*  by  the  retiring  partner  and  covering  all  the 
goods  in  stock  and  to  be  acquired,  and  which  is  by  agreement  kept  from 
the  record,  is  fraudulent  and  void  as  to  subsequent  creditors.***    So  also. 


i««  Supra,  f  123. 

184  In  re  W.  J.  Floyd  &  Co.,  156  Fed. 
206,  19  Am.  Bankr.  Rep.  438.  But  see 
Crawford  v.  Sternberg,  220  Fed.  73,  135 
C.  C.  A.  641.  33  Am.  Bankr.  Rep.  677. 

185  Merchants'  Bank  v.  Thomas,  121 
Fed.  306,  57  O.  C.  A.  374,  10  Am.  Bankr. 
Rep.  209 ;  Thompson  v.  First  Nat.  Bank, 
84  Miss.  54,  36  South.  65. 

i8«In  re  Head,  114  Fed.  4R9,  7  Am. 
Bankr.  Rep.  556;  In  re  Torens,  175  Fed. 
495,  23  Am.  Bankr.  Rep.  680.    See  Hodg- 


skln  V.  Helm,  33  Misc.  Rep.  548,  67  N.  Y. 
Supp.  876. 

137  In  re  Abrams,  193  Fed.  271,  34  Am. 
Bankr.  Rep.  552. 

138  In  re  Rudnlck,  102  Fed.  750,  4  Am. 
Bankr.  Rep.  531. 

i3»  In  re  Byrne,  1  N.  B.  R.  464,  Fed. 
Cas.  No.  2,270. 

140  BurrlU  v.  La  wry,  2  Hask.  228,  18 
N.  B.  R.  367,  Fed.  Cas.  No.  2.199. 

141  In  re  Stephens,  3  Biss.  187,  6  N.  B. 
R.  533,  Fed.  Cas.  No.  13,365. 
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where  a  firm  which  became  bankrupt  paid  a  substantial  sum  of  money 
to  one  of  the  partners  in  return  for  his  investment  in  the  business,  after 
he  saw  that  it  was  not  going  to  be  profitable,  and  when  the  partners 
knew  that  the  financial  condition  of  the  firm  was  precarious,  it  was  held 
that  this  constituted  a  withdrawal  of  the  partner's  interest  before  the 
firm's  debts  were  paid,  and  he  was  therefore  bound  to  repay  the  amount 
to  the  firm's  trustee  in  bankruptcy.^** 

§  456.  Property  or  Rights  Transferred. — Under  the  provisions  of  the 
Bankruptcy  Act  relating  to  fraudulent  transfers  of  "property,"  that  term 
is  taken  in  a  very  wide  sense.  It  may  include  money,  if  a  payment  is 
made  with  a  purpose  to  benefit  one  creditor  at  the  expense  of  others  or 
to  defeat  the  operation  of  the  bankruptcy  law."*  It  may  include  a  grow' 
ing  crop  on  land  owned  or  rented  by  the  debtor,^**  or  a  piece  of  jewelry 
given  to  a  friend.^**  It  may  include  the  furniture  and  other  belongings 
of  the  debtor's  own  house,  when  given  to  his  wife  without  consideration 
and  while  he  is  insolvent.***  It  may  also  include  a  lease  or  leasehold  in- 
terest, if  it  has  value,"'  or  a  claim  for  money  or  other  chose  in  action,*** 
or  the  salary  of  a  city  official,  when  assigned  by  him  in  fraud  of  his 
creditors,***  or  a  policy  of  life  insurance  having  a  cash  surrender  value,*** 
or  a  paid-up  endowment  life  policy  taken  out  by  the  bankrupt,  the  in- 
sured, and  transferred  to  his  wife.***  But  since  creditors  can  be  defraud- 
ed only  by  the  transfer  of  something  to  which  they  might  have  had  re- 
course for  the  satisfaction  of  their  claims,  the  statute  does  not  apply  to  a 
transfer  of  real  property  in  which  the  bankrupt  had  no  beneficial  inter- 
est though  he  held  the  legal  title,  such  title  being  held  merely  in  trust 
for  his  wife.***  And  the  trustee  in  bankruptcy  cannot  maintain  an  action 
to  recover  property  which  never  stood  in  the  bankrupt's  name,  although 
he  paid  the  price  of  it,  when  it  was  transferred  directly  from  the  seller 
to  a  third  person,  notwithstanding  this  course  was  taken  in  pursuance 
of  a  purpose,  on  the  part  of  the  bankrupt  and  the  person  taking  the  title, 
to  hinder  and  defraud  creditors,  since  the  property  cannot  be  said  to  have 


142  In  re  Rosenthal  (D.  C.)  200  Fed. 
190,  29  Am.  Bankr.  Rep.  515. 

1*3  Smith  V.  Powers  (D.  C.)  255  Fed. 
682,  43  Am.  Bankr.  Rep.  303 ;  Wartell  v. 
Moore  (C.  C.  A.)  261  Fed.  762,  44  Am. 
Bankr.  Rep.  624. 

i<4  Crawford  v.  Broussard,  260*  Fed. 
122,  171  C.  C.  A.  158,  43  Am.  Bankr.  Rep. 
603,  44  Am.  Bankr.  Rep.  187. 

145  Pollock  V.  Simon  (D.  C.)  205  Fed. 
1005,  30  Am.  Bankr.  Rop.  390. 

i4«  In  re  Pierce,  7  Biss.  426.  15  N.  B. 
R.  449,  Fed.  Cas.  No.  11,139. 


147  Jones  V.  Slauson,  33  Fed.  632; 
Lyon  V.  Moore,  259  lU.  23,  102  N.  E.  179. 

148  O'SulUvan's  Trustee  v.  Douglass, 
98  S.  W.  990,  30  Ky.  Law  Rep.  366,  See 
Wnilamson  v.  Colcord,  1  Ilask.  620,  13 
N.  B.  R.  319,  Fed.  Cas.  No.  17,752. 

149  O' Sullivan's  Trustee  v.  Douglass, 
98  S.  W.  990,  30  Ky.  Law  Rep.  366. 

15  0  Kirkpa trick  v.  Johnson,  197  Fed. 
235,, 28  Am.  Bankr.  Rep.  291. 

101  Bailey  v.  Wood,  202  Mass.  549,  89 
N.  E.  147,  25  L.  R.  A.  (N.  S.)  722. 

162  Phillips  V.  Kleinman.  232  Pa.  St. 
571,  81  Atl.  648. 
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been  transferred  by  the  bankrupt.^*'  So  also  with  respect  to  exempt 
property.  Since  this  could  not  in  any  event  be  reached  by  creditors, 
they  are  not  defrauded  by  its  transfer.  And  any  mortgage  or  conveyance 
of  a  homestead  or  other  exempt  property  which  would  be  good  against 
the  debtor  under  the  state  law  will  also  be  good  against  his  trustee  in 
bankruptcy.^**  And  in  some  of  the  federal  courts  (following  the  local 
law  and  decisions)  it  is  held  that  the  use  of  money  or  of  the  proceeds  of 
non-exempt  property  by  an  insolvent  debtor  to  purchase  a  homestead, 
or  to  discharge  a  lien  thereon,  is  not  fraudulent  and  does  not  invalidate 
his  claim  to  the  homestead  exemption,  or  give  his  trustee  in  bankruptcy 
the  right  to  subject  the  homestead  to  a  lien  for  the  amount  so  diverted 
from  his  creditors.^** 

§  457.  Time  of  Conveyance  or  Transfer. — ^The  sixty-seventh  section 
of  the  bankruptcy  act  gives  to  a  trustee  in  bankruptcy  the  right  to  avoid 
any  conveyance,  transfer,  assignment,  or  incumbrance  of  the  bankrupt's 
property  which  would  be  fraudulent  and  voidable  as  to  his  creditors  un- 
der the  principles  of  the  common  law,  or  which  would  be  held  null  and 
void  as  to  such  creditors  under  the  laws  of  the  state  where  the  property  is 
situated,  but  expressly  limits  this  right  to  transactions  occurring  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy.  Therefore 
if  no  petition  in  bankruptcy  is  filed  by  or  against  the  debtor  until  more 
than  four  months  have  elapsed  after  a  sale  or  other  transfer  of  property 
by  him,  or  the  giving  of  a  mortgage  thereon,  or  a  gift  or  a  preferential 
payment  or  an  assignment  for  creditors,  the  transaction  will  remain  valid 
so  far  as  the  bankruptcy  law  is  concerned,  and  cannot  be  impeached  by 
a  trustee  in  bankruptcy  subsequently  appointed."*  But  the  transfer 
must  have  been  made,  or  the  Hen  given,  more  than  four  months  before 
the  bankruptcy.  If  made  or  given  within  that  period,  it  will  not  be  saved 
by  the  fact  that  it  merely  carried  into  effect  an  agreement  entered  into 


168  London  v.  Epstein,  138  App.  Dlv. 
513,  123  N.  Y.  Supp.  399. 

i»*  In  re  National  Grocer  Co.,  181  Fed. 
33,  24  Am.  Bankr.  Rep.  360;  Cowan  v. 
Burchfield,  180  Fed.  614,  25  Am.  Bankr. 
Rep.  293 ;  Hackney  v.  First  Nat.  Bank, 
68  Neb.  588,  94  N.  W.  805,  98  N.  W.  412. 
See  Bohannon  v.  Clark,  78  S.  W.  479,  25 
Ky.  Law  Rep.  1710. 

iB»  In  re  Wilson,  123  Fed.  20,  59  C.  C. 
A.  100,  10  Am.  Bankr.  Rep.  522 ;  Gray  v. 
Brunold,  140  Cal.  615,  74  Pac.  303.  Con- 
tra, In  re  Boston,  98  Fed.  587,  3  Am. 
Bankr.  Rep.  388. 

166  Sturdlvant  Bank  v.  Schade  (C.  O. 
A.)  195  Fed.  188,  27  Am.  Bankr.  Rep. 
673 ;  In  re  Shinn,  185  Fed.  990,  25  Am. 
Bankr.  Rep.  833 ;  Little  v.  HoUey-Brooks 


Hardware  Co.,  133  Fed.  874,  67  O.  C.  A. 
46, 13  Am.  Bankr.  Rep.  422 ;  In  re  Kindt, 
101  Fed.  107,  4  Am.  Bankr.  Rep.  148; 
Joseph  V.  Raff,  176  N.  Y.  611,  68  N.  E. 
1118;  Murphy  v.  W.  T.  Murphy  &  Co., 
126  Iowa,  57,  101  N.  W.  486;  Mclntire  v. 
Jennings,  38  Wash.  119,  80  Pac.  278; 
Eason  v.  Garrison,  36  Tex.  Civ.  App.  574, 
82  S.  W.  800;  Watson  v.  Taylor,  21  Wall. 
378,  22  L.  Ed.  576 ;  In  re  Braus,  248  Fed. 
55,  160  C.  C.  A.  195,  40  Am.  Bankr.  Rep. 
668 ;  Johnson  v.  Wilson  (D.  C.)  217  Fed. 
99,  33  Am.  Bankr.  Rep.  518;  First  Nat. 
Bank  v.  Exchange  Nat.  Bank,  179  App. 
Div.  22,  153  N.  Y.  Supp.  818,  164  N.  Y. 
Supp.  1092.  See  In  re  Taylor.  95  Fed. 
050;  Merrill  v.  Hussey,  101  Me.  439,  64 
Atl.  819. 
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at  an  earlier  date.**'  Again,  it  is  the  date  when  the  transfer  or  incum- 
brance is  executed,  not  the  date  when  it  is  recorded,  which  fixes  the  ques- 
tion of  its  validity  in  bankruptcy.***  This  may  seem  inequitable  as  to 
creditors,  who  may  have  no  means  of  discovering  an  unrecorded  mort- 
gage or  the  like.  But  it  is  a  necessary  deduction  from  the  language  of 
the  statute,  which  takes  the  time  of  recording  an  instrument  as  the  start- 
ing point  for  the  period  of  limitations  in  two  particular  cases,  namely, 
with  reference  to  the  time  when  a  petition  must  be  filed  after  the  com- 
mission of  an  act  of  bankruptcy  and  with  reference  to  the  recovery  of 
preferences,  but  makes  no  mention  whatever  of  such  an  exception  to  the 
period  of  limitation  prescribed  by  the  section  relating  to  fraudulent  con- 
veyances. Under  former  bankruptcy  laws,  it  was  held  that  the  trustee 
might  recover  property  conveyed  away  by  the  bankrupt  with  intent  to 
defraud  his  creditors,  though  the  conveyance  was  made  before  the  pas- 
sage of  the  bankruptcy  act.***  But  in  .view  of  the  fact  that  the  present 
statute  speaks  of  conveyances,  etc.,  made  "subsequent  to  the  passage  of 
this  act,"  the  contrary  rule  must  now  be  applied.***  Although  the  stat- 
ute makes  no  specific  provision  covering  the  case  of  a  sale  or  transfer  of 
property  by  the  bankrupt  after  the  filing  of  the  petition  against  him,  yet 
such  an  attempt  to  control  the  disposition  of  his  assets  is  of  course  a 
fraud  upon  the  law  itself,  and  is  clearly  voidable  by  the  trustee  in  bank- 
ruptcy, at  least  when  made  to  a  party  chargeable  with  knowledge  of  the 
facts.*** 

But  another  part  of  the  bankruptcy  act  provides  that  "the  trustee 
may  avoid  any  transfer  by  the  bankrupt  of  his  property  which  any  cred- 
itor of  such  bankrupt  might  have  avoided,  and  may  recover  the  property 
so  transferred,  or  its  value^  from  the  person  to  whom  it  was  transferred, 


"TVltzthum  V.  Large,  162  Fed.  685, 
20  Am.  Bankr.  Rep.  666.  But  compare 
Goodnough  Mercantile  &  Stock  Co.  v. 
GaUoway,  171  Fed.  940,  22  Am.  Bankr. 
Rep.  803.  And  see  Belding-Hall  Mfg.  Co. 
V.  Mercer  &  Ferdon  Lumber  Co.  (C.  C. 
A.)  175  Fed.  335,  23  Am.  Bankr.  Rep.  595, 
bolding  that  property  delivered  by  a 
bankrupt  in  good  faith  within  four 
months  prior  to  the  bankruptcy  on  a 
previous  contract  of  sale  does  not  vest 
in  the  trustee,  even  though  the  transfer 
may  be  voidable  as  a  preference. 

i»  8  Bonner  v.  First  Nat.  Bank,  248 
Fed.  692,  160  C.  C.  A.  692,  41  Am.  Bankr. 
Rep.  60 ;  Davis  v.  Hanover  Savings  Fund 
Society,  210  Fed.  768,  127  C.  O.  A.  318, 
31  Am.  Bankr.  Rep.  368;  Getman  v. 
Mppert,  171  App.  Div.  536,  157  N.  Y. 
Supp.  867;  Underleak  v.  Scott,  117  Minn. 
136.  184  N.  W.  731;  Dean  v.  Plane,  90 
111.  App.  428,  affirmed,  195  111.  495,  63  N. 


B.  274.  Contra,  Cartwright  v.  West,  185 
Ala.  41,  64  South.  293;  Sieg  v.  Greene, 
225  Fed.  955,  141  C.  C.  A.  79,  Ann.  Cafl. 
3917C,  1006,  35  Am.  Bankr.  Rep.  150;  In 
re  Tysor-Cheatham  Mercantile  Co.  (D. 
C.)  178  Fed.  733,  24  Am.  Bankr.  Rep.  434; 
Arnold  v.  Eastings  Trustee,  116  Ky.  686, 
76  S.  W.  855,  25  Ky.  Law  Rep.  895. 

i59Bradshaw  v.  Klein,  2  Blss.  20,  1 
N.  B.  R.  542,  Fed.  Cas.  No.  1,790;  Carr 
v.  Hilton,  1  Curt,  230,  Fed.  Gas.  No. 
2,436;  In  re  Hollenshade,  2  Bond,  210, 
2  N.  B.  R.  651,  Fed.  Cas.  No.  6,610 ;  In  re 
Rosenfield,  1  N.  B.  R.  575,  Fed.  Cas.  No. 
12,058 ;  Storm  v.  Waddell,  2  Sandf.  Ch. 
(N.  Y.)  494. 

180  In  re  Brown,  91  Fed.  358 ;  Gardner 
V.  Haines,  19  S.  D.  514,  104  N.  W.  244. 
Compare  Shelley  v.  Nolen,  39  Tex.  Civ. 
App.  307,  88  S.  W.  524. 

101  In  re  Densou,  195  Fed.  854,  28  Am. 
Bankr.  Rep.  158. 
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unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  adju- 
dication." *•*  It  is  very  difficult  to  reconcile  this  broad  and  sweeping 
declaration  with  the  more  precise  details  concerning  fraudulent  convey- 
ances given  in  the  sixty-seventh  section  of  the  act.  As  stated  in  an  earli- 
er part  of  this  chapter/**  a  reasonable  construction  of  the  act  as  a  whole 
would  lead  to  the  conclusion  that  this  declaration  was  not  meant  to  add 
anything  to  the  description  of  conveyances  and  incumbrances  which 
should  be  voidable  in  bankruptcy,  but  should  be  taken  merely  as  an  ex- 
plicit affirmation  of  the  trustee's  right  of  action  in  such  cases.  But  it 
omits  any  mention  of  a  limitation  of  time  within  which  the  transfer  of 
property  must  have  been  made,  and  the  courts  have  unanimously  decided 
that,  if  a  trustee  in  bankruptcy  bases  his  suit  distinctly  on  this  provision 
of  the  statute, — that  is,  on  his  statutory  right  to  avoid  any  transfer  of 
property  which  any  creditor  of  the  bankrupt  might  have  avoided, — then 
it  is  immaterial  whether  the  transfer  or  conveyance  which  he  attacks 
was  made  more  or  less  than  four  months  before  the  filing  of  the  petition 
in  bankruptcy.*®*  But  the  opinion  has  been  advanced  that,  in  this  case, 
a  recovery  by  the  trustee  will  inure  to  the  benefit  of  only  those  creditors 
whose  claims  antedated  the  conveyance  or  transfer  set  aside.*'* 

§  458.  Insolvency  of  Debtor. — ^As  before  stated,  subdivision  'V  of 
the  sixty-seventh  section  of  the  bankruptcy  act  is  divisible  into  two 
parts,  the  former  relating  to  conveyances  or  incumbrances  of  property 
fraudulent  as  against  creditors  under  the  principles  of  the  common  law, 
and  the  latter  to  transfers  of  property  held  null  and  void  as  against  cred- 
itors by  the  law  of  the  state.  The  latter  provision  requires  that  the 
transfer  shall  have  been  made  by  the  bankrupt  "while  insolvent ; "  the 
former  contains  no  such  restriction.  Yet  an  intent  to  "hinder,  delay,  or 
defraud"  creditors  in  the  act  of  conveying  or  incumbering  property  is 
seldom  if  ever  compatible  with  a  condition  of  solvency.     Hence  the  re- 


i«2  Bankruptcy  Act  1898,  §  70e. 

i«8  Supra,  §  445. 

164  Stellwagen  v.  Clum,  245  U.  S.  605, 
38  Sup.  Ct.  215,  62  U  Ed.  507,  41  Am. 
Bankr.  Rep.  1;  Cooper  Grocery  Co.  v. 
Penland.  247  Fed.  4S0,  159  C.  C.  A.  534, 

40  Am.  Bankr.  Rep.  589 ;   Scales  v.  Holje, 

41  Cal.  App.  733,  183  Pae.  308 ;  Riggs  v. 
Price,  277  Mo.  333,  210  S.  W.  420; 
Thomas  v.  Fletcher,  153  Fed.  226,  18  Am. 
Bankr.  Rep.  623;  In  re  Toothaker  Bros., 
128  Fed.  187,  12  Am.  Bankr.  Rep.  99; 
In  re  Schenck,  116  Fed.  554,  8  Am.  Bankr. 
Rep.  727;  Cartwright  v.  West,  155  Ala. 
010,  47  South.  93;  Commercial  State 
Bank  &  Trust  Co.  v.  Bates,  96  Miss.  386, 
51  South.  599 ;   Joseph  v.  Raff,  176  N.  Y. 


611,  68  N.  B.  1118 ;  Treseder  v.  Burgor, 
130  Wis.  201  109  N.  W.  957;  Friedman 
V.  Verschofsky,  105  111.  App.  414;  Sharp 
V.  Fitzhugh,  75  Ark.  562,  88  S.  W.  929; 
Boyd  V.  Arnold,  103  Ark.  105,  146  S.  W. 
118;  Underleak  v.  Scott,  117  Minn.  136, 
134  N.  W.  731 ;  Cookingham  v.  Ferguson, 
8  Blatchf.  488,  4  N.  B.  R.  635,  Fed.  Cas. 
No.  3,182 ;  Cady  v.  Whaling,  7  Biss.  430, 
Fed.  Cas.  No.  2,285;  In  re  Herplch,  7 
Biss.  387,  15  N.  B.  R.  426,  Fed.  Cas.  No. 
6,418;  Knowlton  v.  Moseley,  105  Mass. 
136.  Compare  Smith  v.  Seibel  (D.  C.) 
258  Fed.  454,  44  Am.  Banlcr.  Rep.  499. 

165 American  Trust  &  Savings  Bank  v. 
Duncan,  254  Fed.  780,  166  C.  O.  A.  226, 
43  Am.  Bankr.  Rep.  7. 
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quirement  of  insolvency,  expressly  stated  in  the  latter  part  of  the  sub- 
division, may  fairly  be  read  into  the  former  part  by  implication.  And  it 
follows  as  a  general  rule  that  a  conveyance  or  incumbrance  of  property 
made  at  a  time  when  the  debtor  was  solvent  is  not  voidable  at  the  suit  of 
his  trustee,  although  bankruptcy  follows  within  four  months.^^  And  if 
the  trustee,  in  such  an  action,  does  not  allege  insolvency  at  the  date  of 
the  transfer  or  offer  evidence  tending  to  show  that  fact,  the  court  will 
presume  that  the  bankrupt  was  solvent  at  that  time.*"  But  the  opinion 
has  sometimes  been  advanced  that  a  transfer  of  property  is  voidable  by 
the  trustee  if  the  remaining  assets  of  the  debtor  would  be  insufficient  to 
pay  his  debts,  or  in  other  words  that,  although  he  may  have  been  sol- 
vent before  making  the  particular  transfer  of  property  which  is  in  ques- 
tion, yet  if  that  transfer  left  him  insolvent,  the  statute  is  satisfied.***  And 
this  doctrine  derives  some  support  from  the  declaration  of  the  bank- 
ruptcy act  that  a  person  shall  be  deemed  insolvent  when  his  property, 
exclusive  of  that  conveyed  in  fraud  of  creditors,  is  insufficient  in  amount, 
at  a  fair  valuation,  to  pay  his  debts.*®'  But  it  is  thought  that  this  gen- 
eral definition  cannot  prevail  over  the  explicit  provision  of  the  statute 
that  a  fraudulent  conveyance  shall  be  void  if  made  by  the  bankrupt 
"while  insolvent."  This  obviously  means  that  he  must  be  insolvent  be- 
fore and  at  the  moment  of  making  the  transfer.  If  he  is  solvent  then, 
it  can  scarcely  be  said  that  the  transfer  was  made  "while"  insolvent, 
merely  because  its  effect  is  to  leave  him  with  insufficient  assets.  And 
this  latter  view  is  supported  by  cases  of  respectable  authority.*'*  But 
when  the  point  at  which  insolvency  becomes  material  has  been  deter- 
mined, the  condition  itself  is  to  be  ascertained  by  applying  the  statutory 
definition,  taking  into  account  all  the  primary  and  contingent  indebted- 
ness of  the  bankrupt  and  all  his  property,  the  latter  at  a  fair  valuation.*'* 
But  under  section  70e  of  the  Bankruptcy  Act,  the  trustee  may  avoid 


ie«  Adams  v.  Collier,  122  U.  S.  382,  7 
Sup.  Ct.  1208,  30  L.  Ed.  1207;  Butcher 
V.  Cantor,  185  Fed.  945,  26  Am.  Bankr. 
Rep.  424;  Metropolitan  Nat.  Bank  v. 
Rogers,  53  Fed.  776,  3  C.  C.  A.  666; 
Richardson  v.  Winnissimmet  Nat.  Bank, 
189  Mass.  25,  75  N.  E.  97 ;  Mercer's  Trus- 
tee V.  Mercer,  74  S.  W.  285,  24  Ky.  Law 
Rep.  2469 ;  Button  v.  Cloar,  26  Tex.  Civ. 
App.  547,  65  S.  W.  70 ;  Schilling  v.  Cur- 
ran,  30  Mont.  370,  76  Pac.  998;  In  re 
Cornwall,  9  Blatchf.  114,  6  N.  B.  R.  305, 
Fed.  Cas.  No.  3,250 ;  Sedg\vick  v.  Worm- 
ser,  7  N.  B.  R.  186,  Fed.  Cas.  No.  12,626 ; 
Sedgwick  v.  Lynch,  5  Ben.  489,  8  N.  B.  R. 
289,  Fed.  Cas.  No.  12,615;  In  re  Sola  e 
Hijo  (C.  C.  A.)  261  Fed.  822,  44  Am. 
Bankr.  Rep.  372;    In   re  Stringer,  253 


Fed.  352,  165  C.  C.  A.  134,  41  Am.  Bankr. 
Rep.  510. 

167  Schilling  V.  Curran,  30  Mont.  370, 
76  Pac.  998. 

18  8  National  Bank  &  Loan  Co.  v,  Spen- 
cer, 53  App.  Div.  547,  65  N.  Y.  Supp. 
1001 ;  Hamlin  v.  Arbolino,  72  Misc.  Rep. 
190, 131  N.  Y.  Supp.  45.  See  Weld  v.  Mc- 
Kay, 218  Fed.  807,  134  C.  C.  A.  495,  34 
Am.  Bankr.  Rep.  52. 

169  Bankruptcy  Act  1898,  §  1,  clause  15. 

170  Upson  V.  Mt.  Morris  Bank,  103 
App.  Div.  367,  92  N.  Y.  Supp.  1101 ;  Schll- 
ling  V.  Curran,  30  Mont.  370,  76  Pac.  998 ; 
Chvens  v.  Daniel,  230  Fed.  101,  144  C.  C. 
A.  399,.  36  Am.  Bankr.  Rep.  433. 

171  Rutland  County  Nat.  Bank  v. 
Graves,  156  Fed.  168, 19  Am.  Bankr.  Rep. 
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any  transfer  by  the  bankrupt  which  any  creditor  of  the  latter  might  have 
avoided  under  the  laws  of  the  state,  without  regard  to  the  bankrupt's 
condition  of  solvency  or  insolvency  at  the  date  of  the  transfer."* 

§  459.  Intention  of  Debtor. — Ip  the  case  of  conveyances  held  null 
and  void  as  to  creditors  under  the  laws  of  the  particular  state,  it  is  prob- 
ably not  necessary  to  show  an  actual  fraudulent  purpose  on  the  part  of 
the  debtor,  in  order  to  avoid  them  in  bankruptcy,  since  these  laws  usu- 
ally apply  to  cases  of  constructive,  technical,  or  presumed  fraud."* 
But  where  an  action  to  avoid  a  conveyance  or  incumbrance  is  based  on 
the  provision  of  the  bankruptcy  law  which  makes  such  transfers  or 
liens  voidable  when  made  within  four  months  prior  to  bankruptcy  and 
"with  the  intent  and  purpose  to  hinder,  delay,  or  defraud  his  creditors, 
or  any  of  them,"  an  actual  fraudulent  purpose  on  the  part  of  the  debtor 
is  an  essential  element  of  the  trustee's  right  of  action,  and  unless  it  is 
affirmatively  established  the  transaction  must  stand  good."*  It  is  not 
enough  to  show  that  the  necessary  consequence  of  the  transfer  or  in- 
cumbrance is  to  hinder  creditors  in  enforcing  their  claims,  or  that  it  de- 
frauds them  in  the  sense  of  leaving  the  debtor  insolvent  or  even  penni- 
less, or  that  the  property  so  disposed  of  was  more  in  value  than  the 
debtor  could, rightfully  withdraw  from  the  reach  of  his  creditors."* 
The  statute  cannot  be  read  as.  denouncing  any  transfer  which  produces  a 
given  result,  irrespective  of  the  motive.  On  the  contrary  it  is  aimed 
only, at  such  conveyances  as  would  be  fraudulent  and. voidable  at  com- 
mon law  or  under  the  statute  of  Elizabeth,  and  under  the  bankruptcy 
act,  as  in  those  cases,  an  actual  fraudulent  intent  on  the  part  of  the 
debtor  is  essential."®     Thus,  a  sale,  payment,  or  mortgage  made  in 


446;  Bailey  v.  Wood,  211  Mass.  37,  97  N. 
K.  902,  Ann.  Gas.  1913A,  950 ;  GiU  v.  Ely- 
Xorris  Safe  Co.,  170  Mo.  App.  478,  156  S. 
W.  811. 

172  Baldwin  v.  Kingston  (D.  0.)  247 
Fed.  163,  40  Am.  Bankr.  Rep.  641 ;  Hol- 
brook  V.  International  Trust  Co.,  220 
Mass.  150,  107  N.  E.  665;  Buttz  v. 
James,  33  N.  D.  162,  156  N.  W.  547. 

ITS  Lavender  v.  Bowen  (Iowa)  101  N. 
W.  760. 

1T4  Van  Iderstine  v.  National  Discount 
Co.,  174  Fed.  518,  98  C.  C.  A.  300,  23  Am. 
Bankr.  Rep.  345 ;  Coder  v.  Arts,  152  Fed, 
943,  82  C.  C.  A.  91,  18  Am.  Bankr.  Rep. 
513;  In  re  Kayserm,  177  Fed.  383,  100 
C.  0.  A.  615,  24  Am.  Bankr,  Rep.  174; 
Rutland  County  Nat.  Bank  v.  Graves, 
156  Fed.  168,  19  Am.  Bankr.  Rep.  446; 
In  re  Burnstine,  131  Fed.  828,  12  Am. 
Bankr.  Rep.  596;  Thompson  v.  Fair- 
banks, 75  Vt  861,  56  Atl.  11,  104  Am.  St. 


Rep.  899  (affirmed,  196  U.  S,  516,  25  Sup. 
Ct.  306,  49  L.  Ed.  577,  13  Am.  Bankr. 
Rep.  437);  Conley  v.  Nelin  (Tex.  Civ. 
App.)  128  S.  W.  424 ;  Barnard  v.  Davis, 
54  Ala.  565 ;  Vowinkel  v.  Moser,  213  Pa. 
St.  587,  63  Atl.  130.  But  if  a  conveyance 
was  made  with  an  intent  on  the  part  of 
the  bankrupt  to  defraud  his  creditors,  it 
is  voidable,  though  free  from  any  moral 
turpitude.  Reed  v.  Chase  (Mass.)  130  N. 
B.  257. 

1"  Adams  v.  CJoUier,  122  U.  S.  382,  7 
Sup.  Ct.  1208,  30  L.  Ed.  1207.  Seo 
Bryant  v.  Wolf,  94  Misc.  Rep.  683, 158  N. 
Y.  Supp.  678. 

17  6  Coder  v.  Arts,  213  U.  S.  223,  29 
Sup.  Ct.  436,  53  L.  Ed.  772,  16  Ann,  Cas. 
1008,  22  Am.  Bankr.  Rep.  1;  Sargent  v. 
Blake,  160  Fed,  57,  87  C.  C.  A.  213,  17 
L.  R.  A.  (N.  S.)  1040,  15  Ann.  Cas.  58. 
20  Am.  Bankr.  Rep.  115;  In  re  Braus, 
248  Fed.  55,  160  C.  C.  A.  195,  40  Am. 
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good  faith  and  for  the  honest  purpose  of  discharging  a  debt,  and  in  the 
expectation  that  by  so  doing  the  person  could  continue  in  business,  can- 
not be  set  aside  as  a  fraudulent  transfer,  whatever  may  be  the  effect  on 
the  other  creditors,"'  nor  would  it  be  voidable  where  a  fair  and  honest 
sale  of  property  was  made  with  the  particular  view  of  keeping  out  of 
bankruptcy."*  Such  a  transaction  might  indeed  be  voidable  as  a  pref- 
erence, but  that  would  be  under  a  different  provision  of  the  bankruptcy 
act  and  would  require,  on  the  part  of  the  creditor  receiving  it,  knowl- 
edge or  reasonable  cause  to  believe  that  a  preference  was  intended.  On 
similar  principles,  though  a  man  is  insolvent,  he  may  give  to  his  wife 
a  reasonable  and  suitable  amount  of  money  for  current  household  ex- 
penses,"* and  a  transfer  of  exempt  property  is  not  voidable  by  the  trus- 
tee.***  But  a  conveyance  of  property  by  a  debtor  for  the  purpose  of 
compelling  a  creditor  to  compromise,  by  the  hindrance  and  delay  there- 
by occasioned,  is  voidable  as  to  all  creditors.*'* 

§  460.  Same;  Intention  as  to  Future  Creditors. — ^A  conveyance  or 
transfer  by  a  person  who  afterwards  becomes  bankrupt  may  be  avoid- 
ed by  the  trustee  as  a  fraud  upon  creditors  whose  claims  accrued  after 
the  conveyance  or  transfer,  that  is,  if  it  was  made  by  the  bankrupt 
with  the  expectation  of  incurring  future  debts  and  with  a  distinct  pur- 
pose to  hinder  or  defraud  those  who  should  subsequently  become  his 
creditors.***  But  this  cannot  be  the  case  with  regard  to  debts  which  the 
bankrupt  then  did  not  expect  to  incur  or  creditors  whose  existence  he 
then  had  no  reason  to  anticipate.***  Questions  of  this  kind,  however, 
most  frequently  arise  where  a  person  puts  his  property  in  the  name  of 
his  wife  or  children,  and  afterwards  incurs  debts  and  becomes  bankrupt. 


Bankr.  Rep.  668 ;  Johnson  v.  Barrett  (D. 
C.)  237  Fed.  112,  38  Am,  Bankr.  Rep.  464 ; 
Boise  V.  Talcott  (C.  C.  A.)  204  Fed.  61,  45 
Am.  Bankr.  Rep.  117;  Jackson  t.  Jetter, 
160  Iowa,  571,  142  N.  W.  431;  Bryant  v. 
Wolf,  94  Misc.  Rep.  68:^,  158  N.  Y.  Supp. 
678;  Kentucky  Bank  &  Trust  Go.  v. 
Prltchett,  44  Okl.  87,  143  Pac.  338.  The 
law  Implies  a  fraudulent  intent  from 
a  debtor's  conveyance  with  a  secret  trust 
reserved  for  his  benefit.  Devorkln  v. 
Security  Bank  &  Trust  Ck>.,  243  Fed.  171, 
156  O.  G.  A.  37,  39  Am.  Bankr.  Rep.  738. 
A  mortgage  given  by  a  bankrupt  to  se- 
cure advances  to  be  made  to  a  corpora- 
tion of  which  he  was  an  officer  and  stock- 
holder, and  on  whose  paper  he  was  In- 
d(?rser,  to  be  used  In  carrying  out  con- 
tracts in  which  he  was  vitally  interested, 
is  not  necessarily  fraudulent  nor  prefer- 
ential. Angle  V.  Bankers'  Surety  Co.  (D. 
G.)  210  Fed.  289,  82  Am.  Bankr.  R^.  71 ; 


In  re  Mosher  (D.  G.)  224  Fed.  739,  35 
Am.  Bankr.  Rep.  284. 

IT 7  Tiffany  v.  Lucas,  15  Wall.  410,  21 
L.  Ed.  198.  And  see  Richardson  v.  Ger- 
mania  Bank,  263  Fed.  320,  45  Am.  Bankr. 
Rep.  351. 

178  Darby  v.  Lucas,  1  DUl.  164,  Fed. 
Gas.  No.  8,573;  Mercer  v.  Warfleld's 
Guardian,  1  Ky.  Law  Rep.  273. 

i7»  Gray  v.  Brunold,  140  Gal.  615,  74 
Pac.  303. 

i80Bohannon  v.  Glark,  78  S.  W.  479, 
25  Ky.  Law  Rep.  1710. 

181  Voorheis  v.  Blanton,  89  Fed.  886,  32 
O.  G.  A.  384. 

i«2GreU  V.  Durr,  203  Ala.  644,  84 
South.  743;  Lummis  v.  Grosby,  176  App. 
Div.  315,  162  N.  Y.  Supp.  444;  Galkins  v. 
Uchtig,  251  Fed.  844,  164  G.  G.  A.  60,  42 
Am.  Bankr.  R^p.  306. 

i88Greil  V.  Durr,  203  Ala.  644,  84 
South.  743. 
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It  is  clearly  held  that  a  person  who  is  free  from  debt,  or  at  any  rate 
abundantly  able  to  meet  such  debts  as  he  may  have,  may  convey  prop- 
erty without  consideration  to  his  wife  or  child,  by  way  of  settlement, 
gift,  or  advancement,  and  subsequent  creditors  cannot  attack  the  trans- 
fer merely  on  the  ground  of  its  being  voluntary.  If  it  was  made  in 
good  faith  and  without  any  fraudulent  purpose  at  the  time,  it  is  not 
voidable  though  the  grantor  thereafter  contracts  debts,  becomes  in- 
solvent, and  is  thrown  into  bankruptcy.***  But  if  a  person  is  engaged  in 
a  hazardous  business  and  fears  loss,  and  conveys  property  to  his  wife  or 
children  as  an  anchor  to  protect  his  family  in  case  of  insolvency,  or  if 
he  takes  this  course  because  he  is  about  to  embark  in  new  enterprises  or 
speculations  and  means  to  secure  his  property  against  seizure  for  the 
debts  which  he  expects  to  contract,  then  the  transfer  is  fraudulent  as 
to  those  who  subsequently  become  his  creditors  and  will  be  voidable  by 
his  trustee  in  bankruptcy.***  "In  order  to  defeat  a  settlement  made  by  a 
husband  upon  his  wife,  it  must  be  intended  to  defraud  existing  credi- 
tors, or  creditors  whose  rights  are  expected  shortly  to  supervene,  or 
creditors  whose  rights  may  and  do  so  supervene,  the  settler  proposing 
to  throw  the  hazards  of  business  in  which  he  is  about  to  engage  upon 
others,  instead  of  honestly  holding  his  means  subject  to  the  chance  of 
those  adverse  results  to  which  all  business  enterprises  are  liable."  *** 

§  461.  Consideration. — ^A  sale,  assignment,  or  mortgage  of  property 
by  one  who  is  afterwards  adjudged  a  bankrupt  is  not  voidable  at  the 
instance  of  his  trustee  if  the  purchaser  or  mortgagee  took  the  same  in 
good  faith  and  gave  a  present  consideration  fairly  proportioned  to  the 
value  of  the  property,  irrespective  of  the  motive  or  purpose  of  the 
bankrupt.*"     This  rule  rests  not  only  upon  the  explicit  provisions  of 


1*4  Warren  v.  Moody,  122  U.  S.  132,  7 
Sup.  Ct.  1063,  30  L.  Ed.  1108;  Savage  v. 
Savage,  141  Fed.  346,  72  C.  0.  A.  494,  15 
Am.  Bankr.  Rep.  599;  Ilerring  v.  Rich- 
ards. 1  McCrary,  570,  3  Fed.  439;  Sedg- 
wick  V.  Place,  5  Ben.  184,  5  N.  B.  R.  168, 
Fed.  Cas.  No.  12,620;  Jones  v.  Clifton,  2 
Flip.  191.  IH  N.  B.  R.  125,  Fed.  Cas.  Xo. 
7,457;  Anonymous  1  Wall.  Jr.  107,  Fed. 
Cas.  No.  474. 

180  Beasley  v.  Coggins,  48  Fla.  215,  37 
South.  213,  5  Ann.  Cas.  801;  United 
States  V.  Griswold,  7  Sawy.  311,  8  Fed. 
556;  Barker  v.  Smith,  2  Woods,  87,  12 
N.  B.  R.  474,  Fed.  Cas.  No.  986;  Scott 
V.  Mead,  37  Fed.  865;  Sedgwick  v.  Place. 
12  Blatchf.  1C3,  10  N.  B.  R.  28,  Fed.  Cas. 
No.  12,621;  Burdick  v.  Gill,  2  McCrary, 
486,  7  Fed.  668;  Antrim  v.  Kelly,  4  N. 
B.  R.  587,  Fed.  Cas.  No.  494;  Case  v. 
Phelps,  39  N.   Y.   164,  5  N.   B.   R.  452; 


Caller  v.  McNabb,  Fed.  Cas.  No.  2,322. 
Compare  In  re  Foss,  147  Fed.  790,  17  Am. 
Bankr.  Rep.  439. 

i««  Smith  V.  Vodges,  92  U.  S.  183,  23 
L.  Ed.  481. 

187  w^atson  V.  Adams,  242  Fed.  441, 
155  C.  C.  A.  217,  39  Am.  Bankr.  R^. 
473:  In  re  Baar,  213  Fed.  628,  130  C.  0. 
A.  292;  National  Bank  of  Goldsboro  v. 
Hill  (D.  C.)  226  Fed.  102;  In  re  Paul,  260 
Fed.  114,  171  C.  C.  A.  150;  Phillips  T. 
Carter  (D,  C.)  266  Fed.  444,  46  Am. 
Bankr.  Rep.  33;  Lewis  v.  JuUus  <D.  C.) 
212  Fed.  225,  31  Am.  Bankr.  Rep.  515; 
Sullivan  v.  Myer,  137  Tenn.  412,  193  S. 
W.  124;  Potter  v.  American  Printing  & 
Lithographing  Co.,  182  Iowa,  458,  165  N. 
W.  1044:  Anderson  v.  J.  O.  &  N.  B.  Chen- 
ault,  208  Fed.  400,  125  C.  C.  A.  616,  31 
Am.  Bankr.  Rep.  349;  Vollmer  v.  Plage, 
186  Fed.  598,  26  Am.  Bankr.  Rep.  590; 
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the  bankruptcy  act,"*  but  is  also  supported  by  sound  reason,  because 
the  net  result  of  such  a  transaction  is  not  to  impair  the  remedies  of 
creditors  nor  to  diminish  the  aggregate  of  the  assets  upon  which  they 
may  have  recourse  for  the  satisfaction  of  their  claims."*  Even  a  sale  by 
an  insolvent  trader  of  his  entire  stock  in  ♦trade,  if  for  its  full  value,  and 
withiaut  any  marks  of  secrecy,  haste,  or  intent  to  defraud  or  prefer, 
cannot  be  impeached  in  his  subsequent  bankruptcy.*^  Although  it  may 
be  proved  or  admitted  that  the  transfer  was  made  with  intent  to  de- 
fraud creditors,  yet  if  it  is  also  established  that  the  purchaser  acted  in 
good  faith,  then  the  only  question  for  decision  is  whether  the  price 
paid  was  a  present  fair  consideration."*  But  the  fact  of  payment  and 
the  amount  of  the  consideration  must  be  clearly  and  fully  established 
by  satisfactory  evidence."* 

The  consideration  may  be  cash  or  solvent  credit."*  It  may  consist 
in  the  surrender  of  securities  of  equal  value,*^  or  real  property  deeded 
in  exchange  for  other  land,"*  or  the  assumption  of  the  unpaid  balance 
of  purchase  money  due  on  the  property  transferred,***  or  the  relinquish- 
ment of  a  dower  interest  in  the  bankrupt's  lands,  at  least  to  the  extent 
of  the  value  of  the  dower  released."'    Marriage  may  be  a  good  consid- 


In  re  McCord  (C.  C.  A.)  174  Fed.  820,  23 
Am.  Bankr.  Rep.  164;  Perry  v.  Avery, 
148  Mich.  211,  111  N.  W.  746;  Schilling 
V.  Curran,  30  Mont  370,  76  Pac.  998; 
Rosenfeld  v.  Siegfried,  91  Mo.  App.  169; 
Mathews  v.  Hardt,  79  App.  Div.  570,  80 
N.  Y.  Supp.  462;  Friedman  v.  Verchof- 
sky,  105  111.  App.  414;  Piedmont  Sav. 
Bank  v.  Levy,  138  N.  C.  274,  50  S.  E. 
657,  3  Ann.  Cas.  785;  In  re  Pusey,  7  N. 
B.  R.  45,  Fed.  Cas.  No.  11^478;  In  re 
Keefer,  4  N.  B.  R.  389,  Fed.  Cas.  No. 
7,636;  Flournoy  v.  Newton,  8  Ga.  306. 
Where  the  bankrupt  executed  a  mortgage 
to  Induce  the  defendant  to  make  advanc- 
es to  a  construction  company,  a  misap- 
plication of  the  advances  by  an  officer  of 
the  company,  with  the  consent  of  the 
banlirupt,  furnishes  no  ground  to  avoid 
the  mortgage.  Angle  v.  Bankers*  Surety 
Co.,  244  Fed.  401,  157  C.  C.  A.  27,  41 
Am.  Bankr.  Rep.  90. 

188  Bankruptcy  Act  1898,  §  69d,  e. 

189  For  instance,  where  land  purchased 
with  the  separate  funds  of  the  bank- 
rupt's wife  was  conveyed  to  the  bankrupt 
without  the  consent  of  the  wife,  under  a 
promise  that  the  bankrupt  would  im- 
mediately reconvey  the  land  to  his  wife, 
who  had  no  knowledge  that  the  convey- 
ance had  not  been  properly  made  to  her 
in  the  first  instance  until  shortly  before 
the  bankrupt  in  fact  reconveyed  the  land 


prior  to  the  bankruptcy,  it  was  held  that 
such  reconveyance  was  not  fraudulent 
as  against  the  trustee  in  bankruptcy. 
Young  V.  Allen,  207  Fed.  318,  125  C.  0. 
A.  68,  30  Am.  Bankr.  Rep.  261. 

100  In  re  Strenz  (D.  C.)  8  Fed.  311. 

101  Montgomery  v.  McNicholas  (D.  0.) 
138  Fed.  956,  15  Am.  Bankr.  Rep.  93. 

1 02  Greensf elder  v.  Corbett,  190  111. 
565,  60  N.  E.  847. 

108  Unmack  v.  Douglass,  75  Conn.  633, 
55  Atl.  12;  Grandison  v.  Robertson,  231 
Fed.  785,  145  C.  C.  A.  605,  36  Am.  Bankr. 
Rep.  452.  A  mortgage  given  by  one  sub- 
se(iuontly  bankrupt,  to  induce  persons  to 
indorse  his  note  so  that  he  could  obtain 
a  loan,  is  not  a  preference  or  fraudulent 
conveyance.  In  re  Mosher  (D.  C.)  224 
Fed.  739,  33  Am.  Bankr.  Rep.  284. 

10-1  Shaffer  v.  Frltchery,  4  N.  B.  R.  518, 
Fed.  Cas.  No.  12,697;  First  State  Bank 
V.  Sibley  County  Bank,  96  Minn.  456,  105 
N.  W.  485,  489;  Butterfleld  v.  Woodman, 
223  Fed.  956,  139  C.  C.  A.  436,  34  Am. 
Banlcr.  Rep.  510.  See  In  re  Farrand  (D. 
C.)  235  Fed.  809,  38  Am.  Bankr.  Rep.  101. 

105  Hoffman  v.  Chicago  Title  &  Trust 
Co.,  198  111.  452,  64  N.  E.  1027. 

loe  Unmack  v.  Douglass,  75  Conn.  633, 
55  Atl.  12.  See  Gray  v.  Breckheimer, 
193  App.  Div.  231,  183  N.  T.  Supp.  748. 

107  Moore  v.  Green,  145  Fed.  472,  76 
C.  C.  A.  242,  16  Am.  Bankr.  Rep.  648: 
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eration  for  a  transfer  of  property,  but  not  where  the  gift  to  the  wife 
consists  of  house  furnishings  of  large  value  bought  on  credit,  she  having 
knowledge  of  the  husband's  insolvency,  and  the  whole  transaction  being 
part  of  a  scheme  to  defraud  his  creditors/**  nor  where  the  woman  had 
a  husband  living  and  was  therefore  incapable  of  entering  into  the  mar- 
riage contract  with  the  bankrupt.^*®  So,  past  services  rendered  'by  a 
relative  in  the  capacity  of  a  housekeeper,  which  were  given  gratuitously 
at  the  time  and  not  regarded  as  the  foundation  of  any  indebtedness, 
cannot  support  a  transfer  of  property  as  against  the  trustee  in  bank- 
ruptcy.^^ And  in  a  suit  by  the  trustee  to  recover  the  consideration 
for  an  annuity  purchased  by  the  bankrupt  in  fraud  of  creditors,  the 
payments  to  begin  several  years  later,  the  execution  of  the  insurance 
company's  executory  contract  does  not  constitute  a  payment  of  value 
which  would  prevent  a  termination  of  the  contract  and  recovery  of  the 
consideration.*®^ 

A  mortgage,  deed  of  trust,  or  other  form  of  security,  based  solely 
upon  an  antecedent  debt  and  without  any  new  consideration,  is  void- 
able if  given  within  four  months  before  bankruptcy,  because  it  lacks 
the  saving  element  of  a  "present  fair  consideration,"  because  it  operates 
as  a  preference,  and  because  it  is  constructively  fraudulent,  since  it  re- 
moves from  the  reach  of  general  creditors  part  of  the  assets  to  which 
they  might  have  had  recourse.*^  Where  the  mortgagor  or  other  lien 
is  given  partly  to  secure  an  old  debt,  but  partly  also  in  consideration 


Baldwin  v.  Kingston  (D.  C.)  247  Fed.  163, 
40  Am.  Bankr.  Rep.  641;  Greil  v.  Durr, 
203  Ala.  644,  84  South.  743. 

198  Hosmer  v.  Tiffany,  54  Misc.  Rep. 
402,  105  N.  Y.  Supp.  1055.  Where  the 
value  of  property  transferred  by  a  bank- 
rupt to  his  wife  was  not  disproportion- 
ate to  his  pecuniary  obligation  to  sup- 
port her,  in  a  suit  by  his  trustee  against 
the  wife  to  set  aside  the  conveyance  as 
in  violation  of  the  Bankruptcy  Act,  the 
equitable  doctrine  that,  where  the  con- 
sideration for  a  conveyance  Is  inade- 
quate, the  conveyance  will  be  sustained 
to  the  extent  of  the  consideration  actual- 
ly given,  has  no  application.  Baldwin  v. 
Kingston,  257  Fed.  554,  168  0.  C.  A.  538, 
44  Am.  Bankr.  Rep.  12. 

10 »  Hosmer  v.  Tiffany^  115  App.  Div. 
303,  100  N.  Y.  Supp.  797. 

200  Bartlett  v.  Mercer,  8  Ben.  439,  Fed. 
Cas.  No.  1,078. 

201  Smith  V.  Mutual  Life  Ins.  Co.,  178 
Fed.  510,  24  Am.  Bankr.  Rep.  514. 

2  02  Morgan  v.  First  Nat.  Bank,  145  Fed, 
466,  76  0.  C.  A.  236,  16  Am.  Bankr.  Rep. 
639;  William  Firth  Co.  v.  South  Carolina 


Loan  &  Trust  Co.,  122  Fed.  569,  59  C. 
0.  A.  73;  Empire  State  Trust  Co.  v. 
Trustees  of  Wm.  F.  Fisher  &  Co.,  67 
N.  J.  Eq.  602,  60  Atl.  940;  Lehrenkrauss 
V.  Bonnell,  138  App.  Div.  493,  122  N.  Y. 
Supp.  866;  In  re  Antisdel,  18  N.  B. 
R,  289,  Fed.  Cas.  No.  490;  Gillespie  v. 
McKnight,  3  N.  B.  R.  468,  Fed.  Cas.  No. 
5,435;  Wilson  v.  Mitchell- Woodbury  Co., 
214  Mass.  514, 102  N.  E.  119;  In  re  Peter- 
sen (D.  C.)  252  Fed.  849,  40  Am.  Bankr. 
Rep.  653.  But  see  Hagar  v.  Watt  (D. 
C.)  232  Fed.  373,  36  Am,  Bankr.  Rep.  370. 
Compare  Watson  v.  Adams,  242  Fed.  441, 
155  C.  C.  A.  217,  39  Am.  Bankr.  Rep.  473, 
holding  that  there  is  nothing  inherently 
fraudulent  in  a  bankrupt's  recognizing 
and  paying  a  debt  honestly  due  to  his 
wife,  though  it  is  barred  by  limitations. 
That  a  transfer  by  a  failing  husband  to 
his  wife,  though  absolute  in  form,  was  in 
fact  a  mortgage,  does  not  show  that  it 
was  fraudulent,  where  she  did  not  claim 
the  value  of  the  property,  but  only  a 
lien  for  a  debt.  Weld  v.  McKay,  218 
Fed.  807,  134  C.  C.  A.  495,  34  Am.  Bankr. 
Rep.  52. 


975 


FRAUDULENT  CONVBTANCBS   VOIDABLE   BY  TRUSTEE 


§   462 


of  fresh  advances,  it  will  constitute  a  valid  lien  to  the  extent  of  the  new 
consideration  (if  otherwise  unimpeachable)  but  no  further.***  And  in- 
deed, although  the  consideration  may  consist  wholly  of  a  present  loan 
or  advance  of  money,  without  including  any  past  debts,  still  the  mort- 
gage will  be  sustainable  in  bankruptcy  only  to  the  extent  of  the  money 
actually  advanced,  with  proper  interest,  not  to  the  extent  of  an  exag- 
gerated or  fictitious  value  recited  in  the  notes  or  mortgage.*** 

Where  the  transaction  in  question  is  a  sale  of  goods,  it  will  be  void- 
able in  bankruptcy  if  the  price  .paid  was  so  inadequate  that  it  cannot  be 
regarded  as  a  "fair  consideration."  ***  But  if  the  transfer  was  made  in 
good  faith  and  for  a  valuable  consideration,  it  is  not  necessary,  in  order 
to  save  it,  to  show  strictly  that  the  price  paid  was  fully  equal  to  the 
value  of  the  property,  provided  it  was  not  so  inadequate  as  to  amount 
in  itself  to  an  actual  fraud  on  creditors.***  Or,  as  otherwise  stated,  the 
sale  will  not  be  set  aside  on  this  ground  unless  there  was  such  a  gross 
inadequacy  of  price  as  would  put  the  purchaser  upon  inquiry  as  to  the 
fraudulent  intent  of  the  seller  in  disposing  of  the  goods,**'  or  such  as 
would  impress  him  with  the  conviction  that  the  sale  could  not  have  been 
made  in  good  faith.*** 

§  462.     Knowledge,  Bad  Faith,  or  Participation  of  Transferee. — ^A 

transfer  or  incumbrance  of  property  cannot  be  set  aside,  although  the 
party  making  it  is  insolvent  at  the  time  and  is  adjudged  bankrupt  with- 
in four  months,  if  the  person  receiving  it,  in  addition  to  giving  a  pres- 
ent fair  consideration,  is  a  "purchaser  in  good  faith,"  **•  even  though 


«oain  re  Grocers'  Baking  Co.  (D.  O.) 
266  Fed.  900,  46  Am.  Bankr.  Rep.  150; 
City  Nat.  Bank  v.  Bruce,  109  Fed.  69,  48 
G.  G.  A.  236,  6  Am.  Bankr.  Rep.  311; 
PUllips  V.  Kahn,  96  App.  piv.  166,  89 
N.  Y.  Snpp.  250;  Asbury  Park  Building 
&  Loan  Ass'n  v.  Shepherd  (N.  J.  Eq.) 
50  Atl.  65;  Bankruptcy  Act  1898,  f  67d, 
as  amended  by  Act  Cong.  June  25,  1910, 
36  Stat  838. 

804  In  re  Sawyer  (D.  O.)  130  Fed.  384, 
12  Am.  Bankr.  Rep.  269;  Jackson  v. 
Sedgwick  (C.  C.)  189  Fed.  508,  26  Am. 
Bankr.  Rep.  836. 

205  Ott  V,  Doroshow  (D.  C.)  147  Fed. 
762,  17  Am.  Bankr.  Rep.  417;  Myers  v. 
Fultz,  124  Iowa,  437, 100  N.  W.  351;  Gans 
V.  Weinstein,  83  App.  Dlv.  358,  82  N.  Y. 
Snpp.  280. 

206  Meservey  v.  Roby,  198  Fed.  844, 
117  C.  C,  A.  486,  28  Am.  Bankr.  Rep.  529. 
A  sale  by  the  directors  of  a  bankrupt 
corporation  shortly  before  its  bankruptcy 
may  be  held   valid,   notwithstanding  a 


subsequent  offer  of  a  sUghtly  increased 
price.  In  re  Copiag-Lindenhurst  Co.  (D. 
C.)  240  Fed.  431,  39  Am.  Bankr.  Rep.  412. 

207  Dunlop  V.  Thomas,  28  Wash.  521, 
68  Pac.  909. 

2  08  Myers  t.  Fultz,  124  Iowa,  437,  100 
N.  W.  351. 

209  Greey  v.  Dockendorff,  231  U.  S.  513, 
34  Sup.  Ct.  166,  68  L.  Ed.  339,  31  Am. 
Bankr.  Rep.  407;  Weld  v.  McKay,  218 
Fed.  807,  134  C.  G.  A.  495,  34  Am.  Bankr. 
Rep.  52;  Young  v.  Allen,  207  Fed.  318, 
125  C.  C.  A.  68,  30  Am.  Bankr.  Rep.  261; 
Shelton  v.  Price  (D.  C.)  174  Fed.  891,  23 
Am.  Bankr.  Rep.  431;  Chicago  Title  & 
Trust  Co.  V.  First  Nat.  Bank,  174  111. 
App.  339;  Potter  v.  American  Prlntingr 
&  Lithographing  Co.,  182  Iowa,  458,  165 
N.  W.  1044;  Knisely  v.  People's  Sav. 
Bank,  199  Mich.  501,  165  N.  W.  673;  Cole- 
man  v.  Dana,  191  Mo.  App.  370,  178  S. 
W.  256;  Pratt  v.  Christie,  95  App.  Div. 
282,  88  N.  Y.  Supp.  585;  Kennedy  v. 
Pierce's  rx)an  Co.,  100  Mo.  App.  269,  73 
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a  fraudulent  intent  on  the  part  of  the  bankrupt  to  cheat  or  obstruct  his 
creditors  is  fully  made  out.*^*  But  on  the  other  hand,  if  the  purchaser  or 
incumbrancer  acted  in  collusion  with  the  bankrupt,  participated  in  his 
fraudulent  purpose,  or  even  had  a  guilty  knowledge  of  it,  the  sale  or 
lien  cannot  stand  as  against  the  trustee  in  bankruptcy.**^  Knowledge 
on  the  part  of  the  purchaser  or  lienor,  such  as  will  defeat  the  transac- 
tion, is  knowledge  that  the  bankrupt  is  not  acting  in  good  faith  and 
with  an  honest  purpose  but  is  seeking  to  gain  an  advantage  for  himself 
by  defeating  or  obstructing  his  creditors,*"  or,  as  otherwise  stated, 
knowledge  that  there  are  equitable  claims  upon  the  property  in  ques- 
tion such  as  should  prevent  the  debtor  from  disposing  of  it  in  the  way 
and  at  the  price  intended."*  This  knowledge  may  be  constructive  as 
well  as  actual.  If  there  are  any  circumstances  attending  the  transac- 
tion sufficient  to  arouse  the  suspicions  of  an  ordinarily  careful  and 
prudent  person,  then  the  purchaser  is  bound  to  exercise  ordinary  dili- 
gence in  making  and  pursuing  inquiries  in  order  to  ascertain  whether 
or  not  the  seller  can  make  a  transfer  of  the  property  which  will  not 
be  in  violation  of  the  bankruptcy  law,  and  he  will  be  chargeable  with 
any  knowledge  which  such  reasonable  inquiries  would  have  revealed.*** 
Thus,  a  voluntary  transfer  of  all  his  property  by  a  person  in  failing  or 
insolvent  condition  is  a  circumstance  so  out  of  the  ordinary  as  to  put 


S.  W.  357;  CJlarke  v.  Sherman,  128  Iowa, 
353,  103  N.  W.  982;  Bunnell  v.  Bronson, 
78  Conn.  679,  63  Ati.  396;  Lewis  v.  First 
Nat  Bank,  46  Or.  182,  78  Pac.  990.  Com- 
pare  Beecher  v.  Clark,  12  Blatchf.  256, 
10  N.  B.  R.  385,  Fed.  Cas.  No.  1,223. 

sioin  re  Benjamin,  140  Fed.  320,  15 
Am.  Bankr.  Rep.  351;  Schilling  v.  Cur- 
ran,  30  Mont.  370,  76  Pac.  998.  Compare 
Sherman  v.  Luckhardt,  67  Kan.  682,  74 
Pac.  277;  Lehrenkrauss  v.  Bonnell,  138 
App.  Div.  493, 122  N.  Y.  Supp.  866;  Clowe 
V.  Seavey,  208  N.  Y.  496,  102  N.  E.  521; 
lUoway  V.  Daly,  65  Pa.  Super.  Ct.  333. 

211  McAtee  v.  Shade  (C.  G.  A.)  185  Fed. 
442,  26  Am.  Bankr.  Rep.  151;  Bolander 
V.  Gentry,  36  Cal.  105,  95  Am.  Dec.  162. 
2  N.  B.  R.  655;  Crump  v.  Chapman,  1 
Hughes,  183,  15  N.  B.  R.  571,  Fed.  Cas. 
No.  3,455.  And  see  Grant  v.  National 
Bank  of  Auburn,  197  Fed.  581,  28  Am. 
Bankr.  Rep.  712.  Compare  Lyon  v.  Wal- 
lace, 221  Mass.  351,  108  N.  E.  1075.  And 
see  Reed  v.  Chase  (Mass.)  130  N.  E.  257. 

212  In  re  Soudan  Mfg.  Co.,  113  Fed. 
804,  51  C.  C.  A.  476,  8  Am.  Bankr.  Rep. 
45;  Houck  v.  Christy,  152  Fed.  612,  81 
0.  C.  A.  602.  18  Am.  Bankr.  Rep.  330. 


A  deed  of  trust  executed  to  secure  a  pres- 
ent advancement  by  the  beneficiary,  with 
knowledge  of  the  bankrupt's  Insolvency, 
in  order  to  take  up  notes  held  by  a  press- 
ing creditor,  with  knowledge  that  fore- 
closure would  result  in  the  reduction  of 
the  value  of  the  bankrupt's  assets,  the 
payment  of  a  preferred  debt,  and  failure 
to  pay  other  debts,  is  constructively 
fraudulent  and  invalid  under  the  Bank- 
ruptcy Act.  Dean  v.  Davis,  212  Fed. 
88,  128  C.  C.  A-  658,  31  Am.  Bankr.  Rep. 
808. 

218  Friedman  v.  Verchofsky,  105  lU. 
App.  414. 

214  In  re  Moody,  134  Fed.  628,  14  Am. 
Bankr.  Rep.  272;  In  re  CaM,  185  Fed. 
642,  26  Am.  Bankr.  Rep.  206;  McWU- 
lianis  V.  Thomas  (Tex.  Civ.  App.)  74  S. 
W.  596;  Gans  v.  Weinstein,  37  Misa  Rep. 
209,  75  N.  Y.  Supp.  155;  Lumpkin  v. 
Foley  (C.  C.  A.)  204  Fed.  372,  29  Am. 
Bankr.  Rep.  673;  Lewis  v.  Julius  (D. 
C.)  212  Fed.  225,  31  Am.  Bankr.  Rep.  515; 
Blake  V.  Thwinjr,  185  111.  App.  187.  Con- 
tra, see  Chambers  v.  Continental  Trust 
Co.  (D.  C.)  235  Fed.  441,'  38  Am.  Bankr. 
Rep.  78. 
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the  transferee  upon  inquiry,  though  he  himself  acted  in  good  faith,  and 
if  he  could  have  discovered  by  such  inquiry  that  it  was  the  purpose  of 
the  grantor  to  defraud  his  creditors  and  secure  the  property  for  him- 
self and  his  children,  the  transfer  will  be  held  void.***^  The  same  rule 
applies  where  a  bankrupt  merchant  sells  his  entire  stock  of  goods. 
Mere  personal  good  faith  on  the  part  of  the  purchaser  is  not  enough 
to  save  the  transaction.  He  should  inquire  into  the  transaction  to  see 
if  a  fraud  upon  creditors  is  intended,  and  if  he  omits  to  do  so,  he  does 
not  occupy  the  position  of  a  bona  fide  purchaser.*^*  And  mortgaging 
an  entire  stock  of  goods  is  an  act  out  of  the  ordinary  course  of  busi- 
ness, and  is  evidence  of  the  mortgagor's  intention  to  hinder  and  delay 
creditors,  and  charges  the  mortgagee  with  notice  that  the  mortgagor 
is  insolvent.**'  But  a  mortgagee  is  not  to  be  charged  with  knowledge 
of  a  fraudulent  purpose  on  the  part  of  the  debtor  merely  because  he 
is  aware  that  a  large  part  of  the  money  borrowed  is  to  be  used  in  pay- 
ing outstanding  unsecured  debts,**'  nor  merely  because  he  has  acted 
as  attorney  for  the  bankrupt.***  On  the  other  hand,  where  a  mortgagor 
of  chattels  is  selling  oif  the  goods  for  his  own  use  with  the  consent 
of  the  mortgagee,  the  latter  is  not  a  bona  fide  holder  of  the  mortgage.**^ 
An  even  stronger  case  is  presented  where  the  person  taking  the 
property,  or  acquiring  a  lien  on  it,  acted  in  collusion  with  the  seller  or 
mortgagor,  not  only  knowing  of  his  fraudulent  purpose,  but  joining  in 
the  transaction  for  the  purpose  of  assisting  him  in  carrying  it  out. 
Here  the  sale  or  lien  is  voidable  at  the  instance  of  the  trustee  in  bank- 
ruptcy, even  though  it  was  based  upon  an  honest  debt  or  though  the 
purchaser  gave  full  value.***  In  this  connection,  an  agreement  to  with- 
hold the  deed  or  mortgage  from  the  record  is  a  suspicious  circumstance 
and  one  which  requires  explanation.  It  is  not  of  itself  such  evidence  of 
a  fraudulent  purpose  as  to  constitute  fraud  in  law,  and  so  to  warrant 

* 

setting  aside  the  conveyance  or  mortgage  without  more,  but  it  is  a 
fact  which  constitutes  more  or  less  cogent  evidence  of  a  want  of  good 


215  Clowe  V.  Seavey,  208  N.  Y.  496,  102 
N.  E.  521,  47  L.  R.  A.  (N.  S.)  284. 

21  c  Bentley  v.  YounR  (D.  O.)  210  Fed 
202.  .31  Am.  Bankr.  Rep.  506. 

217  Pterre  Banking  &  Trust  Co.  v. 
Winkler,  39  S.  D.  454,  165  N.  W.  2. 

218  Van  Iderstine  v.  National  Discount 
Co.,  227  U,  S.  575,  33  Sup.  Ct.  343,  57  L. 
Ed.  652,  20  Am.  Bankr.  Rep.  478:  In  re 
Soudan  Mf^.  Co.,  113  Fed.  804,  51  C.  0. 
A.  476.  8  Am.  Bankr.  Rep.  45. 

219  Webb  V.  Manheira,  109  App.  Div. 
63,  95  N.  Y.  Supp.  1003. 

a2o  SklUen  v.  Endelman,  39  Misc.  Rep. 
Blk.Bkb.(3d  Ed.)— 02 


261,  79  N.  Y.  Supp.  413;  Pierre  Bank- 
ing &  Trust  Co.  V.  Winkler,  39  S.  D.  454, 
165  N.  W.  2. 

221  Gorham  v.  Buzzell,  178  Fed.  596, 
24  Am.  Bankr.  Rep.  440;  In  re  Kyte, 
1S2  Fed.  166.  25  Am.  Bankr.  Rep.  337; 
In  re  Pease,  129  Fed.  446,  12  Am.  Bankr. 
Rep.  GO;  E.  S.  Bonnie  &  Co.  v.  Perry's 
Trustee,  117  Ky.  459,  78  S.  W.  208;  Par- 
kor  V.  Travers,  74  N.  .T.  Eq.  812,  71  Atl. 
612;  Babbitt  v.  Walbrun,  6  N.  B.  R.  359. 
Fed.  Cas.  No.  695.  And  see  In  re  Groez- 
inger,  199  Fed.  935,  28  Am.  Bankr.  Rep. 
732. 
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faith,  according  to  the  particular  situation  of  the  parties  and  the  intent 
as  indicated  by  all  the  facts  and  circumstances  of  the  case.'** 

§  463.  Rights  and  Liabilities  of  Transferees. — When  a  sale  or  in- 
cumbrance of  property  is  set  aside  at  the  instance  of  the  trustee  in 
bankruptcy  as  fraudulent  in  fact,  the  buyer  or  lienor  having  taken  in 
bad  faith,  with  knowledge  of  the  circumstances,  or  having  participated 
in  the  bankrupt's  fraudulent  purpose,  such  transferee  is  not  entitled  to 
retain  any  portion  of  the  property,  or  to  receive  credit  for  property  or 
money  actually  advanced,  in  other  words,  he  loses  any  consideration 
■which  he  may  have  given  for  the  transfer.**'  Neither  is  he  entitled  to 
reimbursement  for  the  cost  of  improvements  made  on  the  property  or 
for  money  advanced  to  reduce  incumbrances."*  And  the  fact  that  the 
fraudulent  vendee  of  real  property,  prior  to  accepting  an  absolute  trans- 
fer of  it  from  the  bankrupt,  held  a  mortgage  upon  the  same  property 
will  not  entitle  him  to  a  lien  thereon.*"  But  if  the  transferee  acted  in 
good  faith,  having  no  knowledge  of  the  fraudulent  design  of  the  bank- 
rupt and  giving  value,  and  it  is  therefore  decided  that  the  transfer  is 
not  void  in  toto,  but  only  voidable  to  the  extent  of  the  excess  of  the 
value  of  the  property  over  the  consideration  given,  then  the  transferee 
is  entitled  to  be  protected  to  the  extent  of  the  actual  present  considera- 
tion paid  or  given,***  and  the  trustee  cannot  have  the  sale  or  mortgage 


*»"  RoRerB  V.  Page,  140  Fed.  5D6,  72  O. 
O,  A.  164, 15  Am.  Bflnkr.  Rep.  502;  Cow- 
an  V.  Burchfield,  180  Fed.  614,  25  Am. 
Bankr.  Rep.  293;  Dean  v.  Plane,  195  III. 

405.  63  N.  E.  274. 

»»'  Fellbach  Co.  t.  Russell,  233  Fed, 
412, 147  C.  C.  A.  348,  37  Am.  Bankr.  Rep. 
285;  In  re  Friedman  (D.  C.)  241  Fed.  603, 
39  Am.  Bankr.  Rep.  777;  Bubenateln  v. 
Lottow,  220  Mass.  156,  107  N.  E.  718: 
Blake  v.  Thwing,  185  111.  App.  187;  John- 
son v.  Cohn,  39  Misc.  Bep.  ISO,  79  N. 
Y,  Supp.  130;  Bo!!ienl>luth  v.  De  Forrest 
&  Ilotcbklss  Co.,  85  Conn.  40.  81  Atl.  955; 
Holloway  t.  Brame,  83  MIsa.  335,  30 
Soutb.  1;  Allen  v.  French,  180  Maaa.  487. 
62  N.  E.  087;  Jackson  v.  Sedgwick,  193 
Fed.  374;    Scamroon  v.  Hobson,  1  Husk. 

406,  Fed.  Cns.  No.  12,4.14.  A  (creditor  to 
whom  a  bankrupt  has  granted  a  prefer- 
ence cannot  surrender  part  of  the  prop- 
erty received  In  pflrtlal  reduction  of  the 
damages  sustained  by  the  estate  In  bank- 
ruptcy. Wilson  V.  Mi  tell  ell- Wood  bnry 
Co.,  214  Mass.  514.  102  N.  E.  110.  But 
a  purchaser  of  property  of  a  corporation 
within  four  months  prior  to  the  nd Judi- 
cation of  the  corpnrntion  In  bankruptcy, 


who  compiled  with  a  request  of  tile  Belt- 
er's president  by  applying  a  portion  of 
the  purchase  price  toward  discharginK 
personal  debts  incurred  for  the  corporn- 
tlon'a  bttiedt.  cannot  be  required  to  make 
such  payments  a  second  time  to  the  cor- 
poration's trustee  In  bankruptcy.  Dough- 
ty V.  Moora,  41  Cal.  App.  664,  183  Pac. 
109. 

s"  In  re  Liller,  (D.  C.)  253  Fed.  845. 
42  Am.  Bankr.  Rep.  621;  In  re  Mead,  19 
N.  I'.,  li.  x\.  IVhI.  Has.  No.  9,365.  Com- 
225  Fed.  055,  141  C. 

1617C.  1006.  35  Am. 

Itnnkr.  fl^^^^^n  re  Bradley  (C.  C.) 
I.  Bankr.  Rep.  30. 
_^i!cago  TiUe  &  Trust 
Tpp.  f!17,  affirmed  224  111. 
485,  79  N.  E.  600.  See  Utah  Ass'n  of 
Credit  Men  v.  Jones.  40  Utah,  519,  161 
Pac.  1029. 

>"  In  re  Howard  (D.  C.)  207  Fed.  402, 
31  Am.  Bankr.  Rep.  2.^1;  Oolden  ft  Co. 
V.  Ixirlne.  42  App,  D,  C.  480;  Payne  v. 
Selion,  Stevenson  &  Co.,  81  W.  Va.  128. 
in  S.  E.  34;  Jackson  v.  Sedgwick,  180 
Fed.  508,  26  Am.  Bankr.  Rep.  8.16;  In  re 
Chase,  133  Fed.  79,  13  Am.  Bankr.  R^, 
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cancelled  and  recover  the  specific  property  without  returning  the  con- 
sideration received,**'  or  giving  bonds  to  secure  the  transferee  for  the 
amount  that  is  found  to  be  due  to  him.**'  And  even  though  a  transfer 
IS  set  aside  as  being  fraudulent  as  to  the  creditors  of  the  grantor,  still 
it  may  remain  good  as  between  the  parties  to  it.  Thus,  where  a  deed 
of  land  from  the  bankrupt  to  his  wife  is  vacated  as  voluntary  and  there- 
fore fraudulent,  still  the  wife  is  entitled  to  a  homestead  allowance  out 
of  the  proceeds  of  the  property.***  And  if  the  trustee  in  bankruptcy  sues 
the  transferee  for  the  value  of  the  property  and  recovers  a  judgment, 
and  the  transferee  thereupon  pays  the  judgment,  he  becomes  invested 
with  full  title  to  the  property  itself,  in  so  far  as  title  was  vested  in  the 
bankrupt  or  the  trustee.*** 

It  is  sometimes  impossible  for  the  fraudulent  transferee  to  restore 
the  property  to  the  trustee  in  the  condition  in  which  he  received  it,  as, 
for  instance,  in  consequence  of  a  loss  by  fire.  In  this  case,  the  rule  ap- 
pears to  be  that  the  proceeds  of  insurance  on  a  building  which  stood 
on  land  which  had  been  conveyed  to -the  insured  in  fraud  of  the  gran- 
tor's creditors  do  not  take  the  place  of  the  property  destroyed,  and  the 
grantor's  trustee  in  bankruptcy  may  not  recover  them.*** 

Where  an  assignment  of  a  cause  of  action  constitutes  an  unlawful 
preference  in  bankruptcy,  but  no  steps  are  taken  in  the  bankruptcy 
court  to  set  it  aside,  it  is  not  subject  to  collateral  attack  by  a  defendant 
in  an  action  of  fraud  by  the  assignor  to  the  use  of  the  assignee.*** 

§  464.  Rights  of  Bona  Fide  Purchasers. — Although  one  may  have 
acquired  property  under  such  circumstances  that  the  transfer  consti- 
tuted a  fraud  upon  the  creditors  of  the  grantor,  and  therefore  may  be 
unable  to  hold  the  property  as  against  the  grantor's  trustee  in  bank- 


294;  Paddock  v.  Fish,  10  Fed.  125;  Clowe 
V.  Seavey,  74  Misc.  Rep.  254,  131  N.  Y. 
Supp.  817;  Weatherwax  v.  Gorman,  150 
Mich.  316,  113  N.  W.  1105.  And  see 
Unity  Banking  &  Sav.  Co.  v.  Boyden,  159 
Fed.  916,  87  C.  C.  A.  96,  20  Am.  Bankr. 
Rep.  264.  Where,  after  the  execution  of 
a  fraudulent  bill  of  sale  of  a  certain  ves- 
sel, the  buyer  paid  various  claims 
which  were  valid  liens  thereon,  and  after 
the  sale  had  been  adjudged  void  at  the 
instance  of  the  seller's  trustee  in  bank- 
ruptcy, the  buyer  voluntarily  surren- 
dered the  vessel  to  the  trustee.  It  was 
held  that  the  court  had  no  further  juris- 
diction to  require  the  trustee  to  reim- 
burse the  buyer  to  the  amount  of  the 
liens  BO  paid  as  a  condition  to  decreeing 
a  delivery  to  the  trustee.  Arnold  v.  Eas- 
tings Trustee,  116  Ky.  686,  76  S.  W.  855. 


As  to  the  right  of  the  grai^ee  or  lienor 
to  add  interest  to  the  amount  of  his 
valid  claims,  see  Dean  v.  Plane,  195  111. 
495,  63  N.  E.  274;  Senft  v.  Lewis,  239 
Fed.  116,  152  C.  C.  A.  158,  39  Am.  Bankr. 
Rep.  240. 

227  Sharood  v.  Jordan,  90  Minn.  249,  95 
N.  W.  1108. 

22«  Horton  v.  Bnmford,  79  N.  J.  Eq. 
356,  81  Atl.  761. 

22»  Smith  V.  Kehr,  2  Dill.  50,  Fed.  Cas. 
No.  13,071,  affirmed  in  Kehr  v.  Smith, 
20  WaU.  31,  22  L.  Ed.  313. 

2  30  Thompson  v.  Toland,  48  Cal.  99. 

2  81  Trenholm  v.  Klinker,  108  Miss.  263, 
66  South.  738,  Ann.  Cas.  1917E,  289;  Un- 
derwood V.  Winslow,  234  Mass.  550,  125 
N.  E.  631. 

282  Leonard  v.  Springer,  174  111.  App. 
516. 
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ruptcy,  yet,  until  proceedings  for  its  recovery  are  begun,  his  title  is 
defeasible  only  and  not  absolutely  void,  and  therefore  he  may  in  the 
mean  time  convey  a  good  and  unimpeachable  title  to  a  third  person,  and 
if  the  latter  took  in  good  faith,  gave  value,  and  had  no  notice  of  the 
facts  which  would  invalidate  the  title  of  his  immediate  grantor,  the 
trustee  in  bankruptcy  has  no  remedy  against  him.*'*    The  trustee  may 
indeed  proceed  against  the  fraudulent  grantee  and  recover  judgment 
for  the  value  of  the  property  transferred,^'*  and  if  the  third  purchaser 
gave  a  mortgage  for  part  of  the  price,  the  trustee  in  bankruptcy  may 
claim  the  mortgage  and  the  right  to  enforce  it,  as  representing  the 
bankrupt's  creditors,*^  but  in  no  case  should  the  court  decree  the  set- 
ting aside  of  the  conveyance  from  the  bankrupt  to  his  immediate  grantee, 
since  this  would  have  the  effect  to  cloud  the  title  of  the  innocent  hold- 
^j.  286    On  the  same  principle,  if  a  fraudulent  grantee  of  property  ex- 
ecutes a  mortgage  on  the  same  to  one  who  lends  his  money  in  good 
faith,  on  the  credit  of  the  mortgagor's  apparent  title  and  without  notice 
of  any  claims  which  might  be  asserted  against  that  title  by  the  trustee 
in  bankruptcy  of  the  grantor,  the  rights  of  such  mortgagee  must  be 
fully  recognized  and  protected  in  the  bankruptcy  proceedings,*"  pro- 
vided he  has  recorded  his  mortgage  before  the  adjudication  in  bank- 
ruptcy.^^*    So  also,  the  bankruptcy  law  does  not  prevent  a  creditor  of 
the  fraudulent  grantee,  without  notice,  from  acquiring  rights  in  the 
property  superior  to  those  of  the  trustee  in  bankruptcy  of  the  grantor, 
as,  by  levying  an  attachment  on  the  property.***    So  also,  the  bona  fide 
purchaser  of  negotiable  paper  secured  by  a  mortgage,  before  maturity 
and  without  notice,  takes  the  mortgage,  as  he  does  the  notes,  free  from 
equities  arising  between  the  previous  parties  thereto,  and  also  free 
from  any  latent  equity  existing  in  a  trustee  in  bankruptcy  at  the  time 
of  the  assignment  of  the  notes,  of  which  latent  equity  there  is  no 


283  Bush  V.  Export  Storage  Co.,  136 
Fed.  918,  14  Am.  Bankr.  Rep.  138;  Pad- 
dock V.  Fish,  10  Fed.  125;  JarreU  v.  Har- 
reU,  1  Woods,  476,  7  N.  B.  R.  400,  Fed. 
Cas.  No.  7,222;  Dennett  v.  MltcheU,  Fed. 
Cas.  No.  3,789;  Judson  v.  Kelty,  5  Ben. 
348,  6  N.  B.'R.  165,  Fed.  Cas.  No.  7,567; 
Coolidge  V.  Ayers,  76  Vt.  405,  57  Ati.  970; 
Hackney  v.  First  Nut  Bank,  68  Neb.  588, 
94  N.  W.  805,  98  N.  W.  412;  Unmack 
V.  Douglass,  75  Conn.  633,  55  Ati.  12;  Un- 
ion Trust  &  Savings  Bank  v.  Amery,,  72 
Wash.  648,  131  Pac.  199;  Watson  v. 
Adams,  242  Fed.  441,  155  C.  C.  A.  217, 
39  Am.  Bankr.  Rep.  473;  Merrick  v. 
Pattison,  85  Wash.  240,  147  Pac.  1137; 
Gray  v.  Breslof  (D.  C.)  273  Fed.  526. 


284  Hackney  v.  First  Nat  Bank,  68 
Neb.  588,  94  N.  W.  805,  98  N.  W.  412; 
Gray  v.  Breslof  (D.  C.)  273  Fed.  526. 

286  Prescott  V.  Gallucdo,  164  Fed.  618, 
21  Am.  Bankr.  Rep.  229. 

280  Skillin  v.  Maibrunn,  176  N.  T.  688, 
68  N.  E.  1124. 

««7  Putnam  v.  South  worth,  197  Mass. 
270,  83  N.  ^.  887;  Brooks  v.  D'Orville, 
7  Ben.  485,  Fed.  Cas.  No.  1,951;  Sedg- 
wick V.  Place,  12  Blatchf .  163,  10  N.  B. 
R.  28,  Fed.  Cas.  No.  12,621;  Angle  v. 
Bankers'  Surety  Co.,  244  Fed.  401,  157 
O.  C.  A.  27,  41  Am.  Bankr.,  Rep.  90. 

238  Putnam  v.  Southworth,  197  Mass. 
270,  83  N.  E.  887. 

288  In  re  Mullen,  101  Fed.  413,  4  Am. 
Bankr.  Rep.  224. 
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notice  actual  or  constructive.***  And  therefore  he  is  entitled  to  pro- 
tection and  to  the  benefit  of  his  security,  as  against  the  trustee,  although 
his  immediate  vendor  held  it  under  such  circumstances  of  fraud  as  would 
have  made  him  liable  to  an  action  by  the  trustee  to  set  aside  the  se- 
curity.*** 

But  a  purchaser  from  the  fraudulent  grantee  may  of  course  be  charge- 
able with  the  consequences  of  the  original  fraud,  if  he  knew  of  it.  But 
this  must  be  clearly  made  out.  The  mere  fact  that  there  was  something 
unusual  in  the  original  transaction  (as,  that  it  embraced  the  whole  of  a 
stock  of  goods)  may  not  be  enough  to  charge  him  with  notice.***  But 
if  he  had  reasonable  cause  to  believe  that  the  transfer  was  fraudulent, 
or  was  aware  of  suspicious  circumstances  and  omitted  to  make  proper 
inquiries,  he  cannot  claim  to  occupy  the  position  of  an  innocent  pur- 
chaser without  notice.***  And  although  the  mere  institution  of  proceed- 
ings in  bankruptcy  does  not  give  constructive  notice  to  third  persons 
that  they  must  be  on  their  guard  in  dealing  with  property  which  the 
bankrupt  had  previously  conveyed  or  incumbered,  because  there  may 
be  ground  to  attack  such  conveyance  or  incumbrance  as  fraudulent,*** 
yet  after  the  trustee  in  bankruptcy  has  begun  his  action  to  set  aside  a 
transfer  of  property  as  fraudulent,  no  third  person  can  acquire  a  good 
title  to  it  from  the  defendant  in  that  action.*** 

§  465.  Jurisdiction,  Form  of  Action,  Parties,  and  Pleading. — ^A  suit 
by  a  trustee  in  bankruptcy  to  set  aside  an  alleged  -fraudulent  conveyance 
by  the  bankrupt  may  be  maintained  either  in  the  court  of  bankruptcy 
or  in  any  state  court  which  would  have  had  jurisdiction  of  a  similar 
action  by  the  creditors;  for  this  purpose  the  jurisdiction  of  the  two 
courts  is  concurrent.**^     But  when  the  court  of  bankruptcy  has  taken 


2  40  In  re  Schwarz,  200  Fed.  309,  29 
Am.  Bankr.  Rep.  700.  This  rule  Is  firm- 
ly  settled  so  far  as  the  federal  courts 
are  concerned,  by  the  decision  in  Car- 
penter V.  Longan,  16  Wall.  271,  21  L. 
£d.  313,  though  It  must  be  admitted  that 
elsewhere  there  Is  considerable  conflict 
of  authority  upon  the  question.  See 
Clement  v.  Saratoga  Holding  Co.,  161 
App.  Div.  898,  145  N.  Y.  Supp.  628,  hold- 
ing that  the  purchaser  must  bring  him- 
self within  the  definition  of  a  oona  fide 
holder  under  the  Bankruptcy  Act,  and 
not  merely  within  the  definitions  of  a 
state  law  on  the  subject  of  negotiable 
instruments. 

2*1  Myers  v.  Hazzard,  4  McCrary,  94, 
50  Fed.  155. 

242  Babbitt  v.  Walbrun,  1  Dill.  19,  4 
N.  B.  R.  121,  Fed.  Cas.  No.  694.  See 
Faulkner  v.  Kaplon,  203  Fed.  114.    The 


I)urchaser  of  mortgaged  premises  is  not 
charged  with  notice  of  the  mortgagor's 
fraudulent  intent  as  to  creditors  by  his 
knowledge  of  the  fact  that  the  mortgage 
was  not  recorded,  that  the  parties  to  it 
were  brothers-in-law,  that  the  mortgagor 
was  heavily  indebted,  or  that  he  retained 
possession  of  the  property  after  the 
mortgage.  Kimbrough  v.  Aired,  202  Ala. 
413,  80  South.  617. 

2 4«  Darby  v.  Lucas,  1  Dill.  164,  Fed. 
Cas.  No.  3,573;  In  re  Moody,  134  Fed. 
628,  14  Am.  Bankr.  Rep.  272. 

2  44  In  re  Mullen,  101  Fed.  413,  4  Am. 
Bankr.  Rep.  224;  Paddock  v.  Fish,  10 
Fed.  125. 

245  Brewster  v.  Goff,  164  Fed.  127,  21 
Am.  Bankr.  Rep.  239. 

246  Johnston  v.  Forsyth  Mercantile 
Co.,  127  Fed.  845,  11  Am.  Bankr.  Rep. 
669;  Carter  v.  Hobbs,  92  Fed.  594,  1  Am. 
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jurisdiction,  any  proceedings  in  the  state  court  which  would  interfere 
with  the  full  exercise  of  that  jurisdiction  or  with  its  control  of  the  prop- 
erty in  suit  may  be  restrained.^*'  Formerly,  a  suit  of  this  character 
might  also  be  brought  in  a  federal  circuit  court.***  And  under  the  pres- 
ent statute  it  appears  that  a  non-resident  defendant  may  be  sued  in  the 
federal  district  court  of  the  district  where  he  is  domiciled,  since  juris- 
diction is  given  to  "any"  court  of  bankruptcy.***  Where  an  action  of 
this  kind  has  been  begun  in  a  United  States  court  by  judgment  creditors, 
its  jurisdiction  to  proceed  with  the  case  is  probably  not  affected  by  the 
filing  of  a  petition  in  bankruptcy  against  the  debtor,**^  but  it  should 
not  take  jurisdiction  of  a  creditor's  bill  when  proceedings  in  bankruptcy 
have  already  been  commenced.**^* 

Since  a  trustee's  suit  to  set  aside  a  fraudulent  transfer  of  property 
is  in  the  nature  of  a  creditor's  bill,  he  may  appropriately  proceed  by  a 
bill  in  equity,  notwithstanding  the  fact  that  there  may  be  a  remedy  at 
law.***  Or,  according  to  the  circumstances  of  the  particular  case,  he 
may  bring  an  action  for  money  had  and  received,***  or  trover,***  or  as- 
sumpsit where  the  goods  transferred  have  been  converted  into  money.*** 
But  the  claims  of  the  trustee  against  an  alleged  fraudulent  transferee  or 
preferred  creditor  cannot  be  determined  summarily  by  the  court  of 
bankruptcy  on  motion  and  rule.***  If  the  trustee,  upon  his  appointment, 
finds  a  suit  already  commenced  and  in  progress  in  a  state  court  by  one 
or  more  of  the  creditors  to  set  aside  a  fraudulent  conveyance  by  the 
bankrupt,  he  may  apply  to  the  court  of  bankruptcy  for  permission  to 
intervene  in  such  action,  and  leave  will  generally  be  granted  if  it  ap- 
pears to  be  for  the  best  interests  of  the  estate.**' 


Bankr.  Rep.  215.  And  see  Whittington 
V.  Simmons,  32  Ark.  377.  Supra,  §§  410- 
414. 

247  Kellogg  V.  RusseU,  11  Blatchf.  519, 
11  N.  B.  R.  121,  Fed.  Cas.  No.  7,666. 

248Woolridge  v.  McKenna,  8  Fed. 
650;  Nicholas  v.  Murray,  5  Sawy.  320, 
Fed.  Cas.  No.  10,223. 

240  Bankruptcy  Act  1898^  §§  67e,  70e, 
as  amended  by  Act  Cong.  Feb.  5,  1903, 
32  Stat.  797. 

2B0  National  Bank  of  the  Republic  t. 
Hobbs,  118  Fed.  626,  9  Am.  Bankr.  Rep. 
190. 

261  Cruchet  v.  Red  River  Min.  Co.,  155 
Fed.  486,  18  Am.  Bankr.  Rep.  814. 

26  2  Parker  v.  Black,  151  Fed.  18,  80  C. 
C.  A.  484,  18  Am.  Bankr.  Rep.  15;  Wall 
V.  Cox,  101  Fed.  403,  41  C.  C.  A.  408,  .4 
Am.  Bankr.  Rep.  659;  Cox  v.  Wall,  99 
Fed.  546;  Schrenkeisen  v.  Miller,  9  Ben. 
55,  Fed.  Cas.  No.  12,480;    In  re  Hunt, 


2  N.  B.  R.  539,  Fed.  Cas.  No.  6,881;  Lls- 
berger  v.  Gamett,  1  Hughes,  620,  Fed. 
Cas.  No.  8,383;  Gnichtel  v.  First  Nat 
Bank,  66  N.  J.  Eq.  88,  53  AU.  1041; 
Thompson  v.  First  Nat  Bank,  84  Miss. 
54,  36  South.  65.  Compare  Gray  v. 
Beck,  6  Fed.  595.  And  see  Frank  v. 
Musliner,  76  App.  Div.  616,  78  N.  Y. 
Supp.  369;  Blake  v.  Thwing,  185  111. 
App.  187. 

258  Elmore  v.  Symonds,  183  Mass.  321, 
67  N.  E.  314. 

2  64Mowry  v.  Reed,  187  Mass.  174,  72 
N.  E.  936. 

25  3  Lyon  V.  Clark,  129  Mich.  381,  88  N. 
W.  1046. 

2  50  Supra,  §  403.  See  In  re  Green  (D. 
C.)  207  Fed.  693,  30  Am.  Bankr.  Rep.  464. 

25  7  In  re  Riker,  107  Fed.  96,  5  Am. 
Bankr.  Rep.  720;  Kimmouth  v.  Braeu- 
tigam  (N.  J.  Eq.)  57  Atl,  1013 ;  Bunch  v. 
Smith,  116  Tenn.  201,  93  S.  W.  80;   At- 
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The  bankrupt  himself  is  neither  a  necessary  nor  a  proper  party  to  a 
bill  in  equity  by  his  trustee  to  set  aside  an  alleged  fraudulent  convey- 
ance or  transfer.***  But  where  several  persons  are  all  connected  with 
various  fraudulent  undertakings  for  the  purpose  of  preventing  the  bank- 
rupt's property  from  reaching  the  control  of  the  trustee,  although  they 
are  not  all  connected  with  each  fraudulent  act,  but  some  of  them 
performed  one  act  and  some  another,  all  tending  to  the  same  result, 
the  trustee  may  join  them  all  in  one  suit  to  obtain  possession  of  the 
property  involved.***  But  in  a  suit  to  recover  a  preferential  transfer 
only  those  persons  who  have  received  some  benefit  or  advantage  from 
it  are  proper  defendants.*** 

As  to  matters  of  pleading  and  practice,  the  trustee's  suit  will  be 
governed  by  the  laws  and  rules  of  the  court  where  it  is  brought,  and 
where  that  is  a  federal  court,  the  suit  is  treated  as  one  in  equity  and 
will  be  governed  by  the  rules  of  pleading  and  practice  in  equity,  inde- 
pendently of  the  state  practice.***  But  in  any  case,  the  trustee's  bill 
or  complaint  must  set  forth  specifically  all  the  facts  and  circumstances 
necessary  to  show  the  nature  of  the  transaction  in  controversy  and  its 
fraudulent  character.***  Thus,  as  a  basis  for  the  suit,  the  bill  must  show 
that  there  were  creditors  existing  at  the  time  of  the  transfer  which  is 
attacked,  or  else  allege  such  a  fraudulent  intent  as  would  make  the 
transfer  or  conveyance  void  as  against  subsequent  creditors;  and  it 
must  state  the  aggregate  amount  of  the  claims  proved  in  the  bankruptcy 
proceedings  and  aver  that  the  assets  are  not  sufficient  to  satisfy  such 
claims ;  but  it  is  not  necessary  to  name  the  unsecured  creditors  whom 


kins  V.  Globe  Bauk  &  Trust  Co.  (Ky.) 
124  S.  W.  879 ;  Tharp  v.  Tharp's  Trustee 
(Ky.)  110  S.  W.  814.  See  Davis  v.  W.  F. 
Vandlver  &  Ck).,  143  Ala.  202,  38  South. 
850. 

2»8Bufflngton  v.  Harvey,  95  U.  S.  99, 
24  L.  Ed.  381 ;  Benton  v.  Allen,  2  Fed. 
448;  Huntington  y.  Saunders,  14  Fed. 
907. 

25*  Potts  T.  Hahn,  32  Fed.  660;  Jones 
v.  Slauson,  33  Fed.  632 ;  Strasburger  v. 
Bach,  157  Fed.  918,  19  Am.  Bankr.  Rep. 
732 ;  Norcross  v.  Nathan,  99  Fed.  414,  3 
Am.  Bankr.  Rep.  613;  Rubenstein  t. 
Lottow,  220  Mass.  156,  107  N.  E.  718. 

S60  Page  v.  Moore,  179  Fed.  988,  24  Am. 
Bankr.  Rep.  745. 

261  Westall  V.  Avery,  171  Fed.  626,  96 
C.  C.  A.  428,  22  Am.  Bankr.  Rep.  673. 

2«2  Flanders  v.  Coleman,  250  U.  S.  223, 
39  Sup.  Ct.  472,  63  L.  Ed.  948,  43  Am. 
Bankr.  Rep.  563;  In  re  Mcintosh,  150 
Fed.  546,  80  C.  C.  A.  250,  18  Am.  Bankr. 
Rep.  169;    Johnston  v.  Forsyth  Mercan- 


tile Co.,  127  Fed.  845, 11  Am.  Bankr.  Rep. 
669;  Comstock  y.  Tracey,  46  Fed.  162; 
Gray  v.  Brunold,  140  Cal.  615,  74  Pac. 
303 ;  Crim  v.  Rice,  232  Fed.  570,  146  C. 
C.  A.  528,  37  Am.  Bankr.  Rep.  320;  Kim- 
brough  v.  Aired,  202  Ala.  413,  80  South. 
617;  Ury  v.  Van  Every,  181  Cal.  604, 188 
Pac.  985;  McKey  v.  Cochran,  262  111. 
376,  104  N.  E.  693.  A  blU  by  the  trustee 
of  a  bankrupt  corporation  to  recover  the 
amount  paid  by  the  corporation  on  an  ac- 
commodation note  in  frhud  of  its  cred- 
itors while  insolvent,  is  iusuflicient  if  it 
does  not  allege  that  the  holder  knew  of 
the  fraud.  Gullege  v.  Woods,  108  Miss. 
233,  66^outh.  536.  If  a  trustee,  suing  to 
recover  property  fraudulently  transfer- 
red, seeks  to  recover  property  subse- 
quently acquired  by  the  transferee  as  the 
proceeds  of  the  transferred  property,  the 
complaint  must  show  the  necessary  facts. 
Hane  v.  Crown  &  Keystone  Co  (D.  C.) 
223  Fed.  439,  35  Am.  Bankr.  Rep.  175. 
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the  trustee  represents  nor  to  specify  or  describe  their  respective  debts.*** 
The  bill  must  also  offer  to  do  equity.  For  instance,  if  thp  transaction 
was  fraudulent  only  in  part,  the  defendant  being  entitled  to  retain  or 
receive  what  he  gave  in  the  way  of  a  present  valid  consideration,  the 
trustee  must  offer  in  his  bill  to  pay  the  defendant  what  may  equitably 
be  due  to  him.*** 

Such  a  bill,  seeking  to  set  aside  a  chattel  mortgage  and  a  sale  there- 
under, and  also  an  assignment  for  the  benefit  of  creditors,  as  fraudulent 
against  creditors,  and  to  recover  the  property,  is  not  multifarious,  its 
object  being  to  recover  the  estate  and  clear  it  of  incumbrances,  and  all 
the  acts  of  the  defendants  having  been  done  with  a  common  purpose.*** 
The  answer  should  deny  specifically'  the  essential  allegations  of  the 
bill,***  and  may  plead  any  proper  defense,  but  it  is  not  necessarily  a 
defense  that  the  property  is  already  in  the  possession  of  the  trustee, 
having  been  seized  by  the  marshal,**'  nor  that  the  bankrupt's  discharge 
was  granted  notwithstanding  opposition  to  it  on  the  ground  of  the  same 
alleged  fraudulent  transaction.***  As  to  pleading  the  statute  of  limita- 
tions as  a  defense,  it  was  formerly  held  that  the  trustee  could  not  main- 
tain the  suit  if  a  similar  action  by  creditors  would  have  been  barred  by 
the  state  statute.***  But  since  his  title  is  based  on  the  bankruptcy  act, 
and  since  the  operation  of  that  act  cannot  be  in  any  way  affected  by 
state  legislation,  it  is  thought  that  the  only  applicable  statute  of  limi- 
tations is  that  contained  in  the  bankruptcy  act  itself,  to  the  effect  that 
"suits  shall  not  be  brought  by  jor  against  a  trustee  of  a  bankrupt  estate 
subsequent  to  two  years  after  the  estate  has  been  closed."  *'* 

§  466.  Burden  of  Proof  and  Evidence. — In  a  suit  to  set  aside  an  al- 
leged" fraudulent  transfer  of  property,  the  trustee  must  assume  the  bur- 
den of  proving  the  fraud  charged  by  clear  and  satisfactory  evidence.*'* 


2«8  CJart Wright  v.  West,  185  Ala.  41,  64 
South.  293 ;  Barrett  v.  Kaigler,  200  Ala. 
404,  76  South.  320;  Riggs  v.  Price,  277 
Mo.  333,  210  S.  W.  420. 

28*  Albert  Pick  &  Co.  v.  Natalby,  211 
111.  App.  486. 

265  Piatt  V.  Preston,  19  N.  B.  R.  241, 
Fed.  Cas.  No.  11,219.  And  see  O'FarreU 
V.  Poston,  105  S.  C.  30,  89  S.  K  483. 

260  Prestridge  v.  Wallace,  155  Ala.  540, 
46  South.  .970. 

287  Kellogg  V.  Russell,  11  Blatchf.  519, 
11  N.  B.  R.  121,  Fed.  Cas.  No.  7,666. 

268  Jones  V.  Milbank,  6  L.aus.  (N.  Y.)  73. 

269  Jones  V.  Smith,  38  Fed.  380;  Mar- 
tin V.  Smith,  1  Dill.  85,  4  N.  B.  R.  274, 
Fed.  Cas.  No.  9,164.  And  see  L(4iman  v. 
La  Forge,  42  Fed.  493. 

270  Bankruptcy  Act  1898,  §  lid.    Arid 


see  Bean  v.  Brookmire,  1  Dill.  26,  4  N. 

B.  R.  196.  Fed.  Cas.  No.  1,168. 

271  Osley  V.  Adams  (C.  C.  A.)  268  Fed. 
114,  46  Am.  Bankr.  Rep.  40;  Reed  v. 
Chase  (Mass.)  130  N.  E.  257;  Angle  v. 
Bankers'  Surety  Co.,  244  Fed.  401,  157 

C.  C.  A.  27,  41  Am.  Bankr.  Rep.  90; 
Johnstone  v.  Babb,  240  Fed.  668,  153  C. 
C.  A.  466,  38  Am.  Bankr.  Rep.  715;  In 
re  Mosher  (D.  C.)  224  Fed.  739,  35  Am. 
Bankr.  Rep.  284 ;  In  re  Grocers*  Baking 
Co.*  (D.  C.)  266  Fed.  900,  46  Am.  Bankr. 
Rep.  150;  French  v.  Cunningham  (C.  C. 
A.)  261  Fed.  909.  44  Am.  Bankr.  Rep. 
534;  Murray  v.  Ray,  251  Fed.  866,  164 
C.  C.  A.  82,  42  Am.  Bankr.  Rep.  315; 
Peterson  v.  Mettler,  198  Fed.  938,  29 
Am.  Bankr.  Rep.  158;  Jacobs  v.  Van 
Sickel,  123  Fed.  340,  10  Am.  Bankr.  Rep. 
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A  purpose  to  hinder  or  defraud  creditors,  and  knowledge  thereof  on  the 
part  of  the  transferee,  cannot  be  presumed  from  the  bare  fact  of  a  con- 
veyance of  property  by  one  who  was  then  insolvent  and  afterwards 
becomes  bankrupt,*"  though  proof  of  .highly  suspicious  facts  in  con- 
nection with  the  transfer  or  in  the  conduct  of  the  parties  may  make 
out  a  prima  facie  case  of  fraud.*'^  But  the  fact  alone  that  a  sale  is  made 
out  of  the  usual  course  of  business  of  the  debtor  is  not  sufficient  to 
stamp  the  transaction  as  fraudulent,  though  it  may  be  a  badge  of  fraud, 
depending  for  its  effect  on  the  surrounding  facts.*'*  In  this  connec- 
tion, the  trustee  is  entitled  to  avail  himself,  in  like  manner  as  any 
judgment  creditor,  of  a  decree  of  a  state  court  declaring  the  transfer 
or  conveyance  by  the  debtor  to  have  been  fraudulent  and  void,*"^  and 
every  declaration  of  the  bankrupt  in  reference  to  defrauding  his  credi- 
tors and  acts  on  his  part  showing  the  nature  and  intent  of  the  fraudu- 
lent scheme  are  admissible  where  a  prima  facie  case  of  conspiracy  is 
made  out.*''  And  it  may  be  shown  that,  eight  days  after  another  sale 
made  a  month  before  the  sale  in  question,  a  secret  agreement  was  en- 
tered into  between  the  parties  whereby  the  vendor  was  reinvested  with 
an  interest  in  the  property  sold.*''  But  evidence  of  transactions  with 
others  than  the  transferee  in  question,  proper  to  be  considered  in  deter- 


519 ;  Benton  v.  Allen,  2  Fed.  448 ;  Joseph 
V.  Raff,  176  N.  Y.  611,  68  N.  B.  1118; 
Klein  V.  Gallln,  141  N.  Y.  Supp.  831; 
Smith  V.  Eldreiige,  143  N.  Y.  Supp.  87 ; 
Kanne  v.  Kanne,  119  Minn.  265,  138  N. 
W.  25 ;  Halbert  v.  Pranke,  91  Minn.  204, 
97  N.  W.  976;  Sharood  v.  Jordan,  90 
Minn.  249,  95  N.  W.  1108;  Bailey  v. 
Wood,  211  Mass.  37,  97  N.  E.  902,  Ann. 
Caa  1913A,  950;  Eason  v.  Garrison,  36 
Tex.  Civ.  App.  574,  82  S.  W.  800 ;  Falls 
City  Tinware  Co.'s  Trustee  v.  Levliie,*  104 
S.  W.  716,  31  Ky.  Law  Rep.  1103 ;  Cole- 
man V.  Hagey  (Mo.)  158  S.  W.  829; 
Horine  r.  Lurfa,  49  Pa.  Super.  Ct.  171 ; 
Gihnore  v.  Wall,  31  Okl.  754,  123  Pac. 
1060;  McCrory  v.  Donald,  192  Ala.  312, 
68  South.  306;  McKey  v.  Cochran,  262 
111.  376,  104  N.  E.  693;  Finch  v.  Cecil, 
170  N.  C.  114,  86  S.  E.  991 ;  Holbrook  v. 
International  Trust  Co.,  220  Mass.  150, 
107  N.  B.  665;  Putnam  v.  United  States 
Trust  Co.,  223  Mass.  199,  111  N.  E.  969 ; 
Jones  V.  Shiro,  116  Me.  512,  102  Atl.  76. 
In  a  suit  by  a  trustee  in  bankruptcy  to 
reach  property  transferred  by  the  bank- 
rupt to  his  wife,  the  mere  fact  that  nei- 
ther husband  nor  wife  was  called  by  the 
defense,  does  not  sustain  the  plaintiff's 
burden  of  showing  a  secret  trust.  Lyon 
T.  Wallace,  221  Mass.  351, 108  N.  E.  1075. 
27  2  Webb's  Trustee  v.  Lynchburg  Shoe 


Co.,  106  Va.  726,  56  S.  B,  581  \  Button  v. 
Cloar,  26  Tex.  Civ.  App.  547,  65  S.  W.  70 ; 
Love  V.  Export  Storage  Co.,  143  Fed.  1, 
74  C.  C.  A.  155,  16  Am.  Bankr.  Rep.  171. 
Compare  Thomas  v.  Roddy,  122  App.  Div. 
851,  107  N.  Y.  Supp.  473.  And  see 
Fouche  V.  Shearer,  172  Fed.  592,  22  Am. 
Bankr.  Rep.  828;  Phillips  v.  Huffaker, 
35  Cal.  App.  531,  170  Pac.  431. 

2  78  In  re  Hunt,  2  N.  B.  B.  539.  Fed. 
Cas.  No.  6,881.  In  a  creditors'  suit 
against  the  members  of  an  insolvent 
banking  firm,  to  set  aside  alleged  fraud- 
ulent transfers  of  the  bank's  assets  the 
failure  of  the  defendants  to  produce  the 
important  books  of  the  bank  when  re- 
quired, or  to  account  for  the  same,  raises 
a  presumption  of  fraud  of  the  most  dam- 
aging character.  National  Bank  of  Re- 
public V.  Ilobbs,  118  Fed.  626,  9  Am. 
Bankr.  Rep.  190. 

2  74  Houck  V.  Christy,  152  Fed.  612,  81 
C.  C.  A.  602,  18  Am.  Bankr.  Rep.  330; 
Babbitt  v.  Walbrun,  1  Dill.  19,  4  N.  B.  R. 
121,  Fed.  Cas.  No.  694. 

273  In  re  Lesser,  100  Fed.  433,  3  Am. 
Bankr.  Rep.  815. 

.2  76  Tyler  v.  Angevine,  15  Blatchf.  536, 
Fed.  Cas.  No.  14,306. 

27T  Rosenthal  v.  Walker,  111  U.  S.  185, 
4  Sup.  Ct.  .3S2,  28  L.  Ed.  .^95. 
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mining  the  bankrupt's  intention,  or  as  bearing  on  the  question  of  his 
insolvency,  is  not  admissible  against  the  transferee  without  evidence 
that  he  had  knowledge  of  such  transactions.*'*  So,  evidence  of  what 
the  bankrupt  said  to  the  defendant  some  days  before,  when  he  borrowed 
the  money  of  him,  as  to  what  he  wanted  it  for,  or  of  statements  then 
made  by  the  bankrupt  as  to  his  financial  condition,  or  of  the  time  fixed 
for  repayment,  has  no  bearing  on  the  question  whether  the  defendant 
knew  or  had  reasonable  cause  to  believe  the  bankrupt  was  insolvent 
when  he  repaid  the  loan.*'*  And  testimony  that  the  bankrupt  secreted 
the  money  which  he  received  on  the  sale  in  question,  for  the  purpose  of 
defrauding  his  creditors,  does  not  show  that  the  defendant  had  any 
knowledge  of  such  fraudulent  intent.***  And  so,  where  a  bill  of  sale 
is  attacked  as  fraudulent,  evidence  that  the  bankrupt  secreted  certain 
of  his  property  is  not  admissible  except  for  the  purpose  of  showing  what 
goods  were  on  hand  at  the  date  of  the  bill  of  sale.***  And  generally, 
the  trustee's  case  must  fail  where  the  only  witnesses  introduced,  who 
were  the  parties  to  the  transaction  attacked,  all  testify  that  the  transfer 
was  made  in  good  faith  and  for  a  fair  consideration.*** 

It  is  also  necessary  for  the  trustee  to  prove  that  there  were  creditors 
of  the  bankrupt  whose  claims  were  in  existence  at  or  before  the  time 
of  the  transaction  assailed  as  fraudulent,  or  else  that  he  had,  at  that 
time,  a  fraudulent  intention  as  to  those  who  might  afterwards  become 
his  creditors.***  Likewise  the  trustee  must  not  only  allege  but  prove 
that  the  assets  of  the  estate  in  bankruptcy  are  not  sufficient  to  satisfy 
the  claims  against  it,  and  on  this  point,  evidence  as  to  all  the  claims, 
whether  secured  or  unsecured,  will  be  admissible.*** 

It  is  also  incumbent  on  the  trustee  to  prove,  by  competent  and  sat- 
isfactory evidence,  that  the  bankrupt  was  insolvent  at  the  time  of  the 
transaction  in  question  and  that  the  transferee  knew  of  it  or  had  suffi- 
cient cause  to  believe  it.***    The  insolvency  may  be  shown  by  the  books 


2T8  Doxsee  v.  Waddick,  122  Iowa,  599, 
98  N.  W.  483. 

279  Goodrich  v.  Wilson,  119  Mass.  429, 
But  see  Johnson  v.  Canfleld-Swlgart  Co., 
292  111.  101,  126  N.  E.  608. 

2  80  Schilling  v.  Curran,  30  Mont.  370, 
76  Pac.  998. 

2  81  Frank  v.  Musliner,  76  App.  Div. 
616,  78  N.  Y.  Supp.  369. 

282  Entwisle  v.  Seidt,  155  Fed.  864,  19 
Am.  Bankr.  Rep.  185. 

288  In  re  Snodgrass,  209  Fed.  325,  126 
C.  C.  A.  251,  31  Am.  Bankr.  Rep.  601; 
Coleman  v.  Hagey,  252  Mo.  102,  158  S. 
W.  829;   Ix)ngbottom  v.  Emery,  261  Pa. 


163, 104  Atl.  561 ;  Scales  v.  Holje,  41  Cal. 
App.  733,  183  Pac.  308. 

284Riggs  V.  Price,  277  Mo.  333,  210 
S.  W.  420. 

285  Van  Iderstine  v.  National  Discount 
Co.,  174  Fed.  518,  98  C.  C,  A.  300,  23  Am. 
Bankr.  Rep.  345 ;  Cans  v.  Weinstein,  83 
App.  Div.  358,  82  N.  Y.  Supp.  280 ;  Joseph 
V.  Raflf,  176  N.  Y.  611,  68  N.  E.  1118; 
Horton  v.  Bamford,  79  N.  J.  Eq.  356,  81 
Atl.  761 ;  Way  v.  Ruflf,  112  Minn.  57,  127 
N.  W.  564,  609;  Moran  v.  Morgan,  252 
Fed.  719,  164  C.  O.  A.  559.  42  Am.  Bankr. 
Rep.  430.  Compare  Senft  v.  Lewis,  239 
Fed.  116,  152  O.  a  A.  158,  39  Am.  Bankr. 
Rep.  240. 
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of  the  bankrupt,  including  private  memorandum  books,***  or  by  the 
debtor's  schedules  in  bankruptcy,  if  filed  shortly  after  the  transfer  in 
question,**'  but  not  if  filed  more  than  a  year  after  the  transaction  which 
is  alleged  to  have  been  fraudulent.***  Evidence  that  a  bankrupt,  while 
insolvent,  conveyed  valuable  property  to  his  brother  for  an  inadequate 
consideration,  that  by  agreement  between  them  the  brother  withheld 
the  deeds  from  record,  and  that  the  bankrupt  afterwards  borrowed  large 
sums  of  money  on  his  representation  that  he  owned  such  property,  will 
be  sufficient  to  establish  actual  fraud  and  entitle  the  bankrupt's  trustee 
to  recover  the  property.***  Where  the  transfer  attacked  is  a  payment 
of  money,  it  is  not  necessary  to  trace  it  to  the  present  possession  of  the 
defendant.***  Where  the  trustee's  contention  is  that  the  bankrupt  con- 
spired with  several  other  persons  to  secure  or  convert  his  property,  and 
withdraw  it  from  the  reach  of  the  creditors,  he  will  establish  his  case 
by  proof  that  any  two  of  the  defendants  acted  in  concert  in  the  fraudu- 
lent scheme,  though  he  may  be  unable  to  prove  that  all  of  the  defend- 
ants were  parties  to  the  conspiracy.**^ 

On  the  other  hand,  at  least  when  the  trustee  has  made  out  a  prima 
facie  case,  the  defendant  must  assume  the  burden  of  proving  that  he 
was  a  purchaser  for  value  and  in  good  faith  and  for  a  fair  considera- 
tion.*** For  this  purpose  he  must  be  allowed  to  present  all  competent 
evidence  bearing  on  the  question  of  the  good  faith  of  the  transaction 
and  the  consideration  given.***  And  he  is  not  estopped  from  claiming 
that  the  conveyance  in  question  was  valid  as  to  him  by  the  fact  that 


286  In  re  E.  S.  Wheeler  &  Co.,  158  Fed. 
603,  85  O.  O.  A.  425,  19  Am.  Bankr.  R«p. 
641. 

2  87  Saxton  V.  Sebring,  96  App.  DIt. 
570,  89  N.  Y.  Supp.  372. 

288Barr  v.  Sofranski,  130  App.  Div. 
783, 115  N.  T.  Supp.  533. 

s 89  Peterson  v.  Mettler,  198  Fed.  938, 
29  Am.  Bankr.  Rep.  158. 

280  Smith  V.  Mutual  Life  Ins.  Co.  (0. 
G.)  178  Fed.  510,  24  Am.  Bankr.  Rep.  514. 

2»iMcGill  V.  Commercial  Credit  Co. 
(D.  C.)  243  Fed.  637,  39  Am.  Bankr.  Rep. 
702;  Gregory  v.  Binghamton  Trust  Co., 
168  App.  Div.  805,  154  N.  Y.  Supp.  376 ; 
Saxton  T.  Sebring,  96  App.  Div.  570,  89 
N.  Y.  Supp.  372. 

292  Owens  V.  Daniel,  230  Fed.  101>  144 
C.  O.  A.  399,  30  Am,  Bankr.  Rep.  433; 
Kllnger  v.  Hyman,  223  Fed.  257,  138  C. 
C.  A.  499,  34  Am.  Bankr.  Rep.  338; 
Harvey  v.  Stowe,  219  Fed.  17,  134  C.  C. 
A.  635 ;  Rison  v.  Parham,  219  Fed.  176, 
134  C.  C.  A.  550,  33  Am.  Bankr.  Rep.  571 ; 
Stroecker  v.  Patterson,  220  Fed.  21,  136 
C.  C.  A.  597,  34  Am.  Bankr.  Rep.  287; 


Sturdivant  Bank  v.  Schade,  195  Fed.  188, 
115  C.  C.  A.  140.  27  Am.  Bankr.  Rep.  673 ; 
Harper  v.  Sanderson  (D.  O.)  264  Fed. 
857,  45  Am.  Bankr.  Rep.  579;  In  re 
Musica  (D.  O.)  263  Fed.  156,  44  Am. 
Bankr.  Rep.  628;  Winslow  v.  Staab  (D. 
C.)  233  Fed.  305,  36  Am,  Bankr.  Rep. 
626;  Bentley  v.  Young  (D.  C.)  210  Fed. 
202,  31  Am.  Bankr.  Rep.  506;  Pope  v. 
Cantwell  (D.  C.)  206  Fed.  908,  30  Am. 
Bankr.  Rep.  802;  Lawrence  v.  Lowrie 
(D.  C.)  133  Fed.  995,  13  Am.  Bankr.  Rep. 
297;  Garland  v.  Arrowood,  177  N.  C. 
371.  99  S.  E.  100 ;  McNamara  v.  Fams- 
worth,  106  Wash.  523,  180  Pae.  466; 
Abele  v.  Beacon  Trust  Co.,  228  Mass.  438, 
117  N.  E.  833;  Eberline  v.  Prager,  209 
Mich.  322.  176  N.  W.  428;  Lockhart  v. 
Edge,  40  S.  D.  307,  167  N.  W.  164 ;  Wick 
V.  Hickey  (Iowa)  103  N.  W.  469. 
•  2  93  Joseph  V.  Raff,  176  N.  Y.  611,  68  N. 
E.  1118 ;  Hunt  v.  Doyal,  128  Ga.  416,  57 
S.  E.  489.  The  bona  fide  character  of  a 
conveyance  by  a  failing  husband  to  his 
wife  may  be  established  by  the  uncor- 
roborated, but  uncontradicted,  testimony 


§  467 


LAW  OP  BANKRUPTCY 


988 


the  adjudication  in  bankruptcy  was  based  upon  an  allegation  that  it 
was  a  fraudulent  conveyance  and  an  act  of  bankruptcy,***  nor  by  the 
fact  that  the  same  transaction  was  specified  as  a  ground  of  opposition 
to  the  bankrupt's  application  for  discharge.*®*  The  question  whether 
or  not  the  conveyance  or  transfer  drawn  in  question  was  fraudulent 
is  a  question  of  fact,*®*  which  must  go  to  the  jury.**' 

§  467.  Nature  and  Extent  of  Trustee's  Recovery. — In  the  case  of 
a  fraudulent  conveyance  of  real  property,  vacated  at  the  suit  of  the 
trustee  in  bankruptcy,  the  plaintiff  is  entitled  to  a  decree  declaring  and 
establishing  the  title  as  vested  in  hirii,***  or  requiring  the  defe;idant 
to  execute  the  necessary  deed.**®  In  the  case  of  a  fraudulent  transfer 
of  a  note  and  mortgage,  the  trustee  is  entitled  to  an  order  requiring  that 
they  shall  be  assigned  to  him.^^  If  the  property  transferred  was  a  cer- 
tificate of  corporate  stock,  and  it  still  remains  in  the  hands  of  the  defend- 
ant, he  may  be  required  to  surrender  the  certificate  itself  to  the  trustee 
in  bankruptcy  and  to  account  for  dividends  received.'*^  If  the  property 
in  controversy  consisted  of  chattels,  they  are  to  be  delivered  in  specie 
to  the  trustee.'®*  And  generally,  if  it  is  in  the  power  of  the  fraudulent 
transferee  to  restore  the  status  quo  by  delivering  to  the  trustee  the  iden- 
tical property  which  he  received  from  the  bankrupt,  this  is  the  relief 
which  the  trustee  must  seek  and  obtain,  and  he  cannot  abandon  the 
pursuit  of  the  property  itself  and  simply  have  a  judgment  in  personam 
for  its  value  against  the  defendant.'®*  In  the  case  of  a  fraudulent  pay- 
ment of  money,  however,  the  natural  and  only  appropriate  judgment 
is  one  against  the  transferee  personally  for  the  sum  shown  to  have  been 
received  by  him.'®*    Where  the  transfer  assailed  consisted  in  the  assign- 


of  the  husband  or  wife.  Weld  v.  McKay, 
218  Fed.  807,  134  C.  0.  A.  495,  34  Am. 
Bankr.  Rep.  52. 

2»4  In  re  Marter,  12  N.  B.  R.  185,  Fed. 
Cas.  No.  9,143. 

2  85  Bradley  v.  Hunter,  60  Ala.  265. 

2  96  Bailey  v.  Wood,  211  Mass.  37,  97 
N.  E.  902,  Ann.  Cas.  1913A,  950 ;  Webb's 
Trustee  v.  Lynchburg  Shoe  Co.,  107  Va. 
807,  60  S.  E.  130. 

a»7Coolldge  v.  Ayers,  76  Vt.  405,  57 
Atl.  970;  Button  v.  Cloar,  26  Tex.  Civ. 
App.  547,  65  S.  W.  70;  Sherman  v.  Luck- 
hardt,  96  Mo.  App.  320,  70  S.  W.  388. 

2 »«  Carrie  v.  Tx>ok.  14  N.'D.  482,  106 
N.  W.  131.  And  see  Berlin  v,  Blackwood, 
145  Minn.  363,  177  N.  W.  493. 

2  99  McFarland  v.  Goodman,  6  Biss.  Ill, 
11  N.  B.  R.  134,  Fed.  Cas.  No.  8,789. 

8  00  Clarke  v.  Sherman,  128  Iowa,  353, 
103  N.  W.  982. 

801  Wasey  v.  Holbrook,  141  App,  Div. 


336,  125  N.  Y.  Supp.  1087.  See  In  re 
Kessler  &  Co.,  174  Fed.  906,  23  Am. 
Bankr.  Rep.  391. 

302  Edwards  v.  Schillinger  Bros.  Co., 
153  111.  App.  219. 

3  08  Phillips  V.  Sedgwick,  95  U.  S.  8,  24 
L.  Ed.  591;  Wasey  v.  Holbrook,  141  App. 
Div.  336,  125  N.  Y.  Supp.  1087;  Ofif  v. 
Hakes,  142  Fed.  364,  73  0.  C.  A.  464,  15 
Am.  Bankr.  Rep.  696.  But  if  the  sur- 
render of  certificates  of  corporate  stock 
(the  property  fraudulently  transferred) 
would  offer  insufficient  relief  because  of 
their  depreciation  in  value,  the  court  may 
render  a  personal  judgment  against  the 
transferee.  Wasey  v.  Holbrook,  65  Misc. 
Rep.  84,  120  N.  Y.  Supp.  675.  And  see 
Gill  v.  Ely-Norris  Safe  Co.,  170  Mo. 
App.  478,  156  S.  W.  811. 

3  04  Andreas*  Assignee  v.  Rust,  3  Ky. 
Law  Rep.  772;  Greenhall  v.  Carnegie 
Trust  Co.  (D.  C.)  180  Fed.  812,  25  Am. 
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ment  of  a  judgment,  the  collection  of  the  judgment  should  not  be  en- 
joined, but  the  court  should  direct  payment  to  be  made  to  the  trustee 
in  bankruptcy.*^ 

But  if  the  property  has  passed  into  the  possession  of  a  bona  fide 
holder  for  value,  taking  by  assignment  or  transfer  from  the  original 
fraudulent  transferee  without  notice,  so  that  it  can  no  longer  be  re- 
claimed or  recovered  by  the  trustee  in  bankruptcy,  then  the  appro- 
priate relief  of  the  latter  is  a  judgment  for  damages  against  the  fraudu- 
lent grantee,  measured  by  the  value  of  the  property,  ^^  and  including, 
in  the  case  of  real  estate*,  the  rents  and  profits  which  he  received  or  should 
have  received  from  it  while  in  his  hands.*®'  The  value  of  the  property, 
for  the  purpose  of  the  trustee's  recovery,  is  not  measured  by  the  price 
the  fraudulent  transferee  paid  for  it,***  nor  necessarily  by  its  estimated 
value  at  the  time  of  the  transfer,  but  rather  by  the  price  for  which  he 
sold  it  to  the  present  holder.*^  In  this  sense  and  to  this  extent,  he  may 
be  held  to  account  for  any  profit  he  made  out  of  the  property.**®  Thus, 
for  instance,  where  a  new  corporation,  organized  to  succeed  the  bank- 
rupt, took  the  latter's  assets  under  a  lease  which  was  void  for  fraud  as 
against  creditors,  and  operated  the  bankrupt's  property  for  a  consider- 
able period,  the  corporation  is  not  to  be  considered  as  a  mere  trespass- 


Bankr.  Rep.  800 ;  Smith  v.  Mutual  Life 
Ins.  Co.  (O.  G.)  158  Fed.  365,  19  Am. 
Bankr.  Rep.  707.  The  trustee's  recovery 
should  be  limited  to  the  amount  by  which 
the  assets  of  the  estate  have  been  de- 
pleted by  the  transaction  complained  of. 
Continental  &  Commercial  Trust  &  Sav. 
Bank  v.  Breen  &  Kennedy,  188  111.  App. 
407.  But  chattel  mortgagees  who  had 
wrongfully  forecioaed  cannot  complain 
because  the  mortgagor's  trustee  In  bank- 
ruptcy recovers  a  judgment  for  the  value 
of  the  property  which  exceeds  the  claims 
filed  In  the  court  of  bankruptcy,  especial- 
ly if  the  judgment  provides  that  any  sur- 
plus left  after  administering  the  bank- 
rupt's estate  shall  be  returned  to  the 
mortgagees.  Simpson  v.  Combes,  •107 
Wash.  575,  182  Pac.  566. 

»05  Barnard  v.  Davis,  54  Ala.  565. 

»oo  Skillin  V.  Maibrunn,  176  N.  Y.  588, 
68  N.  E.  1124 ;  Pfeiffer  v.  Roe,  108  App. 
Div.  54,  95  N.  Y.  Supp.  1014;  Gray  v. 
Brunold,  140  Cal.  615,  74  Pac.  303. 

307  Gray  v.  Chase.  184  Mass.  444,  68  N. 
E.  676. 

808  In  re  Benson  (D.  C.)  195  Fed.  854. 
28  Am.  Bankr.  Rep.  158.  In  a  suit  to  re- 
cover   property    sold    under    execution 


within  four  months  before  bankruptcy, 
or  its  value,  the  value  at  the  time  of  the 
execution  sale  should  be  adopted  as  the 
basis  for  the  decree.  Dreyer  v.  Kick- 
lighter  (D.  C.)  228  Fed.  744,  36  Am 
Bankr.  Rep.  199.  Where  the  bankrupt 
spent  his  money  in  making  improve- 
ments on  the  land  of  another,  with  the 
latter's  consent,  knowing  that  he  did 
not  retain  sufilcient  property  to  satisfy 
his  creditors,  the  lien  of  the  trustee  in 
bankruptcy  on  the  land  is  merely  for  the 
increased  value  by  reason  of  such  im- 
provements, and  not  for  the  amount  ac- 
tually expended.  Garland  v.  Arrowood, 
179  N.  C.  697,  10.3  S.  E.  2.  Where  a  cor- 
poration never  received  any  considera- 
tion for  a  note  given  to  one  of  its  di- 
rectors, he  is  liable  to  the  company's 
trustee  in  bankruptcy  for  the  amount  he 
has  received  on  account  of  the  note,  with 
interest.  Schmid  v.  Neuberger,  174  App. 
Div.  670, 160  N.  Y.  Supp.  701. 

3  09  Russell  V.  Powell,  38  Wash.  651, 80 
Pae.  837. 

«io  Shuman  v.  Fleckenstein,  4  Sawy. 
174, 15  N.  B.  R.  224,  Fed.  Cas.  No.  12,826. 
See  Dunlop  v.  Thomas,  28  Wash.  621,  68 
Pac.  909. 
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er,  but  IS  liable  in  an  accounting  for  its  acts  under  the  lease  for  the 
net  profits  earned  after  allowance  of  expenditures  other  than  taxes.*** 
In  the  case  of  a  joint  purchase,  fraudulent  and  voidable  under  the 
bankruptcy  act,  each  purchaser  is  liable  for  the  full  value  of  the  prop- 
erty, although  they  were  interested  in  different  proportions.***  But 
where  the  actual  purchaser  was  only  acting  as  agent  for  another,  and 
surrendered  the  property  to  his  principal,  it  would  be  error  to  make  an 
order  requiring  the  agent  to  turn  over  the  property  to  the  trustee.*^* 
So  where  the  fraudulent  transaction  consisted  of  a  sale  of  the  bankrupt's 
property  and  application  of  the  proceeds  to  the  discharge  of  an  unre- 
corded chattel  mortgage,  and  the  trustee's  action  is  to  set  aside  the  sale, 
the  court  should  not  adjudge  that  the  mortgage  be  canceled,  the  mort- 
gagee not  being  a  party  to  the  suit,  and  the  mortgage  not  being  void 
to  the  extent  that  it  evidenced  a  debt,  though  not  a  lien  against  subse- 
quent creditors.***  It  should  also  be  remarked  in  this  connection  that, 
as  against  the  trustee  in  bankruptcy,  the  wife  of  the  bankrupt  is  not 
barred  or  estopped  to  claim  dower  by  reason  of  her  having  joined  her 
husband  in  a  deed  which  is  fraudulent  as  to  creditors,  and  which  has  for 
that  reason  been  set  aside  at  the  instance  of  the  trustee.  When  the 
deed  is  decreed  to  be  fraudulent  and  void  at  the  suit  of  the  trustee,  he 
cannot  set  it  up  to  defeat  the  right  of  the  wife  to  dower.  "Such  a  po- 
sition involves  this  inconsistency,  viz.,  that  it  asks  that  the  same  instru- 
ment be  held  void  as  to  creditors,  and  then,  in  their  favor,  held  valid  as 
to  the  wife."  **« 

§  468.  Rights  of  Creditors  in  Property  or  Fund  Recovered. — It  is 
well  settled  that  when  the  trustee  in  bankruptcy  procures  a  fraudulent 
conveyance  or  transfer  of  property  of  the  bankrupt  to  be  set  aside,  and 
the  property  subjected  to  the  payment  of  the  provable  debts  in  bank- 
ruptcy, this  will  inure  to  the  benefit  of  all  the  creditors  of  the  bank- 
rupt having  provable  claims,  including  those  whose  claims  accrued 
subsequent  to  the  transfer,  and  not  merely  to  the  advantage  of  those  who, 
as  existing  creditors,  or  holding  judgment,  would  have  been  entitled 
to  attack  the  conveyance  at  the  time  it  was  made.***    Thus,  a  fraudu- 

» 11  In  re  Medina  Quarry  CJo„  179  Fed.  Smith,  20  WaU.  31,  22  L.  Ed.  313;  Piatt 

929,  24  Am.  Bankr.  Rep.  769.  v.  Mead,  9  Fed.  91 ;  In  re  Lowe,  19  Fed. 

812  Schulenburg  v.   Kabureck,  2  Dm.  589;    Smith  v.  Kehr.  2  Dill.  50,  7  N.  B. 

132,  Fed.  Cas,  No.  12,487.  R.  97,  Fed.  Cas.  No.  13,071 ;    Pratt  v. 

818  In  re  Denson,  195  Fed.  854,  28  Am.  CurUs,  2  Low.  87,  6  N,  B.  R.  139,  Fed. 

Bankr.  Rep.  158.  Cas.  No.  11,375;    White  v.  Jones,  6  N. 

31*  E.  S.  Bonnie  &  Co.  v.  Perry's  Trus-  B.  R.  175,  Fed.  Cas.  No.  17,550;   Trese- 

tee,  117  Ky.  459,  78  S.  W.  208.  der  v.  Burgor,  130  Wis.  201,  109  N.  W. 

315  Cox  V.  Wilder,  2  Dill.  45,  7  N.  B.  R.  957 ;  Maffi  v.  Stephens,  49  Tex.  Civ.  App. 

241,  Fed.  Cas.  No.  3,308.  354,  108  S.  W.  1008.     See,  also,  In  re 

313  Globe  Bank  &  Trust  Co.  v.  Martin,  Martin,  193  Fed.  841,  113  O.  C.  A.  627.  27 

236  U.  S.  289,  35  Sup.  Ct.  377,  59  L.  Ed.  Am.  Bankr.  Rep.  545;    Boyd  v.  Arnold, 

583,  34  Am,  Bankr.  Rep.  162;    Kehr  v.  103  Ark.  105,  146  S.  W.  118;    Allen  v. 
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• 

lent  conveyance  being  good  as  between  the  parties  to  it,  a  judgment 
thereafter  recovered  does  not  attach  as  a  lien  on, the  property,  and  when 
it  is  vacated  at  the  suit  of  the  trustee,  there  is  no  superior  equity,  or 
right  to  prior  satisfaction,  in  a  creditor  who  holds  a  judgment.**'  So,  a 
creditor's  bill  instituted  subsequent  to  an  adjudication  in  bankruptcy 
against  the  debtor,  to  set  aside  a  chattel  mortgage  and  a  sale  of  a  stock 
of  merchandise,  does  not  give  rise  to  a  lien  in  favor  of  the  creditor  filing 
the  same  on  the  goods  sought  to  be  reached.'** 

McMannea,  156  Fed.  615,  19  Am.  Bankr.  si7  Keal  y.  Foster,  36  Fed.  29;   Wood 

Rep.  276 ;    Shaver  v.  Mowry,  262  Pa.      v.  Wright,  9  Bias.  365,  4  Fed.  611.    See 
381,  105  Atl.  505 ;    Rlggs  y.  Price,  277      Pool  v.  Ragland,  57  Ala.  414. 
Mo.  333,  210  S.  W.  420.  si«  Moore-Schafer   Shoe  Mfg.   Oa   y. 

Bmings,  46  Or.  401,  80  Pac.  422. 
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479.  Rights  and  Liabilities  of  Purchasers. 
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485.  Vacating  and  Setting  Aside  Sal& 

486.  Collateral  Impeachment  of  Sale. 

§  469.  Authority  erf  Trustees  and  Orders  of  Court — Before  the  ap- 
pointment of  a  trustee  in  bankruptcy,  the  court  has  authority  to  order 
the  sale  of  particular  assets  of  the  bankrupt  if  special  circumstances 
render  it  necessary  or  desirable.*  But  when  a  trustee  is  appointed  he 
becomes  invested  by  operation  of  law  with  title  to  all  the  non-exempt 
property  of  the  bankrupt  and  is  charged  with  the  duty  of  reducing  the 
same  to  money.  This  applies  to  all  property  in  the  possession  of  th« 
bankrupt  when  the  proceedings  were  instituted.*  Property  salable  by 
the  trustee  may  thus  include  such  diverse  items  as,  for  instance,  a  min- 
ing lease,*  the  equity  or  right  of  redemption  in  property  of  the  bankrupt 
which  has  been  sold  on  foreclosure,*  and  a  right  of  action  against  a  rail- 
road for  damages  to  property  in  transit.*  Where  a  promissory  note  be- 
comes the  property  of  an  estate  in  bankruptcy,  it  is  said  that  title  there- 
to cannot  be  passed  in  any  other  way  than  by  a  sale  in  bankruptcy.* 
The  personal  medical  and  surgical  practice  and  good  will  of  a  bankrupt 
as  a  physician  are  not  subject  to  sale  by  his  trustee,  although  his  proper- 


1  In  re  Hitchings,  4  N.  B.  R.  384,  Fed.  Co.  (D.  O.)  265  Fed.  385,  44  Am.  Bankr. 
Cas.  No.  6,542 ;   In  re  Vila,  Fed.  Cas.  No.  Rep.  170. 

16,941.    And  see  supra,  §  217.  4  j^  ^^  q^^^  Copper  Mining  Co.  (D.  O.) 

2  In  re  Union  Trust  Co.,  122  Fed.  937,  237  Fed.  490,  38  Ajn.  Bankr.  Rep.  54a 
59  C.  O.  A.  461,  9  Am.  Bankr.  Rep.  767 ; 

Olitsky  V.  Estersohn,  90  N.  J.  Eq.  459.  ^   '  Southern  Ry.  Co.  v.  Avey,  173  Ky. 

lOS   Atl.  88;    Gee  v.   Parks   (Tex.  Civ.  ^'^^'  ^^^  ^-  ^-  ^^• 

App.)  193  S.  W.  767.  «  Segen  v.  Fabacher,  136  La.  568,  67 

« In  re  Barnhardt  Coal  &  Limestone  South.  309. 
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ty  interest  in  a  practice  and  good  will  purchased  from  another  may  be 
so  sold.' 

As  it  is  the  duty  of  the  trustee  to  sell  every  right,  title,  interest,  or 
claim  of  the  bankrupt  to  which  he  can  give  a  title,  and  for  which  he  can 
find  a  purchaser,  it  is  held  that  property  conveyed  in  fraud  of  creditors 
more  than  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy 
may  be  sold  by  the  trustee,  and  the  purchaser  will  take  such  title  as  the 
trustee  may  have  had,  together  with  the  right  to  institute  an  action  in 
his  own  name  to  set  aside  the  fraudulent  convevance.*  But  this  does  not 
apply  to  the  right  to  recover  property  transferred  by  the  bankrupt  as  a 
preference,  since  it  is  the  clear  intention  of  the  Bankruptcy  Act  that  no 
one  but  the  trustee  can  maintain  such  an  action.®  The  trustee,  how- 
ever, may  and  should  sell  even  contingent,  uncertain,  or  litigated  claims, 
if  any  one  will  pay  a  substantial  price  for  them.**  If  he  fails  or  refuses 
to  sell  available  assets  for  the  benefit  of  the  creditors,  he  may  be  held 
personally  responsible.**  But  the  power  of  the  trustee  to  sell  and  con- 
vey the  bankrupt's  estate  is  wholly  ^statutory,  and  a  sale  otherwise  than 
as  the  statute  directs  will  not  be  valid.**  If  the  sale  is  to  be  private  in- 
stead of  public,  or  if  the  property  is  incumbered  with  valid  liens,  the 
trustee  must  have  an  order  of  the  court  to  authorize  it,  and  if  he  proceeds 
without  such  an  order,  the  sale  is  a  nullity.**  But  except  in  these 
cases,  he  may  and  should  proceed  on  his  own  responsibility,  and  no  spe- 
cial order.of  court  is  necessary  to  enable  him  to  give  a  good  title.**  Gen- 
eral directions  as  to  the  conduct  of  bankruptcy  sales  are  given  in  the 
statute  and  the  general  orders,**  and  the  particular  court  of  bankruptcy 
may  make  a  standing  rule  or  order  prescribing  when  and  how  such  sales 
are  to  be  held,  and  in  ordinary  cases,  the  trustee  needs  no  further  or  spe- 
cific authority  or  direction.**  It  is  otherwise,  however,  when  Ihe  trus- 
tee has  never  gained  possession  of  the  property  in  question  and  the  title 
is  in  litigation.    If  such  property  can  be  sold  at  all,  it  may  only  be  done 

7  In  re  Myers,  208  Fed.  407,  125  C.  C.  12  Wisner  v.  Brown,  50  Mich.  553,  15 
A.  560,  31  Am.  Bankr.  Rep,  24.  N.  W.  901. 

8  In  re  Downing?,  201  Fed.  93,  119  r.#  ^^  I"  r<*  Men  Musee  American  Co.  (D. 
C.  A.  431,  29  Am/  Bankr.  Rep.  228 ;  O.)  2:J0  Fed.  925,  36  Am.  Bankr.  Rep.  111. 
Strong  V,  Durdle,  94  Wash.  157.  162  Pac.  ^*  In  »<?  I^  France  Copper  Co.  (D.  C.) 
6.  Contra,  Neuberger  v.  Felis,  203  Ahi.  ^05  Fed.  207,  30  Am.  Bankr.  Rep.  381; 
142.  82  South.  172.  Olitsky  v.   Kstersohn,  90  N.  J.  Eq.  459. 

»rx)vell  V.  Latham  &  Co.  (D.  (\)  211  '^^^  ^^^'  ^^'^  Hallybiirton  v.  Sla^-le,  130 
Fed.  .374,  32  Am.  Bankr.  Rep.  191.  ^  ^'  ^"^-^  ^^  «•  «•  877 ;    In  re  White,  2 

in  T  r.    f*.  /T^    r..  ion  t:^    ,    .»nu         ^^'"-   ^'    ^^^^^'  ^^^^'  ^O.   17.5:^;     Cufdy  V. 

1  /  A       "p^  ^\^"^^^°  f^i  ^-^/'^f  F^^^l;  ^^'^^^      StaflPord,  88  Tex.  120,  .30  S.  W.  .551. 
14  Am.  Bankr.  Rep.  49ij.    And  see  In  re  ,« iio«t«.,^*.^«   l^  -lono    «  ^/^k      r^ 

Cronse   (D.    C)    m   Fe<,.   907.   .«   An,,  erl,  or/x'oV'"  ''^''  '  '"'=    ^^^ 

bankr.  Rep.  540.  i«  Farmers*  Ix)an  &  Tni.st  Co.  v.  Bno, 

11  In  re  Jackson,  2  N.  B.  R.  508,  Fed.  35  Fed.  80;  In  re  La  France  Copiier  Co., 

Cas.  No.  7,127.            ,  205  Fed.  207,  30  Am.  Bankr.  Rep.  ,381. 

Blk.Bkr.(.3d  Ed,)— 63 


§  469 


LAW  OF  BANKRUPTCY 


994 


under  an  order  of  the  court  of  bankruptcy,  made  on  the  trustee's  peti- 
tion and  after  notice  to  the  parties  claiming  adversely." 

If,  for  any  reason,  a  special  order  of  the  court  is  sought  and  obtained 
for  the  sale,  it  should  fix  the  time  and  place  of  the  sale.  It  would  be  ir- 
regular and  void  for  omitting  these  details,*'  but  not  because  it  does  not 
fix  an  upset  price  for  the  property.**  An  order  of  this  kind  is  adminis- 
trative rather  than  judicial;  it  is  not  to  be  relied  on  as  an  adjudication 
that  the  property  in  question  belonged  to  the  bankrupt.**  For  the  pur- 
pose of  making  such  an  order,  the  referee  is  the  court  and  may  exercise 
its  full  powers,**  and  the  trustee's  petition  for  authority  to  sell  should 
be  filed  with  the  referee  and  not  with  the  clerk  of  the  court.**  In  the 
case  of  joint  trustees,  all  should  join  in  the  petition.  But  in  a  case  where 
the  creditors  irregularly  elected  two  trustees  instead  of  three,  and  the 
two  so  chosen  presented  a  petition  for  authority  to  sell  assets,  and  .aft- 
erwards the  creditors  appointed  a  third  trustee,  it  was  held  that  the  ir- 
regularity was  cured  by  his  joining  in  the  petition.*'  The  pendency  of 
composition  proceedings  may  prevenj  a  sale  of  the  bankrupt's  assets,  if  all 


17  See  Shaw  v.  Undsey,  60  Ala.  344; 
In  re  Ludwigson,  3  Woods,  13,  Fed.  Cas. 
No.  8,601 ;  Knight  v.  Cheney,  5  N.  B.  R. 
305,  Fed.  Cas.  No.  7,883;  Stanley  v. 
Sutherland,  54  Ind.  339,  A  sale  by  the 
trustee  of  property  of  the  bankrupt 
which  has  never  come  into  his  posses- 
sion, but  is  in  the  possession  of  another, 
claiming  a  lien  thereon,  though  confirm- 
ed by  the  bankruptcy  court,  does  not  vest 
in  the  buyer  the  title  and  right  to  im- 
mediate possession  necessary'  to  main- 
tain trover.  American  Pottle  Co.  v.  Fin- 
ney, 203  41a.  92,  82  South.  106. 

isOsborn  v.  Baxter,  4  Cush.  (Mass.) 
406. 

i»Schuler  v.  Hasr.inger,  177  Fed.  119, 
100  O.  C.  A.  539.  24  Am.  Bankr.  Rep. 
184.  Instead  of  directly  ordering  a  sale, 
the  court  may  direct  the  trustee  to  re- 
ceive bids  and  submit  them  to  the  court 
with  recommendations.  In  re  Glas-Shipt 
Dairy  Co.,  239  Fed.  122,  152  C.  C.  A.  164, 
.38  Am.  Bankr.  Rep.  554. 

20  Wilkins  v.  Tourtellott.  28  Kan.  825. 
But  a  sale  of  personal  property  by  a 
trustee  In  bankruptcy,  acting  under  an 
order  of  sale  issued  by  the  court,  is  a 
"judicial  sale."  Carney  v.  Averill,  110 
Me.  172,  85  Atl.  494;  American  Bottle 
Co.  v.  Finney,  203  Ala.  92,  82  South.  106. 
In  a  proceeding  by  a  trustee  for  an  order 
authorizing  the  sale  of  real  estate  in  his 
possos.«!ion,  the  court  of  bankruptcy  is 
without  juri.«;di<*tion  to  cite  into  court  a 
mortgagee  of  such  land  and  adjudicate 


upon  the  validity  of  his  mortgage,  with- 
out his  consent  and  over  his  objectioD. 
In  re  Henderson  (D.  C.)  206  Fed.  139,  30 
Am.  Bankr.  Rep.  468.  But  an  adverse 
claimant  of  property,  which  is  also 
claimed  by  the  trustee  in  bankruptcy, 
has  no  standing  to  object  to  an  order  di- 
recting the  trustee  to  sell  his  "right,  ti- 
tle, and  Interest"  in  the  property.  In  re 
Vanoscope  Co.,  244  Fed.  445,  157  C.  C. 
A.  71,  40  Am.  Bankr.  Rep.  70. 

21  In  re  Sanborn,  96  Fed.  551,  3  Am. 
Bankr.  Rep.  54;  In  re  Bank  of  North 
Carolina,  19  N.  B.  R.  164,  Fed.  Cas.  No. 
896;  In  re  Styer,  98  Fed.  290,  3  Am. 
Bankr.  Rep.  424.  But  it  is  said  (in  the 
case  last  cited)  that  if  the  property  is 
in  the  hands  of  a  receiver  at  the  time 
of  the  adjudication  in  bankruptcy,  an 
order  for  its  appraisement  and  sale  can 
be  made  only  by  the  judge  sitting  as 

^the  court  of  bankruptcy.  An  order  for 
the  sale  of  property  of  a  bankrupt  is 
none  the  less  an  order  of  court  because 
signed  by  the  judge.  There  is  no  prac- 
tical distinction  in  a  court  of  bankruptcy 
between  an  order  of  the  judge  and  an 
order  of  the  court,  because  the  court  in 
bankruptcy  is  always  open,  and  when- 
ever the  judge  acts,  wherever  he  may  be, 
the  act  is  the  act  of  the  court.  In  re 
Mott.  6  Fed.  685. 

22  In  re  William  F.  Fisher  &  Co.,  135 
Fed.  223.  14  Am.  Bankr.  Rep.  .366. 

2  8  In  re  William  F.  Fisher  &  Co.,  135 
Fed.  223.  14  Am.  Bankr.  Rep.  366. 
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nas  been  done  that  is  necessary  to  make  the  composition  effective.** 
But  on  the  other  hand,  the  sale  is  not  void  merely  because  it  does  not 
follow  immediately  after  the  order  authorizing  it,  nor  even  because  so 
long  a  period  as  six  years  is  allowed  to  elapse.**  But  when  the  trustee 
once  sells  particular  property  at  public  auction,  he  divests  himself  of  all 
title  to  it,  and  an  attempted  second  sale  thereafter  is  entirely  void.*'  It 
remains  to  be  added  that  where  the  bankrupt's  assets  include  a  stock  of 
liquors,  the  trustee  may  sell  them  in  bulk  without  being  obliged  to  take 
out  a  license  or  pay  a  tax  under  either  state  or  federal  laws.** 

§  470.  Sale  of  Incumbered  Property. — Where  the  real  estate  of  a 
bankrupt  is  incumbered  by  valid  liens,  the  trustee  may  sell  it  either  sub- 
ject to  the  incumbrances  or  absolutely  and  free  therefrom.  But  in  the 
latter  case,  he  must,  before  selling,  obtain  from  the  bankruptcy  court 
an  order  for  that  purpose ;  and  if  he  sells  the  property  without  such  or- 
der, he  can  only  sell  it  subject  to  the  incumbrances,  and  the  purchaser 
will  take  no  better  title  than  the  bankrupt  had ;  that  is,  he  will  take  only 
the  bankrupt's  equity  of  redemption,  or  take  the  property  subject  to  the 
liens.**  And  where  property  is  thus  sold  subject  to  liens,  by  order  of 
the  court  of  bankruptcy,  it  passes  out  of  its  jurisdiction,  and  the  state 
courts  may  then  proceed  to  enforce  the  liens,**  and  by  ordering  and  con- 
firming a  sale  under  a  mortgage,  the  bankruptcy  court  exhausts  its  ju- 
risdiction, so  as  to  invalidate  a  subsequent  sale  under  a  purported  ven- 
dor's lien.'*  If  the  trustee  obtains  an  order  for  the  sale  of  the  property, 
but  the  order  does  not  mention  liens,  it  will  be  construed  as  only  au- 
thorizing a  sale  subject  to  existing  valid  liens.'^  But  the  trustee  may  pe- 
tition for  and  obtain  an  order  directing  the  sale  to  be  made  subject  to  a 


2*  In  re  William  F.  Flslier  &  Co.,  135 
Fed.  223, 14  Am.  Bankr.  Rep.  366. 

»s  Potter  V.  Martin,  122  Mich.  542,  81 
N.  W.  424.  9 

2«Townshend  v.  Thomson,  60  N.  Y. 
Super.  Ct.  454,  18  N.  Y.  Supp.  870. 

27  In  re  Becker,  2  Nat.  Bankr.  News, 
225.  And  see  Wildermuth  v.  Cole,  77 
Mich.  483,  43  N.  W.  889 ;  State  v.  John- 
son, 33  N.  H.  441 ;  Gignoux  v.  Bilbruck, 
63  N.  H.  22 ;  Williams  v.  Troop,  17  Wis. 
463. 

2«  See  V.  Rogers,  31  W.  Va.  473,  7  S. 
E.  436;  Ray  v.  Norseworthy,  23  Wall. 
238,  23  L.  Ed.  116 ;  In  re  Mebane,  3  N. 
B.  R.  347,  Fed.  Cas.  No.  9,380;  In  re 
Addison,  3  Hughes,  430,  Fed.  Cas.  No. 
76;  Boulware  v.  Hartsook's  Adm'r,  83 
Va.  679,  3  S.  B.  289;  King  v.  Bowman, 
24  La.  Ann.  506;  In  re  McClellan,  1  N. 
B.  R.  389,  Fed.  Cas.  No.  8,694;  In  re 
Stewart,   193  Fed.  791,  27  Am.  Bankr. 


Rep.  529 ;  In  re  States  Printing  Co.,  241 
Fed.  245,  154  C.  O.  A.  105,  38  Am.  Bankr. 
Rep.  722;  Charak  v.  Durphee  (D.  C.) 
252  Fed.  885,  42  Am.  Bankr.  Rep,  110; 
Kelly  V.  Minor,  252  Fed.  115,  164  O.  C. 
A.  227,  41  Am.  Bankr.  Rep.  275;  In  re 
Cutler  &  John  (D.  C.)  228  Fed.  771,  36 
Am.  Bankr.  Rep.  420.  One  buying  prop- 
erty at  a  bankruptcy  sale,  subject  to  tlie 
lien  of  a  mortgage  thereon,  does  not 
thereby  assume  payment  of  the  mortgage 
debt,  but  he  becomes  the  owTier  of  the 
property  subject  to  the  incumbrance. 
Kerman  v.  Leeper  (Mo.  App.)  157  S.  W. 
984. 

20  Beall  V.  Walker,  26  W.  Va.  741. 

80  J.  M.  West  Lumber  Co.  v.  Lyon,  53 
Tex.  Civ.  App.  648,  116  S.  W.  652. 

81  In  re  Platteville  Foundry  &  Ma- 
chine Co.,  147  Fed.  828,  17  Am.  Bankr. 
Rep.  291 ;  Ex  parte  City  of  Anderson,  82 
S.  C.  131,  63  S.  E.  534. 
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certain  specified  lien  or  incumbrance,**  or,  vice  versa,  to  be  made  free 
from  a  specified  lien.  In  either  case,  the  sale  will  not  divest  a  superior 
lien  not  mentioned  in  the  order  and  the  holder  of  which  was  not  made  a 
party  to  the  proceeding."  But  if  there  is  a  direction  to  sell  free  from 
first  or  superior  liens,  the  fact  that  inferior  liens  are  not  mentioned  will 
not  prevent  their  being  divested  in  accordance  witli  the  ordinary  rule 
governing  judicial  sales.** 

Where  other  courts  have  taken  full  jurisdiction  of  property  on  which 
liens  are  asserted,  the  court  of  bankruptcy  will  not  ordinarily  interfere.^* 
And  where  it  is  reasonably  certain  that  the  market  value  of  the  property 
does  not  exceed  the  amount  of  the  valid  liens  upon  it,  it  is  not  the  duty  of 
the  trustee  to  petition  for  its  sale,  nor  is  it  a  proper  exercise  of  the  court's 
discretion  to  order  it  sold.**  For  such  a  course  would  result  in  no  bene- 
fit to  the  general  creditors,  and  would  amount  merely  to  putting  through 
a  sale  for  the  benefit  of  the  lien-holder,  saving  him  the  cost  of  foreclosure 
and  making  the  expense  fall  unjustifiably  upon  the  general  estate**' 
In  such  a  case,  it  is  entirely  proper  for  the  court  to  order  the  surrender 
of  the  property  to  the  lien  creditor,  if  he  will  take  it  in  satisfaction  of  his 
claim ;  if  not,  he  should  be  allowed  to  foreclose  on  his  own  account.** 

§  471.  Sale  Free  of  Incumbrances. — The  court  of  bankruptcy  has 
power  and  authority  to  order  the  sale  of  any  property  of  the  bankrupt 

4 

free  and  clear  of  all  liens  or  incumbrances  then  resting  upon  it,  trans- 
ferring the  liens  to  the  fund  realized  by  the  sale,  or  rather,  transforming 
the  lien  creditors'  contractual  right  into  an  equity  to  claim  satisfaction 
out  of  the  proceeds  of  the  sale.*®    But  in  order  to  do  this,  it  is  absolutely 


3  2  For  form  of  petition  and  order  for 
sale  of  property  subject  to  liens,  see 
Official  Form  No.  44. 

33  In  re  Mc(4ilton,  3  Biss.  144,  7  N.  B. 
R.  21)4,  Fed.  Cas.  Xo.  8,798;  Cain  v. 
Sheets,  77  Ala.  492;  Bassett  v.  Tliack- 
ara,  72  N.  J.  Law,  81,  GO  Atl.  39.  In  a 
proceeding  by  a  trustee  for  an  order  au- 
thorizing the  sale  of  real  estate  in  his 
possession,  tlie  bankruptcy  court  does 
not  have  jurisdiction  to  cite  into  court  a 
mortgagee  of  such  real  estate  and  ad- 
judicate upon  the  validity  of  his  mort- 
gage, without  his  consent  or  over  his 
objection.  In  re  Henderson,  206  Fed. 
139. 

3  4  McKay  v.  Ilamill  (C.  C.  A.)  185  Fed. 
11,  26  Am.  Bankr.  Rep.  164. 

3  5  In  re  Taliafero,  3  Hughes,  422.  Fed. 
CiiB.  Xo.  13,736. 

30  In  re  Rose,  193  Fed.  815,  26  Am. 
Bankr.  Rep.  752 ;  In  re  Foster,  181  Fed. 
703.  25  Am.  Bankr.  Rep.  96 ;   In  re  T'nion 


Trust  Co.,  122  Fed.  937,  59  C.  C.  A.  461, 
9  Am.  Bankr.  Rep.  767;  In  re  Mebane, 
3  N.  B.  R.  347,  Fed.  Cas.  Xo.  9,380;  In 
re  Ludwigson,  3  Woods,  13,  Fed.  Cas. 
Xo.  8,601 ;  In  re  Dillard.  2  Hughes,  190, 
9  X.  B.  H.  8.  Fed.  Cas.  No.  3.912;  In  re 
Hahnlen,  Fed.  Cas.  No.  5,901;  In  re 
Bowie,  1  N.  B.  R.  628,  Fed.  Cas.  No. 
1,728. 

3  7  In  re  Cogley,  107  F^d.  73,  5  Am. 
Bankr.  Rep.  731. 

3  8  Equitable  Loan  &  Security  Co.  v.  R. 
Jj.  Moss  &  Co.,  125  Fla.  609,  60  C.  C.  A. 
345,  11  Am.  Bankr.  Rep.  Ill;  In  re 
Rose,  193  Fed.  815,  26  Am.  Bankr.  Rep. 
752;  In  re  Lausman,  183  Fed.  647,  25 
Am.  Bankr.  Rep.  186. 

3  0  Ray  V.  Xorseworthy,  23  Wall.  128, 
23  L.  Ed,  116;  In  re  Kohl-Hepp  Brick 
Co.,  176  Fed.  340,  100  C.  C.  A.  260,  23 
Am.  Bankr.  Rep.  822;  In  re  Lioveland, 
155  Fed.  838,  84  C.  C.  A.  72.  19  Am. 
Bankr.  Rep.  18;   Sturgiss  v.  Corbin,  141 
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essential  that  each  lien  creditor  whose  rights  n^ay  be  affected  should 
have  personal  notice  of  the  trustee's  application  for  an  order  directing  the 
sale  to  be  made  in  this  manner,  and  be  accorded  an  opportunity  to  pre- 
sent any  objections  he  may  have,**  unless  his  conduct  at  or  after  the  sale 
may  be  taken  as  a  waiver  of  notice  or  acquiescence  in  the  order  of  the 
court,  as,  where  he  was  present  at  the  sale  and  raised  no  objections,** 
or  where  he  brings  trover  against  the  trustee  for  the  conversion  of  the 
property  sold.**  The  actual  consent  of  the  li^n  creditor  to  a  sale  of  the 
property  free  of  liens  will  of  course  obviate  any  possible  question  as  to 
the  jurisdiction  and  power  of  the  court.**  But  jurisdiction  is  based  upon 
the  court's  control  over  the  estate  in  bankruptcy,  and  the  consent  of  a 
creditor  is  not  essential  to  the  authority  of  the  court  to  decide  how  the 


Fed.  1.  72  C.  C.  A.  179,  15  Am.  Hankr. 
Rep.  543 ;  lu  re  Leslie- Juflge  Co.  ((.\  C. 
A.)  272  Fed.  886,  46  Am.  Bankr.  Rep. 
707 :  In  re  North  Star  Ice  &  Coal  Co.  (D. 
C.)  252  Fed.  301,  42  Am.  Bankr.  Rep. 
76;  In  re  West  (D.  C.)  232  Fed.  903.  37 
Am.  Bankr.  Rep.  421;  In  re  Whiteside 
(D.  C.)  230  Fed.  937,  36  Am.  Bankr.  Rep. 
870;  In  re  Progressive  Wall  Paper  Corp. 
(D.  C.)  222  Fed.  87,  35  Am.  Bankr.  Rep. 
508;  In  re  Plttsburgh-Bijr  Muddy  C^oai 
Co.,  215  Fed.  7aS,  132  C.  C.  A.  81 ;  In  re 
Roger  Brown  &  Co.,  196  Fed.  758,  28 
Am.  Bankr.  Rep.  336;  In  re  Trayna  & 
Cohn,  195  Fed.  486,  27  Am.  Bankr.  Rep. 
59-1 ;  In  re  Shoe  &  leather  Rejwrter, 
129  Fed.  588,  64  C.  C.  A.  156.  12  Am. 
Bankr.  Rep.  248;  In  re  Torchia,  185 
Fed.  576.  26  Am.  Bankr.  Rep.  188;  lu 
re  I'nited  State.s  Graphite  Co.,  161  Fed. 
5S3.  20  Am.  Bankr.  Rep.  573:  In  re 
Keet.  128  Fed.  651,  11  Am.  Bankr.  Rep. 
117;  In  re  Prince  &  Walter,  131  Fed. 
546.  12  Am.  Bankr.  Rep.  675:  In  re  Un- 
ion Trust  Co.,  122  Fed.  937,  59  C.  O.  A. 
461,  9  Am.  Bankr.  Rep.  767;  Southern 
Loan  &  Trust  Co.  v.  Benbow,  96  Fed. 
514,  3  Am.  Bankr.  Rep.  9;  In  re  Pittel- 
kow.  92  Fed.  001,  1  Am.  Bankr.  Rep.  472 ; 
In  re  Worlaud,  92  Fed.  893.  1  Am. 
Bankr.  Rep.  450;  In  re  Mead,  58  Fed. 
312 :  In  re  Kahley.  2  Biss.  .383,  4  N.  B. 
R.  378.  Fed.  Cas.  No.  7,593;  In  ro  Klrt- 
land,  10  Blatohf.  515,  Fed.  Cas.  No.  7,- 
851 ;  Sutherland  v.  I/ake  Superior  Ship 
Canal,  R.  &  I.  Co.,  0  N.  B.  R.  20S.  Fe<l. 
Cas.  No.  13.643 ;  In  re  Rhodes,  .3  Plttsb. 
340.  Fed.  Cas.  No.  11,746:  (Jiveen  v. 
Smith,  1  Ilask.  .358.  Fed.  Cas.  No.  5,407 ; 
In  re  Barrow,  1  N.  B.  R.  481,  Fofl.  Cas. 
No.  1.057;  Foster  v.  Amos,  1  Low.  313, 
2  X.  B.  R.  455,  Fe<l.  Cas.  No.  4.905 ;    In 


re  Columbian  Metal  Works,  3  N.  B.  R. 
75,  Fed.  Cas.  No.  3,039;  Meeks  v.  What- 
ley,  48  MisH.  337.  10  N.  B.  R.  498 ;  Blair 
V.  Carter's  Adm'r,  78  Va.  621 ;  Toler  v. 
Crowder,  127  Ark.  552,  192  S.  W.  905. 
The  power  of  a  court  of  bankruptcy  to 
order  a  sale  of  the  bankrupt's  property 
free  from  liens  is  not  expressly  confer- 
red, but  it  is  necessarily  implied,  since 
such  a  sale  is  often  necessary  to  the 
due  execution  of  the  power  and  duty  to 
reduce  the  assets  to  money  and  distribute 
it  to  creditors.  Gantt  v.  Jones,  272  Fed. 
117. 

*«  Factors'  &  Traders'  Ins.  Co.  v.  Mur- 
phy, 111  U.  S.  738,  4  Sup.  Ct.  679,  28 
U  Kd.  582:  Ray  v.  Norseworthy,  23 
Wall.  128,  23  L.  Kd.  116;  In  re  Kohl- 
Hepp  Brick  Co.,  176  Fed.  ;J40,  100  V.  C. 
A.  200.  23  Am.  Bankr.  Rep.  822:  In  re 
Stewart,  193  Fed.  791,  27  Am.  Bankr. 
Rep.  529;  In  re  Saxton  Furnace  <*o., 
1.36  Fed.  097,  14  Am.  Bankr.  Rei>.  483: 
In  re  (denies.  102  Fed.  318,  4  Am.  Bankr. 
Rep.  34ti:  Anonymous,  Fed.  Cas.  No. 
456;  Kx  parte  Drewry,  2  Ilujrhes,  435, 
Fed.  (^is.  No.  4,081';  In  re  Taliafero,  3 
Hughes,  422,  Fed.  Cas.  No.  13.7.36;  In  re 
Ma.lor,  2  Hughes,  215,  Fed.  Cas.  No.  8,- 
I»S1:  In  re  Rowland,  2  Hughes,  210, 
Fed.  Cas.  No.  12,096;  Mun)hy  v.  Fac- 
tors' &  Tradei-s'  Ins.  Co..  .%3  I^a.  Ann. 
454:  Meclcs  v.  Whatley,  48  Miss.  337.  10 
N.  B.  R.  498. 

41  Givecn  v.  Smith,  1  Ilask.  .358,  Fed. 
Cas.  No.  5.467. 

4  2  In  re  Plattoville  Foundry  &  Ma- 
chine Co.,  147  Fed.  828,  17  Am.  Bankr. 
Hep.  291.      • 

4'  Clinnncoy  v.  Dyke  Bros.,  119  Fed. 
1.  .55  C.  i\  A.  .">79,  9  Am.  Bankr.  Rep. 
414:   In   re  Caldwell,   ITS   Fwl.  377,  24 
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property  shall  be  sold.**  The  mortgagee  or  other  lienor  must  indeed 
have  notice  and  a  hearing,  but  he  may  be  brought  in  by  a  rule  to  show 
cause,**  and  while  the  court  will  give  due  weight  to  any  objections  which 
he  may  interpose,  it  is  not  constrained  by  them.  In  other  words,  the 
mere  fact  that  a  lien  creditor  objects  is  not  enough  to  prevent  the  court 
from  ordering  a  sale  free  of  incumbrances,  if  that  course  shall  appear 
best  for  the  general  interests  of  the  estate.**  So  mortgaged  chattels  may 
be  ordered  sold  free  of  lieils  notwithstanding  the  fact  that  the  mortgagee 
has,  by  his  contract,  a  right  to  the  immediate  possession  of  the  goods  and 
desires  to  avail  himself  of  that  right.*' 

When  a  sale  is  made  under  an  order  of  this  kind,  the  purchaser 
will  take  an  entirely  free  and  unincumbered  title,**  and  it  is  entirely 
immaterial  that  the  proceeds  of  the  sale  may  not  be  sufficient  to  dis- 
charge the  various  Hens  on  the  property  or  even  the  senior  lien  alone.** 
Of  course  it  is  for  the  interest  of  the  mortgagee  or  other  creditor  to 
attend  the  sale  and  bid  enough  to  protect  himself,  or  at  least  to  see 
that  the  final  bid  is  not  less  than  what  he  considers  the  fair  market 
value  of  the  property.  If  an  outsider  becomes  the  purchaser,  the  rights 
of  the  mortgagee  or  other  lienor  are  transferred  to  the  fund  arising  from 
the  sale,  and  as  the  lien  is  extinguished,  it  is  not  necessary  for  him  to 
take  any  further  steps  in  the  way  of  continuing  or  renewing  it.** 


Am.  Bankr.  Rep.  495.  Where  a  lien- 
liolder  accepted  service  of  the  petition 
to  sell  the  property  free  from  liens,  it 
amounted  to  a  consent  to  that  mode  of 
sale.  Gugel  v.  New  Orleans  Nat.  Bank, 
239  Fed.  676,  152  C.  C.  A.  510,  39  Am. 
Bankr.  Rep.  160. 

*4  In  re  Kronrot,  183  Fed.  653,  25  Am. 
Bankr.  Rep.  738;  In  re  Howard  (D.  O.) 
207  Fed.  402,  31  Am.  Bankr.  Rep.  251. 

*8in  re  E.  A.  Kinsey  Co.,  184  Fed. 
694,  106  C.  0.  A.  648,  25  Am.  Bankr. 
Rep.  651. 

*«In  re  E.  A.  Kinsey  Co.,  184  Fed. 
694,  106  C.  C.  A.  648,  25  Am.  Bankr. 
Rep.  651;    In  re  Howard,  207  Fed.  402. 

*7  Foster  V.  Ames,  1  Low.  313,  2  N. 
B.  R.  455,  Fed.  Cas.  No.  4,965.  And  a 
clause  in  a  mortgage  securing  bonds, 
giving  the  holders  the  right  to  bid  on 
their  bonds  at  any  foreclosure  sale,  does 
not  in  any  way  limit  the  power  of  a 
court  of  bankruptcy  to  sell  the  property 
free  from  liens.  In  re  Franklin  Brew- 
ing Co.,  249  Fed.  333,  161  C.  O.  A.  341, 
41  Am.  Bankr.  Rep.  51. 

*8  Ray  V.  Norseworthy,  23  Wall.  128, 
23  L.  Kd.  116.  A  sale  of  a  bankrupt's 
mortgaged  property  free  from  liens  un- 
der an  order  of  the  bankruptcy  court 


gives  the  purchaser  the  same  title  as  if 
the  sale  were  made  in  any  other  court 
of  equity  to  foreclose  the  mortgage  or 
marshal  the  assets  of  an  insolvent,  and 
his  title  is  good  against  the  privies  of 
the  mortgagor  and  mortgagee,  including 
the  wife  of  the  mortgagor  when  she  has 
renounced  her  dower.  Gantt  v.  Jones 
(C.  C.  A.)  272  Fed.  117,  46  Am.  Bankr. 
Rep.  351.  Since  in  bankruptcy  the  court 
can  order  the  sale  of  the  property  free 
from  incumbrances,  where  the  mort- 
gagee consents  to  such  sale  his  lien  on 
the  land  is  wiped  out,  and  no  release  of 
the  mortgage  tas  provided  in  the  state 
statute)  is  necessary  to  pass  the  title. 
Toler  V.  Crowder,  127  Ark.  552,  192  S. 
W.  905. 

*»  Houston  V.  City  Bank  of  New  Or- 
leans, 6  How.  486,  12  L.  Ed.  526 ;  In  re 
Sanborn  (D.  C.)  96  Fed.  551,  3  Am. 
Bankr.  Rep.  54. 

BO  Gantt  V.  Jones  (C.  C.  A.)  272  Fed. 
117,  46  Am.  Bankr.  Rep.  351;  In  re 
Bradley  (C.  C.  A.)  269  Fed.  784;  In  re 
Plantations  Co.  (D.  C.)  270  Fed.  273,  46 
Am.  Bankr.  Rep.  318 ;  Moran  v.  Schnugg, 
7  Ben.  399,  Fed.  Cas.  No.  9,786;  Shinn  v. 
Kemp  &  Hebert,  73  Wash.  254,  131  Pac. 
822.    Where  the  trustee  in  bankruptcy, 
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The  power  thus  vested  in  the  court  of  bankruptcy  may  be  exercised 
by  the  referee.  That  is,  the  referee  has  authority,  in  the  exercise  of  a 
judicial  discretion,  to  order  the  sale  of  property  free  from  liens,  trans- 
ferring the  claims  of  lien  creditors  to  the  proceeds  of  sale,  and  to  con- 
firm the  sale  when  made." 

But  the  court  of  bankruptcy  will  not  order  the  trustee  to  sell  prop- 
erty free  of  liens,  unless  satisfied  that  the  interests  of  the  general  cred- 
itors will  be  advanced  thereby,  by  the  production  of  a  fund  available 
for  their  claims  over  and  above  the  liens,  and  that  the  interests  of 
creditors  holding  liens  will  not  be  injuriously  affected.*^  The  proper  in- 
quiry for  both  the  trustee  and  the  court  is:  On  what  terms  will  the 
property  bring  most  for  the  creditors,  subject  to  or  discharged  from 
the  incumbrances  upon  it?*'  As  illustrating  the  circumstances  which 
may  properly-  influence  the  court  in  deciding  this  question,  we  may 
mention  a  case  where  a  portion  of  the  bankrupt's  property  was  subject 
to  a  valid  attachment  lien,  and  it  appeared  that  the  sale  of  the  attached 
property  by  the  sheriflf  would  dismember  the  property  and  result  in 
destroying  its  value,  while  a  sale  of  the  whole  property  by  the  bank- 
rupt's trustee  would  enable  the  creditors  to  obtain  a  better  price.  Here 
it  was  held  proper  to  order  the  sale  free  from  liens.**  So  where,  by  a 
prompt  sale  of  the  bankrupt's  assets,  interest  accruing  on  liens  thereon 
and  taxes  would  be  saved,  and  the  sale  could  be  made  by  the  trustee 
with  less  expense  than  by  the  sheriff  on  foreclosure  of  the  liens,  and  a 
sale  by  the  trustee  would  enable  the  estate  to  be  settled  promptly,  with- 
out awaiting  the  outcome  of  an  action  by  lien  creditors  to  enforce  their 


knowing  the  facts  creating  an  equitable 
lien  on  property,  sold  the  property 
and  used  the  proceeds  in  paying  costs 
of  administration  primarily  chargeable 
against  the  general  assets,  a  court  of 
equity,  following  the  maxim  that  equity 
will  look  upon  that  as  done  which  ought 
to  have  been  done,  will  follow  the  pro- 
ceeds into  the  entire  mass  of  the  estate, 
giving  the  party  injured  by  the  unlaw- 
ful diversion  a  priority  of  right  over  the 
other  creditors.  In  re  Plantations  Ck>. 
(D.  C.)  270  Fed.  273,  46  Am.  Bankr.  Rep. 

3ia 

01  In  re  Miners'  Brewing  Co.,  162  Fed. 
.327,  20  Am.  Bankr.  Rep.  717;  In  re  San- 
born, 96  Fed.  551,  3  Am.  Bankr.  Rep. 
54 ;  In  re  Waterloo  Organ  Co.,  118  Fed. 
904.  9  Am.  Bankr.  Rep.  427. 

62  In  re  Fayetteville  Wagon- Wood  & 
Lumber  Co.,  197  Fed.  180,  28  Am.  Bankr. 
Rep.  307;    In  re  ShaeflPer,  105  Fed.  352, 


5  Am.  Bankr.  Rep.  248 ;  In  re  Styer,  98 
Fed.  290,  3  Am.  Bankr.  Rep.  424 ;  In  re 
Pittelkow,  92  Fed.  901,  1  Am.  Bankr. 
Rep.  472.  See  Equitable  Trust  Co.  v. 
Vanderbilt  Realty  Improvement  Co.,  155 
App.  Div.  723,  140  N.  Y.  Supp.  1008;  In 
re  Progressive  Wall  Paper  Corp.  (D.  O.) 
222  Fed.  87,  35  Am.  Bankr.  Rep.  50a 

»8  In  re  National  Iron  Co.,  10  Phila. 
(Pa.)  274,  8  N.  B.  R.  422,  Fed.  Cas.  No. 
10,045. 

o*In  re  United  States  Graphite  Co., 
161  Fed.  583,  20  Am.  Bankr.  Rep.  573. 
The  sale  of  personalty  of  a  bankrupt 
separate  from  the  realty,  which  togeth- 
er constituted  and  were  used  as  a  busi- 
ness plant  and  were  mortgaged  as  such, 
thus  destroying  the  business  entity  of 
the  property,  is  erroneous.  In  re  Frank- 
lin Brewing  Co.,  249  Fed.  333,  161  C.  0. 
A.  341,  41  Am.  Bankr.  Rep.  51. 
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liens,  and  the  bankrupt's  wife  had  quitclaimed  her  dower  in  the  prop- 
erty to  the  trustee,  these  facts  were  held  sufficient  to  move  the  court 
to  exercise  its  discretion  to  order  an  immediate  sale  of  the  assets  free 
from  the  liens.** 

§  472.  What  Interests  Not  Divested. — Since  a  trustee  in  bankruptcy 
can  sell  no  more  than  the  bankrupt  himself  owned,  a  sale  of  real  estate 
by  the  trustee  does  not  bar  or  extinguish  an  inchoate  right  of  dower 
therein  existing  in  the  bankrupt's  wife.**  But  as  it  is  highly  desirable 
to  make  the  sale  free  from  such  dower  right,  as  the  property  will  ordi- 
narily  bring  a  much  better  price,  the  wife's  consent  to  release  her  dower 
should  be  obtained  if  possible,  and  in  that  case  she  may  be  compensated 
by  a  fair  allowance  out  of  the  proceeds  of  the  sale.*'  For  reasons  of 
another  kind,  it  has  generally  been  held  that  the  liens  of  state  and  mu- 
nicipal taxes  are  not  divested  by  a  bankruptcy  sale,  even  tliough  ordered 
to  be  made  free  of  all  incumbrances,**  unless,  perhaps,  as  suggested 
in  one  of  the  cases,  the  revenue  officer  or  other  proper  representative 
of  the  state  is  made  a  party  to  the  trustee's  application  for  an  order 
of  sale.**  But  in  a  case  where  the  court  of  bankruptcy  ordered  the 
sale  of  real  estate  subject  only  to  a  first  mortgage  thereon,  it  was  held 
that  all  other  liens  were  divested,  including  a  lien  for  taxes,  and  this. 


as  In  re  Keet,  128  Fed.  651,  11  Am. 
Bankr.  Rep.  117. 

■ic  Porter  v.  Lazear,  109  IT.  S.  84,  3 
Sup.  Ct.  58,  27  Ij.  Ed.  865;  In  re  Shaef- 
fer,  105  Fed.  352,  5  Am.  Bankr.  Rep. 
248;  In  re  Hays  (C.  C.  A.)  181  Fed.  674, 
24  Am.  Bankr.  Rep.  669;  In  re  An«ior, 
4  N.  B.  R.  619,  Fed.  Cas.  No.  388 ;  Dwyer 
V.  OarlouRh,  31  Ohio  St.  158;  Kelso's 
Appeal,  102  Pa.  St.  7;  Lazear  v.  Porter, 
87  Pa.  St.  513,  30  Am.  Rep.  380;  Wor- 
cester t.  Clark,  2  Grant  (Pa.)  84;  Coop- 
er V.  Tabor.  8  Wkly.  Notes  Cas.  (Pa.) 
:i41.  See  Baird  v.  Winstead,  123  N.  C. 
181.  31  S.  E.  390;  KeHy  v.  Minor,  252 
Fed.  115,  164  C.  C.  A.  227;  Ilajipett  v. 
Jones,  111  Me.  348,  89  Atl.  140:  Ilarlin 
V.  American  Trust  Co.,  67  Ind.  A\)\}.  213, 
110  N.  E.  20.  lender  the  law  of  Pennsyl- 
vania, this  question  is  doubtful.  There 
are  some  decisions  holdinj?  that,  since 
the  1910  amendment  to  the  Bankruptcy 
Act.  which  ffives  to  the  trustee  in  bank- 
niptcy  the  rights  and  status  of  a  credi- 
tor holding  a  judgment  or  other  lien,  the 
land  of  a  Pennsylvania  bankrupt  can  be 
sold  free  from  the  dower  rijrhts  of  his 
wife,  such  riphts  under  the  state  law?? 
beinj;  subject  to  the  claims  of  creditors. 
In  re  Kliprerman  (D.  C.)  253  Fed.  778,   12 


Am.  Bankr.  Rep.  670;  In  re  Coder!  (D. 
C.)  207  Fed.  784,  30  Am.  Bankr.  Rep. 
453.  But  the  decision  In  In  re  Chotiner 
(I).  C.)  216  Fed.  916.  is  directly  to  the 
control  y. 

B7  Savape  v.  Savage,  141  Fed.  346,  72 
C.  C.  A.  494,  3  L.  R.  A.  (N.  S.)  923,  15 
Am.  Bankr.  Rep.  599.  And  see  In  re 
Strauch  (D.  C.)  208  Fed.  8^12,  31  Am. 
Bankr.  Rep.  ,36;  Carver  v.  Ward,  81  W. 
Va.  644,  95  S.  E.  828.  In  a  case  where 
the  bankrupt's  wife  had  an  inchoate 
dower  Interest  in  the  stirplus  proct^eds 
of  his  lands  sold  under  foreclosure,  .U 
^^as  directed  that  one-third  of  such  sur- 
plus should  be  invested  In  government 
bonds,  to  be  held  by  the  clerk  after  set- 
tlem(»nt  of  the  estate.  In  re  Munford 
(I>.  C.)  2.V)  Fed.  108,  43  Am.  Bankr.  Ren. 
218. 

5  8  In  re  Gerry,  112  Fed.  958,  7  Am. 
Bankr.  Rep.  459;  In  re  Keller,  109  Fed. 
131.  6  Am.  Bankr.  Rep.  351 ;  Stokes  v. 
State.  46  (4a.  412,  9  X.  B.  R.  191.  12  Am. 
Rci>,  .INS.  Compare  In  re  New  York  & 
IMiiliidelpliia  Package  Co.  (D.  C.)  225 
Fed.  219.  :\7>  Am.  Bankr.  Rep.  94. 

BoMecks  V.  \Vhatley,  48  Miss.  3:{7,  10 
N.  B.  R.  498. 
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although  a  statute  of  the  state  provided  that  taxes  should  be  a  continu- 
ing lien  on  property  notwithstanding  a  judicial  sale  of  it,  unless  the 
proceeds  of  the  sale  were  sufficient  to  pay  them,  where  it  further  ap- 
peared that  this  statute  was  not  enacted  until  after  the  creation  of  the 
first  mortgage  and  that  it  was  not  retroactive.*®  There  are  some  other 
exceptional  cases  in  which  outstanding  interests  in  realty  will  not  be 
divested  by  the  sale.  Thus,  a  person  holding  the  legal  title  to  lands, 
but  bound  under  a  deed  of  trust  to  account  to  third  persons  for  specific 
interests  therein,  conveyed  the  same  to  his  trustee  in  bankruptcy.  No 
issues  were  framed  or  determined  in  the  court  of  bankruptcy  as  be- 
tween the  trustee  and  such  third  persons,  and  at  the  trustee's  sale,  the 
bankrupt  repurchased  the  lands.  It  was  held  that  the  sale  did  not  di- 
vest the  interests  of  the  third  persons,  and  that  the  bankrupt  took  the 
lands  still  burdened  with  the  trust.®'  So,  where  certain  realty  was  con- 
veyed by  an  alleged  fraudulent  conveyance  from  husband  to  wife,  and 
subsequently  they  jointly  executed  a  mortgage  thereon  to  a  third 
party,  it  was  held  that  the  subsequent  private  sale  in  bankruptcy  of  the 
realty  in  question  as  the  property  of  the  husband  could  not  discharge 
the  land  from  the  lien  of  the  mortgage,  since  the  mortgage  was  good 
under  the  wife's  title,  which  would  remain  perfect  until  directly  im- 
peached by  the  husband's  creditors.®*  ^ 

§  473.  Sale  of  Pcrishabk  Property. — Where  property  of  a  bank- 
rupt is  of  a  perishable  nature  and  must  be  disposed  of  immediately  in 
order  to  prevent  its  dissipation  or  loss,  it  may  be  ordered  sold  at  any 
time  after  the  filing  of  the  petition  in  bankruptcy,  even  before  the  ad- 
judication,®^ or  before  the  appointment  of  a  trustee.®*  These  cases,  as 
well  as  the  more  ordinary  cases  of  sales  by  trustees,  are  covered  by  the 
General  Orders  in  bankruptcy,  wherein  it  is  provided  that  "upon  petition 
by  a  bankrupt,  creditor,  receiver,  or  trustee,  setting  forth  that  a  part  or 
the  whofe  of  the  bankrupt's  estate  is  perishable,  the  nature  and  location 
of  such  perishable  estate,  and  that  there  will  be  loss  if  the  same  is  not 
sold  immediately,  the  court,  if  satisfied  of  the  facts  stated  and  that  the 
sale  is  required  in  the  interest  of  the  estate,  may  order  the  same  to  be 
sold,  with  or  without  notice  to  the  creditors,  and  the  proceeds  to  be  de- 
posited in  court."  ®^  When  the  trustee  has  sold  property  as  perishable, 
and  his  action  is  confirmed  by  the  court  on  his  petition,  it  is  not  neces- 
sary to  state  the  grounds  on  which  the  property,  taken  as  a  whole,  was 

«o  In   re  Prince  &   Walter,   181    Fed.  o^  In  re  Kelly  Dry-Goods  Co.,  102  Fed. 

546,  12  Am.  Bankr.  Rep.  675.  747,  4  Am.  Bankr.  Rep.  528, 

«i  Roby  V.  Colehoiir,  146  U.  S.  153,  i:}  «*  Supra,  §  217. 

Sup.  Ct.  47,  36  L.  Ed.  922.  or,  General  Order  No.  18,  par.  3.     For 

«2  Schwartz  v.  Kleber  (Pa.)  7  Atl.  20fl.  form  of  petition  and  order  for  sale  of 
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considered  to  be  in  the  nature  of  perishable  property .••  But  the  court 
has  no  power  to  order  the  sale  of  such  property  unless  it  is  in  the  pos- 
session of  the  bankrupt  or  the  trustee  or  of  some  officer  of  the  court 
appointed  to  take  charge  of  it,  such  as  the  marshal  or  a  receiver.*'  An 
order  authorizing  the  receiver  of  a  bankrupt  to  sell  perishable  property 
consisting  of  produce  in  storage,  "at  public  or  private  sale  within  his 
discretion,  at  current  rates,  without  notice,"  will  justify  a  sale  in  bulk 
of  all  the  property  in  the  hands  of  a  warehouseman,  after  it  has  been 
offered  in  car  load  lots.**  An  order  for  the  sale  of  perishable  property 
is  within  the  jurisdiction  and  authority  of  the  referee  in  bankruptcy.** 

§  474.  Land  in  Another  District  or  State. — ^As  the  jurisdiction  of 
the  court  of  bankruptcy  embraces  all  the  property  of  the  bankrupt 
wherever  situate,  it  is  not  bqund  by  state  laws  or  state  lines  in  order- 
ing its  sale.  Thus,  a  state  statute  providing  that  lands  taken  in  execu- 
tion shall  be  sold  in  the  county. where  the  property  is  situated  has  no 
application  to  a  proceeding  in  bankruptcy  in  a  federal  court,  and  a 
trustee  in  bankruptcy  may  conduct  a  sale  of  land  in  a  county  other 
than  that  in  which  the  land  lies.'*  So  the  fact  that  land  of  a  bank- 
rupt may  be  situated  in  a  state  beyond  the  federal  district  where  the 
proceedings  are  pending  is  no  obstacle  to  converting  it  into  cash  for  the 
benefit  of  the  estate.  If  the  trustee  has  taken  possession,  it  is  within 
the  custody  of  the  court  of  bankruptcy,  and  the  referee  has  jurisdiction 
to  order  its  sale  free  from  liens.'*  As  to  the  place  where  the  sale  should 
be  conducted,  in  the  case  of  land  in  another  state,  it  has  been  held 
that  the  trustee  may  hold  the  sale  at  the  place  where  he  would  sell 
any  chattel,  that  is,  where  the  estate  is  being  administered.'*  Gener- 
ally, however,  it  would  be  more  advantageous  to  sell  the  property  where 
it  lies.     But  when  this  is  done,  it  is  not  necessary  for  the  trustee  to 


perishable  property,  see  Official  Form 
No.  46. 

«e  Rogers  v.  Abbot,  206  Mass.  270,  92 
N.  E.  472,  138  Am.  St.  Rep.  394. 

« 7  In  re  Metzler,  1  Ben.  356,  1  N.  B, 
R.  38,  Fed.  Cas.  No.  9,512. 

68  In  re  Roberts,  166  Fed.  96,  92  C. 
A.  80,  21  Am.  Bankr.  Rep.  573. 

60  This  appears  from  Official  Form 
No.  '46,  which  is  expressly  prepared  to 
be  signed  by  the  referee.  And  see  In  re 
KeUy  Dry-Goods  Co.,  102  Fed.  747, 4  Am. 
Bankr.  Rep.  528.  It  was  held  otherwise 
under  the  act  of  1867.  See  In  re  Graves, 
2  Ben.  100,  1  N.  B.  R.  237,  Fed.  Cas.  No. 
5,709. 

7  0  James  v.  Koy  (Tex.  Civ.  App.)  59  S. 
W.  295.     And  the  Act  of  Congress  of 


March  3,  1893,  requiring  sales  of  land 
to  be  made  on  the  property  or  at  the 
courthouse  in  the  county  where  the  land 
lies,  does  not  apply  to  sales  in  bankrupt- 
cy proceedings.  In  re  Britannia  Mining 
Co.  (C.  C.  A.)  203  F^d.  450,  29  Am. 
Bankr.  Rep.  472 ;  In  re  La  France  Cop- 
per Co.,  205  Fed.  207,  30  Am.  Bankr. 
Rep.  381. 

71  In  re  WHka,  131  Fea,  1004,  12  Am. 
Bankr.  Rep.  727;  Robertson  v.  Howard, 
229  U.  S.  254,  33  Slip.  Ct.  854,  57  L.  Ed. 
1174,  30  Am.  Bankr.  Rep.  611;  T.  E. 
Wells  &  Co.  V.  Sharp,  208  Fed.  393,  125 
C.  C.  A.  609,  31  Am.  Bankr.  Rep.  344. 

7  2  Oakey  v.  Corry,  10  1^8.  Ann.  502. 
And  see  In  re  Britannia  Mining  Co.,  197 
Fed.  459,  28  Am.  Bankr.  Rep.  651. 
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go  in  person  to  the  place  of  sale,  in  order  to  be  present  and  superin- 
tend it,  but  he  may  employ  an  auctioneer  to  conduct-  the  sale.  It  was 
so  held  in  a  case  where  the  land  to  be  sold  was  situated  in  Arizona, 
but  the  estate  in  bankruptcy  was  being  administered  in  Massachusetts." 

§  475.  Notice. — The  act  provides  that  creditors  shall  have  ten  days' 
notice  by  mail  (unless  they  waive  notice  in  writing)  of  all  proposed  sales 
of  the  bankrupt's  property.'*  This  is  in  order  that  they  may  have  an 
opportunity  to  appear  and  show  cause  against  the  proposed  sale  or 
against  the  time,  place,  or  terms  of  sale.'*  But  the  courts  incline  to  the 
opinion  that  the  only  requirements  as  to  notice  of  bankruptcy  sales 
which  the  courts  are  bound  to  regard  are  to  be  found  in  the  bankruptcy 
act  itself,  and  therefore  that  the  act  of  Congress  of  March  3,  1893,  requir- 
ing publication  of  notice  of  judicial  sales  once  a  week  for  four  weeks, 
does  not  apply.'*  But  when  the  time  fixed  by  order  for  the  sale  has 
expired  without  the  sale  being  held,  notice  to  creditors  and  others  in- 
terested must  be  given  de  novo  before  a  new  order  of  sale  is  made." 
In  addition  to  this,  all  holders  of  liens  on  the  property  and  claimants  of 
interests  therein  must  be  served  witl\  notice  or  process,  which  must 
affirmatively  appear  by  the  record,  or  the  sale  will  be  ineffectual  to  di- 
vest their  liens  or  interests.'*  Under  the  former  bankruptcy  law  it  was 
held  that  the  requirement  of  notice  of  the  time  and  place  of  sale  of  the 
bankrupt's  real  estate  was  directory  only,  affecting  the  accountability  of 
the  trustee  but  not  the  title  of  a  purchaser  in  good  faith.'*  This  may 
well  be  the  case  as  to  the  notice  required  to  be  mailed  to  creditors.  But 
it  is  otherwise  as  to  adverse  claimants  and  lien  holders.  Even  such  an 
one,  however,  may  waive  the  objection  of  a  want  of  notice ;  and  he  will 
be  held  to  have  done  so  where  he  is  personally  present  at  the  sale  and 
interposes  no  objection.**    The  notice  for  the  sale  should  of  course  con- 


7  3  In  re  National  Mining  Exploration 
C5o.,  103  Fed.  232,  27  Am.  Bankr.  Rep.  92. 

74  Bankruptcy  Act  1898,  §  58a  (4). 

7  5  In  re  Vila,  5  Law  Rep.  17,  Fed.  Gas. 
No.  16,941. 

76  Robertson  v.  Howard,  229  U.  S.  254, 
33  Sup.  Ct.  854,  57  L.  Ed.  1174,  30  Am. 
Bankr.  Rep.  611;  In  re  Edes,  135  Fed. 
595,  14  Am.  Bankr.  Rep.  382;  Id  re  Na- 
tional Mining  Exploration  Co.,  193  Fed. 
232,  27  Am.  Bankr.  Rep.  92.  But  see, 
contra,  In  re  Britannia  Mining  Ck>.,  197 
Fed.  459,  28  Am.  Bankr.  Rep.  651. 

7  7  Allgair  V.  William  F.  Fisher  &  Co., 
143  Fed.  962,  75  C.  C.  A.  148,  16  Am. 
Bankr.  Rep.  278. 

7«  Factors*  &  Traders'  Ins.  Co.  v.  Mur- 
phy, 111  U.  S.  738,  4  Sup.  Ct.  679,  28  L. 
Ed.  582 ;  Ex  parte  Bryan,  2  Hughes,  273, 


14  N.  B.  R.  71,  Fed.  Cas.  No.  2,061; 
Moorman  v.  Arthur,  90  Va.  455,  18  S.  E. 
869;  In  re  Platteville  Foundry  &  Ma- 
chine Co,  147  Fed.  828,  17  Am.  Bankr. 
Rep.  291;  In  re  Reading  Hat  Mfg.  Co. 
(D.  C.)  224  Fed.  786,  34  Am.  Bankr.  Rep. 
884 ;  Pace  v.  Berry,  176  Ky.  61,  195  S. 
W.  131.  And  see  supra,  $  471.  Notice 
to  the  trustee  in  a  mortgage  is  enough 
to  give  jurisdiction  over  holders  of  the 
bonds  secured.  Equitable  Trust  Co.  \. 
Vanderbilt  Realty  Improvement  Co.,  155 
App.  Div.  723,  140  N.  Y.  Supp:  1008. 
Stockholders  of  a  bankrupt  corporation 
are  not  entitled  to  this  notice.  In  re 
Witherbee  (C.  C.  A.)  202  Fed.  896,  30 
Am.  Bankr.  Rep.  314. 

70  Crowley  v.  Hyde,  116  Mass.  589. 

•0  Keyser  v.  Wessel,  128  Fed.  281,  62 
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tain  such  particulars,  as  to  the  description  of  the  property  to  be  sold, 
the  time  and  place  of  sale,  and  the  like,  as  are  ordinarily  required  in  no- 
tices of  judicial  sales  or  sales  by  executors  or  receivers.  A  notice  in 
bankruptcy,  serving  in  a  double  capacity,  as  a  notice  to  creditors  that 
application  for  a  sale  of  property  will  be  made,  and  as  notice  to  bidders 
that  they  may  attend  and  offer  bids,  though  irregular,  will  not  vitiate 
the  sale,  if  it  is  shown  that  the  notice  was  freely  advertised,  and  it  does 
not  appear  that  further  publicity  would  have  produced  a  better  bid.*^ 
It  is  also  to  be  observed  that,  while  the  statute  requires  notice  to  be  giv- 
en to  creditors  of  sales  by  trustees,  it  does  not  require  notice  to  be  given 
of  sales  by  pledgees,  and  hence  a  trustee,  while  acting  as  receiver,  is 
not  chargeable  for  a  sale  of  pledged  collaterals  under  an  order  authoriz- 
ing a  public  or  private  sale  thereof,  without  notice  to  creditors.** 

§  476.  Manner  and  Conduct  of  Sale. — The  General  Orders  provide 
that  "all  sales  shall  be  by  public  auction  unless  otherwise  ordered  by  the 
court,'*  but  that  "upon  application  to  the  court,  and  for  good  cause 
shown,  the  trustee  may  be  authorized  to  sell  any  specified  portion  of  the 
bankrupt's  estate  at  private  sale  ;  in  which  case  he  shall  keep  an  accurate 
account  of  each  article  sold,  and  the  price  received  therefor,  and  to  whom 
sold ;  which  account  he  shall  file  at  once  with  the  referee."  *^  By  mak- 
ing  this  order  the  Supreme  Court  must  be  Regarded  as  having  construed 
the  Bankruptcy  Act  in  such  a  manner  as  that  a  court  of  bankruptcy  or 
a  referee  has  discretionary  power  to  order  a  private  sale  of  the  bankrupt's 
property,  with  or  without  notice:^*  But  authorization  from  the  court  is 
strictly  necessary.  A  private  sale  made  by  the  trustee  without  an  order 
of  tlie  court  allowing  him  so  to  sell  is  void.***^  As  to  the  distinction  be- 
tween public  and  private  sales,  it  is  held  that  there  is  a  "public"  sale  in 
bankruptcy,  where  all  persons  are  permitted  to  bid,  where  bids  are  not 
held  open  except  with  the  bidders'  consent,  and  where  notice  inviting 
bids  is  publicly  given,  though  the  sale  is  not  made  by  auction,  and  is 
combined  with  a  meeting  of  the  creditors  of  the  bankrupt  held  for  the 
purpose  of  enabling  such  creditors  to  vote  on  the  acceptance  of  the  bid 


C.  C.  A,  (550,  12  Am.  Bankr.  Rep.  126; 
In  re  Caldwell,  178  Fed.  877,  24  Am. 
Bankr.  Rep.  495. 

81  In  re  Xevada-rtah  Mines  &  Smelt- 
ers Corp.  lOS  Fed.  497,  28  Am.  Bankr. 
Rep.  409. 

«2  In  re  James  Carothers  &  Co.,  193 
Fed.  687,  27  Am.  Bankr.  Rep.  921. 

S3  General  Order  No.  IS.  For  form 
of  petition  and  order  for  .sale  of  real  es- 
tate at  auction,  see  Official  Form  No.  42. 
For  form  of  petition  and  order  for  pri- 


vate sale  of  property,  see  Official  Form 
No.  45. 

84  111  re  Hawkins,  125  Fed.  633, 11  Am. 
Bankr.  Rep.  49;  In  re  Edcs,  135  Fed. 
595,  14  Am.  Bankr.  Rep.  382 ;  In  re  Gut- 
terson,  I'M  Fed.  Cas.  698,  14  Am.  Bankr. 
Rep.  495;  In  re  Knox  Automobile  Co. 
(D.  C.)  210  Fed.  569.  32  Am.  Bankr.  Rep. 
67. 

R5  Reid  V.  Robre<lit,  102  Cal.  520,  36 
Pac.  875.  Compare  Curdy  v,  Stafford,  SS 
Tex.  120,  30  S.  W.  551. 
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or  bids  made.**  It  is  also  a  permissible  method  of  conducting  a  sale 
in  bankruptcy  for  the  trustee,  under  an  order  of  court,  to  invite  sealed 
bids  for  Specified  property,  to  be  accompanied  by  certified  •hecks  for  a 
certain  amount,  such  bids  to  be  opened  in  the  presence  of  the  referee  on 
a  day  and  at  an  hour  named,  and  the  property  to  be  awarded  to  the 
highest  bidder,  subject  to  confirmation  by  the  court,  upon  the  hearing 
and  determination  of  objections,  which  are  directed  to  be  filed  by  a  cer- 
tain day  and  appointed  to  be  heard  on  a  designated  other  day.*'  A  pe- 
tition by  the  trustee  to  the  bankruptcy  court  for  an  order  authorizing  a 
meeting  of  creditors,  the  object  of  the  meeting  being  to  enable  the  cred- 
itors to  act  upon  any  bid  for  certain  property  of  the  bankrupt  which  may 
be  submitted  at  the  meeting,  is  irregular,  but  yet  is  sufficient  to  author- 
ize the  referee  to  act  upon  it,  and  is  sufficient  notice  that  a  sale  is  pro- 
posed.** 

It  is  a  rule  applicable  to  trustees  under  deeds  of  trust  and  similar 
instruments  that  any  sale  of  the  property  must  be  made  by  the  trustee 
himself  in  person,**  and  that  he  must  be  present  during  the  whole  of  the 
sale.*®  But  there  is  no  specific  requirement  in  the  bankruptcy  act  that 
sales  shall  be  made  personally  by  the  trustee,  and  therefore  it  is  held  to 
be  within  the  power  and  discretion  of  the  court  of  bankruptcy  to  appoint 
commissioners  to  make  a  given  sale,**  or  to  appoint  an  auctioneer  to  sell 
property  of  a  bankrupt's  estate  in  advance  of  any  particular  occasion 
therefor.**  T)ie  trustee  may  also  employ  an  auctioneer  to  cry  the  sale, 
but  only  under  the  authority  of  the  court.** 

The  time  and  place  of  the  sale  are  generally  to  be  fixed  by  the  trustee. 
And  here  it  should  be  remembered  that  it  is  his  duty  to  sell  the  property 
of  the  estate  to  the  best  possible  advantage,  and  to  choose  a  time  when 
there  is  a  good  market  for  the  property,  wherein  he  should  exercise  not 
only  fidelity  to  his  trust,  but  also  good  business  judgment  and  sagacity. 
And  if  he  sacrifices  the  property  by  selling  at  an  improper  or  ill-chosen 
time,  though  his  intentions  were  good,  he  will  be  liable  for  the  deficiency 


9 «  In  re  Nevada-T'tah  Mines  &  Smelt- 
ers Corp.,  198  Fed.  497,  28  Am.  Bankr. 
Rep.  409.  Oh  appeal  in  this  case  ([C.  O. 
A.l  202  Fed.  126.  29  Am.  Bankr.  Rep. 
754),  it  was  held  that  a  sale  made  nnder 
an  order  passed  at  a  meeting  of  credi- 
tors, according  to  a  notice  addressed  to 
"creditors,  stockholders,  and  other  par- 
ties in  interest,*'  but  not  inviting  the 
public  to  attend  and  bid,  was  a  private 
sale,  but  was  justified  in  the  circum- 
stances of  the  case. 

^^7  See  In  re  Chandler  (C.  C.  A.)  194 
Fed.  944,  28  Am.  Bankr.  Rep.  89. 


»«  In  re  Nevada-T'tah  Mines  &  Smelt- 
ers Corp.,  198  Fed.  497,  28  Am.  Biinkr. 
Rep.  409. 

«oI^^ller  v.  O'NVil,  69  Tex.  349,  6  S. 
W.  181,  n  Am.  St.  Rep.  59. 

00  Brickenkamp  v.  Rees.  69  Mo.  426. 

91  Sturgiss  V.  Corbin,  141  Fed.  1,  72 
C.  C.  A.  179,  15  Am.  Bankr.  Rep.  54.3. 

9  2  In  re  Benjamin,  136  Fed.  175.  69  C. 
0.  A.  191,  14  Am.  Bankr.  Rep.  481. 

93  In  re  National  Mining  Exploration 
Co.,  193  Fed.  232,  27  Am.  Bankr.  Rep.  92; 
In  re  Peprues,  3  N.  B.  R.  80,  Fed.  Gas. 
No.   10,907. 


§  476 


LAW  OP  BANKRUPTCY 


1006 


in  the  proceeds  of  the  sale.**  Still,  the  object  of  the  bankruptcy  act  is  an 
expeditious  settlement  and  distribution  of  the  estate,  and  the  trustee 
cannot  keep  the  creditors  waiting  indefinitely  in  the  hope  that  the  prop- 
erty will  eventually  command  a  better  price.  It  is  his  duty  to  sell  the 
property  with  all  reasonable  promptness,  unless  all  the  creditors  will 
consent  to  a  delay.**  But  a  mere  mistake  in  judgment  as  to  the  proper 
place  for  the  sale  will  not  invalidate  it,  in  the  absence  of  fraud  or  col- 
lusion.**  In  pursuance  of  his  duty  to  realize  as  much  as  possible  for  the 
creditors,  it  is  also  incumbent  upon  the  trustee  not  to  sell  in  bulk,  but 
to  divide  the  property  into  portions,  if  susceptible  of  division,  and  if  it 
will  thus  command  a  higher  price;  if  his  failure  to  do  this  results  in  a 
sacrifice  of  the  property,  the  sale  will  be  set  aside.*'  Anything  like  col- 
lusion  or  an  attempt  to  stifle  competition  will  of  course  invalidate  the 
sale  but  this  result  does  not  follow  because  of  a  private  arrangement  be- 
tween the  attorney  for  the  purchaser  and  the  auctioneer  that  the  bid  of 
any  other  person  should  be  raised  $50  each  time  until  a  sign  to  stop  was 
given.**  The  property  should  be  sold  to  the  highest  bidder,  and  a  "bid" 
means  an  offer  by  a  purchaser  to  pay  something  to  the  trustee  for  the 
property  purchased  which  the  trustee  may  distribute  among  creditors.** 
The  "highest  bidder'*  is  the  one  who  makes  the  highest  bid  in  good  faith. 
For  a  trustee  is  not  bound  to  accept  every  bid,  and  the  court  will  always 
sustain  him  in  refusing  bids  which  would  manifestly  frustrate  the  very 
object  and  purpose  of  the  sale.***  And  a  bid  which  was  not  accepted  will 
not  give  the  bidder  any  standing  to  complain  either  of  its  rejection 
of  a  sale  to  another  at  a  higher  price.***  Generally  speaking,  the  trustee 
is  bound  to  obtain  the  best  possible  price,  under  the  conditions  attending 
the  sale,  and  will  be  held  responsible  for  any  negligence  in  failing  to 
do  so.*** 


»*  See  Snyder's  Adm'rs  v.  McComb's 
Ex'x,  39  Fed.  292;  Melick  v.  Voorhees,  24 
N.  J.  Eq.  305;  Holbrook  v.  Coney,  25  lU. 
543. 

05  Hart  V.  Crane,  7  Paige  (N.  T.)  37. 

»e  Hills  V.  Alden,  2  Hask.  299,  Fed. 
Cas.  No.  6,507. 

07  In  re  Lloyd,  11  Fed.  586 ;  Chesley  v. 
Chesley,  49  Mo.  540;  Smith  v.  Scholtz. 
68  N.  Y.  41.  But  a  sale  of  a  bankrupt's 
assets  en  masse,  for  a  larger  sum  than 
was  bid  for  the  property  in  parcels,  un- 
der the  court's  order  of  sale,  will  be 
held  valid.  In  re  Haywood  Wagon  Co., 
219  Fed.  655,  135  C.  C.  A.  391,  33  Am. 
Bankr.  Rep.  618. 

08  In  re  Ketterer  Mfg.  Co.,  156  Fed. 
719,  19  Am.  Bankr.  Rep.  638.  And  see 
In  re  Ohio  Copper  Mining  Co.  (D.  C.) 
237  Fed.  490,  38  Am.  Bankr.  Rep.  548. 


•0  In  re  J.  B.  &  J.  M.  Cornell  Co.  (D. 
C.)  186  Fed.  859,  26  Am.  Bankr.  Rep.  252. 
A  sale  through  bankruptcy  proceedings 
is  a  Judicial  sale,  subject  to  the  same 
rules  as  an  auction ;  so  that  a  bid  may 
be  withdrawn  before  the  hammer  falls. 
In  re  Glas-Shipt  Dairy  Co.,  239  Fed.  122, 
152  C.  C.  A.  164,  38  Am.  Ban&r.  Rep.  554. 
But  see  In  re  Lane  Lumber  Co.,  207  Fed. 
762,  125  C.  C.  A.  300,  31  Am.  Bankr.  Rep. 
148. 

100  Gray  v.  Veirs,  33  Md.  18. 

101  In  re  Chandler  (C.  C,  A.)  194  Fed. 
944,  28  Am.  Bankr.  Rep.  89.  But  see  In 
re  Williams,  197  Fed.  1. 116  C.  C.  A.  523, 
28  Am.  Bankr.  Rep.  258. 

102  In  re  Ryan,  6  N.  B.  R.  235,  Fed. 
Cas.  No.  12,182 ;  In  re  Knott,  Fed.  Cas. 
No.  7,893 ;  Hawkins  v.  Alston,  4  Ired.  Bq. 
(39  N.  C.)  137. 
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§  477.  Terms  of  Sale. — There  is  nothing  in  the  bankruptcy  act 
which  specifically  forbids  the  sale  of  a  bankrupt's  property  by  the  trustee 
on  credit.  And  under  the  act  of  1867,  it  was  held  that  a  sale  so  made 
was  not  necessarily  invalid  for  that  reason  alone.*®*  But  a  trustee  who 
sells  on  any  other  terras  than  immediate  cash  takes  a  serious  responsi- 
bility, and  one  which  he  should  not  assume  without  the  express  permis- 
sion of  the  court  or  the  consent  of  all  the  creditors.  At  least,  it  has 
been  held  that  if  the  trustee,  without  the  sanction  of  the  court,  sells 
the  effects  of  the  estate  on  credit,  taking  the  purchasers'  notes  for  the 
price,  and  then  is  so  dilatory  or  negligent  in  his  efforts  to  collect  the 
notes  that  he  suffers  them  to  become  outlawed,  he  is  personally  re- 
sponsible for  the  loss,  whether  the  makers  of  the  notes  were  originally 
responsible  or  not.*®*  It  is  also  a  requirement  of  the  statute  that  "all 
real  and  personal  property  belonging  to  bankrupt  estates  shall  be  ap- 
praised by  three  disinterested  appraisers.  Real  and  personal  property 
shall,  when  practicable,  be  sold  subject  to  the  approval  of  the  court; 
it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  the  court 
for  less  than  seventy-five  per  centum  of  its  appraised  value."  *®*  The 
appraisers  should  value  the  property  at  its  fair  market  price,  that  is,  the 
price  which  it  might  be  expected  to  bring  at  a  private  sale  in  the  ordi- 
nary course  of  business  or  in  the  ordinary  methods  of  filing  such  prop- 
erty, and  not  at  the  price  which  it  might  be  expected  to  bring  at  a  forced 
sale.  This  is  shown  by  the  fact  that  the  law  does  not  require  the  prop- 
erty to  bring  its  appraised  value,  but  only  provides  that,  if  it  is  sold 
without  the  approval  of  the  court,  it  must  bring  not  less  than  three- 
fourths  of  that  value. 

§  478.  Who  may  purchase. — ^A  referee  in  bankruptcy  cannot,  di- 
rectly or  indirectly,  purchase  any  property  of  an  estate  in  bankruptcy 
over  which  he  has  jurisdiction  as  a  referee.  This  is  expressly  forbidden 
by  the  act,  and  moreover,  it  is  made  a  criminal  offense  and  conviction 
thereof  vacates  his  office.*®*  For  similar  reasons,  one  who  has  been 
employed  in  appraising  the  property  cannot  buy  it,  either  directly  or 
through  the  agency  of  an  attorney.*®^    Neither  can  the  trustee  himself 


io«Traer  v.  Clews,  115  U.  S.  628,  6 
Sup.  Ct.  155,  29  L.  Ed.  467.  Compare  (as 
to  sales  by  assignees  for  the  benefit  of 
creditors),  MuUer  v.  Norton,  132  U.  S. 
501, 10  Sup.  Ct.  147,  33  L.  Ed.  397 ;  Schu- 
ler  V.  Israel,  27  Fed.  851;  Meacham  v. 
Stemes,  9  Paige  (N.  Y.)  398. 

104  In  re  Newcomb,  32  Fed.  826. 

105  Bankruptcy  Act  1898.  §  70b.  And 
see  snpra,  §  300.  An  appraisal  made  by 
persons  appointed  by  the  court  will  be 
presumed  honest  and  accurate,  and  while 


the  approval  of  the  court  is  not  neces- 
sary if  the  property  is  sold  for  as  much 
as  75  per  cent,  of  the  appraised  value, 
yet,  if  a  less  sum  is  bid,  the  court  is 
bound  to  exercise  its  best  discretion  in 
the  matter.  In  re  American  Beaver  Co. 
(D.  C.)  242  Fed.  599,  39  Am.  Bankr.  Rep. 
603. 

106  Bankruptcy  Act  1898,  |  39b,  par. 
3 ;  Id.,  §  29c,  par.  2. 

107  In    re   Frazin   &   Oppenheim,   181 
Fed.  307,  24  Am.  Bankr.  Rep.  598. 
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become  the  purchaser  at  his  own  sale.  This  is  forbidden  on  principles 
of  public  policy.*^  Such  a  sale  will  be  set  aside;  and  though  the  trustee 
may  not  be  required  to  lose  the  value  of  improvements  made  by  him  on 
the  property  after  the  sale,  yet  it  is  not  enough  to  prevent  a  resale 
that  he  accounts  for  the  value  of  the  property  at  the  time  of  the  sale,  if 
it  largely  appreciated  thereafter.*^  Still,  there  may  be  exceptional  cir- 
cumstances in  which  it  will  be  proper  for  the  court  to  permit  the  trustee 
to  become  a  bidder  at  his  own  sale.  Thus  in  one  case,  where  real  estate 
came  to  the  trustee  incumbered  with  liens  exceeding  its  value,  the  trustee 
himself  being  one  of  the  judgment  creditors,  it  was  held  competent  fdr 
the  court  to  grant  him  leave  to  proceed  in  a  state  court  to  sell  the  prop- 
erty on  his  judgment  and  to  bid  in  his  individual  right  at  the  sheriff's 
sale.***  So  a  sale  in  bankruptcy  is  not  voidable  because  one  of  the  three 
trustees  of  the  bankrupt  was  a  stockholder  and  officer  of  a  new  corpora- 
tion organized  for  the  purpose  of  purchasing  the  bankrupt's  property, 
when  the  creditors  appointed  him  with  full  knowledge  of  this  fact,  and 
the  new  company  was  promoted  by  a  reorganization  committee  of  the 
bankrupt's  creditors  for  the  purchase  of  the  property,  and  all  the  stock- 
holders of  the  bankrupt  corporation  were  given  full  opportunity  to  par- 
ticipate.*** Where  the  subject  of  the  sale  was  certain  claims  against  the 
United  States,  and  they  were  bought  by  a  person  who  had  formerly  been 
the  manager  of  the  bankrupt  corporation,  and  he  had  more  knowledge 
of  the  merit  of  the  claims  and  more  confidence  of  ultimate  success  in 
collecting  them  than  the  creditors  had,  it  was  held  that  this  did  not  re- 
quire that  the  sale  should  be  set  aside,  where  there  was  no  fraud  or 
concealment,  and  the  creditors  had  an  opportunity  to  ascertain  for  them- 
selves the  situation  in  respect  to  the  claims.***  Where  land  of  the  bank- 
rupt is  sold  subject  to  a  mortgage,  the  mortgagee,  not  having  proved 
his  claim  in  the  bankruptcy  proceeding,  may,  like  any  other  person,  bid 
for  the  bankrupt's  equity  of  redemption.***  The  wife  of  the  bankrupt 
may  become  a  purchaser  at  the  sale,  but  she  has  the  burden  of  showing 
that  the  purchase  was  not  made  with  money  furnished  by  the  bank- 
rupt.*** 

There  is  nothing  to  prevent  the  bankrupt  himself  from  buying  any 
portion  of  his  former  assets  when  offered  for  sale  by  his  trustee,  if  he 
can  pay  the  price  either  out  of  his  exempt  property  or  out  of  property 
acquired  after  the  adjudication ;  and  if  he  does  so  purchase,  he  will  take 

108  Citizens'  Bank  v.  Ober,  1  Woods,         112  Bray   v.  United  States  Fidelity   & 

80,  13  N.  B.  R.  328,  Fed.  Cas.  No.  2,731.  Guaranty  Co.  {C.  C.  A.)  267  Fed.  533,  45 

100  In  re  Hawley,  117  Fed.  3(>4,  9  Am.  Am.  Bankr.  Rep.  395. 
Bankr.  Rep.  01.  iiain  re  Old  Orejron  Mfg.  Co.  (D.  C.) 

ii«  In  re  Carrier,  3f>  Fed.  103.  23G  Fed.  804,  38  Am.  Bankr.  Rep.  409. 

Ill  In  re  National  Mining  Exploration  n*  Woodford  v.  Rico  (D.  C.)  207  Fed. 

Co.,  10.T  Fed.  232.  27  Am.  Bnnkr.  Rep.  92.  473,  30  Am.  Bankr.  Rep.  455. 
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a  new  title,  embracing  all  the  interest  which  the  trustee  had  to  convey.^'*'' 
So  he  may  make  the  purchase  through  an  attorney.*'^  And  it  does  not  in- 
validate the  sale  that*  the  successful  bid  was  made  by  an  attorney  em- 
ployed by  the  purchaser  for  that  purpose  and  that  the  attorney  had  acted 
as  counsel  for  the  bankrupt  and  also  for  the  trustee  in  rendering  certain 
legal  services  required  locally,  where  he  had  no  connection  with  the 
bankruptcy  proceedings.**'  Any  collusive  or  fraudulent  combination 
among  creditors  or  other  bidders  will  of  course  be  ground  for  setting 
aside  the  sale.*"  But  when  the  property  of  a  bankrupt  corporation  is 
for  sale,  it  is  perfectly  proper  for  the  bondholders,  stockholders,  or  offi- 
cers to  form  a  syndicate  or  a  reorganization  committee  or  a  new  cor- 
poration, for  the  purpose  of  bidding  on  the  property  and  acquiring  it  if 
they  can  fairly,  and  if  they  make  no  attempt  to  stifle  or  exclude  inde- 
pendent competition.*** 

§  479.  Rights  and  Liabilities  of  Purchasers. — ^The  powers  of  a  trus- 
tee in  bankruptcy  are  in  no  sense  judicial,  and  his  acts  bind  only  those 
whom  he  represents.  In  the  sale  of  the  bankrupt's  estate,  he  acts  only 
for  the  creditors  who  prove  their  claims,  and  in  such  matters  he  can 
conclude  the  rights  of  no  one  else.***  And  a  purchaser  at  a  bankruptcy 
sale  must  take  notice  that  nothing  is  sold  except  the  bankrupt's  inter- 
est.*** Thus,  wherPthe  trustee  sells  land,  the  title  to  which  was  ac- 
quired by  the  bankrupt  after  the  filing  of  the  petition  in  bankruptcy. 


iisHallyburton  v.  Slagle,  130  N.  C. 
4S2,  41  S.  E.  877;  Gates  v.  Fraser,  9  111. 
App.  624;  Udall  v.  School  Dlstrictt  No.  4, 
48  Vt.  588:  Arnold  v.  I^eonard,  12  Smedes 
&  M.  (Mifjs.)  258. 

ii«  Beall  V.  Chatham,  100  Tex.  371,  99 
S.  W.  1116. 

117  In  re  National  Mining  Exploration 
Co.,  193  Fed.  232,  27  Am.  Bankr.  Rep.  92. 

lift  In  re  Troy  Woolen  Co.,  8  Blatchf. 
465,  4  N.  B.  R.  629,  Fed.  Cas.  No.  14,201. 

ii»In  re  Pittsburgh  Dick  Creek  Min- 
ing Co..  107  Fed.  106,  28  Am.  Bankr.  Rep. 
613 ;  In  re  Prudential  Outfitting  Co.  (D. 
r.»  250  F(  d.  504,  41  Am.  Bankr.  Rep.  621. 
Schuler  v.  Ila.^slnger,  177  Fed.  119,  100 
C.  C.  A.  539,  24  Am.  Banlvr.  Rep.  1S4.  In 
the  ca.se  la.«;t  cited  It  wa.s  said :  "That 
there  should  be  a  reorganization  agree- 
ment for  the  purpose  of  buying  in  the 
property  of  the  bankrupt  cori'oration 
cannot  be  ol)jected  to.  In  fact  it  fur- 
nishes the  only  way  that  a  large  diversi- 
fied property  and  plant  like  that  of  the 
S.  Company  can  be  sold  and  purchased 
without  disastrous  results  to  creditors 
and  stockholders,  and  the  creditors  have 
every  right  to  organize  themselves  for 
Blk.Bkr.(3d  Ed.)— 64 


the  purpose  of  protecting  their  interests. 
These  are  propositions  that  need  neither 
argument  nor  authority  to  support. 
That  the  trustees  should  in  good  faith 
encourage  and  approve  a  plan  which 
looked  to  the  successful  settlement  and 
winding  up  of  the  bankruptcy  estate,  and 
which  met  with  the  approval  of  creditors 
and  had  the  con.sent  of  all  classes  in- 
terested, was  perfectly  proper." 

12"  Second  Nat.  Bank  v.  National 
State  Bank  of  New  Jersey,  10  Bush  (Ky.) 
367. 

121  Asheville  Supply  &  Foundry  Go.  v. 
Machiii,  150  N.  C.  738,  64  S.  E.  887.  And 
see  Whitman  v.  Cammack,  7  Rob.  (La.) 
3()1;  Shesler  v.  Patton,  114  App.  Dlv. 
840,  100  N.  Y.  Supp.  286.  Where  a  bank- 
rupt constructed  an  addition  to  a  leased 
liuilding  on  leased  ground,  the  question 
whether  such  building  constituted  a  fix- 
ture, or  whether  it  was  removable,  as 
against  the  landlord,  by  a  purchaser  at 
a  sale  of  the  bankrupt's  assets,  could  not 
be  determined  in  advance  of  a  sale  and 
an  attempt  to  sever.  In  re  (Norwood,  138 
Fed.  844,  15  Am.  Bankr.  Rep.  107. 
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the  burden  is  on  him  and  those  who  claim  under  him  to  show  that  the 
land  equitably  belonged  to  the  bankrupt  when  the  petition  was  filed."* 
Further,  although  a  sale  is  ordered  and  confirmed  by  the  court,  this  is 
not  an  adjudication  that  the  property  sold  belonged  to  the  estate  of  the 
bankrupt,  but  only  that  whatever  title  the  bankrupt  had  to  the  property 
legally  passed  to  the  purchaser  at  the  sale.****  Further,  it  is  a  well-set- 
tled principle  of  law  that  there  is  no  warranty  in  judicial  sales  and  that 
the  rule  of  caveat  emptor  applies  to  such  sales  with  full  force.***  But 
a  court  of  equity,  in  pursuance  of  justice,  may  set  aside  a  sale  made  by 
a  trustee  in  bankruptcy  where  it  is  shown  that  the  purchaser  has  been 
innocently  misled  by  the  advertised  notice  of  the  sale.***  But  where 
the  purchaser  was  expressly  informed  that  the  trustee  was  selling  only 
such  title  as  he  possessed,  and  knew  that  such  title  was  in  litigation, 
and  that  the  trustee  assumed  no  personal  responsibility  and  did  not  war- 
rant the  title  or  salability  of  the  property,  the  purchaser  cannot  recover 
the  money  paid  therefor,  when  it  is  subsequently  determined  that  the 
trustee  had  no  interest  which  he  could  convey.***  In  fact,  it  is  the  dui.y 
of  an  intending  purchaser  at  such  a  sale  to  make  an  independent  investi- 
gatton  of  the  nature  and  validity  of  the  bankrupt's  title,  and  to  follow 
up  all  inquiries  which  are  suggested  by  his  discovery  of  doubtful  or  sus- 
picious circumstances,  otherwise  he  is  in  no  positicJii  to  ask  aid  or  relief 
from  the  court.**'  But  he  is  entitled  to  rely  on  an  absolute  compliance 
with  the  terms  of  the  sale,  and  on  the  absolute  fairness  of  an  auction 
conducted  under  the  order  of  the  court.***  He  is  not  bound  to  see  that 
every  particular  in  the  appointment  and  qualification  of  the  trustee  has 
been  complied  with.*** 

The  purchaser  becomes  so  far  a  party  to  the  proceedings  as  to  give 
the  court  of  bankruptcy  jurisdiction  to  make  any  and  all  orders  neces- 
sary to  compel  him  to  complete  his  purchase."*    And  if  he  abandons  his 


12  2  wUklns  V.  Tourtellott,  28  Kan.  825. 

i2schenis  V.  Coble,  37  Kan.  558,  15 
Pac.  505.  Where  a  bankrupt  has  no  title 
to  land,  a  sale  thereof  by  the  trustee  con- 
veys no  title  as  against  persons  not  par- 
ties to  the  bankruptcy  proceeding.  An- 
derson V.  Daugherty,  169  Ky.  308,  183  S. 
W.  545. 

124  A  person  purchasing  the  bank- 
rupt's assets  from  the  trustee  is  charged 
with  knowledge  of  any  lack  of  author- 
ity on  the  part  of  the  trustee,  and  also 
of  the  fact  that  the  sale  must  be  ai)- 
proved.  In  re  E3den  Musee  American  Co. 
(D.  C.)  230  Fed.  925,  36  Am.  Bankr.  Rep. 
111.  Where  the  trustee  sells  property 
which  never  has  been  in  his  possession, 
the  proceeds  must  stand  for  the  benefit 


of  one  having  a  valid  claim  or  lien  upon 
it.  Johnson  y.  American  Smelting  &  Re- 
fining Co.,  99  Neb.  633,  157  N.  W.  337. 

12  B  Searcy  v.  McChord,  1  Fed.  261. 
And  see  In  re  Mott,  1  N.  B.  R.  223,  Fed. 
Cas.  No.  9,879;  Carney  v.  Averill,  110 
Me.  172,  85  Atl.  494. 

126  In  re  Frasin  (C.  C.  A.)  201  Fed. 
343,  29  Am.  Bankr.  Rep.  212 ;  Taylor  v 
Kimmerle,  232  Fed.  134,  146  O.  0.  A.  326, 
37  Am.  Bankr.  Rep.  34. 

12  7  Webber  v.  Clark,  136  IlL  256,  26 
N.  E.  360,  32  N.  E.  748. 

12  8  In  re  Kronrot,  183  Fed.  653,  25  Am. 
Bankr.  Rep.  738. 

120  Zeigler  v.  Shomo,  78  Pa.  St.  357. 

180  Where,  after  a  sale  in  bankruptcy, 
but  before  its  confirmation  by  the  court, 
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purchase,  without  any  attempt  to  secure  the  property  (transferable  only 
on  certain  conditions)  he  will  be  liable  for  the  loss  on  a  resale.***  So 
long  as  the  proceedings  are  pending  in  the  court  of  bankruptcy,  as,  on 
application  to  have  the  sale  confirmed,  the  property  is  still  within  the 
control  of  that  court,  and  it  may  give  the  purchaser  what  aid  he  may 
need.*"  But  when  the  sale  has  been  made,  the  proceeds  received  by 
the  trustee,  and  the  sale  ratified  by  the  court,  it  has  no  further  jurisdic- 
tion over  the  property,  and  cannot  interfere,  by  injunction  or  otherwise, 
to  protect  the  purchaser  against  the  assertion  of  adverse  claims.  He  is 
thereafter  left  to  himself,  and  must  protect  his  own  interests  in  any  ap- 
propriate  court,  but  cannot  treat  the  bankruptcy  court  as  a  general  war- 
rantor of  title.***  As  stated  in  one  of  the  cases :  "The  court  does  not 
follow  the  property  of  the  estates  of  bankrupts  into  the  hands  ot  pur- 
chasers, but  only  to  the  hands  of  purchasers.  After  they  have  once  had 
the  property,  they  must  take  care  of  it  and  of  the  possession  of  it."  *** 
Where  the  property  sold  is  a  chose  in  action,  the  purchaser  may  of 
course  sue  on  it,  and  it  is  sufficient  evidence  of  the  authority  of  the 
trustee  in  bankruptcy  that  he  acted  as  such,  without  record  evidence 
thereof.***  And  where  a  debt  due  to  the  bankrupt  from  a  third  person  is 
sold,  it  cannot  be  offset  by  a  debt  due  from  the  bankrupt  to  such  third 
person  which  was  acquired  after  the  bankruptcy.**'  Where  an  equity  of 
redemption  is  sold  and  a  valid  conveyance  made,  the  purchaser  may 
maintain  a  suit  to  redeem.**'  The  special  short  statute  of  limitations 
contained  in  the  bankruptcy  act  does  not  apply  to  actions  by  purchasers 
to  recover  property  or  collect  debts  bought  by  them.**' 


the  property  is  so  seriously  damaged  by 
a  flood  as  to  become  substantially  worth- 
less, the  loss  cannot  be  visited  upon  the 
purchaser ;  the  court  has  a  judicial  dis- 
cretion to  exercise  in  the  matter  of  con- 
firming the  sale,  and  it  would  be  an 
abuse  of  such  discretion  to  require  the 
purchaser  to  bear  the  loss.  In  re  Finks, 
224  Fed.  92,  1.39  C.  C.  A.  648,  34  Am. 
Bankr.  Rep.  749. 

131  Snyder  v.  Bougher,  214  Pa.  St.  453, 
63  Atl.  893 ;  In  re  Myers- Wolf  Mfg.  Co. 
(C.  C.  A.)  205  Fed.  289,  30  Am.  Bankr. 
Rep.  572. 

iM  Potter  V.  Martin,  122  Mich.  542,  81 
N.  W.  424. 

133  Adams  v.  Crittenden,  17  Fed.  42; 
Briggs  V.  Stephens,  7  Law  Rep.  281,  Fed. 
Cas.  No.  1,873;  Henrie  T.  Henderson, 
145  Fed.  316,  76  C.  0.  A.  196,  16  Am. 
Bankr.  Rep.  617. 

134  In  re  Hale,  19  N.  B.  R.  330,  Ffed. 
Cas.  No.  5,912.     Assets  of  a  bankrupt 


corporation  haying  been  sold  to  a  reor- 
ganization committee,  a  court  in  a  bank- 
ruptcy proceeding  has  no  Jurisdiction  to 
control  the  rights  to  be  given  by  such 
committee  to  stockholders  of  the  old 
company  in  the  reorganization.  In  re 
Witherbee,  202  Fed.  896,  30  Am.  Bankr. 
Rep.  314. 

186  Arnold  v.  Leonard,  12  Smedes  &  M. 
(Miss.)  258.  See  Breakstone  v.  Buffalo 
Foundry  &  Machine  Co.,  79  Misc.  Rep. 
496,  141  N.  T.  Supp.  159;  Jennings  v. 
Whitney,  224  Mass.  138,  112  N.  B.  655. 

136  Judson  Y.  Lathrop,  6  La.  Ann.  587. 

137  Davis  V.  Ives,  75  Conn.  611,  54  Atl. 
922.  But  the  right  of  a  mortgagor  (un- 
der a  state  statute)  to  redeem  within 
two  years  after  a  foreclosure  does  not 
pass  to  a  purchaser  from  his  trustee  in 
bankruptcy.  Leith  v.  Galloway  Coal 
Co.,  189  Ala.  204,  66  South.  149. 

138  Judson  V.  Lathrop,  6  La.  Ann.  587. 
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§  480.  Nature  and  Extent  of  Title  Conveyed. — ^A  purchaser  at  a 
trustee's  sale  of  the  property  of  a  bankrupt  acquires  no  higher  title  or 
greater  rights  than  the  bankrupt  himself  had  in  the  property  sold.*** 
Thus,  a  deed  of  land  given  on  such  a  sale  conveys  only  an  interest  in 
the  surface  of  the  land,  when  the  bankrupt  had  previously  conveyed  by 
a  recorded  deed  the  coal  and  other  minerals  underlying  it.***  So,  where 
the  tenant  of  a  building  places  fixtures  therein,  the  purchaser  of  the  same 
from  his  trustee  in  bankruptcy  acquires  only  such  right  to  remote  the 
fixtures  as  the  tenant  may  have  had.***  And  one  who  buys  land  from  a 
trustee  in  bankruptcy,  knowing  that  the  bankrupt  held  the  land  in  trust 
for  another,  though  by  a  deed  absolute  in  form,  acquires  no  title  on 
which  he  can  maintain  a  writ  of  entry.***  One  who  buys  the  bankrupt's 
interest  in  a  contract  for  the  conveyance  of  land  to  him  has  all  the 
rights  therein  which  the  bankrupt  would  have  had  but  for  the  bank- 
ruptcy.**^ And  a  sale  by  the  trustee  of  land  held  in  trust  by  the  bank- 
rupt to  secure  debts  due  to  himself  passes  to  the  purchaser  the  debts 
secured  as  well  as  the  legal  estate  in  the  land,  and  entitles  him  to  pos- 
session until  the  debts  are  paid.'*^  It  is  to  be  observed  that  the  purchaser 
acquires  whatever  title  the  bankrupt  had  in  the  land  at  the  time  of  the 
sale,  and  if  the  bankrupt  acquired  any  better  or  diflPerent  title  from  the 
time  of  the  adjudication  in  bankruptcy  to  the  time  the  sale  was  made, 
that  title  inures  to  the  benefit  of  the  purchaser.**^  But  it  is  otherwise  as 
to  a  title  vesting  in  the  bankrupt  by  devise  after  the  sale.***  It  is  also  a 
general  principle  that  a  purchaser  of  property  at  a  bankruptcy  sale  takes 
it  subject  to  all  the  equities  with  which  it  was  chargeable  in  the  hands 


i3i»  McKieruan  v.  Fletcher,  2  La.  Ann. 
4.S8;  Wallace  v.  Meeks,  99  Ark.  350,  188 
S.  W.  638;  Watson  v.  Conrad,  38  W.  Va. 
.136,  18  S.  E.  744;  Winter,  Loeb  &  Co. 
V.  Montgomery  Cooperage  Co.,  169  Ala. 
628,  53  South.  905 ;  Xoyes  v.  Wlllard,  1 
Woods,  187,  Fed.  Cas.  No.  10,374;  Con- 
verse V.  Sorley,  39  Tex.  515;  Roberts  v. 
W.  II.  Hughes  Co.,  86  Vt.  76,  83  Atl.  807; 
Osborn  v.  Mills,  20  Cal.  App.  346,  128 
rac.  1009;  Brown  v.  Brown,  172  Ky.  754, 
189  S.  W.  921 ;  Bailey  v.  Anderson,  142 
Ga.  11,  82  S.  E.  290.  The  sale  and  con- 
veyance by  a  trustee  of  a  bankrupt,  in 
which  the  only  property  described  \vas 
real  estate,  does  not  pass  title  to  a  house 
standing  on  the  property,  which,  to  the 
knowledge  of  the  purchaser,  belonged  to 
another  ix^son.  Sacred  Heart  Roman 
Catholic  Church  v.  Vedder,  80  Misc.  Rep. 
541,  142  N.  Y.  Supp.  870.  One  purchas- 
ing a  note  at  a  bankruptcy  sale  after  its 
maturity  acciuires  only  such  title  or  in- 
terest   as    the   bankrupt    had,    and   the 


maker  has  the  right  to  the  same  defens- 
es against  the  purchaser  that  he  would 
have  if  the  trustee  in  bankruptcy  wer^ 
the  plaintiff.  Phillips  v.  Matthews,  205 
Ala.  480,  88  South.  641. 

i*oCatlin  Coal  Co.  v.  Lloyd.  ISO  HI. 
398,  54  N.  E.  214,  72  Am.  St.  Rep.  216. 
And  so  also  as  to  a  mining  lease.  See 
Pittsburgh  &  West  Virginia  Gas  Co.  v. 
Ankrom,  8,3  W.  Va.  81,  97  S.  E.  593,  5 
A.  L.  R.  1157. 

1*1  Jacob  V.  Kellogg,  56  Misc.  Rep. 
661,  107  N.  Y.  Supp.  713.  See  Sacred 
Heart  Roman  Catholic  Church  v.  Ved- 
der. 80  Misc.  Rep.  541,  142  N.  Y.  Supp. 
870. 

1*2  Faxon  v.  Folvey,  110  Mass.  392. 

1*3  Harriman  v.  Tyndaie,  184  Mas**. 
534,  69  X.  E.  353. 

144  Green   v.  Green,  79  N.  C.  343. 

i*B  Mc Alpine  v.  Tourtelotte,  24  Fed.  69. 

1*0  Wils(m  V.  Dresser,  152  111.  387,  38 
X.   E.  888. 
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of  the  bankrupt.^*'  And  unless  the  court  of  bankruptcy  orders  the 
property  sold  free  of  incumbrances,  the  purchaser  will  take  it  subject  to 
all  valid  and  recorded  liens,  that  is,  he  will  take  only  the  equity  of  re- 
demption, and  the  holder  of  a  mortgage  or  other  lien  may  proceed  to 
enforce  it  against  such  purchaser,^**  or,  conversely,  the  purchaser  will 
have  the  right  to  redeem  from  a  mortgage  or  other  Hen  or  from  a  sale 
on  foreclosure  thereof."*  But  the  purchaser  will  be  protected  against 
a  prior  unrecorded  deed  of  the  bankrupt  if  he  has  no  notice  of  it  and  is 
not  chargeable  with  knowledge  of  facts  sufficient  to  put  him  on  in- 
quiry.^** But  an  announcement  made  at  the  sale,  concerning  the  exist- 
ence of  an  unrecorded  mortgage  or  deed,  will  charge  the  purchaser  with 
notice.***  And  where  the  order  of  court  directing  the  sale  authorizes 
the  trustee  to  sell  only  the  right,  title,  and  interest  of  the  bankrupt  in 
the  property  and  to  convey  by  a  quitclaim  deed,  a  purchaser  who  has 
actual  notice  of  an  agreement  made  by  the  bankrupt  and  binding  him  to 
pay  certain  royalties  on  mining  operations  conducted  on  the  land  to  the 
former  owner,  the  same  constituting  a  covenant  running  with  the  land, 
will  take  subject  to  the  same  and  not  free  from  it.**^  But  if  a  previous 
conveyance,  transfer,  or  assignment  of  the  property  in  question,  made 
by  the  bankrupt,  is  voidable  under  the  bankruptcy  law  as  having  been 
preferential  or  as  made  in  fraud  of  creditors,  the  purchaser  of  the  prop- 
erty at  the  trustee's  sale  of  it  will  succeed  to  the  trustee's  right  to  vacate 
or  annul  such  transfer  or  assignment,  and  may  maintain  an  appropriate 
action  to  do  so.*** 


1*7  Reiiick  V.  Dawsoii,  J55  Tex.  102; 
Baker  v.  Viiiiug,  30  Me.  121,  50  Am.  Dec. 
617 ;  Anderson  v.  Miller,  7  iSiuedes  &  M. 
(Mis^s.)  586;  Steadman  v.  Taylor,  77  N. 
C.  134;  Consolidated  Arizona  Smeltiiiij 
Co.  V.  Hinchman,  212  Fed.  813,  129  C.  C. 
A.  267. 

14S  In  re  Wylie,  153  Fed,  251,  82  C.  C. 
A.  411,  18  Am.  Bankr.  Rep.  503 ;  In  re 
Alllu,  12  Fed.  433;  Bucknam  v.  Dunn,  2 
Hask.  215.  16  N.  B.  R.  470,  Fed.  Ca».  No. 
2,096;  In  re  Cooper,  16  N.  B.  R.  178, 
Fed.  Cas.  No.  3,190;  Ilorkan  v.  Eason, 
10  Ga.  App.  236,  73  S.  E.  352;  Owen  v. 
Potter,  115  Mich.  556.  73  N.  W.  977; 
Moore  v.  First  Nat.  Bank,  135  Ark.  369, 
205  S.  W.  902 ;  Collier  v.  Seward  &  Ro- 
per, 116  Va.  377,  82  S.  K.  100;  Crouch 
V.  Fahl,  63  Ind.  App.  257,  113  N.  E.  1009. 
One  buying  property  at  a  bankruptcy 
sale  suliject  to  a  mortgage  thereon  does 
not  assume  payment  of  the  mortgagv* 
debt,  but  becomes  owner  of  the  ijroperty 
Fubject  to  the*iucumbrance.  Kerman  v. 
liceper,  172  Mo.  App.  286,  157  S.  \V.  984. 


i4»  (Jreene  v.  Taylor,  132  U.  S.  415,  10 
Sup.  Ct.  138,  :J3  L.  Ed.  411. 

100  Webber  v.  Clark,  136  111.  256,  26 
N.  E.  360,  32  N.  B.  748;  Holbrook  v. 
Dickenson,  56  111.  497;  Lynch  v.  John- 
son, 170  N.  C.  110,  86  S.  E.  995. 

161  Roberts  v.  W.  H.  Hughes  Co.,  86 
Vt.  76,  m  Atl.  807. 

1^2  Hinchman  v.  Consolidated  Arizona 
SmelUng  Co.,  198  Fed.  907,  29  Am. 
Bankr.  Rep.  893. 

163  In  re  JL>owning  (C.  C.  A.)  201  Fed. 
93,  29  Am.  Bankr.  Rep.  228;  Bryan  v. 
Madden,  79  App.  Div.  636,  80  N.  Y.  Supi). 
1131;  s.  c,  109  App.  DIv.  S76,  90  N.  Y. 
Supp.  465;  Dwuiel  v.  Perley.  32  Me.  197 ; 
Bartles  v.  Gibson.  17  Fed.  293 ;  Hinton 
V.  Williams,  170  N.  C.  115,  86  S.  E.  9M ; 
Finney  v.  Knapp  Co.,  145  (4a.  400,  89  S. 
E.  413.  But  see  Annis  v.  Butterfield,  99 
Me.  181.  5S  Atl.  S9S:  Beldlng-Hall  Mfg. 
Co.  V.  Miu'cer  &  Fcrdon  Lumlier  Co.  (C. 
C.  A.)  175  Fed.  335,  23  Am.  Bankr.  Rep. 
595. 
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Whatever  title  the  purchaser  takes,  it  is  understood  to  be  absolute 
and  final,  and  not  provisional  or  defeasible.  The  court  has  no  power  to 
deprive  him  of  whatever  rights  he  may  acquire  by  his  purchase,  and 
therefore  cannot  grant  leave  to  a  creditor  of  the  estate,  or  to  any  one 
else,  to  redeem  from  the  sale  on  reimbursing  the  purchaser.***  The 
latter  will  also  be  entitled  to  the  rents  and  profits  of  real  property  pur- 
chased from  the  day  of  the  sale,  and  not  merely  from  the  date  of  its 
confirmation.*"*  But  he  cannot  claim  the  bankrupt's  right  to  any  por- 
tion of  the  crops  growing  on  the  land  and  stipulated  to  be  paid  to  him 
by  way  of  rent."*  Where  the  property  sold  consists  of  a  going  busi- 
ness, the  purchaser  will  take  it  with  the  good  will,  if  that  was  meant 
to  be  included  in  the  sale,"'  and  he  may  probably  continue  the  business 
in  the  name  of  the  former  owner,  a  corporation,*"  or  at  least,  he  will 
have  the  right  to  advertise  himself,  by  store  signs  or  otherwise,  as  the 
"successor"  of  the  bankrupt  in  the  business."*  Taxes  due  on  the  prop- 
erty at  the  time  of  the  sale  will  of  course  be  taken  into  account  in 
fixing  the  price."®  But  taxes  assessed  after  the  sale,  though  before 
the  payment  of  the  balance  of  the  purchase  price  and  delivery  of  the 
deed  must  be  paid  by  the  purchaser,  and  he  cannot  claim  reimbursement 
out  of  the  funds  of  the  estate,  and  this  although  the  sale  was  made  free 
of  liens  and  incumbrances,  since  this  applies  only  to  such  liens  as  exist- 
ed at  the  date  of  the  sale.*'* 


iB4ln  re  Novak,  111  Fed.  978,  7  Am. 
Bankr.  Rep.  267. 

iBsHall  V.  Scovel,  10  N.  B.  R.  295, 
Fed.  Cas.  No.  5,945.  As  to  application 
of  rents  on  interest  and  principal  of  pri- 
or mortgage,  see  In  re  Ketterer  Mfg.  Co., 
162  Fed.  5&3,  20  Am.  Bankr.  Rep.  691. 

io«  In  re  Bledsoe,  12  N.  B.  R.  402.  Fed. 
Cas.  No.  1,533.  A  parol  agreement  to 
plant,  cultivate,  and  care  for  an  orchard 
on  the  land  of  another,  and  to  divide  the 
net  proceeds  after  the  trees  have  come 
to  bearing  age,  is  a  mere  license,  and 
does  not  pass  under  a  sale  of  the  U- 
censee's  property  in  bankruptcy.  Mc- 
Ferren  v.  Deardorff,  69  Pa.  Super.  Ct 
154. 

107  James  Van  Dyk  Co.  v.  F.  V.  Reilly 
Co.,  73  Misc.  Rep.  87,  130  N.  Y.  Supp. 
755.  The  sale  by  a  corporation's  trustee 
in  bankruptcy  of  the  assets  and  property 
of  its  business,  without  its  good  will  and 
trade  marks,  destroys  both  the  good  will 
and  trade  marks  as  things  of  value,  and 
will  preclude  the  trustee  from  thereafter 
selling:  them  as  property  of  the  bank- 
rupt, and  if  he  attempts  to  do  so,  he 
may  be  restrained.    In  re  Jaysee  Corset 


Co.,  201  Fed.  779,  29  Am.  Bankr.  Rep. 
856. 

168  s.  F.  Myers  Co.  v.  TutUe,  188  Fed. 
532,  26  Am.  Bankr.  Rep.  541. 

iB»  Freeman  v.  Freeman,  86  App.  Div. 
110,  83  N.  Y.  Supp.  478.  See  Hotel  Clar- 
idge  Co.  V.  Gebrge  Rector,  Inc.,  164  App. 
Div.  185,  149  N.  Y.  Supp.  748. 

i«oAs  to  trustee's  sale  of  land  free 
from  lien  of  taxes,  see  supra,  §  472.  The 
liability  of  a  purchaser  of  the  bank- 
rupt's real  estate  for  taxes  thereon,  con- 
stituting a  lien  under  the  law  of  the 
state,  depends  on  the  terms  of  the  sale. 
In  re  Reading  Ilat  Mfg.  Co.  (D.  C.)  224 
Fed.  786,  34  Am.  Bankr.  Rep.  884.  The 
purchaser  at  a  bankruptcy  sale  of  prop- 
erty on  which  a  city  had  a  lien  for  taxes 
takes  it  subject  to  the  taxes,  if  the  salo 
was  not  declared  to  be  free  of  tax  liens, 
and  the  city  had  no  notice  of  the  bank> 
ruptcy  proceedings  or  that  its  claim  wa« 
or  would  be  adjudicated  therein.  Citi- 
zens' Savings  Bank  v.  City  of  Paducah, 
159  Ky.  583,  167  S.  W.  870. 

101  In  re  Crowell  (D.  C.)  199  Fed.  659, 
29  Am.  Bankr.  Rep.  308.  And  see  In  ro 
Reading  Hat  Mfg.  Co.  (D.  'C.)  239  B^d. 
357,  39  Am.  Bankr.  Rep.  207. 
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Where  certain  personal  property  was  not  inventoried  as  an  asset 
of  the  bankrupt's  estate  in  the  possession  of  the  trustee,  or  as  prop- 
erty to  which  the  trustee  claimed  title,  and  was  not  mentioned  in  the 
appraisal  nor  in  any  transfer  from  the  trustee,  the  purchaser  of  the 
bankrupt's  property  from  the  trustee  acquired  no  legal  title  to  that  par- 
ticular property.*** 

§  481.  Approval  or  Confirmation  of  Sale. — ^The  statute  directs  that 
"real  and  personal  property  shall, -when  practicable,  be  sold  subject  to 
the  approval  of  the  court;  it  shall  not  be  sold  otherwise  than  subject 
to  the  approval  of  the  court  for  less  than  seventy-five  per  centum  of  its 
appraised  value."  "•  This  is  construed  to  mean  that  any  sale  for  which 
it  is  practicable  to  obtain  the  approval  of  the  court  of  bankruptcy  must 
be  approved  or  confirmed,  and  that  the  sale  passes  no  title  until  approved 
or  confirmed,  either  expressly  or  impliedly.***  And  if  the  matter  is 
drawn  in  question,  a  purchaser  under  a  trustee's  sale  which  was  not 
approved  by  the  court  has  the  burden  of  proving  that  it  was  impracti- 
cable to  make  the  sale  subject  to  such  approval.***  The  authority  of  the 
court  in  this  respect  may  be  exercised  by  the  referee.***  And  since  only 
the  "approval"  of  the  court  is  spoken  of,  it  is  not  necessary  that  there 
should  be  a  formal  order  confirming  the  sale  in  so  many  words.  Thus, 
where,  after  an  alleged  unauthorized  sale  of  the  bankrupt's  assets,  the 
trustee  applied  for  an  order  directing  that  the  proceeds  be  delivered  to 
him,  which  was  duly  entered  by  the  court,  this  was  held  to  constitute 
an  affirmance  of  the  sale.**'  But  where  the  trustee  makes  a  sale  under 
order  of  the  court  and  reports  it  for  confirmation,  the  general  rules  gov- 
erning judicial  sales  apply,  and  the  validity  of  the  title  acquired  depends 
upon  the  validity  of  the  order  of  confirmation.***  The  creditors  of  the 
estate  are  not  entitled  to  notice  of  an  application  for  the  confirmation  of 
a  sale.***  But  they  may,  it  appears,  offer  objections  to  its  confirmation 
if  they  have  any  substantial  reasons  for  so  doing.    An  unsuccessful  bid- 


i»2  Ellis  V.  Feeney  &  Sheehan  Build- 
ing Co.,  187  App.  Div.  481,  176  N.  T. 
Supp.  61.  And  see  Union  Trading  Co.  v. 
Dracli,  58  Colo.  550,  146  Pac.  767. 

163  Bankruptcy  Act  1898,  §  70b.  Un- 
der the  act  of  1867,  some  of  the  courts 
of  bankruptcy  made  a  practice  of  not 
having  trustees'  sales  reported  to  them 
for  confirmation.  See  In  re  Alden,  16 
N.  B.  R.  39,  Fed.  Cas.  No.  151;  In  re 
Donnell,  Fed.  Cas.  No.  3,986a. 

i«*  In  re  Shea,  126  Fed.  153.  61  C.  C. 
A.  219,  11  Am.  Bankr.  Rep.  207;  Everett 
V.  Selden  &  Wright,  127  La.  573,  53 
South.  867.  Compare  James  v.  Koy 
(Tex.  Civ.  App.)  59  S.  W.  295. 


166  Davis  v.  Ives,  75  Conn.  611,  54  Atl. 
922. 

i««  In  re  American  Beaver  Co.  (D.  C.) 

^2  Fed.  599,  39  Am.  Bankr.  Rep.  603; 

Davis  V.  Ives,  75  Conn.  611,  54  Atl.  922. 

167  Mason  v.  Wolkowich,  150  Fed.  699, 
80  C.  C.  A.  435,  10  L.  R.  A.  (N.  S.)  765, 
17  Am.  Bankr.  Rep.  709. 

i«8  J.  M.  West  Lumber  Co.  v.  Lyon,  53 
Tex.  Civ.  App.  648,  116  S.  W.  652. 

i«o  In  re  Nevada-Utah  Mines  &  Smel- 
ters Corp.,  198  Fed.  497,  28  Am.  Bankr. 
Rep.  409.  Compare  In  re  Peabody,  16 
i^.  B.  R.  243,  Fed.  Cas.  No.  10,866. 
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der  at  the  sale  may  object  to  confirmation,  but  not  merely  on  the  ground 
that  he  would  have  bid  more  if  the  property  had  been  sold  as  a  whole 
instead  of  separately.  But  the  high  bidder  has  a  standing  in  court  to 
urge  the  acceptance  of  his  bid  and  the  confirmation  of  the  sale."^  No 
case  has  been  found  in  which  the  bankrupt  himself  was  admitted  to  op- 
pose the  confirmation  of  a  sale;  but  in  one  instance  this  right  was  given 
to  the  heirs  of  a  deceased  bankrupt  (whose  estate  had  proved  to  be  sol- 
vent) on  their  objection  that  the  land  in  question,  which  was  in  another 
state,  had  not  been  appraised,  and  was  insufficiently  advertised."* 

As  to  the  matters  to  be  considered  on  such  an  application,  the  ap- 
proval or  disapproval  of  the  sale  rests  very  much  in  the  discretion  of 
the  court,"*  and  it  may  withhold  its  approval  on  account  of  mere  inade- 
quacy of  price,  without  more ;  "*  it  is  not  necessary  that  there  should 
be  fraud  shown,  or  such  gross  inadequacy  of  price  as  to  be  proof  of 
fraud."*  Still  it  must  be  remembered  that  the  purchaser  at  the  sale  has 
substantial  rights,  which  are  to  receive  the.  first  consideration.  The 
highest  bidder  at  the  sale,  provided  he  is  able  and  willing  to  comply  with 
the  terms  of  sale,  is  entitled  to  have  his  bid  accepted  and  reported  for 
confirmation,  and  to  have  the  sale  to  him  confirmed,  if  the  sale  was  made 
on  sufficient  notice  and  for  a  fair  price,  and  there  appears  to  have  been 
a  compliance  with  all  necessary  and  proper  requirements  for  holding  the 
sale,  and  honesty  and  fair  dealing  in  the  sale  itself.*'*  But  the  court 
may  impose  equitable  terms  or  conditions  upon  the  purchaser,  as,  for 
instance,  by  requiring  him  to  give  security  for  the  payment  of  future 
rent  on  the  sale  of  a  leasehold  interest."*    An  order  of  confirmation  has 


170  Jaeobsohn  v.  Larkey,  245  Fed.  538. 
157  C.  C.  A.  630,  L.  R.  A.  1918C,  176,  40 
Xni.  Bankr.  Rep.  563. 

171  In  re  Irvine  (D.  C.)  255  Fed.  168, 
43  Am.  Bankr.  Rep.  155. 

172  la  re  Sanborn,  96  Fed.  551,  3  Am. 
Bankr.  Kep.  54.  Olitsky  v.  E^tersohn, 
90  N.  J.  Eq.  459,  108  Atl.  88. 

17  8  ^ee  In  re  Ohio  Copper  Mining  Co. 
(D.  C.)  237  Fed.  490,  38  Am.  Bankr.  Rep. 
548;    Bryant  v.  Charles  L.  Stockhausen 
Co.    (C.    C.    A.)   271    Fed.    921,     46   Am 
Bankr.  Rep.  414.  * 

174  In  re  (^Iroves,  2  Nat.  Bankr.  News, 
30;  In  re  O'Fallon,  2  Dill.  548,  Fed. 
Cas.  No.  10.445.  See  In  re  Thompson,  1 
Nat.  Bankr.  News,  355.  The  court.  Id 
decidinj?  whether  or  not  to  oopftrm  or 
approve  a  sale,  where  the  only  quostiou 
is  whether  the  price  offered  is  the  best 
that  could  be  obtained,  should  consider 
what  is  for  the  benefit  of  the  creditors 
in  peneral,  and  may  properly  be  influ- 
enced !)y  their  wishes,  if  a  larse  major-' 


ity  concur  in  their  views.  See  In  re 
Peerless  l^^nishing  Co.,  199  Fed.  350,  28 
Am.  Bankr.  Rep.  429. 

175  In  re  Williams,  197  Fed.  1,  28  Am. 
Bankr.  Rep.  258;  In  re  National  Min- 
ing Exploration  Co.,  193  Fed.  232,  27 
Am.  Bankr.  Rep.  92;  In  re  Throckmor- 
ton, 149  Fed.  145,  79  C.  C.  A.  15,  17  Am. 
Bankr.  Rep.  856;  In  re  Ewing,  16  Fed. 
75:J;  In  re  Kronrot,  183  Fed.  653,  25 
Am.  Bankr.  Rep.  738.  Where  the  high 
bid  at  a  bankruptcy  sale  does  not 
amount  to  75  per  cent.  Of  the  appraised 
value,  the  bidder  does  not  acquire  an 
equitable  title  to  the  proi)erty.  In  re 
American  Beaver  Co.  (D.  C.)  242  Fed. 
599,  39  Am.  Bankr.  Rep.  603. 

178  In  re  Varley  &  Bauman  Clothing 
Co.,  188  Fed.  761,  26  Am.  Bankr.  Rep. 
104.  Where  the  referee,  as  part  of  a 
(!ompositic»n  plan,  sold  proi)erty  of  a 
lmnkrui)t,  and  confirmation  of  the  sale 
was  conditioned  ui>on  confirmation  of 
the  offer  of  composition  by  the  court,  the 
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the  effect  of  a  judgment  and  may  raise  an  estoppel  against  parties 
whose  rights  were  before  the  court,"'  but  it  is  not  a  ratification  of  any 
act  of  the  trustee  done  in  excess  of  his  authority,  wherp  it  does  not 
appear  that  the  excess  of  power  exercised  was  brought  to  the  knowl- 
edge of  the  court.^**  The  order  of  confirmation  relates  back  to  the  date 
of  the  sale,  so  as  to  invest  the  purchaser  with  the  character  of  an  owner 
from  the  day  of  his  purchase."* 

§  482.  Payment  or  Recovery  of  Purchase  Money. — The  court  of 
bankruptcy  has  jurisdiction  and  power  to  enforce  in  a  summary  man- 
ner the  completion  of  the  contract  of  sale,  and  to  compel  the  purchaser 
to  pay  the  stipulated  price,  which  may  also  include  interest  if  there  has 
been  unreasonable  delay.^*®  On  the  other  hand,  the  purchaser  may  be 
entitled  to  a  deduction  or  refund  of  part  of  the  purchase  money  on  ac- 
count of  a  shortage  in  the  quantity  of  the  property  sold.'*^  And  he  may 
even  be  entitled  to  be  excused  from  paying  any  part  of  the  price,  or  to 
a  restoration  of  what  he  may  have  paid,  when  it  proves  impossible  for 
the  trustee  to  make  a  title.'**  An  order  for  a  sale  in  bankruptcy  may 
properly  contain  a  provision  that,  in  case  of  a  purchase  by  a  lien  cred- 
itor, he  may  have  credit  on  the  price  for  such  portion,  ihereof  as  would 
otherwise  accrue  to  him  by  reason  of  his  lien.**^  And  on  the  same  prin- 
ciple, where  property  incumbered  by  a  mortgage  securing  an  issue  of 


sale  is  null  and  void,  where  the  oflPer  of 
composition  is  rejected.  In  re  Kliger- 
man  (D.  C.)  2^1  Fed.  778,  42  Am.  Bankr. 
Rep.  670. 

177  Blood  V.  Munn,  155  Cal.  228,  100 
Pac.  694. 

178  In  re  Mc(;ilton,  3  liiss.  144,  7  X. 
B.  R.  294,  FiHl.  Cas.  No.  8,708. 

i7»  Lathrop  v.  Nelson,  4  Dill.  194,  Fed. 
Cas.  No.  8,111.  A  contract  of  sale  made 
between  the  court  as  the  vendor  of  prop- 
erty through  the  agency  of  a  trustee, 
and  the  purchaser,  is  not  regarded  as 
consummate<i  until  it  has  received  the 
sanction  and  ratification  of  tlie  court  If 
the  purchaser  has  not  assumed  the  re- 
6i)on8ibility  of  protecting  the  proi)erty, 
by  taking  possession  of  it.  any  loss  that 
may  be  sustained  by  its  injury  or  dete- 
rioration, in  the  interval  between  the 
sale  and  final  ratification,  falls  upon  the 
vendor.  Still  it  gives  to  the  purchaser 
an  inchoate  and  equitable  title,  which 
bei>oine8  <*oinplete  by  the  ratification  of 
the  court  The  ratification  retroacts, 
and  the  purchaser  is  regarded,  by  rela- 
tion, as  the  owner  from  the  period  of 


sale.  He  is  entitled  to  the  intermediate 
rents  and  profits;  he  cannot  escai)e 
from  the  sale  because  disadvantageous; 
and  he  Is  bound  to  pay  interest  on  the 
purchase  money  from  its  date.  Wagner 
V.  Cohen,  6  (iill  (Md.)  97,  46  Am.  Dev. 
660.  And  see  In  re  Finks,  224  Fed.  9J, 
i;i9  C.  C.  A.  648,  .34  Am.  Bankr.  Rep.  749. 
i«o  Mason  v.  Wolkowich,  150  Fed.  699, 
80  C.  C.  A.  4.35,  10  L.  U.  A.  (N.  S.)  76^3. 
17  Am.  Bankr.  Rep.  709;  In  re  Myers- 
Wolf  Mfg.  Co.,  205  Fe<l.  289,  123  C.  C. 
A.  441,  :J0  Am.  Bankr.  Rep.  572. 

181  In  re  Drumgoole,  140  Fed.  208,  15 
Am.  Bankr.  Rep.  261.  See  Owens  v. 
Bruce.  109  Fed.  72.  48  C.  C.  A.  239,  6 
Am.  Bankr.  Rep.  322.  And  see  In  re 
McCann  (I).  C.)  250  Fwl.  1006,  42  Am. 
Bankr.  Rei>.  155. 

182  In  re  Caponigri,  210  Fed.  897,  127 
C.  C.  A.  466,  32  Am.  Bankr.  Rep.  158. 
In  re  Miller  (I).  C.)  171  Fed.  263;  In  re 
Comer  &  Co.  (D.  C.)  171  Fed.  261. 

183  Clark  Hardware  Co.  v.  Sauve,  220 
Fed.  102.  136  C.  C.  A.  194,  3.3  Am.  Bankr. 
Rop.  674.  And  see  I5aker  Motor  Vehicle 
Co.  v.  Hunter,  2.38  Fed,  894,  152  C.  C.  A. 
28.  ;J9  Am.  Bankr.  Rep.  122. 
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bonds  is  sold  in  bankruptcy,  the  holders  of  bonds,  if  they  become  the 
purchasers,  must  be  permitted  to  use  their  bonds  in  paying  the  pur- 
chase price.*^  But  this  does  not  apply  where  the  bonds  are  void  un- 
der the  constitution  of  the  state.^'*  And  the  court  will  not  ratify  a  sale 
where  the  bondholders  of  the  bankrupt  corporation,  who  do  not  include 
all  of  its  creditors,  propose  to  take  over  its  property  and  assets,  by  trans- 
fer to  a  new  corporation,  and  to  pay  the  non-included  creditors  only  a 
percentage  of  their  claims  or  else  give  them  obligations  of  the  new 
corporation,  for  the  court  has  no  power  thus  arbitrarily  to  preclude  the 
claims  of  the  non-assenting  creditors.^** 

§•483.  Conveyance  and  Delivery. — In  the  case  of  sales  of  real  prop- 
erty of  an  estate  in  bankruptcy,  the  statute  directs  that  the  title  "shall 
be  conveyed  to  the  purchaser  by  the  trustee."  *•'  The  deed  should  be 
made  in  exact  accordance  with  the  directions  of  the  court,  but  an  er- 
ror in  this  respect  will  be  cured  by  an  order  confirming  the  deed.***  It 
should  be  executed  by  the  trustee  in  his  official  capacity,  as  by  describ- 
ing himself  as  "trustee  in  bankruptcy,"  **•  but  need  not  contain  a  re- 
cital of  the  order  of  the  court  of  bankruptcy  authorizing  the  sale  to  be 


i«*In  re  Fayetteville  Wagon- Wood  & 
Lumber  Co.,  197  Fed.  180,  28  Am.  Bankr. 
Rep.  307;  In  re  Saxton  Furnace  Co.,  136 
Fed.  697,  14  Am.  Bankr.  Rep.  483;  In  re 
Waterloo  Organ  Co.,  118  Fed.  904,  9  Am. 
Bankr.  Rep.  427;'  Schuler  v.  Hassinger, 
177  Fed.  119,  100  C.  C.  A.  539,  24  Am. 
Bankr.  Rep.  184.  In  the  case  last  cited 
it  was  said:  "The  proposition  that  the 
terms  of  sale  were  unequal  and  unfair, 
and  competition  was  thereby  stifled,  is 
based  upon  the  fact  that  the  purchaser 
was  permitted,  by  the  terms  of  the  order 
of  sale,  to  turn  in,  in  payment  of  the 
price,  admitted  securities  [bonds  of  the 
bankrupt  corporation],  the  argument  be- 
ing that  the  holders  of  securities  could 
buy  without  paying  cash,  while  an  out- 
sider would  be  compelled  to  pay  cash. 
The  contention  in  this  case  seems  to  dis- 
regard the  general  rule  which  prevails  in 
all  foreclosure  and  execution  sales, 
wherein  it  is  not  deemed  proper  and  nec- 
essary to  require  purchasers  to  put  up 
cash  with  one  hand  to  take  it  down 
with  the  other." 

185  In  re  Wyoming  Valley  Ice  Co.,  153 
Fed.  787. 

ISO  In  re  J.  B.  &  J.  M.  Cornell  Co.,  186 
Fed.  859,  26  Am.  Bankr.  Rep.  252. 

187  Bankruptcy  Act  1898,  §  70c.  Where 
there  is  a  valid  sale,  under  which  the 


price  has  been  paid,  the  mere  failure  to 
deliver  a  deed  will  not  authorize  a  re- 
sale. In  re  King,  3  Fed.  839.  Under  the 
act  of  1867,  it  was  held  that  the  cost  of 
making  and  acknowledging  the  deed 
must  be  borne  by  the  purchaser.  In  re 
Davenport,  3  N,  B.  R.  77,  Fed.  Cas.  No. 
3,587;  In  re  TuUey,  3  N.  B.  R.  82,  Fed. 
Cas.  No.  14,235.  The  present  statute^ 
however,  casts  upon  tlie  trustee  the  duty 
of  conveying  the  title,  and  would  author- 
ize the  cost  of  a  deed  to  be  included  in  his 
account  of  expenses  incurred  in  adminis- 
tering the  estate.  But  undoubtedly  it 
would  be  competent  for  the  court  (as  is 
often  done  in  foreclosure  sales)  to  order 
that  "conveyancing  shall  be  at  purchas- 
er's cost." 

188  Harman  v.  Steams,  95  Va.  58,  27 
S.  E.  601. 

188  Coryell  v.  Klehm,  157  111.  462,  41  N. 
E.  864. ,  An  individual  deed  by  a  trustee 
in  bankruptcy  of  property  held  In  his 
official  capacity,  after  the  title  had  re- 
vested in  the  bankrupt^  is  ineffective  for 
any  purpose.  Calligan  v.  Calligan,  259 
111.  52,  102  N.  E.  247.  Where  a  deed  by 
a  trustee  in  bankruptcy  is  relied  on  in 
an  action  against  strangers,  preliminary 
proof  of  the  trustee's  title  and  his  au- 
thority to  make  the  sale  is  necessary. 
Brown   v.   White,   153   Ky.   462,  156   S. 
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private/*^  and  will  be  sufficient  to  pass  title  although  not  sealed.**^  It 
should,  however,  be  acknowledged  before  a  competent  officer,^**  and 
should  contain  a  sufficient  description  of  the  property  to  identify  it  with 
reasonable  certainty .'^•*  It  should  run  to  the  purchaser  at  the  sale,  un- 
less he  directs  it  to  be  made  out  in  the  name  of  some  other  person,*** 
and  a  state  court  has  no  jurisdiction  to  enjoin  the  execution  of  a  deed 
to  the  purchaser,  on  a  bill  filed  by  one  claiming  to  be  jointly  interested 
with  him  in  the  purchase  of  the  property.*®*^  In  the  absence  of  specific 
covenants  of  title,  they  are  not  to  be  read  into  a  trustee's  deed  by  im- 
plication.***  And  the  duty  of  the  trustee  to  the  purchaser  ceases  upon 
the  delivery  of  a  good  and  sufficient  deed.  Thus,  a  bankrupt  in  posses- 
sion of  realty  at  the  time  of  its  sale  by  his  trustee,  who  thereafter  agrees 
with  the  purchaser  to  vacate  on  a  certain  day,  holds  as  a  tenant  under 
the  purchaser,  and  a  petition  will  not  lie  by  the  trustee  in  bankruptc}« 
for  delivery  of  possession.**' 

In  case  of  the  sale  of  personal  property,  the  duty  of  the  trustee  is 
to  deliver  it  to  the  purchaser.  But  it  is  said  that  his  authority  as  trus- 
tee ceases  when  he  has  sold  the  property,  and  his  subsequent  failure 
to  make  delivery  is  a  personal,  and  not  an  official,  breach  of  duty.*** 
On  his  refusal  to  deliver,  the  purchaser  may  maintain  trover  against 
him  in  a  state  court,  to  which  action,  however,  an  order  of  the  court 
of  bankruptcy  setting  aside  the  sale  would  be  a  complete  defense.*** 
In  the  case  of  intangible  property  or  choses  in  action,  delivery  to  the 
purchaser  will  include  whatever  is  necessary  to  make  his  title  clear  and 
his  ownership  effective,  as,  for  instance,  a  written  assignment  of  a  mort- 
gage w^hich  was  the  subject  of  the  sale.***  But  on  the  sale  of  a  negotia- 
ble note  by  a  trustee  in  bankruptcy,  after  its  indorsement  by  the  payee, 
or  where  it  was  payable  to  bearer,  it  is  not  necessary  in  order  to 
pass  title  that  the  trustee  should  indorse  the  note,  mere  delivery  being 
sufficient.***  An  assignment  by  a  trustee  in  bankruptcy  in  pursuance 
of  an  order  of  sale  of  the  bankrupt's  bills  receivable  includes  a  debt  due 


W.  96.  But  see.  as  to  aiding  the  trus- 
tee's deed  by  presumptions  after  a  great 
lapse  of  time,  I^cey  v.  Southern  Mineral 
Land  Co.  (Ala.)  60  South.  283. 

i»o  Ryder  V.  Rush,  102  lU.  338. 

i»i  Westfeldt  v.  Adams,  131  N.  C.  379, 
42  S.  E.  823. 

i»  2  Harris  v.  Pratt,  87  Kan.  316,  15 
Pac.  216. 

108  James  v.  Koy  (Tex.  Civ.  App.)  59 
S.  W.  295. 

194  Wilson  V.  Winslow,  145  Mass.  339, 
14  N.  E.  103.  And  see  Olltsky  v.  Ester- 
fiohn,  90  N.  J.  Eq.  459,  108  Atl.  88. 


i»o  Henderson  v.  Henrie,  61  W.  Va. 
183,  56  S.  E.  369,  11  Ann.  Cas.  741. 

i»«  Clark  V.  Post,  113  N.  Y.  17,  20  N. 
E.  573. 

i»7  In  re  Hale,  19  N.  B.  R.  330,  Fed. 
Cas.  No.  5,912. 

i»8  Sheldon  v.  Rounds,  40  Mich.  425. 

100  Ives  V.  Tregent,  29  Mich.  390,  14  N. 
B.  R.  60. 

200  In  re  Franklin  Sav.  Fund  Soc.^  Fed. 
Cas.  No.  5,059. 

201  Wade  v.  Elliott,  11  Ga.  App.  646, 
75  S.  E.  989;  Arnold  v.  Leonard,  12 
Smedes  &  M.  (Miss.)  258. 
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to  the  bankrupt  for  goods  sold,  although  the  debt,  without  the  knowl- 
edge of  the  trustee  or  the  purchaser,  had  been  previously  reduced  to 
judgment.^®^ 

§  484.  Application  of  Proceeds. — Out  of  the  proceeds  of  a  trustee's 
sale  are  to  be  paid  first  the  costs  and  expenses  of  the  sale,^*^  and  then 
any  proper  expenses  incurred  in  caring  for  the  property  or  putting  it 
in  condition  to  be  sold,  such  as  premiums  for  insurance,^**  and  the 
value  of  improvements  put  upon  the  property  by  a  purchaser  at  a  for- 
mer sale  which  was  set  aside.^®^  Where  the  property  is  incumbered  by 
a  valid  mortgage  or  other  lien,  it  is  wrong  practice  to  charge  the  mort- 
gagee with  a  i)ro])ortionate  ])art  of  the  costs  and  expenses  of  the  sale, 
but  these  should  first  be  paid  out  of  the  proceeds,  and  then  the  mort- 
gage creditor  should  be  paid  in  full  if  the  fund  is  sufficient  for  that  pur- 
pose.***  But  the  commissions  of.  the  trustee  and  referee  do  not  out- 
rank the  mortgage  debt,  in  case  of  a  deficiency.  That  is,  if  the  proceeds 
of  sale  are  no  more  than  sufficient  to  pay  the  mortgage,  the  holder  of 
it  is  entitled  to  the  full  amount  without  deduction  for  such  commissions, 
at  least  if  there  is  any  general,  fund  of  the  estate  against  which  they 
can  be  charged,*®''^  except,  perhaps,  in  cases  where  the  mortgagee  him- 
self petitioned  for  the  sale  or  knew  of  it  and  made  no  objection.*®*    But 

202  Rogers  V.  Abbot,  206  Mass.  270,  92  foreclosure  of  the  lien'  may  be  charged 

N.  E.  472.  138  Am.  St.  Rep.  394.  against  the  fund  realized  from  the  sale, 

20  8  In  re  TUt,  105  Fed.  754,  45  C.  C.  A.  without  the  consent  of  a  lienholder,  of  a 

32,  5  Am.   Bankr.   Rep.  383;    Arnold  v.  bankrupt's  property  subject  to  the  lien. 

Greene   Gold-Silver   Co.,   68   Misc.    Rep.  the  sale   havine:   been   made   free  from 

449,  125  N.  Y.  Supp.  29;   In  re  Johnston,  liens.     In  ro  New  York  &  Philadelphia 

Fed.  Cas.  No.  7,424:   In  re  AVhiteliead,  2  Package  Co.  (D.  C.)  225  Fed.  219,  35  Am. 

X.  B.  R.  599,  Fed.  Cas.  No.  17,5()2;  In  re  Bankr.  Rep.  94. 

Johnson  (D.  C.)  224  Fed.  180.     Counsel  ao7  in  re  Ilarralson,  179  Fed.  490.  103 

for  the  trustee  may  be  allowed  a  fee  as  C.   C.  A.   70,  24  Am.  Bankr.   Rep.  715; 

a  charge  aiu'ainst  the  fund  arising  from  In    re    Stewart,    193   Fed.    791,   27   Am. 

a  sale  of  real  estate  In  which  both  the  Bankr.  Rep.  529:    In  re  Blue  Ridge  R. 

bankrupt  and  the  estate  of  an  insolvent  Co.,  2  Hughes,  224.  13  N.  B.  R.  315,  Fed. 

decedent  held  an  interest,  where  his  serv-  Cas.  Xo.  1,570.    The  necessary  expenses 

ices  were  for  the  benefit  of  both  classes  of  the  sale  should  be  allowed,  but  not 

of  creditors.     In   re  Tietje  (D.   C.)   2(5.3  the   expenses   of  administration   in   the 

Fed.  917,  44  Am.  Bankr.  Rep.  638.  bankruptcy  court.    The  court  cannot  sell 

104  In   re   Prince  &  Walter,  131   Fed.  mortgaged  premises  free  of  the  lien  and 

546.  12  Am.  Bankr.  Rep.  675.  use  the  proceeds  in  paying  the  expenses 

2o.''>  In  re  William  F.  Fisher  &  Co.,  148  .  of  administration,  but  may  ascertain  the 

Fwl.  907,  17  Am.  Bankr.  Rej).  404.  amount  actually  due  and  make  proper  al- 

-f»'»  In   re   Sanderlin,   100   Fed.   857,  6  lowancos   for   the   exptnise   of   so   doing. 

Am.   Bankr.   Rep.   384:    McXair   v.   Mc-  In  re  Howard  (D.  C.)  207  Fed.  402,  31 

Intyre,  113  Fed.  113,  51  C.  C.  A.  89,  7  Am.  Bankr.  Rep.  251. 

Am.   Bankr.    Rep.   6:is.     But  see   In   re  20 s  in   re  Torchia,  188   Fed.  207,   110 

Howard,  207  Fed.  402.    Only  those  fees.  C.  C.  A.  248,  2(>  Am.  Bankr.  Rep.  579; 

charges,  and  expenses  neces.sary  for  the  In  re  Chambersburg  Silk  Mfg.  Co.,  190 

presenation   of   the   property    and    the  Fed.  411,  26  Am.  Bankr.  Rep.  107. 
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where  a  first  mortgage  lien  on  the  propeTty  is  paid  in  full,  not  only  the 
costs  of  sales  but  also  commissions  of  officers  may  be  satisfied  out  of 
the  balance  before  any  distribution  to  holders  of  valid  but  inferior  liens, 
on  the  principle  that  the  expenses  of  creating  a  fund  are  to  be  paid  out 
of  it.2<» 

If  the  sale  was  made  subject  to  incumbrances,  the  holder  of  a  lien 
remains  undisturbed  in  the  possession  of  his  security,  but  he  cannot 
claim  payment  out  of  the  proceeds  of  the  sale.**®  On  the  other  hand, 
if  the  sale  was  ordered  to  be  made  free  of  incumbrances,  the  liens  of 
mortgagees  and  other  secured  creditors  are  transferred  to  the  fund  aris- 
ing from  the  sale.***  And  this  will  apply  to  a  creditor  whose  lien  ex- 
pired by  limitation  between  the  making  of  the  order  for  sale  and  the 
actual  sale;  for  a  conversion  will  be  regarded  as  having  been  made 
at  the  time  of  the  order  for  the  sale,  and  therefore  whatever  claim  was 
a  lien  on  the  land  when  the  order  was  made  will  be  entitled  to  share 
in  the  proceeds.***    A  creditor  whose  lien  is  thus  transferred  is  entitled 

r 

to  priority  of  payment  out  of  the  proceeds  of  the  sale  to  the  full  amount 
of  his  debt.***  And  if  the  fund  is  sufficient  for  the  purpose,  he  will 
also  be  entitled  to  interest  on  his  claim  up  to  the  day  of  the  sale,*** 
and  to  reimbursement  for  money  paid  by  him  for  insurance  on  the 
property,  if  that  expenditure  was  authorized  by  the  mortgage,***  and 
a  reasonable  fee  to  his  attorney  for  services  rendered  in  connection  with 
the  sale  and  the  distribution  of  the  proceeds,  but  not  necessarily  the 
full  ten  per  cent,  stipulated  for  in  the  mortgage.***  The  order  of  liens 
is  not  displaced  by  a  sale  in  bankruptcy,  and  if  there  are  several  liens 
on  the  property  sold,  they  are  transferred  to  the  proceeds  of  the  sale 
in  the  same  relative  rank  and  priority  and  are  to  be  paid  accordingly, 
so  far  as  the  fund  will  suffice.**' 


209  In  re  Torchia,  185  Fed.  57(3,  26  Am. 
Bankr.  Rep.  188. 

-i«»ln  re  (;erry,  112  FwK  957,  7  Am. 
Bankr.  Rep.  461. 

211  111  re  Raudolpb,  187  Fed.  186,  26 
Am.  Bankr.  Rep.  62.'5;  McKay  v.  Ham- 
ill.  185  PVd.  11,  26  Am.  Hankr.  R<'p.  lOi; 
Goodnoiij^h  Mercantile  &  Stock  Co.  v. 
(Jalloway,  171  Fed.  040,  22  Am.  Bankr. 
Rep.  sa'i;  In  re  \oi:U  16.T  Fed.  551,  20 
Am.  Bankr.  Rep.  457;  In  re  Bourlier 
Cornice  &  Roofing'  Co..  l.'W  Fed.  058,  l.'{ 
Am.  Bankr.  Rep.  585 ;  Crauipton  v.  Mas- 
sie.  236  Fed.  900,  150  C.  C.  A.  162. 

212  Davis  V.  Stitzer,  19  N.  B.  R.  61, 
Fed.  Ca.s.  No.  3,654. 

213  In  re  Lausman,  183  Fed.  647,  25 
Am.  Bankr.  Rep.  186;   In  re  Stevens,  173 


Fed.  842.  23  Am.  Bankr.  Rep.  230 ;  In  re 
Oc<.nee  Milling  (\).,  109  Fed.  886,  48  C. 
C.  A.  703;  In  re  Mehane,  3  N.  B.  R.  347, 
Fed.  Cas.  No.  9,380. 

iii*  In  re  Stevens,  173  Fed.  842,  23  Am. 
Bankr.  Rep.  230;  In  re  Fabacher,  193 
Fed.  556,  27  Am.  Baukr.  Rep.  534;  Co- 
der V.  Arts.  152  Fed.  043.  82  C.  C.  A.  91, 
18  Am.  Bankr.  Rep.  513 ;  In  re  Devore, 
16  N.  B.  R.  56,  Fed.  Cas.  No.  3,847 ;  In  re 
llershherger  (D.  C.)  208  Fed.  94,  30  Am. 
Bankr.  Rep.  635. 

215  In  re  Fabacher,  laS  Fed.  556,  27 
Am.  Bankr.  Rep.  5.34. 

216  In  re  Fabacher,  103  Fed.  556,  27 
Am.  Baukr.  Rep.  534. 

217  In  re  Bartenbach.  11  N.  B.  R.  61, 
Fed.  Ca.s.  No.  1,068;    In  re  Worland,  92 
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Where  claimants  have  liens  on  separate  portions  of  the  property, 
all  of  which  is  sold  as  a  whole  for  a  lump  sum,  it  is  the  duty  of  the 
referee  to  apportion  the  proceeds  among  such  claimants,  and  in  so  do- 
ing, if  he  has  no  other  evidence  on  which  to  decide,  he  may  properly 
fix  the  value  of  the  various  portions  in  accordance  with  the  bids  made 
previously  for  portions  of  the  property  when  offered  separately.*^*  But 
where  property  is  sold  as  an  entirety  and  for  a  lump  sum,  only  part  of 
which  is  subject  to  a  valid  lien,  and  it  would  be  impossible  to  deter- 
mine with  any  accuracy  how  much  of  the  price  was  given  in  considera- 
tion of  the  incumbered  portion,  there  cannot  be  an  apportionment  of 
the  gross  price,  so  as  to  entitle  the  lien-holder  to  a  preference  to  the 
extent  of  his  claim,  at  least  where  he  permitted  the  sale  to  be  made  in 
that  manner  and  did  not  insist  on  a  sale  in  portions.*^*  But  it  seems 
that  he  may  save  his  rights  by  a  timely  objection  and  by  procuring  a 
reservation  of  them  in  the  order  for  sak,  in  which  case  it  becomes  the 
duty  of  the  referee  to  recognize  and  enforce  such  rights,  taking  evidence, 
if  necessary,  to  determine  as  nearly  as  possible  what  portion  of  the  pro- 
ceeds of  the  sale  represented  the  property  covered  by  the  lien.***  But 
all  that  has  been  said  above  applies  only  in  the  case  of  liens  which  are 
recognized  as  valid  and  binding  by  the  laws  of  the  state  and  are  other- 
wise free  from  defect  or  infirmity.  There  can,  for  example,  be  no  claim 
to  priority  of  payment  out  of  the  proceeds  of  a  bankruptcy  sale  in  fa- 
vor of  one  who  asserts  a  vendor's  lien  on  the  property  when  the  law 
of  the  state  does  not  recognize  any  lien  existing  in  an  unpaid  vendor 
.apart  from  his  legal  estate  in  the  land,***  nor  in  favor  of  the  holder 
of  a  mechanic's  lien  which  is  defective  on  its  face,***  or  the  holder  of 
a  mortgage  on  the  bankrupt's  liquor  license,  when  the  pledging  of 
such  property  is  discountenanced  by  the  local  law  as  contrary  to  public 
policy.**^ 


Fed.  893,  1  Am.  Bankr.  Rep.  450.  And 
see  Chauncey  v.  Dyke  Bros.,  119  Fed. 
1,  55  C.  C.  A.  579,  9  Am.  Bankr.  Rep. 
444 ;  In  re  CuUen,  176  Fed.  403,  23  Am. 
Bankr.  Rep.  793;  In  re  Jamison  Bros. 
&  Co.,  209  Fed.  541,  126  C.  C.  A.  363,  30 
Am.  Bankr,  Rep.  972. 

218  In  re  Benz,  218  Fed.  50,  134  O.  C. 
A.  26,  3:5  Am.  Bankr.  Rep.  363. 

219  Keyser  v.  Wessel,  128  Fed.  281,  62 
C.  C.  A.  650,  12  Am.  Bankr.  Rep.  126; 
In  re  Smith.  123  Fed.  188,  10  Am.  Bankr. 
Rep.  586;  Vollmer  v.  MoFadgen  (C.  C. 
A.)  161  Fed.  914,  20  Am.  Bankr.  Rep. 
540;  In  re  Gerry,  112  Fed.  957,  7  Am. 
Bankr.   Rep.  461;    In  re  Klapholz,   113 


Fed.  1002,  7  Am.  Bankr.  Rep.  703.  And 
see  In  re  James  Carothers  ft  Ck>.,  182 
Fed.  501 ;  First  Savings  &  Banking  Co., 
V.  Kilmer  (C.  C.  A.)  263  Fed.  497,  45  Am. 
Bankr.  Rep.  366 ;  In  re  B.  A.  Lockwood 
Grain  Co.  (D.  C.)  225  Fed.  873,  35  Am. 
Bankr.  Rep.  640. 

220  George  CarroU  &  Bro.  Co.  v.  Young, 
119  Fed,  576,  56  0.  C.  A.  380,  9  Am. 
Bankr.  Rep.  643. 

221  In  re  Clark,  118  Fed.  358,  9  Am. 
Bankr.  Rep.  252.  See  In  re  Rector's,  220 
Fed.  645,  136  C.  C.  A.  253. 

222  In  re  Miners'  Brewing  Co.,  162  Fed. 
327,  20  Am.  Bankr.  Rep.  717. 

228  In  re  McArdle,  126  Fed.  442,   11 
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The  proceeds  of  a  sale  in  bankruptcy  are  not  to  be  charged  with 
the  costs  and  expenses  of  proceedings  by  creditors  which  were  termi- 
nated or  rendered  nugatory  by  the  bankruptcy  proceedings.  Thus, 
where  a  distress  warrant  had  been  issued  but  was  stayed  by  bankruptcy 
proceedings  against  the  tenant,  and  the  goods  were  sold  by  the  receiver 
in  bankruptcy,  it  was  held  that  the  constable  was  not  entitled  to  fees 
out  of  the  proceeds  as  for  a  sale.*** 

If  disputes  arise  among  the  claimants  of  the  proceeds  of  sale,  or 
as  to  the  order  of  distribution,  the  court  of  bankruptcy  (including  the 
referee)  has  authority  and  jurisdiction  to  hear  and  determine  the  va- 
lidity, extent,  and  relative  priority  of  all  claims,***  but  not  to  adjudicate 
upon  the  rights  of  one  who  claims  an  interest  adverse  to  the  bankrupt 
and  who  is  a  stranger  to  the  proceedings.***  If  any  balance  remains, 
after  paying  the  expenses  and  satisfying  valid  liens,  the  trustee  will 
retain  it  as  a  part  of  the  general  funds  of  the  estate  for  distribution  to 
general  creditors.**' 

§  485.    Vacating  and  Setting  Aside  Sale. — A  state  court  has  j^  ju- 


r 


risdiction,  for  any  cause  whatever,  to  interfere  with  or  set  aside  a  sale 
of  a  bankrupt's  property  by  the  trustee.***  But  the  court  of  bankruptcy 
may  vacate  or  annul  such  a  sale,  when  sufficient  reason  is  shown,  and 
may  proceed  to  do  so  in  a  summary  manner,  unless  rights  of  third  per- 
sons have  intervened,***  in  which  case  the  remedy  must  be  sought  in  a 
plenary  action  against  the  purchaser  and  others  concerned.*'®  And  it  is 
no  obstacle  that  the  sale  has  been  consummated  by  the  delivery  of  a 
deed  to  the  purchaser.  If  such  deed  was  executed  by  the  trustee  im- 
providently,  irregularly,  or  without  due  authority,  or  was  procured  by 
imposition  or  fraud  practiced  upon  the  court,  or  if  it  was  designedly  so 
drawn  as  to  grant  more  than  the  order  of  the  court  warranted  or  to  vary 
from  it  in  material  particulars,  and  if  the  title  is  still  in  the  purchaser 
at  the  sale,  who  is  chargeable  with  notice  of  the  fraud  or  irtegularity, 
the  court  has  jurisdiction  to  vacate  the  sale  and  order  the  deed  to  be  sur- 


Am.  Bankr.  Rep.  358.    See  In  re  Fisher, 
98  Fed.  89,  3  Am.  Bankr.  Eep.  406. 

224  In  re  Hageman  (D.  C.)  218  Fed. 
708. 

225  In  re  Miners'  Brewing  Co.  (D.  C.) 
162  Fed.  327,  20  Am.  Bankr.  Rep.  717; 
Leech  V.  Kay  (C.  C.)  4  Fed.  72;  Globe 
Bank  &  Trust  Co.  v.  Martin,  236  U.  S. 
289,  35  Sup.  Ct.  377,  59  L.  Ed.  583,  34 
Am.  Bankr.  Rep.  162;  In  re  Bradley  (D. 
C.)  263  Fed.  446,  45  Am.  Bankr.  Rep.  30; 
Durand  v.  Brown,  236  Fed.  609,  149  C.  C. 
A.  605;  Danville  Ben.  &  Bldg.  Ass'n  v. 
Huff   (O.   C.   A.)   262   Fed.  403,   45   Am. 


Bankr.  Rep.  124;  In  re  National  Boat 
&  Engine  Co.  (D.  C.)  216  Fed.  208,  33 
Am.  Bankr.  Rep.  154. 

226  In  re  Muhlhauser,  121  Fed.  669, 
57  C.  C.  A.  423,  10  Am.  Bankr.  Rep.  236. 

22  7  In  re  Sanderlin,  109  Fed.  857,  6 
Am.  Bankr.  Rep.  384. 

22  8Akins  V.  Stradley,  51  Iowa,  414,  1 
N.  W.  609. 

229  In  re  Mott,  Fed.  Cas.  No.  9,878. 

2  80  In  re  Charles  Knosher  &  Co.,  197 
Fed.  136,  28  Am.  Bankr.  Rep.  747;  In 
re  Herdic,  40  Fed.  300. 
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rendered  and  canceled."*  And  even  the  intervening  rights  of  a  third 
person  who  has  bought  the  property,  or  a  part  of  it,  from  the  original 
purchaser  may  not  be  sufficient  to  prevent  the  setting  aside  of  a  fraud- 
ulent or  irregular  sale,  where  the  circumstances  indicate  knowledge  or 
complicity  on  the  part  of  such  third  person,  or,  assuming  his  innocence, 
it  is  possible  to  restore  him  to  his  original  situation.*'^* 

But  it  is  not  consistent  with  the  effective  administration  of  the  bank- 
ruptcy law  that  trustees'  sales  should  be  constantly  overhauled  for  trivial 
causes.  On  the  contrary,  such  sales  should  not  be  set  aside  except  for 
cause  sufficient  to  move  the  conscience  of  the  court,***  or  where,  as  stat- 
ed in  one  of  the  cases,  "it  would  be  a  gross  discredit  to  the  administration 
of  justice  if  the  sale  should  be  permitted  to  stand."  ***  But  it  is  essential 
that  the  sale  should  be  fair  and  open,  and  any  manipulation  of  it  which 
tends  to  prevent  the  attendance  of  bidders,  or  to  stifle  competition 
among  them,  will  be  sufficient  ground  for  vacating  it.*'^"  Inadequacy  of 
price  will  also  be  ground  for  setting  aside  a  sale  in  bankruptcy,  but  only 
in  case  it  is  unconscionable  or  so  gross  as  fairly  to  raise  a  presumption 
of  fiaiid.***  No  general  rule  can*  be  formulated  on  this  point.  But  it  is 
said  TOat  the  appraisal  fixes  the  value  of  the  bankrupt's  property,  in  the 
absence  of  reliable  evidence  impeaching  it,  and  a  sale  for  more  than  the 
appraised  value,  confirmed  by  the  court,  will  not  be  set  aside  by  an  ap- 


2  81  In  re  Hyde,  19  Blatcbf.  115,  6  Fed. 
587;  In  re  Kinjf.  3  F(h1.  S:50;  In  re  Sto- 
venson,  6  Fed.  710.  On  the  trustee's  bill 
filed  for  this  piiriwse,  there  must  be  a 
tender  to  the  purchaser  of  the  .sum  he 
bid  at  the  sale.  I^anham  v.  State  Bank 
of  Rome  (C.  C.  A.)  2(W  Fed.  458,  46  Am, 
liaukr.  Rep.  55. 

2  32  In  re  Frnzin  &  Oppenheim.  181 
Fed.  .307,  24  Am.  Bankr.  Rep.  598;  In  re 
Finlay,  104  Fed.  675,  4  Am.  Bankr.  Rep. 
745;    In  re  Stevenson.  6  Fed.  710. 

288  In  re*Metallie  Si)ecialty  Mfp:.  Co., 
193  Fed.  300,  27  Am.  Bankr.  Rep.  408; 
Bray  v.  U.  S.  Fidelity  &  (iuaranty  Co. 
{C.  r.  A.)  267  Fe<l.  n:-r,,  45  Am.  Bankr. 
Rep.  895. 

234  In  re  Troy  Woolen  Co.,  S  Blatchf. 
405,  4  N.  B.  R.  (529.  Fod.  Cas.  No.  144201. 

235  In  re  Shea.  126  Fed.  15.3,  61  C.  C. 
A.  219,  11  Am.  Bankr.  Rep.  207;  In  re 
Kthier,  118  Fed.  107,  9  Am.  Bankr.  Reii. 
160.  But  see  In  re  IMttsbiirKh  Dick 
Cn>ek  Mining  Co..  197  Fed.  10(5,  28  Am. 
Bankr.  Rep.  613,  where  it  was  held  that 
a  sale  otherwise  satisfactory  will  not  be 
set  aside  at  the  instance  of  a  creditor 
who  ullejres  that  there  was  a  conspiracy 
to  k«'cp  him  away  from  tlie  sale  and 
otherwise   to   defraud   him    of    his   just 


rights,  since.  If  such  was  really  the  case, 
he  has  a  remedy  at  law  for  damages.  .\nd 
see  In  re  Kronrot,  183  Fed.  653.  25  Am. 
Bankr.  Rep.  738.  An  agreement  between 
two  creditors  to  bid  apainst  each  other 
at  a  bankruptcy  sale,  until  a  certain 
fipure  was  reached,  in  order  to  induce 
other  bids,  and  if  no  higher  bids  were 
received  to  buy  the  prorierty  for  their 
joint  account  and  divide  the  profits,  is 
not  invalid.  Schaap  v.  Robinson,  1X\ 
Ark.  113.  201  S.  W.  292.  The  fact  that 
the  only  other  bidder  at  a  bankruptcy 
sale  was  a  puffer  employed  to  run  up 
bids  is  not  jrround  for  releasing  the  suc- 
cessful bidder,  if  tliere  was  no  assurance 
to  the  puffer  or  !)elief  that  he  would  not 
be  held  lialde.  Williams  v.  Ilogue,  219 
Fed.  182,  1.34  C.  C.  A.  556,  34  Am.  Bankr. 
Rep.  40. 

2  30  In  re  National  Mining  Exploration 
Co.,  193  Fed.  2.32,  27  Am.  Bankr.  Rep. 
92;  In  re  Buit  Mfg.  &  Supply  Co..  217 
Fed.  16,  1.33  C.  C.  A.  126;  In  re  Metallic 
Specialty  Mfg.  Co.,  193  Fed.  300,  27  Am. 
Bankr.  Uep.  408;  In  re  Shapiro.  154 
Fed.  673.  19  Am.  Bankr.  Rep.  125;  In 
re  Tlirockmorton,  149  Fed.  145,  79  C.  C. 
A.  15,  17  Am.  Bankr.  Rep.  856;  In  re 
Rous  field.  16  N.  B.  R.  481.  Fed.  Cas.  No. 
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pellate  court  on  the  .ground  of  inadequacy  of  price.*"  And  the  mere 
fact  that  the  property  has  increased  in  value  since  the  sale,  or  that  it  is 
discovered  to  possess  a  value  which  was  not  then  suspected,  will  not 
warrant  annulling  the  sale,*^'  nor  will  the  naked  fact  that  a  third  person 
offers  to  pay  a  better  price  than  that  realized  at  the  sale.***  But  an  offer 
of  an  advanced  price,  made  by  a  genuine  and  responsible  bidder,  is  strong 
evidence  that  the  price  given  at  the  sale  was  inadequate,  and  if  the  court 
is  in  this  way  satisfied  that  there  was  a  gross  discrepancy  between  the 
actual  value  of  the  property  and  the  price  obtained,  it  may  properly  va- 
cate the  sale  and  order  a  resale.**®  But  the  advance  offered  must  be 
substantial,  not  a  mere  trifle,**^  and  the  intending  purchaser  may  be  re- 
quired to  enter  into  an  agreement  with  the  court  (or  even  to  give  se- 
curity) that  he  will  attend  the  resale  and  bid  at  least  as  much  as  he  has 
offered.*** 

Applications  to  vacate  such  sales  are  generally  made  by  the  creditors 
of  the  estate.***     But  they  must  be  reasonably  prompt  and  vigilant,  in 


1,702.  And  see  Ballentyne  v.  Smith,  205 
U.  S.  285,  27  Sup.  Ct.  527.  51  L.  Ed.  803. 
where  the  following  instructive  reuiarks 
were  made  by  Mr.  Justice  Brewer: 
"Something  may  be  said  on  each  side  of 
the  question;  on  the  one,  that  a  court 
of  equity  owes  a  duty  to  the  creditors 
seeking  its  assistance  in  subjecting  prop- 
erty to  the  payment  of  debts,  to  see  that 
the  property  brings  something  like  its 
true  value  in  order  that,  to  the  extent  of 
that  value,  the  debts  secured  upon  tlie 
property  may  be  paid;  that  it  owes  them 
something  more  than  to  merely  take  care 
that  the  forms  of  law  are  complied  with, 
and  that  the  purchaser  is  guilty  of  no 
fraudulent  act;  on  the  other,  that  it  is 
the  right  of  one  bidding  in  good  faith  at 
an  open  and  public  sale  to  have  the  prop- 
erty for  which  he  bids  struck  off  to  him 
if  he  be  the  highest  and  best  bidder: 
that  if  he  be  free  from  wrong  he  should 
not  be  deprived  of  the  benefit  of  his  bid 
simply  because  others  do  not  bid,  or  be- 
cause parties  interested  have  done  noth- 
ing to  secure  the  attendance  of  those  who 
would  likely  give  for  the  property  some- 
thing nearer  its  value;  that  if  the  cretii- 
tors  make  no  effort  and  are  willing  to 
take  the  chances  of  a  general  attendance, 
they  have  no  right  to  complain  on  the 
ground  that  the  property  did  not  bring 
what  it  should  have  brought.  In  Eng- 
land, the  old  rule  was  that  in  chancery 
sales,  until  confirmation  of  the  master's 
report,  the  bidding  would  be  opened  up- 
on a  mere  offer  to  advance  the  price  10 

*Blk.Bkr.(3d  Ed.)— 65 


per  cent;  but  this  rule  has  been  rejected, 
and  now  both  in  England  and  this  coun- 
try u  sale  will  not  be  set  aside  for  mere 
inade(iuacy  of  price  unless  that  inade- 
quacy be  so  gross  as  to  shock  the  con- 
science, or  unless  there  be  additional  cir- 
cumstances against  its  fairness.  But  if 
there  be  great  inadequacy,  slight  circum- 
stances of  unfairness  in  the  conduct  of 
the  party  benefited  by  the  sale  will  be 
sufficient  to  justify  setting  it  aside. 
Graffiim  v.  Burgess.  117  U.  S.  191,  6  Sup. 
Ct.  680,  29  L.  Ed.  839.  It  is  difficult  to 
formulate  any  rule  more  definite  than 
this,  and  each  case  must  stand  upon  its 
own  peculiar  facts." 

237  Schuler  v.  Ilassiiiger,  177  Fed.  119, 
100  C.  C.  A.  539,  24  Am.  Bankr.  Hep.  184. 

238  Tyson  v.  Mickle,  2  GiU  (Md.)  370; 
Phelps  V.  McDonald,  2  MacArthur  (D. 
C.)  375,  16  N.  B.  R.  217. 

230  In  re  Ethier,  118  Fed.  107,  Q  Am. 
Bankr.  Rep.  160;  In  re  Belden,  120  Fed. 
524,  9  Am.  Bankr.  Rep.  679;  Jacobsohn  v. 
Larkey,  245  Fed.  538,  157  C.  C.  A.  050, 
L.  R.  A.  1918C,  1176,  40  Am.  Bankr.  Rep. 
5(S3;  Day  v.  Luna  Park  Co.,  174  111.  App. 
477. 

2  40  In  re  Palmer,  13  Fed.  870;  In  re 
Collins,  8  Ben.  328,  Fed.  Cas.  No.  3,005. 

241  Sturgiss  v.  Corbin,  141  Fed.  1,  72 
C.  C.  A.  179,  15  Am.  Bankr.  Rep.  543. 

2  42  In  re  Shea,  126  Fed.  153,  61  C.  C. 
A.  219,  11  Am.  Bankr.  Rep.  207. 

2  43  In  re  Haywood  Wagon  Co.,  219 
Fed.  655,  135  C.  0.  A.  391,  33  Am.  Bankr. 
Rep.  618;  In  re  Prudential  Outfitting  Co. 
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order  to  entitle  their  petition  to  favorable  consideration,  and  a  creditor 
who,  with  full  knowledge  of  the  circumstances  of  a  sale,  accepts  a  divi- 
dend from  the  proceeds,  and  silently  allows  the  purchaser  to  sell  the 
property,  cannot  avoid  the  sale  even  for  fraud  and  collusion.***  Nor  will 
this  action  be  taken  at  the  instance  of  one  who  is  an  entire  stranger  to 
the  proceedings  and  whose  rights,  if  any,  in  the  property  could  not  be 
prejudiced  by  the  sale.***  The  special  short  statute  of  limitations  con- 
tained in  the  bankruptcy  act  does  not  apply  tg  proceedings  to  vacate  a 
sale.***  And  when  an  order  to  this  effect  is  made,  based  on  causes  for 
which  the  purchaser  was  not  in  any  way  responsible,  he  will  be  entitled 
to  have  his  money  refunded  and  also  such  expenses  as  he  has  reasonably 
and  properly  incurred  in  the  preservation  of  the  property.**' 

§  486.  Collateral  Impeachment  of  Sale. — ^The  validity  of  a  trustee's 
sale  in  bankruptcy  is  not  open  to  inquiry  or  impeachment  in  any  collat- 
eral proceeding,  either  in  a  state  or  federal  court,***  more  especially  after 
the  lapse  of  a  considerable  period  of  time,  during  which  all  parties  in 
interest  have  acquiesced  in  the  sale,***  or  where  the  attack  upon  the  sale 
is  based  on  mere  irregularities.***  But  where  a  bankrupt's  liquor  license 
was  sold  subject  to  the  condition  that  its  transfer  to  the  purchaser  must 
be  authorized  by  the  local  court  having  jurisdiction,  an  inquiry  by  the 
court  of  bankruptcy  to  ascertain  the  grounds  on  which  the  local  court 
refused  to  approve  the  transfer,  is  not  a  collateral  attack  on  its  order.*** 


(D.  C.)  250  Fed.  504,  41  Am.  Bankr.  Rep. 
C21. 

2  44  Hills  V.  Alden,  2  Hask.  299,  Fed. 

Cas.  No.  6,507. 

2  43  In  re  Muhlhauser,  121  Fed.  669,  57 
C.  C.  A.  423,  10  Am.  Bankr.  Rep.  236. 
A  stockholder  of  a  bankrupt  corporation, 
as  such,  has  no  standing  in  the  bank- 
ruptcy case  to  require  the  trustee  to  an- 
swer his  petition  to  set  aside  a  sale  of 
the  bankrupt's  assets  to  a  reorganization 
committee.  In  re  Witherbee  (C.  C.  A.) 
202  Fed.  896,  30  Am.  Bankr.  Rep.  314. 

246  Clark  V.  Clark,  17  How.  315,  15  L. 
Ed.  77. 

247  In  re  Troy  Woolen  Co.,  8  Blatchf. 
465,  4  N.  B.  R.  629,  Fed.  Cas,  No.  14,201. 

248  Buckler's  Adm'r  v.  Rogers,  54  S. 
W.  848,  21  Ky.  Law  Rep.  1205;  Tnimbo 
V.  Fulk,  103  Va.  73,  48  S.  E.  525;  Keller 


V.  Falckney,  42  Tex.  Ciy.  App.  483,  94  S. 
W.  103;  Chilton  v.  Metcalf,  234  Mo.  27, 
336  S.  W.  701;  Mims  v.  Swartz,  37  Tex. 
13;  Steele  v.  Moody,  53  Ala.  418,  16  N. 
B.  R.  558;  Equitable  Trust  Co.  v.  Van- 
derbilt  Realty  Improvement  Co.,  155  App. 
Div.  723,  140  N.  Y,  Supp.  1008;  Thomp- 
son V.  Sunrise  Coal  Co.'s  Trustee,  181 
Ky.  158,  204  S.  W.  89;  Trabue  v.  Ash 
(Tex.  Civ.  App.)  200  S.  W.  415. 

240  Buckler's  Adm'r  v.  Rogers,  54  S. 
W.  848.  21  Ky.  Law  Rep.  1265. 

250  Robertson  v.  Howard,  229  U.  S.  254, 
33  Sup.  Ct.  854,  57  L.  Ed.  1174,  30  Am. 
Bankr.  Rep.  611;  James  v.  Koy  (Tex. 
Civ.  App.)  59  S.  W.  295;  Ilerbst  v.  Bates, 
13  Wkly.  Law  Bui.  (Ohio)  565;  Smith  v. 
Long,  9  Daly  (N.  Y.)  429. 

251  In  re  Miller,  171  Fed.  263,  22  Am. 
Bankr.  Rep.  560. 
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487.  Statutory  Provisions. 

48a  Wbo  Are  Creditors  Within  the  Act 

489.  Estoppel  to  Prove  Claims. 

490.  Fraudulent  Conduct  Barring  Proof  of  ClaiOL 

491.  Nature  of  Claims  Provable  in  General^ 

492.  Amount  of  Claims  Provable. 

493.  Payment  or  Satisfaction. 

494.  Time  of  Accrual  of  Claims. 

495.  Claims  on  Contracts  and  Damages  for  Breach  Thereof. 

496.  Promissory  Notes;   Consideration;    Qood  Faith  of  Holder. 

497.  Judgments. 

498.  Equitable  Claims  and  Demands. 

499.  Contingent  Demands  and  LiabilitiefiL 

500.  Unliquidated  Demands. 

501.  Assigned  Claims. 

502.  Debts  Payable  in  the  Future. 

503.  Interest  Accrued  and  Accruing. 

504.  Costs,  Expenses,  and  Collection  Fees. 

505.  Liability  of  Bankrupt  as  Indorser,  Guarantor,  or  Surety. 

506.  Rights  of  Bankrupt's  Surety  or  Indorser. 

507.  Rights  of  Creditor  Where  Several  Parties  are  liable. 

508.  Claims  of  Bankrupt's  Wife. 

509.  Claims  for  Alimony. 

510.  Unpaid  Subscriptions  to  Stock  and  Stockholder's  Statutory  Liability* 

511.  Debts  Created  by  Bankrupt's  Fraud. 

512.  Taxes,  and  Interest  and  Penalties  Thereon. 

513.  Breaches  of  Real  Covenants. 

514.  Claims  for  Torts. 

515.  Fines,  Penatties,  and  Forfeitures. 

516.  Debts  Barred  by  Limitations. 

517.  Claims  Founded  on  Illegal  or  Immoral  Consideration. 

518.  Ultra  Vires  and  Unlawful  Contracts  of  Corporations. 

519.  Landlord's  Rights  and  Remedies. 

520.  Same ;  Landlord's  Lien. 

521.  Same;   Rent  to  Accrue  After  Adjudication. 

522.  Same;  Occupation  and  Use  of  Premises  by  Trustee. 

523.  Samei  Damages  for  Breach  of  Contract  or  Covenant. 

§  487.  Statutory  Provisions. — The  varieties  of  debts  and  clainis 
which  are  provsFble  in  a  bankruptcy  proceeding  are  arranged  by  the  stat- 
ute in  five  groups  or  classes,  as  follows: 

1.  A  fixed  liability,  evidenced  by  a  judgment  or  an  instrument  in  writ- 
ing, absolutely  owing  at  the  time  of  the  filing  of  the  petition,  whether 
then  payable  or  not,  with  any  interest  which  would  have  been  recover- 
able at  that  date,  or  with  a  rebate  of  interest  on  such  claims  as  were  not 
then  payable  and  did  not  bear  interest. 

2.  Claims  due  as  cosjs  taxable  against  an  involuntary  bankrupt  who 
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was,  at  the  time  of  the  'filing  of  the  petition  against  him,  plaintiff  in  a 
cause  of  action  which  would  pass  to  the  trustee  and  which  the  trustee 
declines  to  prosecute  after  notice. 

3.  Claims  founded  upon  a  claim  for  taxable  costs  incurred  in  good 
faith  by  a  creditor  before  the  filing  of  the  petition,  in  an  action  to  recover 
a  provable  debt. 

4.  Claims  founded  upon  an  open  account,  or  upon  a  contract  express 
or  implied. 

5.  Claims  founded  upon  provable  debts  reduced  to  judgment  after 
the  filing  of  the  petition  and  before  the  consideration  of  the  bankrupt's 
application  for  a  discharge,  less  costs  incurred  and  interest  accrued  after 
the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of  such  judg- 
ments. 

To  this  it  is  added  that  "unliquidated  claims  against  the  bankrupt 
may,  pursuant  to  application  to  the  court,  be  liquidated  in  such  manner 
as  it  shall  direct,  and  may  thereafter  be  proved  and  allowed  against  his 
estate."  ^ 

These  several  subdivisions  of  the  section  are  not  to  be  regarded  as  an 
enumeration  of  a  group  of  characteristics  all  of  which  are  essential  to  a 
provable  claim,  but  as  a  classification,  each  specifying  a  separate  class  of 
provable  claims  independently  of  the  others ;  and  hence  the  provision  of 
the  first  clause,  limiting  the  claims  provable  thereunder  to  those  which 
were  a  fixed  liability  absolutely  owing  at  the  time  of  the  filing  of  the  pe- 
tition, does  not  impose  the  same  limitation  upon  claims  which  fall  within 
the  other  classes.*  In  general,  it  is  said,  this  whole  section  of  the  statute 
should  be  so  construed  as  to  make  all  debts  fairly  within  its  meaning 
provable  debts,  in  order  to  effectuate  the  purpose  of  the  act  in  relieving 
insolvent  debtors,  and  any  doubt  whether  a  debt  is  provable,  or  whether 
it  is  an  unliquidated  demand  which  may  be  made  provable,  should  be  re- 
solved in  favor  of  its  provability.*  In  particular,  it  may  be  remarked 
that  the  fourth  clause,  which  allows  proof  of  debts  founded  upon  a  "con- 
tract express  or  implied,"  may  be  given  a  construction  sufficiently  broad 
to  include  quasi  contracts  arising  upon  a  conversion  of  property  where 
the  tort  has  been  waived.* 

§  488.  Who  Are  Creditors  Within  the  Act. — ^A  creditor  is  defined 
by  the  act  as  "anyone  who  owns  a  demand  or  claim  provable  in  bank- 
ruptcy." This  includes  the  United  States  as  well  as  any  state  or  mu- 
nicipal corporation.*    Foreign  creditors,  as  well  as  domestic,  are  also  en- 

1  Bankruiitcy  Act  1898,  §  6.3.  *  Reynolds  v.  New  York  Trust  Co.,  188 

2  In  re  Smith,  146  Fed.  92.S,  17  Am.       Fed.  611,  110  O.  C.  A.  409,  26  Am.  Bankr. 
Bankr.  Rep.  112.  Rep.  G98. 

•5  Dycus  V.  Brown,  135  Ky.  140,  121  S.  ^  Bankruptcy  Act  189S,  §  57j.    And  see 

W.  1010,  28  L.  R.  A.  (N.  S.)  190.  In  re  Mansfleld,  6  N.  B.  R.  388,  Fed.  Cas. 
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titled  to  prove  their  claims  and  share  in  the  estate.*  Secured  creditors 
may  prove  their  demands  as  secured,  and  receive  dividends  on  so  much 
of  the  claim  as  remains  unsatisfied  after  liquidating  and  applying  the 
security  or  realizing  on  it,  or  they  may  waive  the  security  and  prove 
their  debts  as  unsecured.'  A  preferred  creditor  may  prove  his  claim  if 
he  will  S'Urrender  his  preference.*  Also  the  claim  of  any  estate  which  is 
being  administered  in  bankruptcy  against  any  like  estate  may  be  proved 
by  the  trustee,  and  will  be  allowed  in  the  same  manner  and  upon  like 
terms  as  the  claims  of  other  creditors.®  And  a  court  of  bankruptcy  may 
permit  the  bankrupt  himself,  acting  in  a  representative  capacity  as  the 
administrator  of  an  estate,  to  prove  an  equitable  debt,  arising  from  a  loan 
of  funds  borrowed  from  the  estate  of  his  intestate,  whether  such  loan 
was  lawful  or  not.**  In  proper  cases,  one  to  whom  the  bankrupt  had 
previously  made  a  general  assignment  for  the  benefit  of  his  creditors  may 
be  permitted  to  prove  a  claim,**  as  also  a  surety  for  the  bankrupt,**  or  a 
committee  representing  the  bondholders  of  a  bankrupt  corporation.** 
The  peculiar  questions  arising  out  of  the  bankruptcy  of  a  partnership, 
and  concerning  the  provability  of  claims  of  the  partners  as  against  each 
other  and  against  the  firm,  have  been  considered  in  another  pl'ace.**  A 
corporation  may  of  course  be  a  creditor  and  prove  a  claim  in  bankruptcy ; 
but  ordinarily  claims  are  not  provable  as  between  two  corporations,  one 
of  which  is  merely  an  agency,  branch,  or  reorganization  of  the  other.**^ 
But,  to  constitute  a  "creditor,"  it  is  always  essential  that  there  should 
be  a  debt  measurable  and  payable  in  money,  or  a  claim  which  is  capable 
of  being  reduced  to  this  kind  of  certainty,  and  also  that  it  should  be  sup- 
ported by  a  consideration  or  by  a  clear  right  of  action.  This  excludes 
mere  accommodation  paper  not  based  on  any  actual  consideration,*®  and 
also  the  case  of  one  who  has  dealt  with  a  bankrupt  corporation,  but  has 


No.  9.049 ;  In  re  Wright,  95  Fed.  807,  2 
Am.  Bankr.  Rep.  592.  As  to  proof  of 
claim  by  a  mimicipal  corporation  or  by 
its  treasurer,  see  Grell  v.  Durr,  208  Ala. 
644,  84  South.  743. 

«  See  Banlcruptcy  Act  1898,  §  65d. 

7  See  infra,  §§  561-563. 

«  See  infra,  §§  604-607.  And  see  In  re 
Franklin  Brewing  Co.  (D.  C.)  265  Fed. 
301,  45  Am.  Bankr.  Ucp.  719 ;  In  re  Dix 
jD.  C.)  267  Fed.  1016,  46  Am.  Bankr.  Rep. 
199. 

»  Bankruptcy  Act  1898,  §  57m. 

10  Warner  v.  Spooner,  3  Fed.  890. 

11  In  re  Rudd,  180  Fed.  312,  25  Am. 
Bankr.  Rep.  35. 

i-'Sessler  v.  Paducah  Distilleries  Co. 
fC.  C.  A.)  168  Fed.  44,  21  Am.  Bankr.  Rep. 
72.^ 


^3  In  re  Medina  Quarry  Co.,  179  Fed. 
929,  24  Am.  Bankr.  Rep.  769. 

1*  Se(»  supra,  §  130.  And  see  In  re 
Hirth,  189  Fed.  926,  26  Am.  Bankr.  Rep. 
666;  In  re  Dillon,  100  Fed.  627,  4  Am. 
Bankr.  Rep.  63 ;  In  re  Savage,  16  N.  B. 
R.  368.  Fed.  Cas.  No.  12,381. 

1-'  See  Clere  Clothinj?  Co.  v.  Union 
Tiust  &  Savings  Bank,  224  Fed.  363,  140 
C.  C.  A.  49,  35  Am.  Bankr.  Rep.  419 ;  In 
re  Georgia  Steel  Co.  (D.  C.)  240  Fed.  473, 
39  Am.  Bankr.  Rep.  426;  Carroll  v. 
Stern,  223  Fed.  723.  139  C.  C.  A.  253.  34 
Am.  Bankr.  Rep.  570. 

3  6  Merchants'  &  Manufacturers'  Nat. 
Bank  of  Columbus,  Ohio,  v.  Galbraith, 
157  Fed.  208.  84  C.  C.  A.  656.  19  Am. 
Bankr.  Rep.  319. 
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agreed  to  accept  shares  of  its  stock  in  satisfaction  of  his  claim.*''  Again, 
it  13  necessary  that  the  consideration  should  have  proceeded  from  the 
claimant  himself  or  from  some  one  to  whose  rights  he  has  succeeded  by 
a  clear  title.**  Thus  a  claim  cannot  be  allowed  where  it  is  shown  that 
the  money  in  question  was  hot  advanced  by  the  claimant  personally,  but 
by  a  corporation  in  which  he  is  a  stockholder.*'  And  further  it  is  neces- 
sary to  show  that  the  bankrupt  received  or  benefited  by  the  considera- 
tion on  which  the  claim  is  founded.  But  it  is  no  objection  to  the  allow- 
ance of  a  claim  against  a  bankrupt  corporation  for  money  lent  that  it 
passed  through  several  hands,  where  the  claimant  furnished  the  money 
with  the  intention  that  it  should  be  a  loan  to  the  corporation,  and  the 
latter  received  it  and  used  it  as  such.*'  And  where  a  new  company  is 
organized  to  take  over  and  carry  on  the  business  of  a  failing  corporation, 
which  afterwards  becomes  bankrupt,  one  who,  being  a  director  in  both 
the  old  and  the  new  company,  takes  an  active  part  in  organizing  the  new 
concern,  and  subscribes  and  pays  for  some  of  its  stock  in  cash,  may  be 
considered  as  a  creditor  of  the  bankrupt  corporation  to  that  extent.** 
Nor  can  a  creditor  who  lent  money  to  the  bankrupt  be  debarred  from 
proving  his  claim  by  the  fact  that  he  himself  borrowed  the  money  from 
a  bank,  pledging  as  collateral  the  note  and  security  given  him  by  the 
bankrupt.**  But  one  who  sells  property  on  credit  to  a  third  person,  who 
turns  it  over  to  a  corporation  which  does  not  become  a  party  to  the  con- 
tract of  sale,  does  not  thereby  become  a  creditor  of  the  corporation  so 
as  to  be  entitled  to  prove  a  claim  against  its  estate  in  bankruptcy.*^  The 
rule  that  one  may  take  advantage  of  a  contract  to  which  he  was  not  a 
party,  but  which  was  made  for  his  benefit  between  two  other  persons,  is 
also  eflfective  in  bankruptcy,  but  his  assent  to  the  agreement  must  have 
been  made  eflfective  before  the  bankruptcy  of  the  promisor.**    It  is  also 


17  Where  a  bank  furnished  money  or 
credit  wltft  which  certain  imported  wool 
was  purchased  in  a  foreign  country,  tak- 
ing bills  of  lading  and  trust  receipts  in 
its  own  name,  and,  when  the  wool  was 
sold  by  the  importer,  became  the  owner 
of  the  account,  it  alone  was  entitled  to 
prove  the  claim  against  the  estate  of  the 
purchaser  in  bankruptcy.  Assets  Real- 
ization Co.  V.  Sovereign  Bank  of  Canada, 
210  Fed.  156,  126  C.  C.  A.  662. 

18  In  re  Le  Sueur  County  Co-operative 
Co.,  195  Fed.  926,  27  Am.  Bankr.  Rep. 
882. 

10  In  re  Watkinson,  143  Fed.  602,  16 
Ara.  Bankr.  Rep.  245. 

2  0  In  re  American  Specialty  Co.  (C.  C. 
A.)  191  Fed.  807,  27  Am.  Bankr.  Rep.  463. 
But  one  furnishing  materials  to  a  sub- 


contractor of  a  general  contractor  of 
the  United  States,  who  gave  bond  in  con- 
formity with  the  act  of  Congress  of  Feb. 
24,  1905,  will  be  required  to  pursue  the 
remedy  prescribed  by  that  act,  and  can- 
not prove  a  claim  under  the  bankruptcy 
law  against  the  estate  of  the  bankrupt 
contractor.  In  re  Hawley,  194  Fed.  751, 
28  Am.  Bankr.  Rep.  58. 

*i  In  re  Holbrook  Shoe  &  Leather  Co., 
165  Fed.  973,  21  Am.  Bankr.  Rep.  511. 

2  2  Ohio  Valley  Bank  Co.  v.  Mack,  163 
Fed.  155,  89  C.  C.  A.  605,  20  Am.  Bankr. 
Rep.  40. 

28  In  re  Builders'  Lumber  Co.,  148  Fed. 
244,  17  Am.  Bankr.  Rep.  449. 

24  Blake  v.  Atlantic  Nat.  Bank,  33  R. 
I.  464,  82  Atl.  225,  39  L.  R.  A.  (N.  S.)  874. 
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a  rule  that  a  creditor  of  a  bankrupt,  who  is  also  his  debtor  in  a  larger 
amount,  will  not  be  permitted  to  prove  his  claim  against  the  estate  so 
long  as  his  own  debt  remains  unpaid.**  But  on  the  other  hand,  where 
the  father  of  a  bankrupt,  to  whom  the  bankrupt  was  indebted,  died  after 
his  adjudication,  the  right  of  the  executor  to  prove  the  full  indebtedness 
against  the  estate  in  bankruptcy  is  not  affected  by  the  fact  that  the  fa- 
ther, by  his  will,  left  the  bankrupt  a  share  of  his  estate,  from  which  any 
indebtedness  due  from  the  bankrupt  was  directed  to  be  deducted.** 

§  489.  Estoppel  to  Prove  Claim. — The  ordinary  principles  of  estop- 
pel may  apply  to  a  creditor  seeking  to  prove  a  claim  in  bankruptcy,*'  and 
also  the  rule  that  a  creditor  having  his  choice  between  two  inconsistent 
remedies  must  make  his  election,  and  cannot  pursue  both,**  and*  the  rule 
that  one  cannot  rescind  a  contract  and  recover  the  original  considera- 
tion, and  at  the  same  time  prove  a  claim  upon  the  contract  itself.**  But 
a  creditor  of  a  bankrupt  who,  after  the  bankruptcy,  has  taken  a  new 
promise  based  on  the  original  debt,  is  not  thereby  precluded  from  main- 
taining his  proof  against  the  estate  in  bankruptcy  and  receiving  divi- 
dends thereon,  and  at  the  same  time  proceeding  against  the  bankrupt  on 
the  new  obligation,  so  long  as  he  receives  but  a  single  satisfaction  of  his 
debt.*^  And  the  fact  that  a  creditor,  prior  to  the  bankruptcy,  had  begun 
a  suit  to  set  aside  a  deed  as  fraudulent  does  not  estop  him,  on  the  deter- 


26  In  re  Gerson,  105  Fed.  893,  5  Am. 
Bankr.  Rep.  850;  In  re  Wiener  &  Good- 
man Shoe  Co.,  96  Fed.  949,  3  Am.  Bankr. 
Rep.  200.  On  the  same  principle,  a  cred- 
itor of  a  bankrupt  corporation,  who,  as  a 
holder  of  Us  capital  stock,  is  liable  on 
calls  or  assessments,  cannot  participate 
in  the  assets  of  the  estate  until  he  has 
paid  or  satisfied  such  assessments.  In  re 
Manufacturers'  Box  &  Lumber  Co.  (D. 
C.)  251  Fed.  957,  41  Am.  Bankr.  Rep.  763 ; 
In  re  Caledonia  Coal  Co.  (D.  C.)  254  Fed. 
742,  43  Am.  Bankr.  Rep.  93.  See  Moise 
V.  Schelbel,  245  Fed.  546,  157  0.  C.  A. 
658,  40  Am.  Bankr.  Rep.  311. 

26  In  re  Woods  (D.  C.)  133  Fed.  82,  13 
Am.  Bankr.  Rep.  240. 

«T  Sledge  V.  Denton  (Tex.  Civ.  App.) 
147  S.  W.  281.  CarroU  v.  Stern,  223  Fed. 
723,  139  C.  C.  A.  253,  34  Am.  Bankr.  Rep. 
570. 

28  Du  Vivler  &  Co.  y.  GaUIce  (C.  C.  A.) 
149  Fed.  118,  17  Am.  Bankr.  Rep.  557. 
And  see  In  re  W.  A.  Sllveruall  Co.  (D. 
C.)  218  Fed.  977,  33  Am.  Bankr.  Rep.  57. 

2»  In  re  Kenyon,  156  Fed.  863,  19  Am. 
Bankr.  Rep.  194;  Scott  v.  Abbott,  100 
Fed.  573,  87  C.  C.  A.  475,  20  Am.  Bankr. 


Rep.  335.  And  see  In  re  Hirsehman,  104 
Fed.  69,  4  Am.  Bankr.  Rep.  715;  In  re 
Howard,  100  Fed.  630,  4  Am.  Bankr.  Rep. 
69.  But  where,  prior  to  the  bankruptcy, 
a  claimant  sought  to  replevin  the  balance 
of  a  bill  of  goods  remaining  In  the  bank- 
rupt's possession  unsold.  In  which  he  was 
unsuccessful,  it  was  held  that  he  was 
entitled  to  file  against  the  bankrupt's 
estate  for  his  whole  claim.  ^  re  Ven- 
strom,  205  Fed.  325,  30  Am.  Bankr.  Rep. 
569.  And  see  Boden  &  Haac  v.  Lovell, 
203  Fed.  234,  30  Am.  Bankr.  Rep.  353, 
where  certain  foreign  attachment  litiga- 
tion was  held  unavailable  to  sustain  an 
estoppel  preventing  claimants  from  as- 
serting claims  not  Involved  in  such  lltigtr 
tlon  against  the  bankrupt.  Under  a 
lease  of  machinery  providing  for  rede- 
livery at  B.,  and  the  payment  of  certain 
charges,  the  lessor's  acceptance  of  the 
machinery  at  a  different  place  was  held 
not  a  release  of  such  charges.  In  re 
Desnoyers  Shoe  Co.,  227  Fed.  401,  142  C. 
C.  A.  97,  36  Am.  Bankr.  Rep.  51. 

80  In  re  Sweetser,  128  Fed.  165,  af- 
firmed Dowse  V.  Hammond,  130  Fed.  103, 
64  C.  O.  A.  437. 
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mination  of  the  suit  against  him,  from  claiming  the  benefit  of  a  lien  re- 
served by  such  deed  for  his  benefit.^*  So  where  the  bankrupt  commenced 
a  suit  before  his  bankruptcy,  which  was  tried  after  the  adjudication,  and 
the  defendant  in  that  action  set  up  in  defense  a  particular  claim  as  a  dis- 
tinct cause  of  action,  but  offered  no  evidence  in  support  of  it,  and  judg- 
ment  went  in  favor  of  the  bankrupt,  this  does  not  estop  such  defendant 
from  proving  his  claim  in  the  bankruptcy  proceedings.**  And  though 
one  named  as  assignee  in  a  general  assignment  for  the  benefit  of  cred- 
itors, which  is  voided  by  the  bankruptcy  of  the  assignor,  has  accepted  the 
trust,  this  does  not  preclude  him  from  proving  a  bona  fide  debt  which  he 
has  against  the  bankrupt.**  So  a  mere  covenant  by  a  creditor  not  to  sue 
an  accommodation  acceptor  does  not  prevent  such  creditor  from  proving 
against  the  drawer's  estate  in  bankruptcy.**  Again,  where  the  president 
of  a  bankrupt  corporation  had  loaned  money  to  it  on  notes,  he  is  not  es- 
topped to  claim  the  allowance  thereof  against  the  corporation's  estate  in 
bankruptcy  because  of  statements  of  assets  and  liabilities  made  at  various 
times,  which  did  not  include  the  notes,  in  the  absence  of  any  evidence 
that  he  had  knowledge  of  their  contents,  or  that  credit  was  extended  to 
the  corporation,  and  the  position  of  creditors  changed,  on  the  faith  there- 
of.** So,  although  the  bankrupt's  bookkeeper  prepared  a  financial  state- 
ment which  was  submitted  to  a  bank  as  a  basis  for  credit,  and  the  state- 
ment did  not  show  that  the  bankrupt  was  indebted  to  the  bookkeeper 
for  his  salary,  this  does  not  estop  the  latter  to  file  a  claim  for  unpaid 
salary,  in  the  absence  of  evidence  that  credit  was  extended  on  the  faith 
of  the  statement.**  But  on  the  other  hand,  where  one  advanced  a  large 
Sinn  of  money  to  a  corporation  on  an  agreement  that  he  should  receive 
stock  in  exchange  for  it  when  the  capital  stock  of  the  company  should 
be  increased,  and  in  the  mean  time  that  he  should  receive  interest  and 
also  dividends,  and  this  advance  was  represented  to  creditors  as  an  in- 
crease of  capital,  and  the  lender  held  himself  out  as  being  connected  with 
the  business,  and  the  corporation  became  bankrupt,  it  was  held  that  the 
lender  was  estopped,  as  to  creditors  who  had  relied  on  the  representa- 
tions, to  claim  that  he  was  a  creditor  and  not  a  stockholder.*'    So,  where 


•  31  Maxwell  v.  McDanlels  (C.  O.  A.)  195 
Fed.  426,  27  Am.  Bankr.  Rep.  692. 

3  2  In  re  People*s  Safe  Deposit  &  Sav. 
Inst.,  10  Ben.  38,  18  N.  B.  R.  493,  Fed. 
Cas.  No.  10,971. 

3  3  In  re  Horton,  5  Ben.  562,  Fed.  Cas. 
No.  6,707. 

34  Downing  v.  Traders'  Banlj,  2  Dill. 
136,  11  N.  B.  R.  371,  Fed.  Cas.  No.  4.046. 

an  Spencer  v.  Lowe  (C.  C.  A.)  198  Fed. 
961,  29  Am.  Banlir.  Rep.  876.  So,  th« 
I)resident  of  a  ])ankriipt  corporation,  who 


had  advanced  money  in  connection  with 
a  composition  in  a  former  proceeding, 
was  held  not  estopped  from  proving  his 
claim  because  of  representations  that  the 
money  would  be  raised  outside  the  as- 
sets of  the  corporation.  McKey  v.  Bruns, 
243  Fed.  IMO,  156  C.  C.  A.  150,  40  Am. 
Baukr.   Rep.   189. 

3«  In  re  Cox  (D.  C.)  199  Fed.  952.  29 
Am.  Bankr.  Rep.  456. 

3  7  In   re  Desuoyers   Shoe  Co.    (D.   C.) 
210  Fed.  533,  32  Am.  Bankr.  Rep.  51. 
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the  only  claim  filed  by  a  brother  of  the  bankrupt  against  his  estate  was 
based  on  notes  and  a  mortgage  which  were  clearly  fraudulent,  he  was 
held  bound  by  such  action,  and  not  permitted  to  prove  the  claim  as  one 
for  wages  of  labor  and  so  entitled  to  priority.^ 

§  490.  Fraudulent  Conduct  Barring  Proof  of  Claim. — Where  a  cred- 
itor of  a  bankrupt  actively  participates  or  assists  him  in  the  execution  of 
a  scheme  to  delay  or  defraud  his  other  creditors,  and  in  furtherance 
thereof  advances  money  or  incurs  expense,  the  entire  transaction  is 
contaminated  by  the  fraud,  and  the  court  of  bankruptcy  will  not  aid  the 
conspirators  by  allowing  claims  for  such  advances  or  expenses  against 
the  estate.'*  So  also,  where  money  is  loaned  or  advances  made  for  the 
purpose  of  establishing  a  fictitious  credit  for  the  bankrupt  and  so  en- 
abling him  to  cheat  others.^*  And  so  where  a  creditor  has  attempted  to 
gain  an  advantage  over  other  creditors  by  including  in  his  proof  ficti- 
tious items  or  exaggerated  amounts,  or  by  including  fraudulent  or  illegal 
and  non-provable  claims,  his  proof  will  not  be  allowed  even  to  the  ex- 
tent of  an  honest  debt  which  may  be  included  in  it,  but  will  be  rejected 
as  an  entirety.*^  And  the  same  rule  has  been  applied  where  a  creditor 
holding  collateral  security  under  a  pledge,  took  the  opportunity,  as  soon 
as  a  petition  in  bankruptcy  had  been  filed,  to  sell  the  security  to  himself 
at  a  pretended  auction  at  a  small  fraction  of  its  face  value,  and  without 
notice  to  any  party  in  interest.**  But  there  is  nothing  illegal  in  endeav- 
oring to  buy  up  all  the  claims  against  the  estate  of  a  bankrupt,  for  the 
purpose  of  staying  the  bankruptcy  proceedings  altogether;  and  if  the 
purchaser  fails  in  this,  he  should  nevertheless  be  allowed  to  prove  such 
claims  as  he  has  acquired  as  though  he  were  an  original  creditor.'*'    And 


ss  In  re  Hemstreet,  139  Fed.  958,  14 
Am.  Bankr.  Rep.  823. 

3  9  Butcher  v.  Werksman.  204  Fed.  330, 
30  Am.  Bankr.  Rep.  332;  In  re  Fried- 
man, 1^  Fed.  131,  21  Am.  Bankr.  Rep. 
213 ;  In  re  L.  M.  ALleman  Hardware  Co., 
172  Fed.  611,  22  Am.  Bankr.  Rep.  871 ;  In 
re  Lansaw,  118  Fed.  365,  9  Am.  Bankr. 
Rep.  167 :  In  re  Knox,  98  Fed.  585,  3  Am. 
Bankr.  Rep.  371 ;  In  re  Hnprill,  100  Fed. 
616,  3  Am.  Bankr.  Rep.  686 ;  In  re  Hatje, 
6  Biss.  436,  12  N.  B.  R.  548,  Fed.  Cas.  No. 
6J215.  But  see  In  re  Meflina  Quarry  Co., 
179  Fed.  929,  24  Am.  Bankr.  Rep.  769. 
And  compare  In  re  Jj.  M.  Alleman  Hard- 
ware Co.  (C.  C.  A.)  181  Fed.  810,  25  Am. 
Bankr.  Rep.  331. 

40  In  re  Friedman,  164  Fed.  131.  21 
Am.  Bankr.  Rep.  213:  In  re  Royce  Dry 
Goods  Co.,  133  F(^l.  100,  13  Am.  Bankr. 
Rep.  257. 

*i  In   re  Friedman,  164  Fed.  131,  21 


Am.  Bankr.  Rep.  213;  In  re  Flick,  105 
Fed.  503,  5  Am.  Bankr.  Rep.  465 ;  In  re 
Elder,  1  Sawy.  73,  3  N.  B.  R.  670,  Fed. 
Cas.  No.  4,326;  Mar^ott  v.  Atterbury,  3 
Dill.  444,  11  N.  B.  R.  225,  Fed.  Cas.  No. 
9,102. 

*2  In  re  Mertens,  134  Fed.  101,  14  Am. 
Bankr.  Rep.  226.  But  see  Turner  v. 
Metropolitan  Trust  Co.  (C.  C.  A.)  207 
Fed.  495,  where  a  purchase  of  pledged 
collateral  by  the  pledgee  was  held,  under 
the  particular  circumstances,  not  to  pre- 
vent proof  against  the  estate  In  bank- 
ruptcy. 

4  8  In  re  Pease,  6  N.  B.  R.  173,  Fed.  Cas. 
No.  10,S80:  In  re  Strachnn,  3  Biss.  181, 
Fed.  Cjis.  No.  13,519.  So  of  an  agreement 
by  one  creditor  to  advance  fimds  to  ef- 
fect a  composition,  on  condition  that  his 
claim  should  be  paid  in  full.  In  re 
Hawks,  204  Fed.  300.  30  Am.  Bankr.  Rep. 
365. 
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the  act  of  a  creditor  in  withholding  from  record  a  chattel  mortgage  se- 
curing his  debt,  by  agreement  with  the  mortgagor,  until  the  latter's  bank- 
ruptcy, while  it  may  render  the  mortgage  invalid  as  a  lien  as  against 
subsequent  creditors  without  notice,  does  not  of  itself  affect  his  right  to 
prove  his  debt  in  bankruptcy,  nor  subordinate  it  to  the  claims  of  subse- 
quent creditors.**  Such  fraudulent  conduct  on  the  part  of  a  creditor  as 
will  forfeit  his  right  to  prove  against  the  bankrupt  estate  may  also  op- 
erate to  the  disadvantage  of  others  who,  though  not  directly  implicated, 
are  still  bound  by  his  acts,  as  in  the  case  of  a  partner  who,  though  inno- 
cent himself,  cannot  disavow  fraudulent  acts  of  his  copartner  done  in  the 
firm  name.**  And  where  the  holder  of  a  note  has  forfeited  his  claim 
against  the  estate  of  the  bankrupt  maker  by  taking  a  preference,  the 
guarantors  of  the  note  have  no  right  to  prove  it  against  the  estate,  their 
liability  having  been  discharged  by  the  principal.**  But  it  has  been  ruled 
in  a  well-considered  case  that  where  a  creditor  advances  money  to  his 
debtor,  knowing  him  to  be  insolvent,  but  believing  that  the  loan  will 
enable  him  to  regain  sufficient  prosperity  to  pay  off  his  debts,  the  mere 
fact  that  the  creditor  omits  to  notify  the  other  creditors  of  the  debtor's 
insolvency  does  not  constitute  a  breach  of  duty,  or  a  fraud  or  deceit  on 
the  other  creditors,  or  authorize  the  disallowance  of  such  creditor's 
claim  against  the  debtor's  estate  in  bankruptcy.  For  each  creditor  of  an 
insolvent  debtor  is  a  competitor  of  all  the  others,  and  no  fiduciary  or 
confidential  relation  exists  between  them ;  and  to  constitute  such  a  fraud 
as  will  estop  a  creditor  from  sharing  with  others  in  the  distribution  of 
the  estate,  he  must  have  been  guilty  of  some  moral  turpitude  or  breach  of 
duty  whereby  the  other  creditors  were  deceived  to  their  damage.*' 

§  491.  Nature  of  Claims  Provable  in  General.-^— In  general,  it  may  be 
stated  that  every  debt  which  is  recoverable  either  at  law  or  in  equity  is 
provable  in  bankruptcy,**  or  that  any  debt  which  may  be  proved  by  com- 


♦*  In  re  Ewald  &  Brainard,  135  Fed. 
108, 14  Am.  Bankr.  Rep.  267 ;  In  re  Abell, 
198  Fed.  484,  117  C.  C.  A.  243.  But  see 
In  re  Thweatt,  199  Fed.  319,  29  Am. 
Bankr.  Rep.  84. 

40  Capelle  v.  Hall,  12  N.  B.  R.  1,  Fed. 
Cas.  No.  2,391. 

4c  In  re  Ayers,  6  Bias.  48,  Fed.  Cas. 
No.  685. 

♦  7  Crowder  v.  Allen-West  Commission 
Co.,  213  Fed.  177,  129  C.  C.  A.  521,  32  Am. 
Bankr.  Rep.  134. 

4  8  In  re  Jordan,  2  Fed.  319:  In  re  H. 
v.  Keep  Shirt  Co.,  200  Fed.  80,  28  Am. 
Bankr.  Rep.  765.  See  In  re  Hawks,  204 
Fed.  309,  30  Am.  Bankr.  Rep.  365. 
•Trovable"  debts  and  "allownble"  debts 


in  bankruptcy  are  not  necessarily  equlya- 
lent  terms.  On  the  distinction,  see  R.  P. 
Williams  &  Co.  v.  United  States  Fidelity 
&  Guaranty  Co.,  11  Ga.  App.  635,  75  S. 
E.  1067.  Claims  which  are  entitled  to 
priority  under  the  statute  (such  as  claims 
for  wages  of  labor)  are  provable  .and 
must  be  proved.  But  the  fact  that  a 
father  emplo^'ed  his  minor  son  to  work 
as  his  chief  clerk,  while  the  son  paid 
board  to  his  mother,  does  not  establish 
an  em»nei[)ation  of  the  son,  so  as  to  en- 
title him  to  prove  a  claim  for  wages 
against  his  father's  estate.  In  re  Riff, 
205  Fed.  406,  30  Am.  Bankr.  Rep.  504. 
Compare  In  re  Kanter  (D.  C.)  215  Fed. 
276. 
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plying  with  any  of  the  provisions  of  the  statute  is  provable,**  and  the 
fact  that  a  claim  arises  as  a  consequence  of  the  bankruptcy  is  sufficient 
to  render  it  provable  as  a  fixed  liability  absolutely  owing  at  the  date  of 
the  petition .*•  A  claim  against  the  bankrupt  for  money  loaned  is  liq- 
uidated and  provable,"  and  claims  upon  an  "open  account"  (which  is 
the  same  thing  as  an  "account  current")  are  specially  enumerated  by  the 
statute  as  among  the  claims  which  shall  be  provable.**  Again,  it  is  no 
objection  to  the  proof  and  allowance  of  a  claim  that  it  is  of  such  a  char- 
acter as  not  to  be  barred  or  released  by  the  bankrupt's  discharge,  as  in 
the  case  of  a  debt  created  by  his  fraud  or  created  by  him  while  acting  in 
a  fiduciary  capacity."  And  a  debt  evidenced  by  a  note  or  other  writing 
is  provable  notwithstanding  the  fact  that  it  is  expressed  to  be  payable  in 
a  particular  species  of  currency  or  in  gold  coin,**  or  even  in  labor  and 
merchandise."  An  attorney  may  file  and  prove  a  claim  against  the 
bankrupt  for  professional  services  rendered  to  him  before  the  bankrupt- 
cy and  in  matters  not  connected  therewith,  although  there  was  no  ex- 
press contract  fixing  the  amount  of  his  fees,"  at  least  where  his  services 
conduced  to  the  benefit  of  the  estate  or  to  its  more  prompt  administra- 
tion, as  where  they  resulted  in  obtaining  a  reduction  of  taxes  assessed 


<•  Rankin  v.  Florida,  A.  &  G.  0.  R. 
Co.,  1  N.  B.  R.  647,  Fed.  Cas.  No.  11,567. 
Tbe  fact  that  certain  claims  may  be  en- 
titled to  payment  in  priority  to  the  claim 
of  a  particular  creditor  does  not  affect 
his  right  to  prove  the  claim  and  have  it 
allowed.  McKey  v.  Bruns,  243  Fed.  370, 
156  C.  C.  A.  150,  40  Am,  Bankr.  Rep- 
1^ 

eo  In  re  Neff,  157  Fed.  57,  84  C.  O.  A. 
561,  28  L.  R.  •  A.  (N.  S.)  349,  19  Am. 
Bankr.  Rep.  23,  911. 

«i  In  re  Halsey  Electric  Generator  Co. 
(D.  C.)  163  Fed.  118,  20  Am.  Bankr.  Rep. 
738.  Where  a  loan  was  in  fact  made  to 
the  corporation  which  Is  in  bankruptcy, 
the  claim  is  provable  against  It,  though 
evidenced  by  the  individual  notes  of  Its 
executive  officers.  Hogln  v.  Central  Nat. 
Bank,  223  Fed.  325,  138  C.  C.  A.  587,  35 
Am.  Bankr.  Rep.  81.  Where  a  subscrib- 
er for  an  increase  of  stock  paid  the  price 
thereof  in  advance,  under  an  agreement 
that  such  payment  should  be  treated  as 
a  loan  until  the  issuance  of  the  stock, 
and  before  that  the  corporation  was  ad- 
judged bankrupt,  the  subscriber  was  en- 
titled to  have  his  claim  allowed  as 
a  general  claim  against  the  bankrupt. 
Clark  V.  Hamilton,  217  Fed.  229,  133  C. 
C.  A.  223,  L.  R.  A.  1918E,  750,  33  Am. 
Bankr.  Rep.  198. 


S2  In  re  Stanton,  Fed.  Cas.  Na  13,295. 
*'An  open  account  Is  one  in  which  some 
item  of  the  contract  Is  not  settled  by  the 
parties,  whether  the  account  consists  of 
one  item  or  many;  or  where  there  have 
been  running  or  current  dealings  between 
the  parties,  and  the  account  is  kept  open 
with  the  expectation  of  fresher  trans- 
actions.'* Sheppard  v.  Wilkins,  1  Ala. 
62 ;  Goodwin  v.  Harrison,  6  Ala.  438.  An 
open  account,  in  legal  as  well  as  in  ordi- 
nary language,  means  an  indebtedness 
subject  to  future  adjustment,  and  which 
may  be  reduced  or  modified  by  proof. 
Nisbet  V.  Lawson,  1  Ga.  275;  Gayle  v. 
.Johnston,  72  Ala.  254,  47  Am.  Rep.  405 ; 
McCamant  v.  Batsell,  59  Tex.  368 ;  Pur- 
vis V.  Kroner,  18  Or.  414,  23  Pac.  260. 

Bs  In  re  Tebbetts,  5  Law  Rep.  259,  Fed. 
Cas.  No.  13,817;  Bourne  v.  Maybin,  3 
Woods,  724,  Fed.  Cas.  No.  1,700. 

54  In  re  Whittnker,  4  N.  B.  R.  160, 
Fed.  Cas.  No.  17,598;  In  re  Elder,  1 
Sawy.  73,  3  N.  B.  R.  670,  Fed.  Cas.  No. 
4,326. 

BB  In  re  Spot  Cash  Hooper  Co.,  188 
Fed.  861,  26  Am.  Bankr.  Rep.  546 ;  Mc- 
Mullin  V.  Bank  of  Penn  Township,  2  Pa. 
St.  343. 

»«  In  re  Coney  Island  Lumber  Co.,  199 
Fed.  803. 


§  491 


LAW  OF  BANKRUPTCY 


1036 


against  the  property  or  stopping  the  prosecution  of  an  attachment  suit.*' 
So  a  ward  may  prove  his  claim  against  his  guardian's  estate  in  bank- 
ruptcy, notwithstanding  the  fact  that  the  accounts  of  the  guardian  are  in 
course  of  settlement  in  the  probate  court  of  the  state."  The  govern- 
ment also,  if  it  holds  a  claim  against  a  debtor  in  bankruptcy,  may  and 
should  file  proof  of  the  same.**  In  the  case  of  a  bankrupt  insurance  com- 
pany, under  the  former  statute,  it  was  held  that  a  claim  founded  on  a 
covenant  to  repay  part  of  the  premium  paid  for  insurance  on  cancellation 
of  the  policy  was  provable.^  And  although  money  advanced  to  the 
bankrupt  was  purely  in  the  form  of  a  bonus,  to  induce  him  to  erect  and 
operate  a  manufacturing  plant  in  a  given  locality,  yet  on  his  failure  to 
do  so  and  his  ensuing  bankruptcy,  the  amount  so  paid  constitutes  a  prov- 
able claim.**  Again,  although  the  debt  was  not  originally  contracted  by 
the  bankrupt,  yet  if  he  assumed  and  agreed  to  pay  it  (as  in  the  case  of 
one  buying  a  going  business  and  taking  the  assets  and  liabilities  together, 
or  buying  mortgaged  land  with  an  assumption  of  the  mortgage),  it  will 
be  provable  against  his  estate.**  So  where  a  sale  by  an  insolvent  per- 
son, the  proceeds  of  which  were  used  to  pay  certain  creditors  in  full, 
was  set  aside  as  constructively  fraudulent  as  to  other  creditors,  the  ven- 
dee has  a  valid  claim  against  the  vendor's  trustee  in  bankruptcy  for  the 
amount  of  the  money  he  paid,  less  the  expenses  of  setting  aside  the  sale.** 
In  those  states  also  where  the  separate  property  of  a  married  woman 
is  lirible  in  equity  for  her  business  obligations,  though  under  the  local 
law  she  is  not  technically  a  free  trader,  if  she  engages  in  business  on  her 
own  account,  her  obligations  contracted  in  the  business  are  provable 
debts  in  bankruptcy.** 

But  on  the  other  hand,  the  amount  contributed  by  a  partner  to  the 
capital  of  the  partnership  cannot,  on  the  bankruptcy  of-  the  firm,  be 
proved  as  a  debt  entitled  to  share  ratably  with  the  claims  of  the  general 
creditors.**    And  so,  where  one  induces  others  to  join  with  him  in  a  pur- 


57  In  re  Duran  Mercantile  Co.,  199 
Fed.  901,  29  Am.  Rankr.  Rep.  450. 

58  Bourne  v.  Maybin,  3  Woods,  724, 
Fed.  Cas.  No.  1,700. 

59  United  States  v.  Murphy,  11  Blss. 
415,  15  Fed.  589. 

«o  In  re  Independent  Ins.  Co.,  2  Tx)w. 
187,  Fed.  Cas.  No.  7,019.  But  see  In  re 
Western  Ins.  Co.,  6  Ben.  159,  Fed.  Cas. 
No.  17,435. 

ei  Sturgiss  v.  IVIeurer,  191  Fed.  9,  111 
C.  O.  A.  551,  26  Am.  Banlir.  Rep.  851. 

62  In  re  Baumblatt,  153  Fed.  485,  18 
Am.  Bankr.  Rep.  720;  Bejjein  v.  Brehm, 
123  Ind.  160,  23  N.  E.  496.  But  the  es* 
tate  of  a  bankrupt,  who  was  defrauded 
of  a  stock  of  merchandise  by  another, 


but  afte^^vards  recovered  It  by  suit,  can- 
not be  held  liable  for  debts  contracted  by 
such  other  while  conducting  the  business 
In  his  own  name.  Van  Slyke  v.  Hunting- 
ton (C.  C.  A.)  265  Fed.  86,  45  Am.  Bankr. 
Rep.  173. 

6s  Barlier  v.  Coit,  144  Fed.  381,  75  C. 
O.  A.  319,  16  Am.  Bankr.  Rep.  419. 

«4  MacDonald  v.  Tefft-Weller  Co.,  128 
Fed.  381,  63  C.  C.  A.  123,  65  L.  R,  A. 
106,  11  Am.  Bankr.  Rep.  800. 

6  5  In  re  W.  J.  Floyd  &  Co.,  156  Fed. 
206,  19  Am.  Bankr.  Rep.  438.  And  mon- 
ey invested  and  lost  by  a  creditor  of  a 
corporation  by  subscribing  to  its  capital 
stock  cannot  be  Included  in  his  claim  in 
bankruptcy.    In  re  Franklin  Brewing  Co. 
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chase  of  property,  by  representations  as  to  its  value  which  prove  to  be 
incorrect,  but  without  any  express  promise  to  reimburse  them  for  any 
loss  which  they  may  sustain,  the  law  will  not  raise  such  a  promise  by 
implication,  so  as  to  create  a  liability  as  on  an  implied  contract  provable 
against  his  estate  in  bankruptcy.**  Owelty  of  partition  is  a  legal  charge 
on  the  land,  but  not  created  by  the  contract  of  the  parties  but  by  the 
law,  and  therefore  is  not  provable  in  bankruptcy.*'  And  where  one  in- 
stitutes a  suit  against  his  debtor  and  against  another  as  garnishee,  and 
the  latter  goes  into  bankruptcy  before  the  recovery  of  any  judgment, 
the  creditor  has  no  provable  claim  against  the  garnishee's  estate.** 
Finally  it  has  been  held  that  a  claim  for  an  account  of  profits  against  an 
infringer  of  a  patent-right  is  not  provable  against  his  estate  in  bank- 
ruptcy.** 

§  492.  Amount  of  Claim  Provable. — In  order  to  arrive  at  the  cor- 
rect amount  for  which  a  creditor  should  be  allowed  to  prove,  the  court 
will  inquire  into  the  accounts  and  dealings  of  the  parties,  and  if  neces- 
sary reduce  the  amount  of  the  claim  as  filed.'*  Thus,  on  a  claim  by  one 
member  of  a  syndicate  of  banking  firms  against  the  estate  of  a  bankrupt 
member,  the  court  will  examine  into  the  accounts  of  all  the  members,  in 
order  to  make  a  definite  allowance  against  the  bankrupt's  estate.'*  So, 
where  a  corporation  gave  its  note  to  a  bank  for  the  indebtedness  of  a 
third  party,  for  which  it  was  not  responsible,  and  also  for  its  own  debt, 
the  note  was  invalid  in  the  hands  of  the  bank  (having  knowledge  of  the 
facts)  to  the  extent  of  the  amount  of  the  debt  of  the  third  party,  and  it 
was  held  that  the  bank's  claim  against  the  estate  of  the  corporation  in 
bankruptcy  must  be  reduced  to  the  amount  which  the  corporation  itself 
owed  when  the  note  was  given.'®  So  again,  where  a  manufacturer  con- 
signed goods  to  factors,  who  advanced  him  their  notes  to  an  amount 
larger  than  was  ultimately  realized  on  the  goods,  which  notes  were 
indorsed  by  him  and  discounted,  and  both  parties  became  bankrupt,  and 
the  factors,  employing  the  goods  then  in  their  possession,  made  a  com- 
position with  their  creditors,  including  the  holders  of  the  notes,  who 


(D.  C.)  265  Fed.  301,  45  Am.  Bankr.  Rep. 
719. 

6«Swltzer  V.  Henking,  158  Fed.  784. 
86  C.  C.  A.  140,  15  L.  R.  A.  (N.  S.)  1151, 
19  Am.  Bankr.  Rep.  300. 

«7  Ex  parte  Walker,  107  N.  C.  340,  12 
S.  E.  136. 

«*  Ex  parte  Columbian  Ins.  Co.,  2  Low. 
5.  Fed.  Cas.  No.  3,037. 

•9  In  re  Boston  &  F.  Iron  Works  (C.  C.) 
23  Fed.  880,  citing  Root  v.  Railway  Co., 
105  T'.  S.  189,  26  L.  Ed.  975. 

70  A  claim  by  a  large  stockholder  of 


a  bankrupt  corporation  against  the  es- 
tate for  merchandise  transferred  to  it 
at  an  agreed  valuation  may  be  subject 
to  proof  to  determine  the  fair  market 
value  of  the  property,  and  to  reduction 
accordingly.  In  re  Peerless  Shoe  Co.  (D. 
C.)  226  Fed.  1020,  36  Am.  Bankr.  Rep. 
71. 

T 1  In  re  Cooke,  12  N.  B.  R.  30,  Fed. 
Cas.  No.  3,170. 

7  2  Ma  pes  V.  German  Bank  of  Tilden, 
176  Fed.  89.  99  C.  C.  A.  609,  23  Am. 
Bankr.  Rep.  713. 
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reserved  the  right  to  prove  in  full  against  all  other  parties  to  them,  it 
was  held  that  such  creditors,  in  proving  against  the  estate  of  the  manu- 
facturer, would  not  be  required  to  give  credit  for  the  full  amount  re- 
ceived by  them  on  the  composition,  but  would  be  required  to  abate  their 
proof  by  giving  credit  for  the  property  of  such  manufacturer  so  em- 
ployed by  the  factors,  which  might,  upon  their  application,  have  been 
applied  towards  paying  their  debts." 

Again,  the  amount  to  be  allowed  on  a  claim  may  depend  upon  an  in- 
quiry into  and  disclosure  of  the  actual  and  true  consideration.'*  Thus, 
an  indorsee  befor,e  maturity  of  a  negotiable  note,  without  notice  of 
existing  equities,  can  only  prove  against  the  estate  of  the  maker  the 
amount  paid  therefor.'*  And  so,  where  a  mortgage  is  given  to  indemni- 
fy the  mortgagee  for  his  advances,  and  he  loans  his  acceptances  to  the 
mortgagor,  and,  after  the  bankruptcy  of  the  latter,  buys  up  the  paper  at 
a  discount,  he  can  charge  against  the  mortgaged  property  only  what  he 
paid  in  cash  to  take  up  the  acceptances.'*  But  it  has  been  held  that  the 
pledgee  of  notes  held  to  secure  a  debt  in  a  smaller  amount  may  prove 
them  against  the  maker's  estate  to  their  full  amount,  and  receive  divi- 
dends to  the  extent  of  his  debt."  The  creditor  may  also  be  estopped  to 
claim  the  full  nominal  amount  of  his  debt  or  damage,  either  by  his  own 
previous  agreement  or  by  his  laches  or  wrongful  conduct.  Thus,  in  a 
case  where  the  fund  to  be  distributed  among  the  creditors  of  a  bank- 
rupt storage  company  consisted  entirely  of  the  proceeds  of  insurance  on 
the  property  of  such  creditors,  burned  while  in  storage,  the  amount  of 
which  had  been  determined  by  an  agreement  between  the  insurers  and 
the  respective  owners  as  to  the  value  of  the  property  of  each,  it  was  held 
that  the  creditors  were  bound  by  such  valuations  as  between  themselves, 
and  one  cannot  be  permitted  to  prove  a  larger  claim.'*  So,  where  the 
bankrupt's  brokers  were  carrying  stocks  on  a  margin,  and,  at  the  com- 
mencement of  the  bankruptcy  proceedings,  could  have  sold  them  at  a 
profit,  but  carried  the  stocks  until  a  decline  and  finally  sold  them  at  a 
loss,  all  without  application  to  the  court,  it  was  held  that  they  could 
not  prove  their  claim  for  differences  against  the  estate.'*     And  on  a 


7  3  Ex  parte  Harris,  2  Low.  568,  16  N. 
B.  R.  432,  Fed.  Cas.  No.  6,109. 

74  See  Edgar  v.  Ames,  255  Fed.  835, 
167  C.  C.  A.  163,  42  Am.  Bankr.  Rep.  697. 

7  5  In  re  Shelbourne,  19  N.  B.  R.  359, 
Fed.  Cas.  No.  12,745. 

7  6  EX  parte  Ames,  1  Low.  561,  7  N.  B. 
R.  230,  Fed.  Cas.  No.  323. 

77  Bailey  v.  Nichols,  2  N.  B.  R.  478, 
Fed.  Cas.  No.  741.  See  Turner  v.  Metro- 
politan Trust  Co.  of  City  of  New  York, 
207  Fed.  495,  125  0.  C.  A.  157,  31  Am. 
Bankr.  Rep.  181. 


78  In  re  Reliance  Storage  &  Ware- 
house Co.,  105  Fed.  351,  5  Am.  Bankr. 
Rep.  249. 

7 »  In  re  Daniels,  6  Blss.  405,  Fed.  Cas. 
No.  3,566.  So,  where  brokers  made  an 
unauthorized  pledge  of  customers'  stock, 
and  the  pledgee,  upon  the  brokers*  bank- 
ruptcy, sold  a  portion  of  the  stock  to  sat- 
isfy the  brokers'  indebtedness,  the  stock 
not  so  sold,  in  ascertaining  the  amount 
of  the  claim  of  the  owner  thereof,  will 
be  valued  as  of  the  day  upon  which  the 
first  sale  of  similar  stock  was  made  on 


1039 


PROVABLE    DEBTS  AND   CLAIMS 


§  498 


somewhat  similar  principle,  where  the  general  manager  of  a  trading  cor- 
poration (who  was  also  a  stockholder  and  director)  had  been  allowed  a 
salary  for  his  services  at  a  fixed  monthly  rate,  but  by  the  mere  agree- 
ment of  the  board  of  directors  without  any  by-law  or  resolution  or  entry 
of  record,  it  was  held  that  he  was  not  entitled  to  prove  a  claim  against 
the  estate  of  the  corporation  in  bankruptcy  for  arrears  of  salary  at  the 
rate  so  fixed,  but  onlv  for  the  reasonable  value  of  his  services  as  deter- 
mined  by  the  court.*® 

In  cases  of  breach  of  contract,  the  amount  to  be  proved  and  allowed 
is  determined  by  the  ordinary  rules  relating  to  the  measure  of  dam- 
ages.** Thus,  for  a  buyer's  breach  of  a  contract  for  the  manufacture 
and  sale  of  certain  articles  of  merchandise,  the  measure  of  the  seller's 
damage,  on  the  allowance  of  his  claim  against  the.  bankrupt  estate  of  the 
buyer,  is  the  difference  between  the  cost  of  manufacture  and  the  con- 
tract price,  notwithstanding  the  entire  lot  of  goods  were  not  manufac- 
tured or  ready  for  delivery .••  So,  where  an  agreement  indemnifying  a 
contractor's  surety,  containing  an  assignment  of  the  contractor's  plant 
on  the  work  in  case  he  should  be  unable  to  carry  out  the  contract,  was 
executed  more  than  four  months  before  the  contractor  became  bank- 
rupt and  while  he  was  solvent,  the  amount  of  the  surety's  claim  against 
the  bankrupt  is  not  the  amount  which  the  latter  might  have  paid  by 
reason  of  his  liability  on  the  bonds,  independent  of  the  plant  so  assigned, 
but  the  amount  of  the  loss  the  surety  might  sustain  in  completing  the 
contract  with  such  aid  as  he  might  gain  by  taking  and  using  the  plant.** 

§  493.  Payment  or  Satisfaction. — ^A  note  which  is  subject  to  an  off- 
set for  a  larger  amount  is  not  a  provable  debt  in  bankruptcy.**  Nor 
will  a  creditor  be  permitted  to  prove  a  claim  which  he  has  expressly 
waived  or  released  to  the  bankrupt,**  or  which  he  had  previously  set- 
tled by  an  accord  and  compromise,  receiving  the  consideration  then 
a^eed  on,  though  less  than  the  amount  of  the  debt,**  or  where  he  has 


the  Stock  Exchange,  where  the  exchange 
had  been  dosed  because  of  the  war  at 
the  time  of  the  filing  of  the  bankruptcy 
petition,  and  not  opened  until  more  than 
n  month  later,  during  which  time  the 
stodc  had  appreciably  increased  in  value. 
In  re  J.  C.  Wilson  &  Co.  (D.  C.)  252  Fed. 
631,  42  Am.  Bankr.  Rep.  350. 

•«  In  re  Grubbs-Wiley  Grocery  Co.  (D. 
C.)  96  Fed.  183,  2  Am.  Bankr.  Rep.  442. 

«i  Where  a  bankrupt,  on  full  consid- 
eration paid  before  his  bankruptcy,  had 
contracted  absolutely  to  pay  the  claim- 
ant $3  i>er  day  during  the  remainder  of 
his  life,  the  mortality  tables  should  be 
used   to  determine  the  claimant's  life. 


In  re  Miller  (D.  C.)  225  Fed.  331,  35  Am. 
Bankr.  Bep.  333. 

82  In  re  Duquesne  Incandescent  Light 
Co.,  176  Fed.  785,  24  Am.  Bankr.  Rep. 
419;  Pratt  v.  Auto  Spring  Repairer  Co., 
196  Fed.  495,  116  C.  O.  A.  261,  28  Am. 
Bankr.  Rep.  4S3. 

88  Wood  V.  United  States  fidelity  & 
Guaranty  Co.,  143  Fed.  424,  16  Am. 
Bankr.  Rep.  21. 

8*  In  re  Ford,  18  N.  B.  R.  426,  Fed. 
Cas.  No.  4,932. 

8  5  See  In  re  Howard,  100  Fed.  630,  4 
Am.  Bankr.  Rep.  69. 

«« In  re  Decker,  8  Ben.  81,  Fed.  Cas. 
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once  adjusted  his  claim  by  accepting  from  the  trustee  in  bankruptcy  a 
surrender  of  the  property  in  dispute  or  a  quitclaim  deed.*'  Similarly, 
a  vendor  of  goods  under  a  conditional  sale  to  the  bankrupt  may  (if  the 
transaction  is  not  voidable  under  the  bankruptcy  law)  affirm  the  sale 
and  enforce  a  claim  on  the  notes  given  by  the  bankrupt,  or  he  may  re- 
take the  property,  but  he  cannot  do  both,  and  if  he  chooses  the  latter 
course,  he  cannot  then  prove  the  notes  as  a  claim  against  the  estate.** 
Neither  will  proof  be  permitted  upon  so  much  of  a  claim  as  has  previous- 
ly been  satisfied  by  a  payment  in  cash,  or  by  a  transfer  and  acceptance 
of  property,**  or  otherwise.  But  merely  taking  a  note,  without  any 
payment  on  it,  does  not  discharge  an  original  debt  having  any  privileges 
under  the  bankruptcy  law,  and  either  may  be  proved.**  So  while  the 
acceptance  of  shares  of  stock  in  a  corporation  in  lieu  of  payment  of  a  debt 
may  cancel  the  debt  so  that' it  will  no  longer  be  provable  in  bankruptcy,  if 
the  creditor  expressly  releases  the  debtor  from  liability,*^  this  is  not  the 
case  if  there  is  no  sufficient  proof  that  the  creditor  ever  accepted  the 
stock,**  or  if  it  was  merely  given  as  a  substitute  for  collateral  security 
held  by  the  creditor  and  is  not  of  value.**  Again,  where  a  creditor  has 
received  a  partial  payment  on  his  debt  under  a  general  assignment  for 
the  benefit  of  creditors,  made  before  the  bankruptcy,  he  cannot  prove  for 
the  whole  of  the  debt  but  only  for  the  balance  remaining  unsatisfied.** 


No.  3,723;  In  re  Lathrop,  3  3en.  490,  3 
N.  B.  R.  410,  Fed.  Cas.  No.  8,103. 

8T  Kenyon  v.  Mulert,  184  Fed.  825,  26 
Am.  Bankr.  Rep.  184;  In  re  Davis,  179 
Fed.  871,  24  Am.  Bankr.  Rep.  667. 

88  In  re  Norton,  181  Fed.  901,  24  Am. 
Bankr.  Rep.  794;  In  re  Heinsfurter,  97 
Fed.  198,  3  Am.  Bankr.  Rep.  113.  See 
Patten's  Appeal,  45  Pa.  St.  151,  84  Am. 
Doc.  479.  Where,  prior  to  the  bank- 
ruptcy, the  claimant  sought  to  replevin 
the  balance  of  a  bill  of  goods  remaining 
in  the  bankrupt's  possession  unsold,  in 
which  he  was  unsuccessful,  he  was  en- 
titled to  file  against  the  bankrupt's  es- 
tate for  the  whole  claim.  In  re  Ven- 
strom  (D.  C.)  205  Fed.  325,  30  Am.  Bankr. 
Rep.  509. 

8  0  In  re  Carpenter,  179  Fed.  743.  See 
Haas-Baruch  &  Co.  v.  Portuondo,  13-^ 
Fed.  949.  15  Am.  Bankr.  Rep.  130.  See 
In  re  Franklin  Brewing  Co.  (C.  C.  A.) 
272  Fed.  828,  46  Am.  Bankr.  Rep.  485. 
WlKTe  claimant  made  advances  to  the 
bankrupt  to  enable  her  to  buy  a  motor 
car,  and  the  bankrupt,  being  unable  to 
repay  the  advances,  delivered  the  car  to 
claimant,  who  sold  it,  the  amount  re- 
ceived by  the  claimant  from  the  sale  of 
the  car  should  be  credited  on  the  claim. 


In  re  Wray,  233  Fed.  418,  147  O.  C.  A. 
354,  37  Am.  Bankr.  Rep.  28.  If  a  land- 
lord obtains  by  an  action  of  replevin  a 
part  of  his  rent  from  the  goods  of  a  sub- 
tenant upon  the  premises,  his  claim 
against  the  bankrupt  estate  of  the  tenant 
should  be  reduced  by  the  amount  so  re- 
ceived. Rosenblum  v.  Uber,  256  Fed.  584, 
167  C.  C.  A.  614,  43  Am.  Bankr.  Rep.  480. 
The  holder  of  a  note  indorsed  by  the 
bankrupt,  not  due  at  the  time  of  the 
bankruptcy,  but  which  became  due  be- 
fore proof  of  claim,  and  on  which  in  the 
mean  time  a  payment  was  received  from 
the  maker,  can  prove  only  for  the  amount 
due  thereon  at  maturity.  In  re  Shatz, 
251  Fed.  351  (D.  C).  41  Am.  Bankr.  Rep. 
576. 

»'>  In  re  Worcester  County,  102  Fed. 
808,  42  C.  C.  A.  637,  4  Am.  Bankr.  Rep. 
496;  Dowse  v.  Hammond,  130  Fed.  103, 
64  C.  C.  A.  437. 

01  In  re  Norris  (D.  C.)  190  Fed.  101, 
26  Am.  Bankr.  Rep.  94.5. 

02  In  re  Blumer.  11  Fe<l.  700. 

0  8  In  re  Lorillard.  107  Fed.  677,  46  C. 
0.  A.  553,  5  Am.  Bankr.  Rep.  602. 

04  In  re  Folb,  91  Fed.  107,  1  Am. 
Bankr.  Rep.  22 ;  In  re  Hamilton,  1  Fed. 
800. 
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The  case  of  a  creditor  whose  claim  is  proved  and  allowed  after  the  dec- 
laration of  a  dividend  is  somewhat  peculiar.  Here  the  law  provides  that 
the  proof  of  such  claim  shall  not  affect  the  dividend  so  declared,  but 
that  such  creditor  shall  receive  an  equal  dividend  (if  the  estate  is  suffi- 
cient) before  other  creditors  receive  any  further  dividends.  But  where 
the  holder  of  a  note  made  by  a  partnership  and  indorsed  by  one  of  the 
partners,  both  maker  and  indorser  having  been  adjudicated  bankrupts, 
proves  his  claim  against  the  partnership  estate  after  a  dividend  has  been 
declared  and  paid  to  othw  creditors,  his  right  to  a  preference  in  future 
dividends  cannot  be  considered  equivalent  to  a  dividend  actually  de- 
clared in  his  favor,  or  to  an  actual  part  payment  of  his  note  by  the 
maker,  and  hence  he  is  entitled  to  prove  his  claim  against  the  estate  of 
the  indorser  for  the  full  amount  of  the  note.**  Generally,  however  the 
holder  of  a  note  who  has  received  a  dividend  from  the  estate  in  bank- 
ruptcy of  the  maker,  can  prove  only  the  balance  against  the  estate  of 
the  bankrupt  indorser.®*  But  on  the  other  hand,  a  creditor  whose  claim 
has  been  partly  paid  by  an  accommodation  indorser  may  prove  the  claim 
to  its  full  amount  without  giving  the  estate  the  benefit  of  such  part 
payment.*'  And  so,  where  a  creditor  has  received  partial  payment  of  his 
debt  from  a  surety  of  the  bankrupt,  the  right  to  prove  the  claim  for  its 
entire  amount,  against  the  estate  in  bankruptcy,  is  in  the  creditor  in 
preference  to  the  surety.** 

§  494.  Time  of  Accrual  of  Claims. — ^The  provability  of  a  claim  de- 
pends upon  its  status  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, which  is  the  date  when  the  right  of  creditors  to  share  in  the  es- 
tate becomes  fixed ;  and  any  claim  which  is  not  then  a  provable  debt, 
as  defined  in  the  act,  cannot  be  proved  although  it  may  thereafter  come 
within  such  definition.**  And  a  debt  or  claim  which  did  not  accrue  or 
come  into  existence  until  after  the  filing  of  the  petition  is  not  prova- 
ble,^** even  though  it  was  for  money  loaned  to  the  bankrupt  to  be  used 


•.-•111  re  Swift,  106  Fed.  65,  5  Am. 
Bankr.  Rep.  415. 

»«  In  re  Howard,  4  N.  B.  R.  571,  Fed. 
Tas.  No.  0,750;  In  re  Pnlsifer,  9  Biss. 
487.  14  Fed.  247. 

»T  In  re  Noyes  Bros.,  127  Fed.  286,  62 
r.  C.  A.  218,  11  Am.  Bankr.  Rep.  50ft; 
Swarts  v.  Fourth  Nat.  Bank,  117  Fed. 
1.  54  C.  C.  A.  387,  8  Am.  Bankr.  Rep.  673. 
But  see  In  re  Broiob,  7  Biss.  303.  15  N. 
R.  R.  11,  Fed.  Cas.  No.  1,921.  See  A.  S. 
Coats  Shingle  Co.  v.  Chester  Snow  Tx>g 
&  Shingle  Co.,  106  Wash.  227,  179  Pao. 
862. 

»8  In  ret  Heyman,  95  Fed.  800,  2  Am. 
Bankr.  Rep.  651. 

Blk.Bkr.(3d  Ed.)— 66 


o»  Zavolo  V.  Reeve.s,  227  U.  S.  625,  33 
Sup.  Ct.  365.  57  L.  Ed.  676,  29  Am. 
Bankr.  Rep.  493 ;  Sexton  v.  Dreyfus,  219 
r,  S.  339,  31  Sup.  Ct.  256.  55  L.  Ed.  244, 
25  Am.  Bankr.  Rep.  363 ;  In  re  American 
Vacuum  Cleaner  Co.,  192  Fed.  939,  26 
Am.  Bankr.  Rep.  621:  Swarts  v.  Fourth 
Nat.  Bank,  117  Fed.  1,  54  C.  C.  A.  387,  8 
Am.  Bankr.  Rep.  673;  In  re  PettingiH  & 
Co.,  137  Fed.  143.  14  Am.  Bankr.  Rep. 
728. 

loocolman  Co.  v.  Withoft  (C.  C.  A.) 
195  Fed.  250,  28  Am.  Bankr.  Rep.  328: 
In  re  Walker,  176  Fed.  455,  23  Am. 
Bankr.  Rep.  80."):  In  re  Rpading  Hosiery 
Co.,  171  Fed.  105.  22  Am.  Bankr.  Rep. 
562 :  In  re  Rome,  162  Fed.  971,  19  Am. 


§  494 


LAW  OF  BANKRUPTCY 


1042 


in  complying  with  the  terms  of  a  composition  agreement.**^  And  it  is 
immaterial  that  the  debt  accrued  or  came  into  existence  before  any  ad- 
judication was  made  upon  the  petition,  if  it  did  not  exist  when  the  pe- 
tition was  filed ;  for  the  statute  is  explicit  in  fixing  the  date  of  filing  the 
petition,  and  not  the  date  of  the  adjudication,  as  the  decisive  time.*^* 
An  apparent  exception  to  the  rule  here  mentioned,  but  really  only  an 
extension  of  it,  is  found  in  the  case  where  the  filing  of  the  petition  in 
bankruptcy  itself  operates  as  a  breach  of  an  executory  contract,  because 
equivalent  to  a  refusal  to  perform.  Here  the«  filing  of  the  petition  and 
the  accrual  of  a  claim  for  damages  are  exactly  contemporaneous,  and 
the  creditor  may  prove  his  claim  for  damages  as  one  existing  at  the 
time  of  the  filing  of  the  petition."'  Although  the  first  subdivision  of 
the  sixty-third  section  of  the  bankruptcy  act  is  the  one  which  defines  a 
provable  debt  as  one  ''absolutely  owing  at  the  time  of  the  filing  of  the 
petition,"  and  this  language  is  not  repeated  in  the  fourth  subdivision, 
which  allows  proof  of  a  claim  "founded  upon  an  open  account  or  upon  a 
contract  express  or  implied,"  yet  the  decisions  unanimously  hold  that 
the  limitation  of  time  contained  in  the  first  subdivision  must  be  read 
into  the  fourth,  the  two  being  in  pari  materia,  and  hence  a  claim  found- 
ed upon  an  open  account  or  a  contract  is  not  provable  in  bankruptcy, 
any  more  than  any  other  kind  of  claim,  unless  it  existed  at  the  time 
of  the  filing  of  the  petition.^^  Further,  a  debt  to  be  provable  in  bank- 
ruptcy, must  continue  to  exist  in  the  same  condition  after  as  at  the 
time  of  the  commencement  of  the  proceedings ;  and  proof  of  a  claim  as 
indorser  upon  a  note  made  by  the  bankrupt  will  be  disallowed  where  it 
appears  that,  after  the  adjudication  of  bankruptcy,  a  new  note  had  been 
given  and  the  first  note  taken  up."*  On  this  principle  also,  a  claim 
against  a  bankrupt  for  work  done  under  a  contract  after  the  filing  of  the 


Bankr.  Rep.  820;  In  re  Black  Diamond 
Copper  Mining  Co.,  11  Ariz.  415,  95  Pac. 
117 ;  In  re  Riker,  18  N!  B.  R  393,  Fed. 
Cas.  No.  11,833;  In  re  Merell,  19  Fed. 
874;  In  re  Ward,  12  Fed.  325;  Plienlx 
Nat.  Bank  v.  Waterbury,  123  App.  Div. 
453,  108  N.  Y.  Supp.  391 ;  Hardcastle  v. 
National  Clothing  Co.,  137  Tenn.  64,  191 
S.  W.  524.  On  bankruptcy  of  the  debt- 
or, each  creditor  becomes  an  equitable 
cestui  que  trust  in  the  assets  in  the  ratio 
which  his  claim  bears  to  the  total 
amount,  and  his  right  to  participate  may 
not  be  diminished  by  claims  arising  sub- 
sequently to  the  bankruptcy,  his  right  to 
participate  being  detennined  as  of  the 
date  of  the  bankruptcy.  In  re  United 
Grocery  Co.  (D.  C.)  253  Fed.  267,  41  Am. 
Bankr.  Rep.  824. 


101  Zavelo  v.  J.  S.  Reeves  &  Co.,  171 
Ala.  401,  54  South.  654. 

102  In  re  Burka,  104  Fed.  326,  6  Am. 
Bankr.  Rep.  12;  In  re  Merrill,  21  Fed. 
120.  Compare  Spalding  v.  Dixon,  21  Vt. 
45. 

108  In  re  Swift,  112  Fed.  315,  50  0.  C. 
A.  264,  7  Am.  Bankr.  Rep.  374. 

io4Colman  Co.  v.  Withoft  (C.  O.  A.) 
195  Fed.  250,  28  Am.  Bankr.  Rep.  328; 
In  re  Roth  &  Appel,  181  Fed.  667, 104  C. 
C.  A.  649,  31  L.  R.  A.  (N.  S.)  270,  24  Am. 
Bankr.  Rep.  588:  In  re  Swift,  112  Fed. 
315,  50  C.  C.  A.  264,  7  Am.  Bankr.  Rep. 
374 ;  In  re  Adams,  130  Fed.  381,  12  Am. 
Bankr.  Rep.  368;  In  re  Burka,  104  Fed. 
326,  5  Am.  Bankr.  Rep.  12. 

105  In  re  Montgomery,  3  N.  B.  R.  426, 
Fed.  Cas.  No.  9,730. 
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petition  cannot  be  proved  as  a  debt  against  the  estate,  although  the  con- 
tract was  entered  into  before  the  commencement  of  the  proceedings, 
but  was  then  wholly  executory.**^ 

Judgments  recovered  against  the  bankrupt  after  the  filing  of  the  pe- 
tition, and  before  consideration  of  his  application  for  a  discharge,  may 
be  proved  as  debts,  but  only  on  condition  that  they  are  founded  on  debts 
provable  at  the  commencement  of  the  proceedings,  and  even  in  that 
case  there  must  be  deducted  costs  incurred  and  interest  accrued  after 
the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of  judgment.^*' 

§  495.  Claims  on  Contracts  and  Damages  for  Breach  Thereof. — 
Claims  founded  upon  an  "open  account  or  upon  a  contract  express  or 
implied"  are  specifically  made  provable  by  the  bankruptcy  act,  and  this 
clause  is  not  limited  by  the  provision  in  an  earlier  part  of  the  same  sec- 
tion that  debts  may  be  proved  and  allowed  which  are  "a  fixed  liability, 
as  evidenced  by  a  judgment  or  an  instrument  in  writing,  absolutely  ow- 
ing." *•*  Hence  an  account  for  the  balance  due  for  goods  sold  and  de- 
livered is  a  provable  debt,*^  as  is  also  the  amount  due  on  a  conditional 
sale  of  property,  assuming  that  that  form  of  contract  is  not  invalid  un- 
der the  laws  of  the  state,^**  or  a  fixed  sum  due  for  subscriptions  to  a 
mercantile  agency/'*  or  a  claim  for  damages  for  breach  of  an  appeal 
bond."* 

Moreover,  a  claim  for  damages  for  the  breach  of  an  executory  con- 
tract is  a  claim  "founded  upon  a  contract"  within  the  meaning  of  the 
statute,  and  is  provable  in  bankruptcy,  equally  as  in  the  case  where  the 
contract  itself  is  for  the  payment  of  a  fixed  sum.**'    And  if  the  bankrupt. 


loe  In  re  Adams.  130  Fed.  381,  12  Am. 
Bankr.  Rep.  368. 

lOT  Bankruptcy  Act  1898,  f  e3a,  cl.  6. 
See  In  re  Fitzgerald,  191  Fed.  95,  28  Am. 
Bankr.  Rep.  773;  United  States  v.  The 
Rob  Roy,  1  Woods.  42,  13  N.  B.  R.  235, 
Fed.  Cas.  No.  16,179. 

108  In  re  Lyons  Beet  Sngar  Refining 
Co.  (D.  C.)  192  Fed.  445,  27  Am.  Bankr. 
Rep.  610.  But  compare  In  re  D.  C.  Clark 
Shoe  Co.  (D.  C.)  211  Fed.  341.  32  Am. 
Bankr.  Rep.  238.  A  cause  of  action 
sounding  either  in  contract  or  tort  at  the 
election  of  the  holder  is  a  provable  claim 
in  bankruptcy.  Reinhardt  v.  Friederlch, 
58  Ind.  App.  421,  108  N.  E.  258.  A  claim 
on  a  protested  check,  which  was  given 
to  make  good  an  overpayment  on  an  ac- 
count for  goods  sold,  is  a  cause  of  action 
in  contract  and  provable  in  bankruptcy. 
Stewart  Petroleum  Co.  v.  Board  man, 
264  Fed.  826,  45  Am.  Bankr.  Rep.  573. 
Where  a  bankrupt,  on  full  consideration 


paid  before  the  bankruptcy,  contracted 
absolutely  to  pay  the  claimant  |3  a  day 
during  the  remainder  of  his  life,  the 
claim  is  fixed  and  provable.  In  re  Miller 
(D.  C.)  226  Fed.  331,  35  Am.  Bankr.  Rep. 
.333. 

10 »  Standard  Sewing  Machine  Co.  v. 
Kattell,  132  App.  Div.  539,  117  N.  Y. 
Supp.  32. 

110  In  re  Gray,  170  Fed.  638,  21  Am. 
Bankr.   Rep.  375. 

111  In  re  Click,  184  Fed.  967,  25  Am. 
Bankr.  Rep.  871. 

112  Coe  v.  Waters,  16  Colo.  App.  811, 
64  Pac.  1054. 

ii»  In  re  Frederick  L.  Grant  Shoe  Co., 
130  Fed.  881.  66  C.  C.  A.  78,  12  Am. 
Bankr.  Rep.  349 ;  In  re  Adams,  130  Fed. 
381, 12  Am.  Bankr.  Rep.  868 ;  In  re  Stern, 
116  Fed.  604,  54  C.  C.  A.  60,  8  Am.  Bankr. 
Rep.  569;  In  re  Swift.  112  Fed.  316,  50 
C.  C.  A.  264,  7  Am.  Bankr.  Rep.  374:  Ex 
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at  the  time  of  the  bankruptcy,  by  disenabling  himself  from  performing 
his  part  of  a  particular  contract,  and  by  repudiating  its  obligation,  could 
give  to  the  other  party  the  right  to  maintain  at  once  a  suit  in  which  dam- 
ages could  be  assessed  at  law  or  in  equity,  then  such  other  party  may 
prove  as  a  creditor  in  the  bankruptcy  proceedings,  on  the  ground  that 
bankruptcy  is  the  equivalent  of  disenablement  and  repudiation  or  is  an 
anticipatory  breach  of  the  contract.***  But  th'is  is  on  the  supposition 
that  the  claimant  is  not  himself  in  default,  for  if  he  has  failed  to  carry 
out  his  own  part  of  the  contract  he  cannot  file  a  claim  for  damages.*** 
And  in  no  case  can  his  claim  be  allowed  for  more  than  the  actual  dam- 
age sustained.  Thus,  the  courts  will  not  allow  the  creditor  to  take  this 
means  of  enforcing  a  mere  penalty,***  or  the  collection  of  a  sum  named  in 
the  contract  as  liquidated  damages  in  case  of  default,  where  it  is  not 
shown  that  the  claimant  has  sustained  any  actual  damage  by  the  bank- 
rupt's breach  of  the  contract.**'  So,  in  a  case  where  one  holding  a  pat- 
ent for  an  invention  had  granted  to  a  corporation  an  exclusive  license 
to  manufacture  the  product,  and  the  corporation  had  thereupon  contract- 
ed to  pay  to  the  patentee  a  bonus  or  royalty  on  the  patented  articles 
soJd  with  a  guaranty  of  a  minimum  number  during  the  year,  and  the 
corporation  became  bankrupt  before  the  end  of  the  yeaf,  it  was  held  that 
the  patentee  was  entitled  to  prove  a  claim  for  the  amount  of  royalty 
which  had  accrued  up  to  the  time  of  the  bankruptcy  at  the  minimum 
rate,  irrespective  of  the  number  of  articles  actually  sold,  but  that  he 
could  not  prove  a  claim  for  future  royalties  accruing  during  the  remain- 
der  of  the  term,  although  he  was  entitled  to  prove  a  claim  for  damages 


parte  PoUard,  2  Low.  411,  17  N.  B.  R. 
228,  Fed.  Cas.  No.  11,252;  Forest  City 
Steel  &  Iron  Co.  v.  Detroit  &  T.  S.  L.  R. 
(^o.,  154  Mich.  182,  117  N.  W.  (545;  Loth- 
rop  V.  Reed,  13  AUen  (Mass.)  294.  Com- 
pare Watson  V.  Merrill,  136  Fed.  359,  69 
C.  C.  A.  185,  14  Am.  Bankr.  Rep.  453. 

11*  Central  Trust  Co.  of  Illinois  v.  Chi- 
cago Auditorium  Ass'n.  240  IJ.  S.  581,  36 
Sup.  Ct.  412,  60  L.  Ed.  811,  L.  R.  A. 
191 7B,  580,  36  Am.  Bankr.  Rep.  679;  In 
re  Pettinfcill  &  Co.,  137  Fed.  143,  14  Am. 
Bankr.  Rej).  728:  In  re  Swift,  105  Fed. 
493,  5  Am.  Bankr.  Rep.  335 ;  In  re  Sax- 
ton  Furnace  Co.,  142  Fed.  203,  15  Am. 
Bankr.  Rep.  445;  Pratt  v.  Auto  Sprinj? 
Repairer  Co.  (C.  C.  A.)  196  Fed.  495,  28 
Am.  Bankr.  Rep.  483;  In  re  Ducpiesne 
Incandescent  Liglit  Co.,  176  Fed.  7S.1.  24 
Am.  Bankr.  Rep.  419 ;  In  re  Spittler,  151 
Fed.  942,  18  Am.  Bankr.  Rep.  425 ;  In  re 
KefT,  157  Fed.  57,  84  C.  C.  A.  561,  19  Am. 
Bankr.  Rep.  911;  In  re  National  Wire 
Corp.,  166  Fed.  631,  22  Am.  Bankr.  Rep. 


186;  Wood  v.  Fisk,  156  App.  Div.  497, 
141  N.  Y.  Supp.  342.  Contra,  In  re  Im- 
perial Brewing  Co.,  143  Fed.  579,  16  Am. 
Bankr.  Rep.  110;  In  re  Inman  &  Co.,  175 
Fed.  312,  23  Am.  Bankr.  Rep.  566;  Board 
of  Commerce  of  Ann  Arbor  v.  Security 
Trust  Co.,  225  Fed.  454,  140  C.  C.  A.  486, 
34  Am.  Bankr.  Rep.  762;  In  re  Frank  R. 
Scott  Transfer  Co.,  216  Fed.  308,  132  C. 
C.  A.  452.  See  In  re  35%  Automobile 
Supply  Co.  (D.  C.)  247  Fed.  377,  41  Am. 
Bankr.  Rep.  101 ;  In  re  Leslie  &  Griffith 
Co.  (D.  C.)  230  Fed.  465,  36  Am.  Bankr. 
Rep.  744.  See  Heyward  v.  Goldsmith  (C. 
C.  A.)  260  Fed.  946,  46  Am.  Bankr.  Rep. 
722. 

118  In  re  Morgantown  Tin  Plate  Co., 
184  Fed.  109,  25  Am.  Bankr.  Rep.  SSQ. 

ii«  In  re  Bevier  Wood  Pavement  Co., 
156  Fed.  583,  19  Am.  Bankr.  Rep.  462. 

117  Northwest  Fixture  Co.  v.  Kilbourue 
&  Clark  Co.,  128  Fed.  256,  62  C.  C.  A. 
638,  11  Am.  Bankr.  Rep.  725. 
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for  the  breach  of  the  contract,  to  be  estimated  in  view  of  the  fact  that, 
the  license  having  fallen  in,  he  was  at  liberty  to  dispose  of  it  again.*** 
The  case  of  the  breach  of  a  contract  of  employment  presents  some- 
what different  features.  One  employed  as  a  salesman,  superintendent, 
manager,  secretary,  etc.,  may  regard  his  contract  of  employment  as  dis- 
solved by  the  employer's  adjudication  in  bankruptcy  (especially,  it  is 
said,  in  the  case  where  the  bankrupt  is  a  corporation  or  a  partnership) 
and  may  prove  a  claim  for  the  unpaid  balance  of  his  salary  to  the  time 
of  the  filing  of  the  petition,^**  if  it  was  fixed  by  a  valid  written  contract 
or  other  instrument,  or  otherwise  he  may  claim  the  reasonable  value 
of  his  services."^  But  as  to  the  right  to  prove  a  claim  for  so  much  of 
the  agreed  salary  as  would  have  been  earned  and  payable  (if  bankrupt- 
cy had  not  intervened)  from  the  date  of  the  bankruptcy  to  the  end  of  the 
stipulated  period  of  employment,  the  decisions  are  not  altogether  in 
harmony.  It  has  been  ruled  that  the  measure  of  the  employe's  damages 
in  such  a  case  would  be  the  amount  which  he  would  have  received  un- 
der the  contract  for  the  remainder  of  the  term  fixed,  less  such  amount  as 
he  would  be  able  to  earn  during  that  time  from  other  sources.*^*  But 
the  preponderance  of  authority  is  to  the  effect  that  the  employe  cannot 
prove  a  claim  for  any  salary  beyond  the  date  of  the  filing  of  the  petition 
in  bankruptcy,  on  the  theory  that  his  expectation  of  receiving  a  salary 
during  the  remainder  of  the  term,  if  it  can  be  called  a  debt  or  a  claim 
for  damages,  is  no  more  than  a  contingent  liability,  and  the  present  stat- 
ute has  made  no  provision  for  the  proof  or  allowance  of  claims  of  that 
character.'**  The  rule  is  substantially  the  same  where  the  contract  re- 
quired the  payment  of  commissions  to  a  salesman  in  addition  to  his  sal- 
ary. Such  commissions  as  were  actually  earned  before  the  date  of  bank- 
ruptcy constitute  a  provable  debt,  but  a  claim  for  commissions  on  sales 
which  possibly  or  probably  might  have  been  made  if  the  contract  had 
continued  to  its  appointed  term  is  too  speculative  and  remote  to  be  avail- 
able as  a  provable  debt  in  bankruptcy.*** 


118  In  re  Dr.  Voorhees  Awning  Hood 
Co.,  187  Fed.  611. 

119  Ex  parte  Pollard,  2  Low.  411,  17 
N.  B.  R.  228,  Fed.  Cas.  No.  11,252.  See 
In  re  B.  II.  GladdinfT  Co.,  120  Fed.  709. 
9  Am.  Bankr.  Rep.  700. 

120  In  re  Grubbs- Wiley  Grocery  Co., 
96  Fed.  183,  2  Am.  Bankr.  Rep.  442.  And 
see  In  re  McCarthy  Portable  Elevator 
Co.,  196  Fed.  247,  28  Am.  Bankr.  Rep.  45. 

121  In  re  Silverman,  101  Fed.  219,  4 
Am.  Bankr.  Rep.  88;  In  re  Schultz  & 
Gathrle  (D.  C.)  235  Fed.  907,  37  Am. 
Bankr.  Rep.  604. 


122  In  re  Inman  '&  Co.,  171  Fed.  185,  22 
Am.  Bankr.  Rep.  524;  In  re  American 
Vacuum  Cleaner  Co.,  192  Fed.  939,  26 
Am.  Bankr.  Rep.  621 ;  In  re  Dr.  Voorhees 
Awning  Hood  Co.,  187  Fed.  Oil ;  Orr  v. 
Ward,  73  111.  318 ;  In  re  D.  Levy  &  Sons 
Co.,  208  Fed.  479.  31  Am.  Bankr.  Rep. 
25;  In  re  Montague  &  (iillet  (D.  C.)  212 
Fed.  452,  32  Am.  Bankr.  Rep.  106. 

123  See  Clairenionte  v.  Napier  Motor 
Co.,  11  Cal.  App.  265,  104  Pac.  712;  In 
re  Silverman,  101  Fed.  219,  4  Am,  Bankr. 
Rep.  83. 
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§  496.    Promissory  Notes ;  Consideration ;  Good  Faith  of  Holder. — 

A  promissory  note  is  a  provable  debt  in  bankruptcy  as  being  a  "fixed 
liability  evidenced  by  an  instrument  in  writing,"  and  may  be  proved  by 
the  payee  or  indorsee  as  the  case  may  be."*  Notes  made  by  a  corpora- 
tion are  provable  against  its  estate  in  bankruptcy,  if  duly  executed  under 
proper  authority  and  for  a  legitimate  corporate  purpose."*  And  a  claim 
on  a  note  may  be  proven  against  the  estate  of  the  bankrupt  indorser."' 
Under  former  statutes  it  was  held  that  a  note  was  none  the  less  prova- 
ble in  bankruptcy  because  it  was  payable  in  specific  articles  on  de- 
mand,"' though  such  a  claim  would  probably  now  be  regarded  as  an 
unliquidated  demand,  and  its  equivalent  in  cash  would  have  to  be  fixed 
before  proving. 

But  a  claim  founded  on  a  promissory  note  will  not  be  allowed  where 
it  appears  that  it  was  not  founded  upon  a  good  and  valid  considera- 
tion,*** and  a  renewal  note,  which  is  not  supported  by  any  fresh  con- 
sideration, is  not  provable  where  the  original  note  was  without  consid- 
eration."* But  a  note  given  by  a  bankrupt  corporation  to  a  stockholder 
for  money  borrowed  with  which  to  eflfect  a  composition,  and  which  was 
so  used,  is  not  without  consideration  and  may  be  proved  as  a  debt  in  a 
second  bankruptcy  proceeding."^  Further  it  is  necessary  that  the  claim- 
ant offering  to  prove  on  the  note  should  be  a  holder  in  good  faith  and  for 
value  or  at  least  (in  the  case  of  a  remote  indorsee)  that  he  should  prove 
affirmatively  that  his  immediate  indorser  was  a  bona  fide  holder  for 
value."*  A  person  to  whom  notes  are  sent  for  discount,  and  who  fails- 
to  pay  drafts  drawn  against  the  proceeds  in  favor  of  an  indorser  of  the 
notes,  cannot  prove  his  claim  on  the  notes  against  the  bankrupt  payee 
of  the  drafts,  for,  having  failed  to  pay  the  drafts,  he  has  no  right  to  re- 
tain the  notes  and  is  not  a  holder  for  value."*  But  where  the  holder  of 
a  note  is  a  corporation,  its  position  is  not  necessarily  prejudiced  by  bad 
faith  or  even  illegal  conduct  on  the  part  of  one  of  its  officers  in  regard 
to  the  acquisition  of  the  note  where  full  value  was  given  in  cash.  Thus, 
in  one  of  the  cases  it  appeared  that  the  cashier  of  a  national  bank  had 
discounted  notes  for  the  maker  of  them,  far  in  excess  of  the  amount 


124  In  re  Shelbourne,  19  N.  B.  R.  359, 
Fed.  Cas.  No.  12,745. 

128  In  re  New  York  Car  Wheel  Works, 
141  Fed.  430,  15  Am.  Bankr.  Rep.  571. 
See  Moerschel  v.  O'Bannon.  246  Fed.  887, 
359  C.  C.  A.  159,  40  Am.  Bankr.  Rep.  786. 

i2e  In  re  Bruce,  6  Ben.  515,  Fed.  Cas. 
No.  2,044. 

127  Chandler  v.  Windship,  6  Mass. 
:nO;  Barker  v.  Mann,  4  Mete.  (Mass.) 
302. 

128  In  re  Hook,  11  N.  B.  R.  282,  Fed. 
Cas.  No.  6,672. 


129  In  re  Stanford  Clothing  Co.,  187 
Fed.  172,  26  Am.  Bankr.  Rep.  124 ;  In  re 
Cornwall,  4  N.  B.  R.  400,  Fed.  Cas.  No. 
3.251.  See  In  re  New  York  Car  Wheel 
Works,  139  Fed.  421, 14  Am.  Bankr.  Rep. 
595. 

130  In  re  C.  H.  Bennett  Shoe  Co.,  162 
Fed.  691,  20  Am.  Bankr.  Rep.  704. 

131  In  re  Hopper-Morgan  Co.,  156  Fdd. 
525,  19  Am.  Bankr.  Rep.  518,  affirmed 
166  Fed.  1020,  91  C.  C.  A.  37. 

182  In  re  Howard,  6  N.  B.  R.  372,  Fed. 
Cas.  No.  6,751. 
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which  the  bank  could  legally  loan  to  one  person,  and  beyond  the  ability 
of  the  maker  and  indorser  of  the  notes  to  pay,  and  this  was  done  with- 
out the  knowledge  or  consent  of  the  other  officers  of  the  bank.  A  crim- 
inal prosecution  was  instituted  against  the  cashier  and  he  was  sentenced 
to  imprisonment  for  misapplying  the  funds  of  the  bank,  and  criminal 
proceedings  against  the  maker  of  the  notes  for  aiding  him  in  so  doing 
likewise  resulted  in  a  conviction.  The  bank  having  become  insolvent, 
its  receiver  sued  on  the  cashier's  bond  and  recovered  judgment  for  the 
amount  of  the  penalty  of  such  bond.  But  it  was  held  that  these  facts  did 
not  affect  the  validity  of  the  notes,  nor  the  bank's  ownership  of  them, 
and  the  receiver  might  prove  the  same  in  bankruptcy  against  the  estate 
of  the  indorser. *••  A  pledgee  in  good  faith  and  for  value  of  a  promissory 
note,  transferred  to  him  before  maturity,  may  prove  it  for  its  full  amount 
against  the  estate  in  bankruptcy  of  the  maker,  whatever  may  have  been 
the  equities  between  the  maker  and  the  pledgor;  but  if  there  are  such 
equities  as  would  prevent  the  pledgor  from  proving,  then  the  pledgee  can 
receive  in  dividends  only  the  amouYit  for  which  he  holds  the  note  in 
pledge.^** 

§  497.  Judgments, — ^Although  a  verdict,  not  followed  by  the  entry 
of  judgment  before  the  institution  of  bankruptcy  proceedings,  is  not  a 
provable  debt,***  yet  a  judgment  recovered  before  the  filing  of  the  peti- 
tion in  bankruptcy  is  expressly  made  provable  by  the  terms  of  the  stat- 
ute,***  irrespective  of  the  nature  of  the  cause  of  action  in  the  suit  in 
which  it  was  rendered,  and  even  though  that  cause  of  action  would 
not  of  itself  have  constituted  a  provable  claim."'  Hence,  provided  the 
judgment  was  obtained  before  the  beginning  of  the  bankruptcy  pro- 
ceedings, it  will  be  a  provable  debt  when  based  on  a  cause  of  action 
for  obtaining  property  by  false  and  fraudulent  representations,***  or 
where  the  action  was  in  trover  to  recover  goods  purchased  by  the  bank- 
rupt while  insolvent,  no  fraudulent  misrepresentations  being  shown,*** 
or  where  the  the  cause  of  action  was  against  a  city  marshal  for  paying 
over  attached  rents  to  the  attaching  creditor  after  notice  of  an  as- 
signee's claim  to  them,^**  and  proof  may  be  made  on  a  judgment  against 


13S  In  re  Edson,  119  Fed.  487,  9  Am. 
Bankr.  Rep.  505. 

"4  Ex  parte  Kelty,  1  Low.  394,  Fed. 
Cas.  No.  7,681. 

isB  In  re  Ostrom,  185  Fed.  988,  26  Am. 
Bankr.  Rep.  273;  Black  v.  McClelland. 
12  N.  B.  B.  481,  Fed.  Cas.  No.  1,462. 

i3«  Johnson  v.  Joslyn,  45  Wash.  310. 
88  Pac.  324 ;  Graham  v.  Plerson,  6  Hill 
(N.  Y.)  247;  People's  Nat.  Bank  v.  Max- 
son,  168  Iowa,  318,  150  N.  W.  601. 

1*7  Rowland   v.   Carson,  28  Ohio   St. 


625.  But  compare  Turner  v.  Turner,  108 
Fed.  785,  6  Am.  Bankr.  Rep.  289,  hold- 
ing that  a  Judgment  for  alimony  is  not  a 
provable  debt,  as  to  which  see  infra,  ■{ 
509. 

138  In  re  Lockwood  (D.  C.)  240  Fed. 
158,  39  Am.  Bankr.  Rep.  478. 

189  Kreitlein  v.  Ferger,  238  U.  S.  21, 
35  Sup.  Ct.  685,  59  L.  Ed.  118i,  34  Am. 
Bankr.   Rep.  862. 

i4<l  IJlner  v.  Doran,  167  App.  Div.  259, 
152  N.  Y.  Supp.  6r>5. 
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the  bankrupt  for  injuries  to  the  judgment  creditor's  property  caused  by 
the  bankrupt's  negligence/**  or  for  damages  sustained  by  the  creditor 
in  an  automobile  accident.***  The  same  conditions  being  fulfilled,  as 
to  the  time  of  recovery  of  the  judgment,  a  judgment  in  an  action  for 
a  tort,  such  as  fraud,  conspiracy,  or  deceit,  is  provable  in  bankruptcy,*** 
and  so  is  a  judgment  for  damages  for  negligence  causing  death,***  or 
for  breach  of  promise  of  marriage,**^  or  a  judgment  recovered  by  a  wo- 
man against  her  seducer,***  or  one  fixing  the  liability  of  a  stockholder 
of  an  insolvent  corporation  for  a  contribution  equal  to  the  amount  of 
his  stock  to  pay  its  debts.**''  Further,  the  judgment  is  conclusive  of 
the  validity  and  amount  of  the  claim,***  though  it  may  perhaps  be  im- 
peached on  the  ground  of  fraud  or  collusion  in  its  procurement  or  for 
want  of  jurisdiction.**®  And  its  conclusiveness,  and  its  availability  as 
a  provable  claim,  are  not  impaired  by  the  fact  that  an  appeal  is  pend- 
ing or  a  writ  of  error  with  supersedeas  of  execution.***  But  this  effect 
cannot  be  attributed  to  a  mere  decree  nisi  which,  under  the  law  of  the 
state,  is  only  preliminary  and  requires  a  further  order  to  make  it  final.*** 
It  has  also  been  held  that,  for  the  purpose  of  proving  a  claim  in  bank- 
ruptcy, a  debt  is  not  so  merged  in  a  judgment  recovered  upon  it  that 
the  judgment  must  be  proved  instead  of  the  debt.  Hence  where  a  cred- 
itor has  a  provable  claim  and  has  brought  suit  upon  it  before  the  ad- 
judication in  bankruptcy,  and  recovers  a  judgment  after  the  adjudica- 
tion and  before  the  debtor's  application  for  discharge,  he  may  prove 
the  original  debt,  although  the  judgment  was  for  a  less  sum  than  the 
debt  claimed  and  offered  for  proof.*** 

As  to  the  effect  of  a  judgment  recovered  after  the  commencement 


141  In  re  Cunningham  (D.  C.)  253  Fed. 
C63,  42  Am.  Bankr.  Rep.  560. 

142  Jefferson  Transfer  Co.  v.  Hull,  166 
Wis.  438,  166  N.  W.  1. 

143  Landgraf  v.  Griffith,  41  Ind.  App. 
372,  83  N.   E.  1021. 

144  In  re  Putnam,  193  Fed.  464,  27 
Am.  Baukr.  Rop.  923. 

145  In  re  Fife,  109  Fed.  880,  6  Am. 
Bankr.  Rep.  258;  In  re  Sidle,  2  N.  B.  R. 
220,  Fed.  Cas.  No.  12,844. 

146  In  re  MeCauley,  101  Fed.  223,  4 
Am.  Bankr.  Rep.  122. 

147  Diorht  V.  Chapman,  44  Or.  205,  7o 
Pac.  585.  65  L.  R.  A.  793. 

i48McKinsey  v.  Flarding,  4  N.  B.  R. 
38,  Fed.  Cas.  No.  8,866. 

140  In  re  Pease,  2  Nat.  Bankr.  News, 
657;  In  re  Phelps,  2  Nat.  Bankr.  News, 
481 ;  In  re  Van  Buren,  19  N.  B.  R.  149, 
Fed.  Cas.  No.  16,833. 


iBo  In  re  Leszynsky,  3  Ben.  487,  Fed. 
Cas.  No.  8,278 ;  In  re  Sheehan,  8  N.  B. 
R.  356,  Fed.  Cas.  No.  12,737 ;  In  re  Ber- 
lin Dye  Works  &  Laimdry  Co.  (D.  C.) 
225  Fed.  683,  34  Am.  Bankr.  Rep.  823; 
Moore  v.  Douglas,  230  Fed.  399,  144  C. 
C.  A.  541,  36  Am.  Bankr.  Rep.  740. 

151  In  re  Wiseman,  123  Fed.  185,  10 
Am.  Bankr.  Rep.  545,  affirmed  Hibberd 
V.  Bailey,  129  Fed.  575,  64  C.  C.  A.  143, 
12  iVm.  Bankr.  Rep.  104. 

152  In  re  Pinkel,  1  Nat  Bankr.  News 
138;  In  re  Brown,  5  Ben.  1,  3  N.  B.  R. 
584.  Fed.  Cas.  No.  1,975;  In  re  Craw- 
ford, 3  N.  B.  R.  698,  Fed.  Cas.  No.  3,363 ; 
In  re  Stnnsfield,  4  Sawy.  334,  16  N.  B. 
R.  208,  Fetl.  Cas.  No.  13,294;  In  re  Vlck- 
ery,  3  N.  B.  R.  696,  Fed.  Cas.  No.  16,030; 
Blair  V.  Carter,  78  Va.  621.  And  see  In 
re  Smith,  176  Fed.  426,  23  Am.  Bankr. 
Rep.  864. 
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of  the  bankruptcy  proceedings,  upon  a  pre-existing  debt,  the  terms  of 
the  act  of  1867  were  made  the  subject  of  various  and  conflicting  deci- 
sions by  the  courts."^  But  the  question  has  been  clearly  settled  by  the 
language  of  the  present  statute,  which  includes  among  the  "debts  which 
may  be  proved"  those  which  are  "founded  upon  provable  debts  reduced 
to  judgments  after  the  filing  of  the  petition  and  before  the  considera- 
tion of  the  bankrupt's  application  for  a  discharge,  less  costs  incurred 
and  interests  accrued  after  ,the  filing  of  the  petition  and  up  to  the  time 
of  the  entry  of  such  judgments."  ^^*  Under  this  provision,  a  creditor 
holding  a  promissory  note,  valid  and  enforceable  against  the  maker  at 
the  date  of  the  latter's  adjudication  in  bankruptcy,  but  against  which  the 
statute  of  limitations  has  nearly  run,  may  reduce  the  same  to  judgment 
by  suit  brought  in  a  state  court  after  such  adjudication,  and  the  judg- 
ment will  establish  the  claim  and  stop  the  running  of  the  statute,  though 
it  will  not  give  tHe  creditor  a  lien  or  priority  or  enable  him  to  levy  on 
the  bankrupt's  property.^**  But  a  judgment  so  recovered  will  not  be 
provable  in  bankruptcy  unless  the  claim  or  demand  in  suit  was  a  prov- 
able debt  at  the  date  of  the  filing  of  the  petition.  Thus,  a  claim  for 
damages  for  negligence  causing  personal  injuries  is  not  a  provable  debt, 
and  it  is  not  made  provable  by  the  recovery  of  a  judgment  on  it  after 
the  filing  of  the  petition  in  bankruptcy.***  And  if  the  claim  (for  dam- 
ages) was  not  of  a  provable  character,  a  judgment  upon  it  against  the 
bankrupt  in  a  state  court,  "actually  rendered  after  the  bankruptcy,  will 
not  be  a  provable  debt,  although,  by  direction  of  an  appellate  court, 
which  reversed  a  judgment  in  the  bankrupt's  favor,  it  was  entered  nunc 
pro  tunc  as  of  the  date  of  the  reversed  judgment,  which  was  before  the 
bankruptcy.*'^'' 

It  is  also  a  provision  of  this  part  of  the  statute  that  the  judgment, 
to  be  provable  as  a  debt,  should  have  been  rendered  before  the  con- 
sideration of  the  bankrupt's  application  for  discharge.  But  it  has  some- 
times been  held  by  the  state  courts  that  they  may  render  final  judg- 
ment against  the  bankrupt  after  his  discharge,  though  in  this  case  the 


158  See  Black  v.  McClelland,  12  N.  B. 
R.  481,  Fed.  Cas.  No.  1,462;  In  re  May- 
bin,  15  X.  B.  H.  468,  Fed.  Cas.  No.  9,337 ; 
In  re  Stansfield,  4  Sawy.  334,  16  N.  B. 
R.  268,  Fed.  Cas.  No.  13,294 ;  In  re  Oal- 
lison,  2  I^w.  72,  5  N.  B.  R.  353,  Fed.  Cas. 
No.  5,203;  In  re  Williams,  2  N.  B.  R.  229, 
Fed.  Cas.  No.  17,705 ;  Randall  v.  Sutton, 
2  Houst.  (Del.)  510. 

154  Bankruptcy  Act  1898,  §  63a,  clause 
5.  See  In  re  McBryde,  99  Fed.  686.  3 
Am.  Bankr.  Rep.  729.    Compare  Ilackett 


V.  Supreme  Council  A.  L.  IT.,  206  Mass. 
139,  92  N.  E.  133.  And  see  Gordon  v. 
Texas  Co.,  119  Me.  49,  109  Atl.  308. 

10  B  In  re  McBryde,  99  Fed.  686,  3  Am. 
Bankr.  Rep.  729. 

158  In  re  Crescent  Lumber  Co.,  154 
Fed.  724,  19  Am.  Bankr.  Rep.  112.  But 
see  In  re  Standard  Aero  Corp.  of  New 
York  (C.  C.  A.)  270  Fed.  779,  46  Am. 
Bankr.  Rep.  511. 

15  7  In  re  Kroeper  Bros.  (D.  C.)  262 
Fed.  463,  45  Am.  Bankr.  Rep.  135. 
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judgment  merely  establishes  the  amount  of  the  debt  or  claim,  and  it 
should  be  framed  in  such  limited  form  as  not  to  involve  a  judgment 
in  personam,  though  adequate  to  enable  the  creditor  to  reap  the  benefit 
of  his  proof  of  claim.*** 

The  judgments  spoken  of  in  this  part  of  the  statute  are  evidently 
those  recovered  against  the  bankrupt  himself.  Judgments  against  the 
trustee  in  bankruptcy  apparently  stand  upon  a  different  footing.  At 
least  it  has  been  held,  in  a  case  where  the  trustee,  eighteen  months  after 
the  adjudication,  brought  an  action  in  a  state  court  against  a  supposed 
debtor  of  the  estate,  but  was  defeated,  and  the  defendant  recovered  a 
judgment  on  a  counterclaim  against  the  bankrupt,  that  the  trustee  was 
liable  for  the  costs  of  the  action,  but  that  the  creditor,  having  filed  no 
claim  within  the  time  allowed,  could  not  prove  his  judgment  against  the 
estate.*** 

§  498.  Equitable  Claims  and  Demands. — ^As  courts  of  bankruptcy 
have  jurisdiction  in  equity  as  well  as  at  law,  equitable  claims  against,  a 
bankrupt  are  provable  if  within  the  purview  of  the  general  rules  of 
equity,  even  though  they  have  no  status  at  law.**^  Thus,  in  one  case, 
it  appeared  that  the  wife  of  a  bankrupt  had  loaned  a  large  sjim  of  money 
to  a  partnership  of  which  her  husband  was  a  member.  It  was  argued 
that  she  could  not  file  a  claim  for  the  money  against  the  estate  in  bank- 
ruptcy, for  the  reason  that,  under  the  local  law,  a  married  woman  could 
not  make  contracts  with  her  husband.  But  it  was  held  that  in  equity, 
and  therefore  in  bankruptcy,  a  married  woman  could  contract  with  her 
husband  in  relation  to  her  separate  estate  and  even  sue  him  with  re- 
gard to  it,  and  hence  the  claim  in  question,  being  enforceable  in  eq- 
uity was  provable  in  bankruptcy.*®*  But  a  mere  claim  in  equity  to  re- 
scind a  contract  is  not  a  "debt"  which  is  provable  in  bankruptcy.*** 

§  499.  Contingent  Demands  and  Liabilities. — ^The  bankruptcy  act 
of  1841  provided  for  the  proving  of  "uncertain  or  contingent  demands" 
against  the  estate  of  the  bankrupt.    But  it  was  held  that,  so  long  as  it 


158  Barry  v.  New  York  Holding  & 
Construction  Co.,  229  Mass.  308,  118  N. 
E.  639. 

10  0  In  re  Havens  (D.  C.)  182  Fed.  367, 
25  Am.  Bankr.  Rep.  116. 

100  In  re  Pntman,  193  Fed.  464, 27  Am. 
Bankr.  Rep.  923;  In  re  Vpson,  123  Fed. 
S07,  10  Am:  Bankr.  Rep.  602;  SIgsby  v. 
Wniis,  3  Ben.  371,  3  N.  B.  R.  207,  Fed. 
Cas.  No.  12,849;  In  re  Blandin,  1  Low. 
543,  5  N.  B.  R.  .39,  Fed.  Cas.  No.  1,527 ; 
In  re  Buckhause,  2  Low.  331,  10  N.  B. 


R.  206.  Fed.  Cas.  No.  2,086 ;  In  re  Coney 
Island  Lumber  Co.,  199  Fed.  803;  Wal- 
ter V.  Atha  (C.  C.  A.)  262  Fed.  75,  45 
Am,  Bankr.  Rep.  150. 

101  In  re  James,  131  Fed.  401,  65  C.  C. 
A.  385,  1  L.  R.  A.  (N.  S.)  321,  12  Am. 
Bankr.  Rep.  573.  And  see  In  re  Batch- 
elder  &  Lincoln  Co.,  122  Fed.  355,  58 
C.  C.  A.  517,  10  Am.  Bankr.  Rep.  641; 
In  re  Jordan  &  Blake,  2  Fed.  319. 

io2Doggett  V.  Emerson,  1  Woodb.  & 
M.  195,  Fed.  Cas.  No.  3.962. 
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remained  wholly  uncertain  whether  a  contract  or  engagement  would 
ever  give  rise  to  an  actual  duty  or  liability,  and  there  were  no  means  of 
removing  the  uncertainty  by  calculation,  the  contract  or  engagement 
was  not  provable."*  The  act  of  1867  provided  for  the  proof  and  allow- 
ance of  "contingent  debts  and  contingent  liabilities,"  but  only  in  case 
the  contingency  should  happen  before  the  order  for  the  final  dividend.*** 
The  present  statute  makes  no  provision  whateyer  for  the  proof  of  con- 
tingent claims  or  demands,  and  therefore  they  are  not  provable.***  A 
contingent  claim,  in  this  sense,  has  been  defined  as  one  where  "all  the 
facts  necessary  to  be  shown  to  establish  the  bankrupt's  liability  to  the 
claimant  had  not  occurred  before  the  petition  in  bankruptcy  was  fil- 
ed." *••  Thus,  bonds  of  a  corporation  which  by  their  terms  were  paya- 
ble only  out  of  funds  created  from  the  surplus  earnings  of  the  company 
are  not  provable  in  bankruptcy  against  the  company,  where  there  never 
had  been  any  surplus  earnings,  and  such  funds  had  therefore  never  been 
created.**'  And  in  other  cases  it  has  been  thought  to  be  a  claim  "the 
valuation  or  estimation  of  which  it  is  substantially  impossible  to  prove," 
on  account  of  the  uncertain  or  fortuitous  elements  which  might  enter 
into  it.***  But  perhaps  it  is  a  better  definition  to  say  that  a  "contingent" 
claim  is  one  as  to  which  it  remains  uncertain,  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy,  whether  or  not  the  bankrupt  will  ever  be- 
come liable  to  pay  it.***  If  it  is  certain  that  he  will  have  to  pay  the 
claim,  or  some  proportion  of  it,  though  it  cannot  yet  be  said  when  he  will 
have  to  pay  or  how  much,-  the  claim  is  "unliquidated"  but  not  contin- 
gent. In  this  view  the  liability  of  an  indorser  of  the  bankrupt's  prom- 
issory note,  not  due  at  the  time  of  the  filing'  of  the  petition,  is  no  real  ex- 
ception to  the  rule  against  proving  contingent  demands.*'*    On  the  oth- 


i«»  Rlggin  V.  Magwlre,  15  Wall.  549, 
21  L.  Ed.  282. 

i«4Zimmer  v.  Schleehauf,  115  Mass. 
•  52,  11  N.  B.  R.  313. 

i«»  Dunbar  v.  Dunbar,  190  U.  S.  340, 
23  Sup.  Ct.  757,  47  L.  Ed.  1084,  10  Am. 
Bankr.  Rep.  139;  In  re  American  Va- 
cuum Cleaner  Co.,  192  Fed.  939,  26  Am. 
Bankr.  Rep.  621;  In  re  Inuian  &  Co., 
171  Fed.  185,  22  Am.  Bankr.  Rep.  524; 
In  re  Wilson,  194  Fed.  564,  27  Am. 
Bankr.  Rep.  867;  In  re  Hartman,  166 
Fed.  776,  21  Am.  Bankr.  Rep.  610 ;  Phe- 
nix  Nat.  Bank  v.  Waterbury,  123  App. 
Div.  453,  108  N.  Y.  Siipp.  391:  Leader  v. 
Mattingly,  140  Ala.  444.  37  South.  270: 
Cottlng  V.  Hooper,  Lewis  &  Co.,  220 
Mass.  273,  107  N.  E.  931. 

i«eColman  Co.  v.  Withoft  (C.  C.  A.) 
195  Fed.  250,  28  Am.  Bankr.  Rep.  328. 
A  seller  of  lumber  to  an  individual,  wltb 


the  understanding  that  a  corporation 
should  take  over  the  lumber,  is  not  en- 
titled, on  the  corporation's  being  ad- 
judged a  bankrupt,  to  prove  a  claim 
against  it  for  the  amount  duo.  In  re 
Lance  Lumber  Co.  (D.  C.)  224  Fed.  598. 

i»7  Synnott  v.  Tombstone  Consol. 
Mines  Co.,  208  Fed.  251, 128  C.  C.  A.  453, 
31  Am.  Bankr.  Rep.  421. 

i« 8  Dunbar  v.  Dunbar,  190  U.  S.  340, 
23  Sup.  Ct.  757,  47  L.  Ed.  1084,  10  Am. 
Bankr.   Rep.  139. 

!«•  In  re  MuIUngs  Clothing  Co.,  238 
Ffed.  58,  151  C.  C.  A.  134,  L.  R.  A.  1918A, 
539,  38  Am.  Bankr.  Rep.  189. 

170  "An  apparent  exception  to  the 
rule  that  contingent  claims  may  not  be 
proved  under  section  63a  is  the  case  of 
an  indorser  of  the  commercial  paper  of 
the  bankrupt,  not  due  at  the  time  of  the 
filing  of  the  petition,  but  whose  liability 
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er  hand,  the  liability  of  a  banlcrupt  on  a  guaranty  executed  by  him  of 
the  payment  by  a  corporation  of  dividends  at  a  certain  rate  on  its  stock, 
owned  by  another,  with  respect  to  dividends  not  due  or  payable  at  the 
time  of  the  filing  of  the  petition  in  bankruptcy,  is  so  far  contingent  that 
a  claim  based  thereon  is  not  a  provable  debt.*'^  And  the  same  rule  has 
been  applied  to  an  agreement  by  the  bankrupt  to  pay  an  annuity  to  his 
divorced  wife  "during  her  life  or  until  she  remarries."  *'*  And  so  of  a 
claim  against  the  bankrupt  by  his  lessee  for  prospective  profits  of  the 
business  conducted  at  a  stand  on  the  bankrupt's  premises,  on  breach  of 
the  lease  by'the  bankrupt.*'*  Nor  can  a  claim  be  proved  on  a  covenant 
in  a  lease  permitting  the  lessor,  on  default,  to  re-enter  and  relet  the 
premises  at  the  risk  of  the  lessee,  the  latter  to  remain  liable  for  the  rent 
and  be  credited  with  the  sums  actually  realized."*  But  a  contract  liabil- 
ity of  the  bankrupt,  contingent  at  the  time  the  petition  was  filed,  but  liq- 
uidated within  the  year  allowed  for  making  proof,  is  a  provable  debt."* 
The  mere  giving  of  notes  to  evidence,  or  in  prepayment  of,  obliga- 
tions whicji  are  clearly  conditional,  will  not  annul  the  condition  or  make 
an  otherwise  unprovable  claim  allowable  in  bankruptcy.*'*  But  on  the 
other  hand,  the  pendency  of  proceedings  to  open  a  guardian's  settlement 
of  accounts  does  not  preclude  the  former  ward  from  filing  as  claims 
against  the  guardian  on  his  bankruptcy  notes  which  he  had  given  her 
for  the  amount  which  he  admitted  to  be  due."' 

§  500.     Unliquidated  Demands. — ^After  enumerating  five  classes  of 
provable  debts,  the  bankruptcy  act  provides  that  "unliquidated  claims 


as  indorser  thereafter  becomes  fixed. 
Moch  V.  Market  Street  Bank,  107  Fed. 
897,  47  C.  C.  A.  49,  6  Am.  Bankr.  Rep. 
11;  111  re  Semmer  Glass  Co.,  135  Fed. 
77,  67  C.  C.  A.  551,  14  Am.  Bankr.  Rep. 
'20  \  In  re  Smith,  146  Fed.  923,  17  Am. 
Haukr.  Rep.  112.  But  it  may  be  doubt- 
ed whether  the  lial)ility  of  an  Indorser 
in  that  class  of  cases  is  in  any  true 
sense  contingent.  The  extent  of  his  lia- 
bility is  at  all  times  known,  for  it  is 
measured  by  the  note  itself.  Upon  the 
adjudication  in  bankruptcy  It  would 
seem  that  there  is  an  end  to  the  con- 
tingency that  the  bankrupt  himself  may 
pay  the  note,  and  that  there  remains 
])etween  that  date  and  the  maturity  of 
the  indorser 's  liability  nothing  but  a 
(iuestion  of  time."  Colman  Co.  v.  With- 
oft  (C.  C.  A.)  195  Fed.  250,  28  Am. 
Bankr.  Rep.  328. 

iTiln  re  Pettingill,  137  Fed.  143,  14 
Am.  Bankr.  Rep.  728.  Bonds  of  a  cor- 
poration which  by  their  terms  were  pay- 
able only  out  of  funds  created  from  the 


surplus  earnings  of  the  company,  are 
not  provable  in  bankruptcy  against  the 
company,  where  there  never  had  been 
any  surplus  earnings,  and  such  funds 
had  therefore  never  been  created.  Syn- 
nott  V.  Tombstone  Consol.  Mines  Co.,  20.9 
Fed.  251. 

172  Dunbar  v.  Dunbar,  190  U.  S.  340. 
23  Sup.  Ct.  757,  47  L.  Ed.  1084,  10  Am. 
Bankr.  Rep.  139. 

173  In  re  Leland,  8  Ben.  254,  Fed.  Cas. 
No.  8,233. 

174  Ex  parte  Lake,  2  Low.  544,  16  N. 

B.  R.  497,  Fed.  Cas.  No.  7,991 ;  Bowditch 
V.  Raymond,  146  Mass.  109,  15  N.  E.  285. 
And  see  In  re  Gallacher  Coal  Co.,  205 
Fed.  183,  29  Am.  Bankr.  Rep.  766. 

170  In  re  James  Dunlap  Carpet  Co., 
163  Fed.  541,  20  Am.  Bankr.  Rep.  882. 

17  6  In  re  Wisconsin  Engine  Co.,  234 
Fed.  2S1.  148  C.  C.  A.  183,  37  Am.  Bankr. 
Rep.  106. 

177  Beaven  v.  Stuart  250  Fed.  972.  163 

C.  C.  A.  222,  41  Am.  Bankr.  Rep.  81. 
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against  the  bankrupt  may,  pursuant  to  application  to  the  court,  be  liq- 
uidated in  such  manner  as  it  shall  direct,  and  may  thereafter  be  proved 
and  allowed  against  his  estate/'  ^'^  But  it  is  held  that  this  clause  is  not 
to  be  understood  as  defining  an  additional  class  of  debts  which  shall  be 
provable.  It  relates  merely  to  procedure,  and  provides  for  the  liquida- 
tion of  such  of  the  claims  enumerated  in  the  preceding  paragraph  as 
may  require  that  process  in  order  to  fix  their  amount.  In  other  words, 
it  covers  only  such  claims  as,  when  liquidated,  will  be  provable  debts 
under  the  specifications  of  the  preceding  paragraph,  and  does  not  enlarge 
the  class  of  provable  debts,  nor  permit  the  proof  of  claims  for  damages 
for  torts  not  reduced  to  certainty  by  judgment.*'* 

The  difference  between  a  liquidated  and  an  unliquidated  claim  relates 
only  to  the  certainty  of  its  amount,  not  to  the  certainty  of  its  being 
due.***  That  is,  the  term  "unliquidated  claims"  includes  demands  for 
which  the  bankrupt  is  certainly  answerable  in  some  sum,  though  that 
sum  is  not  yet  ascertained,  but  not  demands  for  which  he  may  not  be 
liable  at  all.***  Thus,  a  claim  for  damages  for  breach  of  a  contract, 
where  the  amount  of  damages  is  to  be  ascertained  by  proof  and  not  by 
mere  calculation,  is  an  unliquidated  demand,***  and  so  is  the  liability 


178  Bankruptcy  Act  1898.  §  63b. 

1T8  Dunbar  v.  Dunbar,  190  U.  S.  340, 
23  Shp.  Ot.  747,  47  L.  Ed.  1084,  10  Am. 
Bankr.  Rep.  139;  In  re  Southern  Steel 
Co.,  183  Fed.  489,  25  Am.  Bankr.  Rep. 
,'558:  In  re  New  York  Tunnel  Co.,  159 
Fed.  088,  86  C.  C.  A.  556,  20  Am.  Bankr. 
Rep.  25;  In  re  HIrschman,  104  Fed.  69,' 
4  Am.  Bankr.  Rep.  715 ;  Brown  &  Adams 
▼.  I'nited  Button  Co.,  149  Fed.  48,  79 
C.  C.  A.  70,  17  Am.  Bankr.  Rep.  565.  As 
to  claims  for  unliquidated  damages  for 
torts,  not  reduced  to  judgment,  see  Infra, 
§514. 

Moore  r.  Douglas,  230  Fed.  309,  144  C. 
C.  A.  541.  36  Am.  Bankr.  Rep.  740.  The 
claim  of  an  injured  employee  against  his 
employer,  unliquidated  and  not  redu<e(l 
to  judgment  until  after  the  employer's 
adjudication  in  bankruptcy,  is  n()t  a 
provable  debt.  Eberlein  v.  Hdelity  & 
Deposit  Co.  of  Maryland,  164  Wis.  242, 
159  N.  W.  553. 

ISO  Where  a  cori>oration  had  made  an 
assignment  for  the  benefit  of  its  credi- 
tors before  the  filing  of  a  petition  in 
bankruptcy  against  one  of  the  stockhold- 
ers, and  the  latter's  liability  for  the  dif- 
ference between  the  amount  of  his  stock 
subscription  and  the  value  of  property 
transferred  In  payment  thereof  had  ceas- 
ed to  be  contingent,  although  not  yet  liq- 
uidated, since    the  corporate  debts  for 


which  a  subscription  would  be  a  trust 
fund  were  then  capalde  of  determina- 
tion, the  receiver  of  the  corporation  can 
prove  a  claim  for  such  liability  against 
the  bankrupt's  estate.  In  re  Thompson 
(I).  C.)  257  Fed.  140,  42  Am.  Bankr.  Rep. 
142. 

181  In  re  Wisconsin  Engine  Co.,  234 
Fed.  281,  148  C.  C.  A.  183,  37  Am.  Bankr. 
Rep.  106;  Crane  v.  Eastern  Transp. 
Line,  4S  Conn.  361,  "We  understand  by 
liquidation  an  amount  certain  and  fixed, 
either  by  the  act  and  agreement  of  tb'-» 
parties  or  by  operation  of  law--a  sum 
which  cannot  be  changed  by  the  proof — 
It  is  so  much  or  nothing — and  that  the 
term  does  not  necessarily  refer  to  a  writ- 
intr.  An  oj>en  account  is  the  reverse  of 
this."  Nisbet  v.  Lawson,  1  Ga.  275,  287. 
A  claim  under  an  agreement  by  a  bank- 
rupt to  pay  an  annuity  to  his  divorced 
wife  "during  her  life  or  until  she  remar- 
ries" Is  not  a  provable  debt  on  account 
of  the  substantial  imiwssibility  of  esti- 
mating the  value  of  the  contingency  of 
a  remarriage.  Dunbar  v.  Dimbar,  190 
U.  S.  340,  23  Sup.  Ct.  757,  47  U  Ed.  1084, 
10  Am.  Bankr.  Rep.  1.39. 

182  In  re  Erie  Lumber  Co.  (D.  C.)  150 
Fed.  817,  17  Am.  Bankr.  Rep.  689.  A 
claim  against  a  bankrupt  for  breach  of 
promise  to  marry,  on  which  a  suit  Is 
pending  in   a   state  court,  is  an  unllq- 
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arising  upon  a  written  guaranty  to  pay  the  future  indebtedness  of  an- 
other person  upon  an  open  account,"'  and  the  liability  of  a  bankrupt 
broker  for  stock  purchased  by  him  for  a  customer  and  converted  to  his 
own  use,  the  exact  time  of  the  conversion  not  being  shown."*  So  where 
plaintiff  was  a  partner  with  defendant  in  a  transaction  involving  the  pur- 
chase and  sale  of  a  certain  commodity,  and  plaintiff  knew,  when  defend- 
ant filed  his  petition  in  bankruptcy,  that  the  venture  would  result  in  a 
loss,  leaving  the  defendant  indebted  to  him,  though  the  exact  amount 
was  not  then  known  and  could  not  be  ascertained  until  the  rest  of  the 
stock  on  hand  was  disposed  of,  it  was  held  that  plaintiff  had  an  "unliq- 
uidated claim"  against  defendant  at  the  date  of  the  bankruptcy.^**  In 
this  classification  also  are  included  losses  suffered  by  a  broker  in  dispos- 
ing of  goods  purchased  for  the  bankrupt  which  he  failed  or  refused  to  re- 
ceive,*** and  a  claim  against  a  testamentary  trustee  for  negligence  and 
mismanagement."'  But  on  the  other  hand,  a  claim  against  the  estate  of 
a  bankrupt  for  sums  of  money  obtained  by  him  from  the  claimants,  while 
in  their  employment,  by  means  of  forged  indorsements,  pilfering  of  cash, 
and  inducing  them  to  purchase  stocks  on  false  and  fictitious  orders,  can- 
not be  denied  allowance,  on  the  ground  of  its  being  an  unliquidated  de- 
mand,  where  the  amounts  taken  from  and  paid  out  by  the  claimants 
are  certain."* 

When  a  creditor's  claim  against  the  bankrupt  is  unliquidated  in,  this 
sense,  he  cannot  at  once  proceed  to  make  proof  of  it  and  have  it  allowed. 
He  must  first  make  an  application  to  the  court  to  have  the  claim  "liq- 
uidated," and  it  will  then  be  liquidated  in  such  manner  as  the  court  shall 
direct, — or  it  must  be  liquidated  by  suit  or  in  some  other  manner  which 
the  court  will  allow  or  accept,  without  a  previous  application  to  it, — 
and  thereafter  he  may  prove  the  claim  in  the  manner  prescribed  by 
law,  and  secure  its  allowance  for  the  amount  fixed  by  such  liquidation."* 
As  the  manner  of  liquidating  a  claim  of  this  kind  is  left  to  the  direction 
of  the  court,  any  kind  of  judicial  investigation  will  be  sufficient  which 
results  in  establishing  the  validity  of  the  claim  and  definitely  fixing  its 
amount,  provided  the  court  will  direct  or  sanction  it.  Thus,  the  liquida- 
tion may  be  effected  by  a  hearing  before  the  referee,  by  a  plenary  suit 


uidated  claim,  and  the  court  may  prop- 
erly order  it  liquidated  by  trial  in  the 
state  court.  In  re  Martin,  228  Fed.  184, 
142  C.  C.  A.  540,  35  Am.  Bankr.  Rep. 
776. 

188  Har^oves  v.  Cooke,  15  Ga.  321. 

184  In  re  Graff,  117  Fed.  343,  8  Am. 
Bankr.  Rep.  744. 

isflDyciis  V.  Brown,  135  Ky.  140,  121 
S.  W.  1010,  28  L.  R.  A.  (N.  S.)  190. 


186  In  re  Smith,  6  Ben.  187,  Fed.  Gas. 
No.  12,975. 

187  In  re  Griffin,  188  Fed.  389. 

18  8  In  re  Filer,  125  Fed.  261,  5  Am. 
Bankr.  Rep.  835. 

180  In  re  Rubel,  166  Fed.  131,  21  Am. 
Bankr.  Rep.  566;  In  re  Silverman,  101 
Fed.  219,  4  Am.  Bankr.  Rep.  83;  In  re 
Heinsfurter,  97  Fed,  198,  3  Am.  Bankr. 
Rep.  113;  In  re  Clouph,  2  Ben.  508.  2 
X.  B.  R.  151.  Fed.  Cas.  No.  2,905. 
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in  a  court  of  competent  jurisdiction,  or  by  permitting  an  action  pending 
in  any  court  to  proceed  to  judgment.***  Hence  where  an  action  on  an 
unliquidated  claim  is  pending  in  a  state  court  when  bankruptcy  occurs, 
and  the  trustee  does  not  apply  for  a  stay  but  permits  the  case  to  go  to 
judgment,  the  claim  is  thereby  liquidated,  and  the  judgment  affords 
proper  proof  of  the  amount  of  the  claim.***  And  where  a  claim  secured 
by  a  mortgage  on  the  bankrupt's  stock  in  trade  was  attacked  by  the 
trustee  as  a  preference,  and  thereupon  the  creditor  sued  in  a  state  court 
to  establish  the  validity  of  his  mortgage,  and  in  that  action  the  mortgage 
was  held  to  be  invalid  as  a  preference,  it  was  held  that  tha  creditor's 
claim  was  thereby  "liquidated,"  and  was  provable  as  an  unsecured 
claim.*** 

§  501.  Assigned  Claims. — ^Where  a  provable  claim  against  the 
bankrupt  existed  at  the  time  the  petition  was  filed,  a  subsequent  assign- 
ment of  it  will  carry  with  it  all  the  rights  and  remedies  which  the  as- 
signor had,  as  to  participating  in  the  bankruptcy  proceedings  and  re- 
ceiving a  share  of  the  estate.***  But,  except  in  the  case  of  negotiable 
paper,  the  assignee  will  take  the  claim  in  the  same  condition  in  which 
his  assignor  held  it,  and  will  acquire  no  stronger  or  higher  rights.*** 
He  may,  however,  prove  the  claim  for  its  full  amount  although  he  pur- 
chased it  at  a  discount,**"  and  he  may  prove  the  claim  and  receive  divi- 
dends on  it,  notwithstanding  that  the  assignment  was  intended  only  as 
collateral  security .**•  But  where  various  creditors  have  all  assigned 
their  claims  to  a  committee,  with  a  view  to  purchasing  the  bankrupt's 
property  and  selling  it  for  the  benefit  of  the  assignors,  the  right  to  prove 
the  claims  in  the  bankruptcy  is  in  the  committee,-  and  not  in  the  indi- 
vidual creditors.**'  The  form  by  which  a  claim  against  a  bankrupt  is 
transferred  is  immaterial,  and  cannot  affect  the  right  of  the  assignee 
to  prove  the  claim,  provided  only  that  it  is  sufficient  to  estop  the  original 
holder  from  asserting  any  right  to  it.*** 


i»o  In  re  Buchan's  Soap  Corp.,  169 
Fed.  1017,  22  Am.  Bankr.  Rep.  382;  In 
re  Duquesne  Incandescent  light  Co.,  176 
Fed.  785,  24  Am.  Bankr.  Rep.  419;  In 
re  United  Button  Co.,  140  Fed.  495,  15 
Am.  Bankr.  Rep.  390. 

i»i  In  re  Buchan*s  Soap  Corp.,  169  Fed. 
1017,  22  Am.  Bankr.  Rep.  382 ;  Barry  v. 
New  York  Holding  &  Construction  Co., 
229  Mass.  308,  118  N.  E.  639. 

i»2Powen  V.  Leavitt  (C.  C.  A.)  150 
Fed.  89. 

i»3  In  re  Fitzgerald,  191  Fed.  95,  26 
Am.  Bankr.  Rep.  773 ;  In  re  Breakwater 
Co.  (D.  C.)  232  Fed.  375,  36  Am.  Bankr. 
Rep.  752. 


18*  In  re  Wiener  &  Goodman  Shoe  Co., 
96  Fed.  949;  3  Am.  Bankr.  Rep.  200; 
Humphreys  v.  Blight,  1  Wash.  O.  C.  44, 
Fed.  Cas.  No.  6,870. 

18  5  In  re  Houghton,  5  Law  Rep.  321, 
Fed.  Cas.  No.  6,728. 

186  In  re  American  Specialty  Co.  (C.  C. 
A.)  191  Fed.  807,  27  Am.  Bankr.  Rep. 
463.  Compare  In  re  Eagles,  99  Fed.  695, 
3  Am.  Bankr.  Rep.  733. 

187  In  re  E.  T.  Kenney  Co.,  136  Fed. 
451,  14  Am.  Bankr.  Rep.  611. 

18  8  In  re  Miner,  117  Fed.  953,  9  Am. 
Bankr.  Rep.  100. 
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But  proof  of  an  assigned  claim  may  be  defeated  by  evidence  of  a 
design  to  defraud  other  creditors  or  to  defeat  the  operation  of  the  bank- 
ruptcy act.  It  is  not,  indeed,  unlawful  to  buy  up  claims  against  an  in- 
solvent person  for  the  purpose  of  preventing  or  stopping  proceedings  in 
bankruptcy  against  him."*  And  it  has  even  been  held  that  the  allow- 
ance of  a  claim,  in  favor  of  an  assignee  who  acquired  it  after  the  adjudi- 
cation, but  from  an  innocent  and  bona  fide  holder  in  whose  hands  it 
was  valid  and  provable,  will  not  be  set  aside  upon  an  allegation  by  other 
creditors  that  the  assignee  bought  the  claim  for  the  purpose  of  acquir- 
ing a  majority  interest  in  the  estate,  of  controlling  the  bankruptcy  pro- 
ceedings in  the  interest  of  the  bankrupt  and  himself,  and  of  hindering 
and  defrauding  the  other  creditors,  when  it  does  not  appear  that  such 
fraudulent  purpose  has  actually  been  carried  out  to  the  injury  of  other 
creditors.*^  But  where  a  person  intending  to  go  into  bankruptcy  pro- 
cured a  friend  to  buy  up  a  large  part  of  his  indebtedness  at  a  small 
fraction  of  its  nominal  value,  by  disseminating  false  and  discouraging 
statements  as  to  the  amount  of  dividends  his  estate  would  pay,  it  was 
remarked  that  no  court  of  bankruptcy  would  hesitate  to  hold  that  claims 
thus  tinctured  with  fraud  should  not  be  proven  against  the  estate.**^ 
Yet,  if  the  trustee  has  assets  in  hand  more  than  sufficient  to  pay  all 
other  claims,  debts  purchased  by  agents  for  the  bankrupt  may  be  al- 
lowed to  the  extent  of  the  sums  paid  therefor  by  the  purchasers.*** 

§  502.  Debts  Payable  in  the  Future. — It  is  no  objection  to  the  proof 
and  allowance  of  a  claim  that  the  time  fixed  for  its  payment,  by  the 
agreement  of  the  parties  or  by  the  instrument  which  evidences  it,  has 
not  arrived  at  the  date  of  filing  the  petition  in  bankruptcy,  provided  that 
it  was  at  that  date  a  "fixed  liability"  and  ''absolutely  owing."  **^  But 
if  the  debt  was  not  yet  payable,  at  the  commencement  of  the  proceed- 
ings, and  did  not  bear  interest,  the  same  clause  of  the  statute  requires 
that  there  shall  be  a  "rebate  of  interest"  upon  it,  which  apparently 
means  that  the  claim  cannot  be  proved  for  its  full  amount,  but  must  be 
discounted  at  the  legal  rate  of  interest,  or  that  it  can  be  proved  only  for 
its  "present  worth."  To  take  the  simplest  form  of  illustration  of  the 
general  rule,  a  promissory  note  made  by  the  bankrupt  is  a  provable  debt 
in  bankruptcy,  although  not  due  at  the  time  of  the  filing  of  the  petition 
but  at  a  future  day.*^    So  in  the  case  of  an  ordinary  debt,  if  the  debtor 

109  In  re  Strachan,  3  Biss.  181,  Fe<L  2o»  Bankruptcy  Act  1898,  §  63a.     See 

Cas.  No.  13,519.  De   Lon^^   v.   Mechanics  &  Metals   Nat. 

200  In  re  Iloadley,  97  Fed.  7G5,  3  Am.  Bank,  1«8  App.  Div.  525,  153  N.  Y.  Supp. 
Bankr.  Rep.  272.  1010. 

201  In  re  State  Ins.  Co.,  16  Fed.  756.  204  in  re  Percy  Ford  Co.,  199  Fed.  334, 

202  In  re  I^jithrop.  5  Ben.  199,  5  N.  B.  28  Am.  Bankr.  Hep.  919. 
R.  43.  Fed.  Cas.  No.  8,104. 
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has  procured  an  extension  of  time  for  its  payment,  and  becomes  bank- 
rupt, the  creditor  has  a  provable  claim,  even  before  the  expiration  of  the 
time  agreed  on.***  As  to  future  accruing  installments  on  a  contract  to 
pay  an  annuity,  the  law  is  not  so  clear.  But  the  best  present  opinion  ap- 
pears to  be  that  a  penal  bond,  executed  by  a  person  who  is  thereafter 
adjudged  a  bankrupt,  to  secure  the  payment  to  the  obligee  of  an  annuity 
during  life,  is  an  instrument  creating  a  fixed  liability  absolutely  owing  at 
the  time  of  the  filing  of  the  petition,  payable  in  the  future,  and  is  prov- 
able  as  a  debt  against  the  bankrupt's  estate  for  the  amount  of  the  pen- 
alty stated  therein,  where  the  value  of  the  annuity,  computed  on  the 
life  tables,  exceeds  such  penal ty.*** 

§  503.  Interest  Accrued  and  Accruing. — Where  a  creditor's  claim 
was  "absolutely  owing  at  the  time  of  the  filing  of  the  petition"  in  bank- 
ruptcy, his  proof  of  debt  may  include,  and  he  should  be  allowed,  "any 
interest  thereon  which  would  have  been  recoverable  at  that  date."  *®' 
And  interest  in  the  case  of  a  debt  put  into  judgment  before  the  petition 
was  filed  may  be  proved  with  the  debt.***  But  when  the  statute  speaks 
of  interest  "recoverable"  at  the  commencement  of  the  proceedings,  it 
evidently  means  that  interest  can  be  claimed  and  added  to  the  debt  only 
in  cases  where  the  parties  have  expressly  agreed  that  the  debt  should 
bear  interest,  or  where  the  debt  is  of  such  a  character  that  it  carries 
legal  interest  by  force  of  law  without  the  stipulation  of  the  parties. 
Hence  the  creditor  must  show  either  a  debt  entitled  to  interest  by  oper- 
ation of  law,  or  else  a  mutual  agreement  of  the  parties  that  interest 
should  be  charged.***  The  right  to  claim  interest  in  bankruptcy  pro- 
ceedings may  also  depend  upon  the  making  of  a  previous  demand  for 
payment.***  And  on  the  other  hand,  even  though  the  parties  may  have 
agreed  that  no  interest  should  be  payable  on  a  loan  of  money,  yet  where 
this  stipulation  was  based  on  the  performance  of  certain  acts  on  the  part 


205Ecfort  V.  Greely,  6  N.  B.  R.  433, 
Fed.  Gas.  No.  4,260. 

206  Cobb  V.  Overman,  109  Fed.  65.  48 
C.  C.  A.  223,  54  L.  R.  A.  309,  6  Am. 
Bankr.  Rep.  324  (overruling  Bray  v, 
Cobb,  100  Fed.  270,  3  Am.  Bankr.  Rep. 
788) ;  Haywood  v.  Shreve,  44  N.  J.  Liaw, 
94 ;  Roosevelt  v.  Mark,  6  Johns.  Ch.  (N. 
Y.)  266. 

207  Bankruptcy  Act  1898,  §  63a.  See 
In  re  Orne,  1  Ben.  361,  1  N.  B.  R.  57, 
Fed,  Cas.  No.  10,581 ;  J.  &  S.  Ferguson  v. 
Lyle.  267  Fed.  817.  45  Am.  Bankr.  Rep. 
608 ;  In  re  MobHe  Chair  Mfg.  Co.  (D.  C.) 
245  Fed.  211,  40  Am.  Bankr.  Rep.  134. 
The  holder  of  tax  certificates  on  mort- 
gaged property  belonging  to  an  estate  in 

Blk.Bkb.(3d  Ed.)— 67 


bankruptcy  is  entitled  to  interest  at  the 
ordinary  legal  rate  of  6  per  cent,  but  not 
to  the  larger  interest  required  by  the  lo- 
cdl  law  to  be  paid  on  redemption  from 
tax  sales.  Dayton  v.  Stanard,  241  U.  S. 
588,  36  Sup.  Ct.  695,  60  L.  Ed.  1190,  37 
Am.  Bankr.  Rep.  259;  In  re  Clark  Re- 
alty Co.,  253  Fed.  938,  166  C.  O.  A.  38,  42 
Am.  Bankr.  Rep.  403. 

208  Ex  parte  O'Neil,  1  Low.  163,  Fed. 
Cas.  No.  10,527. 

209  In  re  Stevens,  104  Fed.  323,  5  Am. 
Bankr.  Rep.  9.  See  A.  S.  Coats  Shingle 
Co.  v.  Chester  Snow  Log  &  Shingle  Co., 
106  Wash.  227,  179  Pac.  862. 

210  In  re  North  Carolina  Car  Co.,  127 
Fed.  178, 11  Am.  Bankr.  Rep.  488. 
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of  the  borrower,  his  failure  to  observe  the  contract  may  entitle  the 
lender  to  claim  interest  as  against  his  estate  in  bankruptcy.**^  But  it 
is  said  that  interest  should  not  be  allowed  where  the  debt  is  one  which 
would  have  been  barred  by  the  statute  of  limitations  if  it  had  not  been 
saved  by  a  new  promise.***  And  if,  by  the  law  of  the  state,  the  taking 
of  usury  causes  a  forfeiture  of  all  interest,  when  the  debt  is  put  in  suit, 
the  same  consequence  attends  the  presentation  in  bankruptcy  of  a  claim 
on  which  usury  has  been  exacted.*** 

In  the  case  of  all  ordinary  debts,  interest  accruing  subsequent  to  the 
time  of  the  filing  of  the  petition  in  bankruptcy  is  not  provable.***  But 
interest  may  run  on  a  valid  debt  secured  by  a  mortgage  or  other  specific 
lien  up  to  the  time  of  its  payment  out  of  the  proceeds  of  a  sale  of  the 
property.***  And  in  the  unusual  case  where  an  estate  in  bankruptcy 
proves  to  be  solvent,  that  is,  where  all  proved  claims  are  paid  in  full 
and  there  remains  a  balance  in  the  hands  of  the  trustee,  the  proving 
creditors  are  entitled  to  an  additional  allowance  of  interest,  from  the 
date  of  filing  the  petition  to  the  date  when  the  last  payment  on  their 
debts  was  made,  before  any  part  of  the  surplus  shall  be  returned  to  the 
bankrupt*** 

§  504.  Costs,  Expenses,  and  Collection  Fees. — The  statute  provides 
for  the  proof  and  allowance  of  a  claim  for  "taxable  costs  incurred  in 
good  faith  by  a  creditor  before  the  filing  of  the  petition  in  an  action  to 
recover  a  provable  debt."  **'  This  will  include  costs  incurred  in  an  at- 
tachment proceeding  prior  to  the  filing  of  the  petition  in  bankruptcy, 
though  the  lien  of  the  attachment  is  dissolved  by  the  adjudication  in 
bankruptcy,***  more  especially,  it  appears,  where  the  attachment  pro- 
ceedings had  the  effect  of  preserving  the  property  for  the  benefit  of 
the  general  creditors.***  So  also,  costs  incurred  by  a  judgment  creditor 
in  obtaining  the  judgment  and  in  defending  an  appeal  therefrom  are 


211  In  re  Fenn,  172  Fed.  620,  22  Am. 
Bankr.  Rep.  833. 

212  In  re  Reed,  6  Biss.  250,  11  N.  B. 
R.  94,  Fed.  Cas.  No.  11,635. 

218  In  re  Prescott,  5  Bias.  523,  9  N.  B. 
R.  385,  Fed.  Gas.  No.  11.389. 

214  In  re  Haake,  2  Sawy.  231.  7  N.  B. 
R.  61,  Fed.  Cas.  No.  5,883 ;  In  re  Bugbee, 
9  N.  B.  R.  258,  Fed.  Cas.  No.  2,115. 

218  In  re  Torohia,  185  Fed.  576,  26  Am. 
Bankr.  Rep.  188. 

2 1«  Johnson  v.  Norrla,  190  Fed.  459, 
111  C.  O.  A.  291,  27  Am.  Bankr.  Rep. 
107 ;  In  re  John  Osborn's  Sons  &  Co.,  177 
Fed.  184,  100  C.  C.  A.  392,  24  Am.  Bankr. 
Rep.  65 ;  Bromley  v.  Goodere,  1  Atkyns, 
75 ;  Ex  parte  Mills.  2  VeJ5.  Jr.  295 ;  dem- 


ons V.  demons,  69  Y t  545,  38  Atl.  314 ; 
In  re  McAusland  (D.  C.)  235  Fed.  173. 
37  Am.  Bankr.  Rep.  619. 

217  Bankruptcy  Act  1898,  §  63a,  clause 
3.  See  Ex  parte  Foster,  2  Story,  131, 
Fed.  Cas.  No.  4,960 ;  In  re  Preston,  5  N. 
B.  R.  293,  Fed.  Cas.  No.  11,393. 

218  In  re  Allen,  96  Fed.  512,  3  Am. 
Bankr.  Rep.  38 ;  In  re  Preston,  5  N.  B. 
R.  293,  Fed.  Cas.  No.  11,393;  In  re 
Romm  (D.  C.)  235  Fed.  383,  37  Am. 
Bankr.  Rep.  509.  Compare  In  re  Hatje, 
6  Blss.  436,  12  N.  B.  R.  548,  Fed.  Cas. 
No.  6,215. 

210  In  re  Heller,  176  Fed.  666,  23  Am. 
Bankr.  Rep.  792. 
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provable  against  the  estate  of  the  surety  on  the  appeal  bond.*'*  And 
although  the  "costs"  allowable  are  ordinarily  only  those  taxable  un- 
der the  law  of  the  state  where  the  action  was  maintained,  and  must 
be  limited  to  the  amounts  fixed  by  that  law,  yet  it  is  competent  for  the 
parties  to  a  litigation  to  stipulate  for  the  payment  to  such  officers  as 
a  referee  or  master  in  chancery,  and  also  to  a  stenographer,  of  fees  in 
excess  of  the  statutory  rate,  and  when  they  have  done  so,  the  amount 
agreed  upon  may  be  proved  and  allowed  in  bankruptcy.**^  But  costs, 
to  be  allowable  at  all,  must  have  been  incurred  in  an  action  to  recover 
a  provable  debt,  and  hence  the  costs  of  an  attachment  laid  by  the  wife 
of  the  bankrupt  in  a  libel  for  divorce  are  not  provable  in  the  bank- 
ruptcy.*** And  further,  the  costs  must  have  been  incurred  "in  good 
faith."  But  a  creditor  who  sues,  recovers  judgment,  and  levies  execu- 
tion before  the  filing  of  the  petition  in  bankruptcy  cannot  be  charged 
with  bad  faith  merely  because  he  may  have  known  or  believed  that 
the  debtor  was  in  financial  straits  when  he  began  his  suit.***  But  ex- 
penses and  disbursements  incurred  by  a  creditor  in  endeavoring  to  de- 
feat the  Bankruptcy  act  and  to  obtain  a  preference  over  other  creditors 
cannot  be  allowed  as  a  claim  against  the  estate.***  The  question  of  the 
allowances  to  be  made  to  an  assignee  for  the  benefit  of  creditors,  includ- 
ing compensation  for  his  own  services,  when  the  assignment  is  avoided 
by  the  adjudication  of  the  assignor  in  bankruptcy;  and  the  property 
turned  over  to  the  trustee,  has  been  considered  in  an  earlier  section.*** 
Where  the  creditor's  claim  is  based  upon  a  note  which  contains  a 
stipulation  for  the  payment  of  an  attorney's  fee,  in  addition  to  princi- 
pal and  interest,  in  case  the  note  is  "placed  in  the  hands  of  an  attorney 
for  collection,"  the  right  to  add  the  attorney's  fee  to  the  amount  of  the 
claim,  in  proving  it  in  bankruptcy  will  depend  upon  the  concurrence 
of  two  things,  the  maturity  of  the  note  and  the  placing  it  in  an  attor- 
ney's hands  for  collection,  both  before  the  filing  of  the  petition  in 
bankruptcy.  If  the  note  fell  due  and  was  so  placed  for  collection,  and 
the  bankruptcy  of  the  maker  occtirred  after  both  these  events,  then 
the  creditor  will  be  entitled  to  prove  his  claim  for  the  stipulated  attor- 

S20  Ck)e  ▼.  Waters,  16  Colo.  App.  311,  224  in  re  Archenbrown,  8  N.  B.  R.  429, 

64  Paa  1054.  Fed.  Cas.  No.  503. 

»?iln  re  J.  B.  Brewster  Sc  Co.,  180  "^Siipra,  §  444.     And  see  Summers 

Fed.  109,  103  C.  C.  A.  42,  24  Am.  Bankr.  ^-  Abbott.  122  Fed.  30,  58  C.  C.  A.  352, 

^^^r^  g3g  10  Am.   Bankr.  Rep.  254;.  Bramble  v. 

''      „         ^  ^         „  ^    ^  Brett,  230  Fed.  385,  144  O.  C.  A.  527,  36 

"2  In  re  Foye,  2  Low.  399,  Fed.  Cas.  ^^j.  Bankr.  Rep.  526;    In  re  Sobol  (O. 

No.  5,021.  Q^  230  Fed.  652,  35  Am.  Bankr.  Rep. 

22s  In  re  Harnden,  200  Fed.  172,  29  804;  Hume  v.  Myers,  242  Fed.  827, 155  C. 

Am.  Bankr.  Rep.  504.  C.  A.  415,  39  Am.  Bankr.  Rep.  401. 


§  504 


LAW  OF  BANKRTTPTCT 


1060 


ney's  fee  in  addition  to  the  face  of  the  note.***  But  if  the  note  did  not 
mature  until  after  the  institution  of  the  bankruptcy  proceedings,  no 
such  fee  can  be  claimed,  although  it  may  have  been  given  to  an  attor- 
ney for  collection  when  due.**''  And  on  the  other  hand,  although  the 
note  fell  due  before  the  filing  of  the  petition  in  bankruptcy,  yet  if  it 
was  not  placed  in  the  hands  of  an  attorney  for  collection  until  after  the 
institution  of  the  bankruptcy  proceedings,  the  claim  for  an  attorney's 
fee  cannot  be  proved,  because  not  a  "fixed  liability  absolutely  owing" 
at  the  commencement  of  the  proceedings.***  Further,  where  the  law 
of  the  state  regards  a  stipulation  of  this  kind  as  merely  a  contract  of 
indemnity, — that  is,  as  creating  a  liability  for  reasonable  fees  for  serv- 
ices rendered,  not  exceeding  the  amount  stipulated, — a  creditor  will  not 
be  entitled  to  the  allowance  of  such  a  fee  unless  he  gives  proof  of  col- 
lection services  actually  rendered  and  entitling  him  to  indemnification.*** 
Nor  should  an  attorney's  fee  be  allowed  where  the  payee  of  the  note, 
filing  it  for  proof,  is  himself  an  attorney.**®  In  the  case  of  an  attorney's 
fee  stipulated  for  in  a  mortgage,  its  allowance  or  rejection  in  bank- 
ruptcy will  depend  upon  the  wording  of  the  particular  instrument.**^ 
Where  the  mortgagee  proves  his  claim  as  a  secured  creditor,  and  the 
property  is  sold  by  the  trustee  in  bankruptcy  at  private  sale  under  or- 
ders of  the  court,  a  fee  for  the  mortgagee's  attorney  cannot  be  claimed 
where  the  instrument  only  stipulated  for  such  a  fee  in  case  it  be- 
came "necessary  to  forclose"  the  mortgage  "by  suit  or  proceedings  in 
court,"  *'*  but  otherwise  where  it  provided  for  an  attorney's  fee  "in 
case  legal  services  should  become  necessary  to  protect  the  interests" 
of  the  mortgagee.***  Although  a  state  statute  provides  that  a  mort- 
gagee may  recover  attorneys'  fees  on  foreclosure,  provided  he  will  pre- 
viously  give  a  certain  notice  of  his  intention  to  foreclose,  y^t  such 


2  26  In  re  Edens  Co.,  151  Fed.  940,  18 
Am.  Bankr.  Rep.  643;  In  re  Ledbetter  (D. 
C.)  2C7  Fed.  893,  45  Am.  Bankr.  Rep.  677. 
But  see  In  re  Mobile  Chair  Mfg.  Co.  (D. 
C.)  245  Fed.  211. 

227  In  re  T.  H.  Thompson  MiUing  Co., 
144  Fed.  314,  16  Am.  Bankr.  Rep.  454; 
In  re  Edens  Co.,  151  Fed.  940,  18  Am. 
Bankr.  Rep.  643;  In  re  Garlington,  115 
Fed.  999,  8  Am.  Bankr.  Rep.  602.  And 
see  In  re  Harris  (D.  C.)  272  Fed.  351,  47 
Am.  Bapkr.  Rep.  40. 

22  8  In  re  Keeton,  SteU  &  Co.,  126  Fed. 
426,  11  Am.  Bankr.  Rep.  367 ;  In  re  V.  & 
M.  Lumber  Co.,  182  Fed.  231 ;  In  re  Geb- 
hard,  140  Fed.  571,  15  Am.  Bankr.  Rep. 
381.       Compare     Merchants'     Bank     v. 


Thomas,  121  Fed.  306,  57  C.  C.  A.  374,  10 
Am.  Bankr.  Rep.  299. 

22»  MeCabe  v.  Patton,  174  Fed.  217,  98 
C.  0.  A.  225,  23  Am.  Bankr.  Rep.  3.35. 

230  In  re  Hersey  (D.  O.)  171  Fed.  1004, 
22  Am.  Bankr.  Rep.  863. 

2«i  A  claim  for  attorney's  fees  under  a 
stipulation  in  a  mortgage  which  was  not 
due  when  the  petition  was  filed,  and  un- 
der which  no  services  had  been  rend'ered, 
is  not  allowable  against  the  bankrupt*s 
estate.  British  &  American  Mortgage 
Co.  V.  Stuart,  210  Fed.  425,  127.0.  C.  A. 
157,  31  Am.  Bankr.  Rep.  465. 

282  In  re  Roche.  101  Fed.  956,  42  0.  C. 
A.  115,  4  Am.  Bankr.  Rep.  369. 

283  In  re  Holmes  Lumber  Co-t  189  Fed. 
178,  26  Am.  Bankr.  Rep.  119. 
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fees  do  not  constitute  a  provable  claim  in  bankruptcy,  where  the  bank- 
ruptcy of  the  mortgagor  intervened  after  the  giving  of  such  notice,  but 
before  any  foreclosure  was  had.*" 

As  to  the  allowance  of  fees  to  the  attorneys  of  creditors,  independ- 
ently of  the  agreement  of  the  parties  or  of  any  statutory  provisions,  the 
rule  is  that  such  an  allowance  may  be  made  on  equitable  considerations 
for  services  from  which  the  estate  in  bankruptcy  has  derived  benefit,  and 
to  the  extent  only  that  such  services  were  beneficial  in  fact.*'*  Thus, 
attorneys  who  filed  a  petition  in  involuntary  bankruptcy  for  creditors, 
which  was  defective  and  insufficient  to  warrant  an  adjudication,  a  sec- 
ond petition  presented  by  other  creditors  resulting  in  an  adjudication, 
are  not  entitled  to  an  allowance  of  fees  from  the  estate.*^  So',  where 
an  adjudication  of  bankruptcy  was  made  against  a  corporation  which 
was  already  in  the  hands  of  a  receiver  appointed  by  a  state  court,  and 
the  attorneys  for  the  receiver  antagonized  the  bankruptcy  proceedings 
and  instigated  litigation  which  delayed  and  obstructed  such  proceed- 
ings and  caused  a  large  amount  of  expense  to  the  estate,  it  was  held  that 
they  were  not  entitled  to  the  allowance  of  any  fees  from  the  estate, 
and  their  belief  that  they  were  within  their  legal  rights,  and  that  the 
state  court  had  prior  jurisdiction  of  the  case,  was  considered  imma- 
terial; and  it  was  further  held  that  they  could  not  be  allowed  com- 
pensation for  any  services  which  were  actually  beneficial  to  the  estate, 
where  it  appeared  that,  as  a  whole,  their  services  cost  the  estate  and 
the  general  creditors  several  times  the  amount,  in  increased  expenses  of 
administration.**' 

§  505.  Liability  of  Bankrupt  as  Indorser,  Guarantor,  or  Surety. — 
The  liability  of  a  bankrupt  as  an  indorser  of  commercial  paper  is  un- 
doubtedly a  debt  provable  against  his  estate.*'*  And  where  a  note  has 
matured  at  the  time  of  the  filing  of  the  petition,  and  there  have  been 
presentation,  demand  of  payment,  and  protest,  the  liability  of  an  in- 


284  In  re  Weiland,  197  Fed.  116,  28  Am. 
Bankr.  Rep.  620. 

285  In  re  Zier  &  Co.,  142  Fed.  102,  73 
C.  C.  A.  826,  15  Am.  Bankr.  Rep.  646. 
See  In  re  Crave  &  Martin  Co.,  183  Fed. 
769,  106  C.  C.  A.  180 ;  In  re  Duran  Mer- 
cantUe  Co.,  199  Fed.  961,  29  Am.  Bankr. 
Rep.  450;  In  re  Coney  Island  Lumber 
Co.,  199  Fed.  803.  Where  a  receiver,  ap- 
pointed by  a  state  court  which  was  with- 
out Jurisdiction  to  administer  property 
of  the  bankrupt,  performed  valuable 
services  in  conserving  the  property,  he 
may,  on  petition  to  the  court  of  bank- 
ruptcy, be  allowed  compensation.     State 


of  Missouri  v.  Angle,  236  Fed.  644, 149  C. 
C.  A.  640,  38  Am.  Bankr.  Rep.  394. 

23  6  In  re  Fischer  (C.  C.  A.)  175  Fed. 
531,  23  Am.  Bankr.  Rep.  427. 

28  7  In  re  Zier  &  Co.,  142  Fed.  102,  73 
C.  C.  A.  326,  15  Am.  Bankr.  Rep.  646;  In 
re  M.  Zier  &  Co.,  127  Fed.  399,  11  Am. 
Bankr.  Rep.  527. 

23  8  In  re  Letch  worth,  19  Fed.  873: 
Hunt  V.  Taylor,  108  Mass.  508,  4  N.  B. 
R.  683;  In  re  Morse,  11  N.  B.  R.  482, 
Fed.  Cas.  No.  9,8.53;  Elx  parte  Farns- 
worth,  1  Low.  497,  Fed.  Cas.  No.  4,672; 
In  re  Henry  &  S.  G.  Undeman  (D.  C.) 
238  Fed.  639,  38  Am.  Bankr.  Rep.  390. 
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dorser  thereon  is  a  "fixed  liability  absolutely  owing,"  within  the  mean- 
ing of  the  bankruptcy  act.***  But  some  of  the  cases  have  maintained 
that  no  provable  claim  on  an  indorsement  can  be  said- to  have  arisen 
unless  dishonor,  protest,  and  notice  have  preceded  the  institution  of 
the  proceedings  in  bankruptcy.***  And  in  the  case  of  a  promissory 
note  payable  on  demand,  and  which  must  therefore  be  presented  for 
payment  within  a  reasonable  time  in  order  to  charge  the  indorser,  it  has 
been  said  that  where  such  a  note  is  not  presented  nor  any  demand 
made  within  four  years,  a  protest  made  after  that  lapse  of  time  does 
not  fix  any  liability  on  the  indorser,  and  a  claim  founded  on  the  note 
cannot  be  proved  against  his  estate  in  bankruptcy.**^  But  these  views 
have  not  the  support  of  the  weight  of  authority.  The  prevailing  opin- 
ion is  that  the  liability  of  a  bankrupt  indorser  of  negotiable  paper,  though 
it  does  not  become  absolute  (by  dishonor  and  protest)  until  after  the 
filing  of  the  petition,  is  nevertheless  a  "debt"  within  the  meaning  of  the 
statute,  which  enumerates  debts  on  contract,  express  or  implied,  among 
those  provable  in  bankruptcy;  and  it  may  be  proved  against  his  estate 
after  such  liability  has  become  fixed,  if  within  the  time  limited  for  prov- 
ing claims.***  And  it  has  even  been  held  that  the  holder  of  a  note  might 
prove  a  claim  against  the  estate  of  the  bankrupt  indorser,  notwith- 
standing the  fact  that  the  note  would  not  be  due  for  more  than  a  year 
after  the  adjudication  in  bankruptcy.  "In  this  case,  the  claim  must 
of  course  have  been  proved  within  the  year,  but  its  liquidation  would  be 
delayed  until  the  security  was  all  realized.  This  is  a  thing  which  may 
occur  very  frequently  in  bankruptcy."  **'  Even  where  the  note  in  ques- 
tion is  rendered  non-negotiable  by  the  insertion  of  a  restrictive  provi- 
sion in  regard  to  the  mode  of  its  payment,  a  proof  against  the  bankrupt 
as  an  indorser  of  it  will  not  be  expunged  where  it  is  shown  that  it  was 
negotiated  for  his  sole  benefit.***    But  on  the  other  hand,  the  bankrupt 


289  WliitweU  V.  Wright,  136  App.  Dlv. 
246,  120  N.  Y.  Supp.  1066. 

240  In  re  Loder,  4  Ben.  305,  4  N.  B.  R. 
190,  Fed.  Gas.  No.  8,457;  In  re  Schae- 
fer,  104  Fed.  973;  Stowell  v.  Richardson, 
3  Allen  (Mass.)  64.  Compare  Ex  parte 
Russell,  16  N.  B.  R.  476,  Fed.  Cas.  No. 
12,148.  Notice  of  nonpayment  of  a  note 
is  not  necessary  to  bind  the  estate  in 
bankruptcy  of  an  indorser  where  the  es- 
tates of  the  maker  and  the  Indorser  are 
both  represented  by  the  same  trustees. 
In  re  T.  A.  Mclntyre  &  Co.,  198  Fed.  579, 
28  Am.  Bankr.  Rep.  459. 

241  In  re  Crawford,  5  N.  B.  R.  301,  Fed. 
Cas.  No.  3,364. 


242  Moch  V.  Market  Street  Nat.  Bank, 
107  Fed.  897,  47  O.  O.  A.  49,  6  Am.  Bankr. 
Rep.  11 ;  In  re  Phillip  Semmer  Glass  Oo., 
135  Fed.  77,  67  O.  C.  A.  551.  14  Am, 
Bankr.  Rep.  25;  In  re  Smith,  146  Fed. 
923,  17  Am.  Bankr.  Rep.  112;  In  re 
Gerson,  105  Fed.  891,  5  Am.  Bankr.  Rep. 
89 ;  McNeil  v.  Knott,  11  Ga.  142 ;  In  re 
Nickodemus,  3  N.  B.  R.  230,  Fed.  Cas. 
No.  10,254 ;  Manheim  y.  lioewe,  185  App. 
Div.  601,  173  N.  Y.  Supp.  260. 

243  In  re  Buzzlnl  &  Co.,  183  Fted.  827. 

244  In  re  Granger,  8  N.  B.  R.  30,  Fed. 
Cas.  No.  5,684. 
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cannot  be  held  liable  where  it  is  shown  that  his  indorsement  on  the  note 
was  forged  and  that  he  ncVer  received  any  benefit  from  the  proceeds 
of  it.*« 

The  liability  of  the  bankrupt  as  a  surety  on  a  replevin  bond,***  or 
on  a  bond  of  a  guardian,**'  is  also  a  provable  claim.  And  under  the 
act  of  1867,  which  allowed  proof  of  "contingent''  claims,  a  claim  was 
provable  against  the  surety  on  any  bond  even  before  breach  of  condi- 
tion."*  But  the  present  law  is  not  construed  as  permitting  proof  of 
a  claim  against  a  surety  until  there  has  been  an  actual  forfeiture  or 
breach  of  condition  or  failure  of  performance,  or  (in  the  case  of  an  in- 
demnity bond)  some  actual  loss  or  injury  to  the  obligee.***  So  also  in 
the  case  of  a  contract  by  which  the  bankrupt  assumes  the  liability  of 
a  guarantor.  If  there  is  nothing  presently  due  or  capable  of  liquidation 
at  the  time  of  the  bankruptcy,  and  no  certainty  that  anything  will  ever 
be  due  or  that  any  liability  will  ever  arise,  no  claim  can  be  proved 
against  the  bankrupt's  estate.***  It  is  the  same  with  a  contract  of  in- 
demnity. Hence  where,  after  the  dissolution  of  a  partnership,  the 
bankrupt  agreed  with  the  claimant,  his  former  partner,  to  pay  the  firm 
debts;  which  remained  as  joint  obligations  of  both,  the  claimant  cannot 
prove  the  amount  of  such  debts  against  the  estate  in  bankruptcy  where 
he  has  paid  none  of  them.*** 

§  506.  Rights  of  Bankrupt's  Surety  or  Indorser. — A  surety  on  a 
bond,  who  has  made  the  payment  or  discharged  the  obligation  for  which 
the  principal  was  liable,  has  a  provable  claim  against  the  latter's  estate 
in  bankruptcy.***  But  a  merely  contingent  or  possible  liability  as  surety 
is  not  provable.  In  oth'er  words,  the  bankrupt's  surety  has  no  provable 
claim,  to  be  set  up  in  his  own  name,  until  he  has  paid  the  debt  or  dam- 
ages or  liquidated  the  obligation  called  for  by  the  bond.***    And  a  partial 


«*»  In  re  Lamon,  171  Fed.  516,  22  Am. 
Bankr.  Rep.  635. 

«*«Choate  v.  Quinlchett,  12  Heisk. 
(Tfenn.)  427. 

247  Davis  V.  McCurdy,  50  Wig.  569,  7 
N.  W.  665. 

248  Jones  V.  Knox,  46  Ala.  53,  8  N.  B. 
R.  559,  7  Am.  Rep.  583. 

24 »  Loeser  v.  Alexander,  176  Fed.  265, 
100  C.  C.  A.  80,  24  Am.  Bankr.  Rep.  75; 
Kingman  v.  Fowle,  5  Allen  (Mass.)  133 ; 
Corbett  v.  Woodward,  5  Sawy.  403,  Fed. 
Cas.  No.  3,223;  Lorlng  v.  Kendall,  1 
Gray  (Mass.)  305. 

250  In  re  MerriU  &  Baker,  186  Fed. 
312,  108  C.  C.  A.  390 ;  In  re  Pettinglll  & 
Co..  137  Fed.  143,  14  Am.  Bankr.  Rep. 
728.    A  note  guaranteed  by  a  corporation 


Is  provable  against  its  estate  in  bank- 
ruptcy. In  re  Romadka  Bros.  Co.  (D.  0.) 
206  Fed.  944. 

261  In  re  Tassinari  (D.  C.)  249  Fed. 
990,  41  Am.  Bankr.  Rep.  148. 

2B2  In  re  Lyons  Beet  Sugar  Refining 
Co.,  192  Fed.  445,  27  Am.  Bankr.  Rep. 
610;  Liddell  v.  W^swell,  59  Vt.  366,  8 
Atl.  680;  In  re  Halsey  W.  Kelley  &  Co., 
Inc.  <D.  C.)  215  Fed.  155. 

25a  In  re  Astoroga  Paper  Co.  (D.  C.) 
234  Fed.  792,  37  Am.  Bankr.  Rep.  751; 
Insley  v.  Garside,  121  Fed.  699.  58  C.  C. 
A.  119, 10  Am.  Bankr.  Rep.  52 ;  R.  P.  Wil- 
liams &  Co.  V.  United  States  Fidelity  & 
Guaranty  Co.,  11  Ga.  App.  635,  75  S.  B. 
1067;  Hester  v.  Baldwin,  2  Woods,  433, 
Fed.  Cas.  No.  6,438 ;  Steele  v.  Graves,  68 
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payment  is  not  sufficient  to  give  him  a  provable  claim  pro  tanto.  Unless 
and  until  the  debt  or  claim  is  paid  in  full,  the  right  to  prove  it  as  a  debt 
in  bankruptcy  is  in  the  original  creditor  and  not  in  the  surety.***  But 
a  surety  need  not  necessarily  pay  in  cash.  If  his  individual  note  is  ex- 
pressly received  and  accepted  in  payment,  he  may  then  prove  against 
the  bankrupt  principal.***  But  where  the  surety  holds  collateral  securi- 
ties, for  his  own  indemnity,  and  pays  the  debt  of  the  principal,  he  can 
prove  only  the  difference  between  the  debt  and  the  amount  realized  on 
the  securities.***  But  the  bankruptcy  act  contains  a  provision  that 
''whenever  a  creditor,  whose  claim  against  a  bankrupt  is  secured  by  the 
individual  undertaking  of  any  person  fails  to  prove  such  claim,  such  per- 
son may  do  so  in  the  creditor's  name,  and  if  he  discharge  such  under- 
taking in  wh'ol^  or  in  part,  he  shall  be  subrogated  to  that  extent  to  the 
rights  of  the  creditor."  **'  Of  this  provision  it  has  been  said :  "No  one 
has  any  rights  under  the  bankruptcy  law  outside  of  what  it  gives  him,  and 
those  of  a  surety  are  defined  by  this  section,  beyond  which  he  cannot  go. 
By  it  he  has  the  right  to  prove,  in  case  the  principal  creditor  fails  to 
do  so.  He  does  not,  indeed,  have  to  discharge  the  obligation  in  order 
to  have  this  privilege,  but  in  case  he  does  do  so,  in  whole  or  in  part,  he 
becomes  entitled  to  that  extent  to  the  right  of  subrogation  and,  in  any 
event,  when  he  proves  the  debt,  he  proves  it  not  in  his  own  name,  but 
in  that  of  the  original  holder.  The  particular  point  to  be  noticed  in  the 
present  connection  with  regard  to  the  position  of  the  surety  is  that  he 
has  only  a  right  to  prove  in  case  the  principal  creditor  fails  to  do  so,  and 
the  latter  cannot  be  said  to  fail  until  he  has  had  an  opportunity  and 
passed  it  by,  which  can  only  occur  when,  by  proceedings  duly  instituted, 
the  estate  of  the  debtor  has  been  drawn  into  the  bankruptcy  court  to  be 
there  administered,  and  all  parties  have  been  called  upon  to  make  known 


Ala.  21 ;  Ecker  v.  Bohn,  45  Md.  278,  16 
N.  B.  R.  544.  Compare  Lipscomb  v. 
Grace,  26  Ark.  231,  7  Am.  Rep.  607.  On 
this  principle,  a  guarantor  of  rent  can- 
not prove  the  amount  of  his  contingent 
liability  as  a  claim  against  the  estate 
in  bankruptcy,  but  may  prove  in  the 
name  of  the  lessor.  In  re  Baker  &  Ed- 
wards (D.  C.)  224  Fed.  611.  35  Am.  Bankr. 
Rep.  469.  But  it  se^ms  that  a  surety  on 
a  bond  to  dissolve  a  garnishment,  when 
judgment  has  been  recovered  against 
him  subse<iuent  to  the  bankruptcy,  has 
a  provable  and  allowable  claim.  Kll- 
patrick  v.  United  States  Fidelity  &  Guar- 
anty Co.,  228  Fed.  587,  143  O.  C.  A.  109, 
37  Am.  Bankr.  Rep.  36. 

254  In  re  Heyman  (D.  C.)  95  Fed.  SOO, 
2  Am.  Bankr.  Rep.  651 :  In  re  Ilollister 
(D.  C.)  3  Fed.  452 ;   United  States  Fidel- 


ity &  Guaranty  Co.  v.  Carnegie  Trust 
Co.,  177  App.  Div.  176,  164  N.  Y.  Supp. 
92.  See  In  re  Blanchard  (D.  C.)  253  Fed. 
758,  42  Am.  Bankr.  Rep.  177. 

25  6  In  re  Morrill,  2  Sawy.  356,  Fed. 
Cas.  No.  9,821. 

2  56  In  re  Baldwin,  19  N.  B.  R.  52,  Fed. 
Cas.  No.  796. 

2  57  Bankruptcy  Act  1898,  §  57i.  See 
J.  S.  Farming  Co.  v.  Brannon  (C.  C.  A.) 
263  Fed.  891,  45  Am.  Bankr.  Rep.  425. 
The  filing  of  his  claim  by  the  creditor 
does  not  prevent  the  surety  from  filing 
the  claim,  under  this  provision  of  the 
Bankruptcy  Act,  where  the  creditor's 
claim  was  withdrawn  and  he  released  all 
right  to  dividends.  Kilpatrick  v.  United 
States  Fidelity  &  Guaranty  Co.,  228  Fed. 
587,  143  C.  C.  A.  109,  37  Am.  Bankr.  Rep. 
30. 
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their  claims.  When  that  has  been  done,  and  he  neglects  to  act,  the 
surety,  so  as  not  to  be  prejudiced,  may  himself  prove  the  debt  in  his 
stead.  This,  so  far  as  I  can  see,  is  all  the  relief  given  by  the  act,  and, 
whether  adequate  or  inadequate,  it  must  suffice.  It  follows  from  this 
that,  at  the  outstart,  the  surety  who  has  not  taken  up  the  obligation  has 
no  provable  claim,  and  therefore  has  no  standing  to  petition.  It  is  not 
provided  in  the  law  that  at  that  stage  he  can  intervene,  either  in  his  own 
name  or  in  the  name  of  the  creditor,  and  institute  involuntary  proceed- 
ings. All  that  he  can  do  is  to  prove  the  claim  later  on  if  the  creditor 
fails  to  do  so,  after  somebody  else  has  moved."  *** 

On  the  same  principle,  an  indorser  of  the  bankrupt's  paper  may  prove 
a  claim  for  the  amount,  in  his  own  name,  against  the  estate,  after  he  has 
paid,  the  note,  but  not  l;)efore.^**  Though  such  an  indorser  may  have  be- 
come absolutely  liable  to  the  holder  of  the  note,  by  due  notice  of  its  dis- 
honor, before  the  filing  of  the  petition  in  bankruptcy,  this  does  not  make 
him  a  creditor  of  the  bankrupt.*^®  But  it  was  held,  under  the  former 
statute,  that  when  the  holder  of  a  note  fails  to  prove  the  same  against 
the  maker's  estate,  thus  showing  that  he  looks  to  the  indorser  alone  for 
payment,  the  indorser  may  prove  it  and  receive  dividends,  though  he 
has  not  proved  the  note.***  And  apparently  this  course  might  be  taken 
under  that  section  of  the  present  statute  which  was  quoted  above  as 
applicable  to  the  case  of  a  surety.***  Under  a  state  statute  providing 
that,  where  a  party  to  a  negotiable  instrument  has  been  adjudged  bank- 
rupt, notice  may  be  given  either  to  the  party  himself  or  to  his  trustee, 
and  that  notice  of  dishonor  is  not  necessary  where  the  drawer  and  drawee 
are  the  same  person,  or  to  an  indorser  where  he  is  the  person  to  whom  an 
instrument  is  presen^jed  for  payment,  where  the  maker  and  indorser  of 


258PhnUps  V.  Dreher  Shoe  Co.,  112 
Fed.  404,  7  Am.  Baukr.  Rep.  326.  And 
see  Insltti  v.  Garside,  121  Fpd.  699,  58  C. 
C.  A.  119,  10  Am.  Bankr.  Rep.  52;  In 
re  Carter,  138  Fed.  846,  15  Am.  Bankr. 
Rep.  126;  Rosenthal  v.  Nove,  175  Mass. 
559,  56  N.  E.  884,  78  Am.  St.  Rep.  512. 

23»In  re  Salvator  Brewing  Co.,  193 
Fed.  989,  113  C.  C.  A.  626,  28  Am.  Bankr. 
Rep.  56;  In  re  Dr.  Voorhees  Awning 
Hood  Co.,  187  Fed.  611 ;  In  re  Morse,  11 
N.  B.  R.  482,  Fed.  Cas.  No.  9,853 ;  Marks 
V.  Barker,  1  Wash.  C.  C.  178,  Fed.  Cas. 
No.  9,096.  See  In  re  Elletson  Co.,  193 
Fed.  84,  28  Am.  Bankr.  Rep.  434.  Where 
the  holder  of  a  note  of  the  bankrupt  has 
proved  a  claim  upon  it,  and  thereafter 
the  indorser  paj^  the  note,  he  becomes 
subrogated  to  the  rights  ol  the  claimant. 
In  re  Griffith  Stilllngs  Press  (D.  C.)  244 
Fed.  315,  39  Am.  Bankr.  Rep.  813. 


2  00  In  re  Riker,  18  N.  B.  R.  393,  Fed. 
Cas.  No.  11,833. 

261  In  re  EUerhorst,  5  N.  B.  R.  144, 
Fed.  Oas.  No.  4,381. 

262  Where  the  indorsers  of  notes  of 
the  banl^rupt  paid  a  portion  of  the  debt 
and  secured  their  release  as  indorsers, 
and  the  holders  of  the  notes  proved  the 
notes  for  the  entire  amount  against  the 
bankrupt's  estate,  the  indorsers  were  not 
entitled  to  prove  the  amount  paid  by 
them  as  claims  against  the  estate,  since 
under  Bankruptcy  Act,  §  57i,  they  were 
only  entitled  to  receive  from  the  holders 
any  overplus,  after  crediting  dividends 
received  from  the  bankrupt's  estate  and 
the  amount  paid  by  the  indorsers.  In  re 
Manhattan  Brush  Mfg.  Co.  (D.  O.)  209 
Fed.  997,  31  Am.  Bankr.  Rep.  747. 
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notes  were  partners,  and  were  adjudged  bankrupts,  both  as  partners  and 
individually,  before  the  notes  matured,  and  the  same  trustees  were  ap- 
pointed for  all  the  estates,  it  was  held  that  notice  of  non-payment  on  the 
maturity  of  the  notes  was  not  necessary  to  bind  the  estate  of  the  in- 
dorser.**' 

§  507.  Rights  of  Creditor  Where  Several  Parties  arc  Liable.— The 
holder  of  a  claim  upon  which  several  parties  are  personally  liable  may 
prove  his  claim  against  the  estates  of  any  of  them  who  become  bankrupt, 
and  may  at  the  same  time  pursue  the  others  at  law,  and  notwithstanding 
partial  payments  after  the  bankruptcy,  received  from  the  non-bankrupts 
or  from  the  estates  of  those  in  bankruptcy,  the  creditor  may  recover 
dividends  from  each  estate  in  bankruptcy  upon  the  full  amount  of  his 
claim,  as  it  stood  at  the  time  the  petition  in  bankruptcy  was  filed  there- 
in, until,  from  all  sources  he  has  received  full  payment  of  his  claim.*** 
Thus,  the  holder  of  a  bill  of  exchange  is  entitled  to  prove  his  debt  in 
bankruptcy  against  the  drawer,  the  acceptor,  and  the  payee,  and  to  re- 
ceive dividends  from  all  their  estates  until  his  debt  is  paid  in  full;  and 
if  only  one  of  the  parties  is  in  bankruptcy,  he  may  prove  his  claim 
against  that  one,  and  also  proceed  against  the  others  at  law.***  So, 
when  the  holder  of  a  note  proves  his  debt  in  bankruptcy  against  the 
maker  of  the  note  for  the  full  amount  thereof,  as  an  unsecured  claim,  this 
does  not  affect  or  release  an  indorser  from  his  liability  on  the  note.*** 
But  the  estate  of  a  bankrupt  is  entitled  to  the  benefit  of  a  partial  pay- 
ment of  the  debt  made,  before  the  bankruptcy,  by  any  of  the  other  parties 
liable  for  it,  and  in  this  case  the  creditor  can  prove  against  the  bankrupt 
only  the  unpaid  balance  of  his  claim  after  crediting  the  payment.**'  An 
exception  to  this  general  rule,  however,  is  found  in  the  case  where  the 
maker  of  a  note  becomes  bankrupt  after  the  holder  has  received  pan 
payment  from  the  indorser.  Here,  it  is  said,  the  creditor  should  prove  a 
claim  in  the  bankruptcy  proceedings  for  the  entire  face  of  the  ftote,  be- 


2«3  In  re  T.  A.  Mclntyre  &  Co.,  198 
Fed.  579,  28  Am.  Bankr.  Rep.  459. 

204  Board  of  Com'rs  of  Shawnee  Coun- 
ty V.  Hurley,  169  Fed.  92,  94  C.  O.  A. 
362,  22  Am.  Bankr.  Rep.  209;  In  re 
Simon,  197  Fed.  105,  28  Am.  Bankr.  Rep. 
611 ;  In  re  Girvin,  160  Fed.  206,  20  Am. 
Bankr.  Rep.  320 ;  Downing  v.  Traders' 
Bank,  2  Dill.  136,  11  N.  B.  R.  371,  Fed. 
Cas.  No.  4,046 ;  In  re  Hicks,  19  N.  B.  R. 
299,  Fed.  Cas.  No.  6,456 ;  In  re  Howard,  4 
N.  B.  R,  571,  Fed.  Cas.  No.  6,750.  Where 
two  bankrupt  estates  were  liable  for  a 
debt  due  to  a  bank,  the  entire  claim  might 
be  proven  against  both,  and  the  fact  that 
security  not  applied  to  the  debt  had  been 


given  by  one  bankrupt  will  not  diminish 
the  claim  against  the  other.  In  re  New 
York  Commercial  Co.,  233  Fed.  906,  147 
C.  C.  A.  580,  36  Am.  Bankr.  Rep.  769. 

206  In  re  Babcock,  3  Story,  393,  Fed. 
Cas.  No.  696. 

260  Merchants'  Nat.  Bank  v.  Comstock, 
55  N.  Y.  24,  14  Am.  Rep.  168,  U  N.  B.  R. 
235. 

2«Tin  re  Pulsifer,  14  Fed.  247;  Ex 
parte  Harris,  2  Low.  568,  16  N.  B.  R. 
432,  Fed.  Cas.  No.  6.109 ;  In  re  Weeks,  8 
Ben.  265,  13  N.  B.  R.  263,  Fed.  Cas.  No. 
17,349 ;  Sohier  v.  Loring,  6  Cush.  (Mass.) 
537. 


1067 


PROVABLE   DEBTS  AND   CLAIMS 


§  608 


cause  he  is  in  the  position  of  a  trustee  for  the  indorser,  and  if  he  re- 
ceives, in  dividends,  more  than  enough  to  satisfy  the  unpaid  balance 
of  his  claim,  he  will  hold  the  surplus  for  the  indorser,  who  will  be  en- 
titled to  reimbursement.***  But  in  other  cases,  nothing  short  of  actual 
payment,  or  a  present  right  to  receive  a  dividend  from  an  estate  in  bank- 
ruptcy, will  operate  to  prevent  the  creditor  from  proving  in  full  against 
the  estates  of  the  other  persons  liable;  the  fact  that  one  of  the  debtors, 
being  in  bankruptcy,  has  offered  notes  for  composition  payments  will 
not  have  this  effect.***  So  where  a  creditor,  who  had  sold  goods  to  the 
bankrupt,  for  which  a  third  person  became  surety,  afterwards  received 
from  the  surety,  as  security,  a  note  of  the  bankrupt  arising  upon  a  sep- 
arate transaction,  it  was  held  that  such  note,  being  the  property  of  the 
surety,  did  not  inure  to  the  bankrupt's  interest,  but  to  that  of  the  surety, 
and  was  a  separate  debt,  and  that  the  creditor  was  entitled  to  prove  on 
both  claims.*'*  But  where  a  creditor  of  a  bankrupt  has  a  lien  on  the 
property  of  a  third  party,  as  part  of  the  security  for  his  debt,  he  cannot 
release  his  lien  for  a  consideration  without  crediting  the  amount  of  the 
consideration  on  his  claim.*'^  • 

§  508.  Claims  of  Bankrupt's  Wife.-^— In  bankruptcy  a  wife  may  be 
a  creditor  of  her  husband,  and  may  prove  and  sustain  a  claim  against 
his  estate  for  money  which  was  her  separate  property,  and  which  she 
loaned  to  him,  intrusted  to  his  keeping  and  management,  or  allowed 
him  to  use  in  his  business,  if  it  clearly  appears  that  no  gift  was  intended, 
but  only  a  loan  or  trust.*'*  And  this  rule  applies  notwithstanding  th? 
fact  that  the  law  of  the  particular  state  may  not  give  to  husband  and 
wife  any  right  to  contract  with  each  other  or  to  sue  each  other,  and  for 
this  reason  an  agreement  to  repay  the  wife's  money  could  not  be  en- 
forced by  a  suit  at  law.  For  in  the  first  place,  a  proceeding  in  bankrupt- 
cy is  not  a  suit  against  the  bankrupt  nor  even  adverse  to  him.  And  sec- 
ondly, an  express  or  implied  undertaking  to  repay  the  wife's  money,  in 
the  case  supposed,  is  a  contract  which  courts  of  equity  will  uphold  and 
enforce,  and  courts  of  bankruptcy  are  governed  by  the  principles  of 


288  In  re  Souther,  2  Lov^r,  320,  9  N.  B. 
R.  502,  Fed.  Cas.  No.  13,184 ;  In  re  Bller- 
horst;  5  N.  B.  R.  144,  Fed.  Cas.  No.  4,381. 
And  see  In  re  Baxter,  18  N.  B.  R.  497, 
Fed.  Cas.  No.  1,120. 

2«»  In  re  Hicks,  19  N.  B.  R.  299,  Fed. 
Cas.  No.  6,456. 

270  In  re  H.  V.  Keep  Shirt  Co.,  200 
Fed.  80,  28  Am.  Bankr.  Rep.  765. 

271  Seay  v.  Wilson,  3  McCrary,  121,  9 
Fed.  589. 

272  In  re  Remmerde,  206  Fed.  826,  30 
Am.  Bankr.  Rep.  707;   In  re  Nickerson, 


116  Fed.  1003;  In  re  Neiman,  109  Fed. 
113;  Tucker  v.  Curtm,  148  Fed.  929,  78 
C.  C.  A.  557,  17  Am.  Bankr.  Rep.  354; 
Clark  V.  Hezekiah,  24  Fed.  663;  In  re 
Blgelow,  3  Ben.  198,  2  N.  B.  R.  556,  Fed. 
Cas.  No.  1,398;  In  re  Blandin,  1  Low. 
543,  5  N.  B.  R.  39,  Fed.  Cas.  No.  1,527. 
The  failure  of  a  married  woman  to  regis- 
ter a  claim  against  her  husband  as  her 
separate  property,  under  the  laws  of  Ore- 
gon, does  not  affect  her  right  to  prove 
the  same  against  his  estate  in  bankrupt- 
cy. In  re  Miner,  117  Fed.  953,  9  Am. 
Bankr.  Rep.  100. 
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equity,  and  there  is  no  distinction  in  such  respect  between  an  estate 
to  the  wife's  separate  use,  as  known  to  the  chancery  courts,  and  a  sep- 
arate estate  created  by  statute.*'*  But  the  wife's  claim  against  her 
bankrupt  husband  must  be  supported,  like  any  other,  by  a  valid  con- 
sideration, and  she  cannot  prove  a  claim  where  she  has  already  received 
satisfaction  of  the  debt  in  the  form  of  a  conveyance  of  property,*'*  or 
where  she  had  no  valid  title  to  the  property  placed!  in  her  husband's 
hands,  having  previously  received  the  same  from  him  as  a  gift  under 
circumstances  which  rendered  the  transfer  invalid.*'*  And  where  a  wife 
allows  her  husband  to  appropriate  the  income  of  her  separate  estate 
in  the  support  of  the  family,  this  does  not  create  such  a  debt  on  his  part 
as  is  provable  in  bankruptcy  against  his  estate.*'* 

Subject  to  the  foregoing  considerations,  it  may  be  stated  as  a  gen- 
eral principle  that  the  wife  of  a  bankrupt  is  entitled  to  the  allowance  of 
a  claim  for  money  lent  to  her  husband,  which  she  procured  by  mort- 
gaging her  own  realty,*"  or  to  prove  a  claim  on  a  note  given  to  her  by 
the  bankrupt,  regardless  of  the  consideration  therefor,  if  it  is  not  shown 
that  the  bankrupt  was  indebted  at  the  time  the  note  was  made.*'*  And 
under  the  civil  law  prevailing  in. Louisiana,  a  husband's  debt  to  his  wife 
for  paraphernal  property  is  provable  against  him  in  bankruptcy.*'*  As 
to  a  wife's  claim  of  payment  for  services  rendered  to  her  husband  in 
his  business,  as,  in  the  capacity  of  a  clerk,  bookkeeper,  or  the  like,  the 
law  is  not  so  clear.  But  apparently  a  claim  may  be  proved  in  bank- 
iuptcy  for  the  value  of  such  services  if  the  law  of  the  state  has  removed 
the  disabilities  of  married  women,**®  but  not  where  the  common  law  in 
this  respect  still  prevails.**^  Under  a  state  statute  providing  that 
a  wife  who  is  granted  a  divorce  from  her  husband  shall  be  entitled  to 
one-third  of  his  personal  property  absolutely,  the  interest  of  a  wife  in 
the  personal  property  of  her  husband,  after  the  commencement  of  an 
action  for  divorce,  but  before  decree  is  not  such  a  claim  as  is  provable 
against  his  estate  in  bankruptcy.*** 


278  James  v.  Gray,  1.31  Fed.  401.  65  O. 
C.  A.  385,  1  L.  R.  A.  (N.  S.)  321,  12  Am. 
Bankr.  Rep.  ST.*^;  In  re  Hill,  190  Fed. 
390,  27  Am.  Bankr.  Rep.  146;  In  re 
Domeniff,  128  Fed.  146,  11  Am.  Bankr. 
Rep.  552;  In  re  Nidterson,  116  Fed. 
1003.  Compare  In  re  Talbot,  110  Fed. 
924,  7  Am.  Bankr.  Rep.  29. 

274  In  re  Carpenter.  179  Fed.  743. 

2  7B  In  re  Tucker,  148  Fed.  928,  17  Am. 
Bankr.  Rep.  247. 

2  76  In  re  Jones,  6  Blss.  68,  9  N.  B.  R. 
556,  Fed.  Cas.  No.  7,444. 

2  77  In  re  Foss,  147  Fed.  790,  17  Am. 
Bankr.  Rep.  439. 


278  In  re  Kyte,  164  Fed.  302,  21  Am. 
Bankr.  Rep.  110.  See  In  re  Chapman, 
105  Fed.  901,  5  Am.  Bankr.  Rep.  570. 

27»Fleitas  v.  Richardson,  147  tJ.  S. 
550,  13  Sup.  Ct.  495,  37  L..  Ed.  276. 

280  In  re  Domenig,  128  Fed.  146,  11 
Am.  Bankr.  Rep.  552;  In  re  Cox,  199 
Fed.  9."i2,  29  Am.  Bankr.  Rep.  456. 

2  81  In  re  Suckle,  176  Fed.  828,  23  Am. 
Bankr.  Rep.  861;  In  re  Winkels,  132 
Fed.  590,  12  Am.  Bankr.  Rep.  696. 

282  Hawk  V.  Hawk,  102  Fed.  679,  4  Am. 
Bankr.  Rep.  463. 
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§  509.  Claims  for  Alimony. — Notwithstanding  some  difference  of 
opinion  among  the  earlier  cases  decided  under  the  present  bankruptcy, 
act,  the  rule  is  now  well  settled  that  alimony  awarded  to  a  divorced  wife 
by  the  decree  of  a  competent  court  does  not  constitute  a  debt  or  claim 
which  is '  provable  against  the  estate  of  the  husband  in  bankruptcy, 
whether  the  claim  be  for  arrears  remaining  unpaid  at  the  date  of  the 
bankruptcy  or  for  installments  to  accrue  thereafter.*®^  The  reasons  for 
this  rule  are  thus  explained  by  the  United  States  Supreme  Court :  ''Ali- 
mony does  not  arise  from  any  business  transaction,  but  from  the  relation 
of  marriage.  It  is  not  founded  on  contract,  express  or  implied,  but  on 
the  natural  and  legal  duty  of  the  husband  to  support  the  wife.  The 
general  obligation  to  support  is  made  specific  by  the  decree  of  the  court 
of  appropriate  jurisdiction.  Generally  speaking,  alimony  may  be  altered 
by  that  court  at  any  time,  as  the  circumstances  of  the  parties  may  re- 
quire. The  decree  of  the  court  of  one  state,  indeed,  for  the  present  pay- 
ment of  a  definite  sum  of  money  as  alimony  is  a  record  which  is  entitled 
to  full  faith  and  credit  in  another  state,  and  may  therefore  be  there  en- 
forced by  suit.  But  its  obligation  in  that  respect  does  not  affect  its 
nature.  In  other  respects,  alimony  cannot  ordinarily  be  enforced  by 
action  at  law,  but  only  by  application  to  the  court  which  granted  it,  and 
subject  to  the  discretion  of  that  court.  Permanent  alimony  is  regarded 
rather  as  a  portion  of  the  husband's  estate  to  which  the  wife  is  equitably 
entitled,  than  as  strictly  a  debt;  alimony  from  time  to  time  may  be 
regarded  as  a  portion  of  his  current  income  or  earnings;  and  the  con- 
siderations which  affect  either  can  be  better  weighed  by  the  court  hav- 
ing jurisdiction  over  the  relation  of  husband  and  wife  than  by  a  court  of 
a  different  jurisdiction."  ***  But  where  a  wife,  after  securing  a  decree 
of  divorce  granting  alimony,  removes  into  another  state,  and  there  sues 
to  recover  unpaid  arrears  of  alimony  and  obtains  a  judgment,  and  the 


2  83  Audubon  v.  Shufeldt,  181  U.  S.  575, 
21  Sup.  Ct.  735,  45  L.  Ed.  1009,  5  Am. 
Bankr.  Rep.  829;  In  re  Hubbard,  98  Fed. 
710,  3  Am.  Bankr.  Rep.  528;  Turner  v. 
Turner,  108  Fed.  785,  6  Am.  Bankr.  Rep. 
289;  In  re  Shepard,  97  Fed.  187;  In  re 
Anderson,  97  Fed.  321,  5  Am.  Bankr.  Rep. 
858;  In  re  Nowell,  99  Fed.  931,  3  Am. 
Bankr.  Rep.  837;  In  re  Smith,  1  Nat. 
Bankr.  News,  471:  In  re  Lawrie,  2  Nat. 
Bankr.  News,  77;  In  re  Garrett,  2 
Hughes.  235,  11  N.  B.  R.  493,  Fed.  Cas. 
No.  5,252;  In  re  Lachemeyer,  18  N.  B. 
R.  270,  Fed.  Cas.  No.  7,966;  Beach  v. 
Beach,  29  Hun  (N.  Y.)  181:  Barchiy  v. 
Barclay.  184  111.  375,  56  N.  E.  636,  51  L. 
R.  A.  351;  Welty  v.  Welty,  96  III.  App. 
141;    Malsner  v.   Maisner,  62  App.  Div. 


286,  70  N.  Y.  Supp.  1107;  Lemert  v. 
I^mert,  25  Ohio  Clr.  Ct.  Rep.  253 ;  Brown 
V.  Brown,  172  Ky.  754,  189  S.  W.  921. 
Contra,  In  re  Challoner,  98  Fed.  82,  3 
Am.  Bankr.  Rep.  442;  In  re  Houston,  94 
Fed.  119,  2  Am.  Bankr.  Rep.  107;  In  re 
Van  Orden,  96  Fed.  86,  2  Am.  Bankr. 
Rep.  801;  Arrington  t.  Arrington,  131 
N.  C.  143,  42  S.  E.  554,  92  Am.  St.  Rep. 
769.  Proceedings  in  a  state  court  to  en- 
force a  decree  awarding  alimony,  wheth- 
er for  installments  past  due  or  those  to 
accrue  in  the  future,  against  the  bank- 
rupt, will  not  be  stayed  or  enjoined  by 
the  court  of  bankruptcy.  Supra,  §  189. 
2  84  Audubon  v.  Shufeldt,  181  U.  S.  575, 
21  Sup.  Ct.  735,  45  L.  Ed.  1009,  5  Am. 
Bankr.  Rep.  829. 
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husband  lists  the  said  judgment  as  an  indebtedness  in  his  schedules  in 
bankruptcy,  it  constitutes  a  provable  debt  against  his  estate.*** 

§  510.  Unpaid  Subscriptions  to  Stock  and  Stockholder's  Statutory 
Liability. — The  liability  of  a  stockholder  in  a  corporation  to  make  good 
the  difference  between  the  face  value  of  stock  for  which  he  has  sub- 
scribed and  the  amount  he  has  actually  paid  on  it  is  a  debt  founded  on 
contract,  and  is  therefore  provable  against  his  estate  in  bankruptcy,  at 
the  instance  of  a  judgment  creditor  of  the  corporation,  although  no 
assessment  or  call  has  yet  been  made  by  the  corporation.***  As  to  the 
last  part  of  this  rule,  however,  it  must  be  admitted  that  the  decisions 
are  not  entirely  in  harmony,  as  some  courts  have  thought  that  such  a 
liability  could  not  be  regarded  as  a  provable  debt  until  the  corporation 
itself  had  been  required  to  make  the  necessary  assessment  upon  its 
stockholders,  so  that  the  extent  of  the  liability  of  each  might  be  thus 
determined.**'  But  probably  this  might  be  dispensed  with  if  it  were 
shown  that  the  corporation  was  so  far  insolvent  that  all  the  unpaid 
stock  subscriptions,  if  collected  and  added  to  its  present  assets,  would 
no  more  than  pay  the  debts. 

As  to  the  liability  imposed  by  statute  upon  the  stockholders  of  cer- 
tain classes  of  corporations  to  be  personally  answerable  for  the  debts  of 
their  company  to  an  extent  proportioned  to  their  holdings,  even 
though  their  stock  has  been  paid  in  full,  it  is  generally  held  that  this 
is  not  such  a  claim  as  can  be  proved  in  bankruptcy  against  a  stockhold- 
er,*** at  least  if  his  personal  responsibility  remains  uncertain  and  con- 
tingent, or  the  amount  for  which  he  may  become  liable  has  not  been 
ascertained,**®  but  otherwise  if  it  is  liquidated  and  ascertained  by  a 
judgment  or  a  decree  in  equity  before  the  expiration  of  the  time  limited 
for  proving  debts,*^  or  if  the  receiver  of  the  corporation  can  certainly 
determine  the  amount  of  it  by  ascertaining  the  amount  of  the  assets  and 


286  In  re  WiUiams'  Estate,  118  N.  Y. 
Supp.  562. 

2  80  In  re  Putman,  193  Fed.  464,  27  Am. 
Bankr.  Rep.  923;  Carey  v.  Mayer,  79 
Fed.  926,  25  C.  C.  A.  239;  Glenn  v.  Abell, 
39  Fed.  10;  Marr  v.  Bank  of  West  Ten- 
nessee, 4  Lea  (Tenn.)  578.  See  In  •  re 
Watkinson,  143  Fed.  602,  16  Am.  Bankr. 
Rep.  245;  In  re  Franklin  Brewing  Co. 
(C.  C.  A.)  272  Fed.  828,  46  Am.  Bankr. 
485. 

287  Gibson  v.  Lewis,  11  Phila.  (Pa.)  476, 
11  N.  B.  R.  247,  Fed.  Cas.  No.  5,398; 
Sayre  v.  Glenn,  87  Al^.  631,  6  South.  45; 
Glenn  v.  Howard,  65  Md.  40,  3  Atl.  895. 
Receivers  of  an  insolvent  insurance  com- 
pany cannot  prove  a  claim  against  the 


estate  of  a  bankrupt  subscriber  to  the 
stock  of  the  company,  where  it  does  not 
appear  that  the  subscription  is  neces- 
sary to  pay  the  debts,  or  that  in  an 
equalization  between  stockholders  the 
bankrupt  would  be  in  the  debtor  class  in- 
stead of  the  creditor  class.  In  re  Bass 
(D.  C.)  215  Fed.  275. 

288  James  v.  Atlantic  Delaine  Co.,  11 
N.  B.  R.  390,  Fed.  Cas.  No.  7,179;  BriSr 
tol  V.  Sanford,  12  Blatchf.  341,  13  N.  B. 
R.  78,  Fed.  Cas.  No.  1,893;  Bangs  v. 
Lincoln,  10  Gray  (Mass.)  600. 

28  0  Irons  V.  Manufacturers'  Nat.  Bank, 
27  Fed.  591. 

290  Garrett  v.  Sayles,  1  Fed.  871. 
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liabilities  of  the  corporation,  and  thus  determining  how  much  will  be 
needed  from  the  stockholders  to  make  up  the  deficiency  of  the  assets  of 
the  corporation.*** 

§  511.  Debts  Created  by  Bankrupt's  Fraud. — Under  the  former 
bankruptcy  law,  it  was  held  that  a  debt  or  liability  created  by  the  fraud 
of  the  bankrupt  could  be  proved  and  allowed  against  his  estate,  notwith- 
standing the  fact  that  it  would  not  be  released  by  his  discharge,  the  re- 
sult being  that  any  dividend  received  on  it  would  be  merely  a  payment 
on  account,  leaving  the  bankrupt  liable  for  the  unpaid  balance.*®*  But 
under  the  present  statute,  the  point  is  not  free  from  doubt.  It  is  true 
that  the  seventeenth  section  of  the  act  provides  that  a  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  "all  of  his  provable  debts,  except 
such  as  *  *  ♦  were  created  by  his  fraud,"  thereby  implying  that 
debts  created  by  fraud  are  provable  debts.  But  this  must  be  read  in 
connection  with  the  explicit  definitions  of  provable  debts  given  in  the 
sixty-third  section,  where  there  is  nothing  applicable  to  fraudulent  debts 
save  a  provision  for  the  proof  of  claims  "founded  upon  an  open  account 
or  upon  a  contract  express  or  implied."  Hence  the  true  rule  appears  to 
be  that  a  debt  or  liability  is  provable  if  essentially  of  a  contractual  char- 
acter, though  induced  by  fraud,  or  if  the  circumstances  were  such  that 
the  claimant  might  waive  the  tort  and  sue  as  upon  an  implied  con- 
tract.*** Thus,  a  claim  arising  out  of  the  conversion  by  stockbrokers  of 
shares  purchased  and  held  by  them  on  a  customer's  account  is  provable 
on  this  theory,***  and  creditors  in  bankruptcy  proceedings  may  invoke 
the  principle  that  money  procured  by  fraud  may  be  recovered  back  by 
proving  a  demand  for  money  had  and  received  by  the  bankrupt  to  their 
use.***  So,  there  is  an  obligation  resting  upon  a  defaulting  testamentary 
trustee,  independently  of  his  bond,  to  restore  the  value  of  the  assets  em- 
bezzled, which  is  of  a  contractual  character,  and  affords  a  basis  for 
proof  of  a  claim  against  his  estate  in  bankruptcy  therefor  by  his  suc- 
cessor in  the  trust.***    Again,  where  a  bankrupt,  who  was  in  the  em- 


»•!  Irons  V.  Manufacturers'  Nat.  Bank, 
17  Fed.  308. 

«•«  In  re  Wright,  2  N.  B.  R.  41,  Fed. 
Cas.  No.  18,070;  In  re  Rosenberg,  3  Ben. 
14,  2  N.  B.  B.  236,  Fed.  Cas.  No.  12,054; 
In  re  Bundle,  2  N.  B.  R.  113,  Fed.  Cas. 
No.  12.138;  In  re  Clews,  19  N.  B.  R.  109, 
Fed.  Cas.  No.  2,891;  In  re  Eureka  Mfg. 
Co.,  1  liow.  500,  Fed.  Cas.  No.  4,550. 

»»3  Crawford  v.  Burke,  195  U.  S.  176, 
25  Sup.  Ct  9,  49  L.  Ed.  147,  12  Am. 
Bankr.  Rep.  659;  In  re  Filer,  125  Fed. 
261,  5  Am.  Bankr.  Rep.  835;  In  re 
Schwartz,  14  Blatchf.  196,  15  N.  B.  R. 
330,  Fed.  Cas.  No.  12,502. 


«»*  Crawford  v.  Burke,  195  U.  S.  176, 
25  Sup.  Ct  9,  49  L.  Ed.  147,  12  Am. 
Bankr.  Rep.  659. 

2»o  In  re  B.  J.  Arnold  &  Co.,  133  Fed. 
789,  18  Am.  Bankr.  Rep.  320.  But  a 
claim  against  a  bankrupt  for  money  re- 
celTed  cannot  be  based  on  a  check 
which  was  secured  from  the  claimant 
by  fraud  and  Indorsed  to  the  bankrupt, 
who  was  a  bona  fide  purchaser  for  value 
without  notice.  In  re  United  States 
Hair  Co.,  239  Fed.  703,  152  C.  C.  A.  537. 

2»e  Clarke  v.  Rogers,  183  Fed.  518,  106 
O.  C.  A.  64,  26  Am.  Bankr.  Rep.  413, 
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ploy  of  a  firm  of  brokers,  caused  them  to  purchase  stocks  on  false  and 
fictitious  orders  purporting  to  have  been  given  by  customers,  such  pur- 
chases being  in  fact  intended  for  his  own  benefit,  the  firm  will  have  the 
right  to  treat  him  a5  the  principal  in  the  transactions,  and  to  prove  the 
debt  against  him  in  bankruptcy,  as  one  for  money  paid  at  his  request  and 
for  his  use.**'  For  similar  reasons,  a  creditor  who  advanced  money  to 
the  bankrupt  on  the  strength  of  the  latter's  false  and  fraudulent  repre- 
sentations concerning  his  credit  or  resources  may  prove  a  claim  in 
bankruptcy  for  the  amount,  for  though  the  loan  was  induced  by  fraud, 
there  was  none  the  less  a  contract  for  its  repayment.**'  So  where  the 
creditor  has  by  similar  means  been  induced  to  part  with  goods,  he  ma}-^ 
affirm  the  contract  and  file  a  claim  for  the  value  of  the  goods,  instead 
of  electing  to  claim  for  damages  sustained  by  the  fraud .*•• 

§  512.  Taxes,  and  Interest  and  Penalties  Thereon. — State  and  mu- 
nicipal taxes  due  from  a  bankrupt  do  not  constitute  a  claim  against  his 
estate  to  be  proved  like  those  of  creditors,  and  the  rule  that  interest  will 
not  be  allowed  on  debts  after  the  filing  of  the  petition  has  no  application 
thereto,  but  it  is  the  duty  of  the  court  of  bankruptcy  to  direct  the  pay- 
ment of  such  taxes,  together  with  such  penalties  or  interest  as  have  ac- 
crued thereon  under  the  laws  of  the  state  to  the  time  of  actual  pay- 
ment.*"*  "Under  the  bankruptcy  law,  public  taxes  do  not  constitute  a 
'claim'  in  bankruptcy.  It  is  not  necessary  for  the  public  authorities  to 
appear  in  a  court  of  bankruptcy  as  ordinary  claimants.  They  have  no 
right  in  the  administration  as  creditors  and  no  voice  in  the  selection  of 
a  trustee,  and  the  liability  for  taxes  is  in  no  way  affected  by  the  discharge 
of  the  bankrupt.  On  the  other  hand,  the  duty  of  affirmative  action  rests 
upon  the  court  of  bankruptcy.  It  is  the  duty  of  the  trustee  to  ascertain 
from  the  public  records  the  amount  due  for  taxes  and  bring  the  matter 
to  the  attention  of  the  court,  and  thereupon  it  is  the  duty  of  the  court  to 
order  their  payment  if  there  are  sufficient  funds  in  the  estate  for  that 
purpose."  *"^  But  taxes  which  have  been  actually  paid,  though  irregu- 
larly, are  not  a  liability  of  the  estate  in  this  sense  nor  a  provable  debt,*** 


affirmed,  228  U.  S.  534.  33  Sup.  Ct.  587, 
57  L.  Ed.  953.  30  Am.  Bankr.  Rep.  39. 

2»7in  re  Filer,  125  Fed.  261,  5  Am. 
Bankr.  Rep.  835. 

208  In  re  E.  J.  Arnold  &  Co.,  133  Fed. 
789,  13  Am.  Bankr.  Rep.  320.  Compare 
In  re  Schuchardt,  8  Ben.  585,  15  N.  B. 
R.  161,  Fed.  Cas.  No.  12,483. 

289  In  re  Illldebrant,  120  Fed.  092,  10 
Am.  Bankr.  Rep.  184. 

8  00  In  re  KaUak,  147  Fed.  276,  17  Am. 
Bankr.  Rep.  414;  In  re  Scheldt  Bros., 
377  Fed.  509.  23  Am.  Bankr.  Rep.  778; 


In  re  Dnryee,  2  Fed.  68;  Warren  R.  Co. 
V.  Belvidere.  35  N.  J.  Law,  584;  Stanard 
V.  Dayton,  220  Fed.  441,  137  C.  C.  A.  35. 
33  Am.  Bankr.  Rep.  0S2;  In  re  Wenat- 
chee  Heights  Orchard  Co.  (D.  C.)  212 
Fed.  787.  32  Am.  Bankr.  Rep.  369;  Unit- 
ed States  V.  Brown-Alaska  Co.,  4  Alaska, 
89. 

801  In  re  KaHak,  147  Fed.  276,  17  Am. 
Bankr.  Rep.  414. 

802  City  of  Pittsburgh  v.  South  Side 
Trust  Co.,  20S  Fed.  984.  126  C.  C.  A.  72, 
31   Am.    Bankr.    Rep.   S07;    See   In    re 
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as  where  the  bankrupt,  being  a  deputy  tax  collector,  has  settled  with  his 
principal  for  the  taxes  on  his  own  ^property,  though  the  latter  remains 
personally  liable  for  the  amount  to  the  municipality,**^'  or  where  the  tax- 
es have  been  deducted  from  the  value  of  property  taken  by  creditors  un- 
der attachments  valid  as  against  the  trustee.'**  It  is  also  to  be  noted 
that  the  provisions  for  the  payment  of  taxes  by  the  trustee  in  bankrupt- 
cy do  not  apply  to  an  annual  license  fee  imposed  by  the  state  law  on  cor- 
porations, which  has  been  held  by  the  courts  of  the  state  not  to  be  a 
tax,  but  an  arbitrary  imposition  laid  on  corporations  as  a  condition  of 
their  continued  existence;  and  neither  is  it  a  contractual  obligation  at- 
taching by  implication  from  the  inception  of  the  company,  so  as  to  be 
provable  as  a  debt  founded  on  contract,  at  least  against  the  estate  of  a 
corporation  becoming  bankrupt  before  the  fee  for  the  year  is  assessed  or 
collectible.'** 

A  sale  of  real  estate  for  delinquent  taxes  while  the  estate  of  the  own- 
er is  in  process  of  administration  in  the  court  of  bankruptcy  is  irregular 
and  invalid,  at  least  if  made  without  leave  of  the  bankruptcy  court ;  but 
if  such  a  sale  is  made,  the  purchaser  of  the  property  is  entitled  to  be  re- 
imbursed out  of  the  general  assets  of  the  bankrupt  on  the  surrender  and 
cancellation  of  his  certificate  of  purchase.'*® 

When  a  claim  for  payment  of  a  state  tax  is  presented  against  an  es- 
tate in  bankruptcy,  the  court  of  bankruptcy  has  power  to  examine  it 
and  revise  it,  to  determine  the  question  of  liability ;  but  if  the  tax  claimed 
is  valid  under  the  law  of  the  state,  the  federal  Qourt  cannot  disallow  it  as 
unjust  or  unlawful.'*' 

§  513.  Breaches  of  Real  Covenants. — ^Under  the  bankruptcy  acts 
of  1841  and  1867,  there  were  several  decisions  to  the  effect  that  a  claim 
for  damages  for  the  breach  of  covenants  in  a  deed,  such  as  those  of  war- 
ranty of  title,  of  possession,  and  of  quiet  enjoyment,  and  against  incum- 
brances, constituted  a  provable  debt  in  bankruptcy.'*®  This  view  was, 
however,  controverted  by  authorities  of  perhaps  quite  equal  force,'** 
and  in  one  of  the  cases  it  was  pointed  out  that  the  covenants  in  a  deed 


Gracey  (D.  C.)  241  Fed.  981,  39  Am. 
Bankr.  Rep.  463. 

803  Moore  v.  Green,  145  Fed.  480,  76  C. 
C.  A.  250,  16  Am.  Bankr.  Rep.  607. 

304  Foster  v.  Inglee,  13  N.  B.  R.  239, 
Fed.  Cas.  No.  4,973. 

805  In  re  Danville  Rolling  Mill  Co.  (D. 
C.)  121  Fed.  432,  10  Am.  Bankr.  Rep.  327. 

3««  Dayton  v.  Stanard,  241  U.  S.  588, 
36  Sup.  Ct  695,  60  U  Ed.  1190,  37  Am. 
Bankr.  Rep.  259;  In  re  Clark  Realty  Co., 
253  Fed.  938,  166  C.  C.  A.  38,  42  Am. 
Bankr.  Rep.  403. 

Blk.Bkr.(3d  Ed.)— 68 


SOT  In  re  United  Five  &  Ten  Cent 
Store  (D.  C.)  242  Fed.  1005,  40  Am. 
Bankr.  Rep.  146.  ^ 

3  08  Parker  v.  Bradford,  45  Iowa,  311; 
Roed  V.  Pierce,  36  Me.  455,  58  Am.  Dec. 
761;  Abbott  v.  Rowan.  33  Ark.  593;  Jem- 
ison  V.  Blower-s  5  Barb.  (N.  Y.)  686. 

r.o»Riggin  V.  Magwire,  15  Wall.  549, 
21  L.  Ed.  232;  Murray  v.  De  Rottenham, 
6  Johns.  Ch.  (N.  Y.)  52;  Burriis  v.  Wil- 
kinson, 31  Miss.  537;  Magwire  v.  Riggln, 
44  Mo.  512.  See  Bates  v.  West,  19  111. 
134;    Bailey  v.  Moore.  21  lU.  165. 


§  518 


LAW  OF  BANKBUPTCY 


1074 


are  not  in  the  nature  of  an  obligation  to  pay  a  debt,  but  amount  merely 
to  an  undertaking  to  pay  to  the  vendee  whatever  damages  he  may  sus- 
tain by  the  property  being  taken  from  him  under  adverse  claims,  or  sub- 
jected to  prior  incumbrances.  The  claim  of  the  creditor,  in  such  a  case, 
it  was  thought,  was  purely  one  of  damages,  not  reducible  to  any  certain 
or  specific  amount,  and  which  could  not  be  ascertained  but  by  the  verdict 
of  a  jury,  and  hence  not  provable  in  bankruptcy .•*• 

But  since  the  present  statute  allows  "unliquidated  claims"  to  be 
proved,  after  they  shall  have  been  liquidated  in  such  manner  as  the 
court  shall  direct,  it  appears  that  claims  of  this  character  may  be  prova- 
ble in  bankruptcy,  provided,  first,  that  the  claimant  shall  have  sustained 
actual  loss  or  injury  (not  merely  the  apprehension  of  it)  and  second,  that 
a  breach  of  the  covenant  occurred  before  the  filing  of  the  petition  in 
bankruptcy.  The  first  point  may  be  illustrated  by  the  case  of  a  sale  of 
personal  property  which  is  fraudulent  because  in  contravention  of  the 
rights  of  a  prior  mortgagee  and  therefore  voidable.  This  will  give  the 
purchaser  a  right  of  action  against  the  seller  for  breach  of  the  implied 
warranty  of  title,  but  he  has  not  a  debt  provable  in  -bankruptcy  against 
the  seller  until  he  has  been  damnified  by  losing  the  property  to  anoth- 
er.'^^  As  to  the  second  point,  if  the  breach  of  covenant  occurred  before 
the  petition  in  bankruptcy  was  filed,  then  the  claimant's  damages  were 
at  that  time  capable  of  being  liquidated  and  so  made  into  a  provable 
claim.*"  But  debts,  to  be  provable  at  all,  must  have  existed  at  the  time 
of  the  filing  of  the  petitten.  And  hence,  for  example,  a  lessee  cannot 
prove  a  claim  for  damages  for  breach  of  a  covenant  for  quiet  enjoyment 
in  the  lease  against  the  estate  of  his  lessor  in  bankruptcy  because  of  an 
eviction  which  did  not  take  place  until  after  the  commencement  of  the 
proceedings  in  bankruptcy.'*' 

§  514.  Claims  for  Torts. — ^Under  the  terms  of  the  present  bankrupt- 
cy act,  a  claim  for  damages  for  a  tort,  not  connected  with  any  contrac- 
tual liability,  and  not  reduced  to  judgment  before  the  filing  of  the  pe- 
tition in  bankruptcy,  is  not  a  provable  debt.'**  Such  a  claim  is  not  made 
provable  by  that  clause  of  the  act  which  provides  that  "unliquidated 


«n>Bush  V.  Cooper,  26  Miss.  599,  59 
Am.  Dec.  270. 

«ii  Bennett  v.  Bartlett.  6  Cush.  (Mass.) 
225. 

312  Merrill  v.  Schwartz.  68  Me.  514; 
Williams  v.  Harkins,  55  Ga.  172,  15  N. 
B.  R.  34. 

813  In  re  Pennewell,  119  Fed.  139,  55 
O.  C.  A.  571,  9  Am.  Bankr.  Rep.  490. 

814  Schall  V.  Camors,  251  U.  S.  239,  40 
Sup.  Ct.  135,  64  L.  Ed.  247,  44  Am.  Bankr. 


Rep.  547,  45  Am.  Bankr.  Rep.  599;  Brown 
&  Adams  v.  United  Button  Co.,  149  Fed. 
48,  79  C.  C.  A.  70,  17  Am.  Bankr.  Rep. 
565,  affirming  In  re  United  Button  Co., 
140  Fed.  495,  15  Am.  Bankr.  Rep.  390: 
In  re  Bailey,  2  Woods,  222,  Fed.  Cas.  No. 
729;  Bever  v.  Swecker,  138  Iowa,  721, 
116  N.  W.  704;  Newman  v.  Goodard,  20 
Hun  (N.  YO  563;  '  Lomax  v.  Spear,  51 
Ala.  532.  Provability  of  claims  for  torts 
reduced  to  judgment*  before  the  filing  of 
the  petition,  see  supra,  §  497. 
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claims"  may  be  liquidated  in  such  manner  as  the  court  shall  direct  and 
may  thereafter  be  proved  and  allowed ;  for  this  relates  only  to  a  matter 
of  procedure,  and  does  not  enlarge  the  class  of  claims  provable  under  the 
preceding  paragraph,  and  contemplates  only  the  liquidation  of  claims 
founded  on  contracts  or  on  open  accounts.*"  Nor  are  the  debts  which 
may  be  proved  in  bankruptcy  enlarged  by  the  fact  that  it  is  assumed  in 
the  seventeenth  section  of  the  act  (regulating  the  effect  of  a  discharge) 
that  liabilities  for  torts  are  provable  and  therefore  released  by  a  dis- 
charge, certain  specified  torts  being  thereupon  excepted  from  the  effect 
of  a  discharge.  For  this  section,  as  originally  enacted,  referred  only  to 
judgments  already  recovered  in  actions  for  torts  oi  the  specified  kinds, 
and  was  therefore  not  inconsistent  with  the  sixty-third  section  of  the 
statute,  relating  to  provable  debts.  And  the  present  want  of  harmony 
between  the  two  sections  is  the  result  of  the  amendment  of  1903,  and 
therefore,  in  case  of  conflict,  the  sixty-third  section,  being  specifically 
devoted  to  the  enumeration  and  description  of  the  classes  of  provable 
debts,  must  control.'" 

In  accordance  with  these  rules,  a  claim  for  unliquidated  damages  for 


negligence  resulting  in  personal  injuries  is  not  a  provable  debt,'*'  nor 
a  cause  of  action  for  negligence  causing  the  death  of  a  human  being,'" 
or  for  negligence  or  nuisance  resulting  in  injury  to  goods,'"  or  for  tres- 
pass to  land,'**  or  for  deceit,"*  or  for  assault  and  battery  and  false  im- 
prisonment.*** But  in  all  those  cases  where  the  tort  could  be  waived  and 
a  recovery  had  as  upon  a  quasi  contract,  the  claim  may  be  provable,  if 
the  amount  is  definitely  fixed,  or  after  being  liquidated  as  the  court  may 
direct."'  On  this  principle,  a  claim  for  the  conversion  of  personal  prop- 
erty is  a  provable  debt.'** 


sift  Bnpra,  S  600.  And  see  In  re 
Hutchcraf t  (D.  C.)  247  Fed.  187,  41  Am. 
Bankr.  Rep.  23a 

»!•  Brown  &  Adams  v.  United  Button 
Co.,  149  Fed.  48,  79  C.  C.  A.  70,  1  Am. 
Bankr.  Kep.  565.  See  Blela  v.  Urban- 
czyk,  38  Tex.  Civ.  App.  213,  85  S.  W. 
451 ;  ScbaU  v.  Camors,  251  U.  S.  239,  10 
Sup.  Ct.  135,  64  L.  Ed.  247,  44  Am. 
Bankr.  Rep.  547,  45  Am.  Bankr.  Rep. 
599. 

317  imbrianl  v.  Anderson,  76  N.  H. 
491,  84  Atl.  974. 

ai»  In  re  New  York  Tunnel  Co.,  159 
Fed.  688,  86  C.  C.  A.  556,  20  Am.  Bankr. 
Rep.  25. 

»i»  Brown  &  Adams  v.  United  Button 
Co.,  149  Fed.  48,  79  C.  O.  A.  70,  1  Am. 
Bankr.  Rep.  565;  Dusar  v.  Murgatroyd, 
1  Wash.  (C.  C.)  13,  Fed.  Gas.  No.  4,199. 

aao  Weisfield  v.  Beale,  231  Pa.  39,  79 


Atl.  878;  Kellogg  v.  Schuyler,  Denio 
(N.  y.)  73;  Oilman  v.  Cate,  63  N.  H.  278. 

321  In  .re  Schuchardt,  8  Ben.  585,  15 
N.  B.  R.  161,  Fed.  Cas.  No.  12,483. 

«22  Beers  v.  Hanlln,  99  FchI.  695.  .'5 
Am.  Bankr.  Rep.  745;  In  re  Hennocks- 
burgh,  6  Ben.  150,  7  N.  B.  R.  37,  Fed. 
Cas.  No.  6,367. 

323  In  re  Griffin,  188  Fed.  3S9;  In  re 
Southern  Steel  Co.,  183  Fed.  498,  25  Am. 
Bankr.  Rep.  358;    Burgoyne  V.  McKil- 

324  Pitcalm  V.  Scully,  252  Pa.  82,  97 
Atl.  120;  Weaver  v.  Voils,  68  Ind.  191; 
Cole  V.  Roach,  37  Tex.  413,  10  N.  B.  R. 
288.  A  claim  against  a  bailee  for  hire 
for  the  destruction  of  the  goods  bailed, 
though  suable  in  either  contract  or  tort, 
may  be  proved  against  the  estate  of  th'i 
bailee  In  bankruptcy.  Fingold  v.  Schac- 
ter,  223  Mass.  274,  111  N.  E.  903. 
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§  515.  Fines,  Penalties,  and  Forfeitures. — ^A  judgment  imposing  a 
fine  as  a  punishment  for  a  crime  or  misdemeanor  or  any  violation  of  a 
state  statute  is  not  a  debt  provable  against  the  estate  of  the  defendant  in 
bankruptcy.  Although  it  comes  within  the  terms  of  that  section  of  the 
bankruptcy  law  which  defines  provable  debts  (as  being  a  "fixed  liability 
evidenced  by  a  judgment,  absolutely  owing"),  if  literally  construed,  yet 
it  cannot  be  supposed  to  have  been  the  intention  of  Congress  that  a  dis- 
charge in  bankruptcy  should  release  a  defendant  from  a  fine  imposed  as 
a  punishment  for  a  criminal  offense  against  the  laws  either  of  the  United 
States  or  of  a  state,  and  that  section  should  be  construed  as  applying  only 
to  civil  liabilities  and  claims.***^  To  hold  such  a  judgment  provable  as 
a  debt,  with  the  necessary  consequence  of  its  being  released  by  the  dis- 
charge, ''would  be  allowing  the  national  government,  through  its  courts, 
to  grant  pardons  for  crimes  committed  against  a  state.  A  person  convict- 
ed of  manslaughter  and  sentenced  to  pay  a  fine  of  $1000  would  be  reliev- 
ed, by  a  discharge  in  bankruptcy,  from  the  punishment  afiixed  by  law  to 
his  crime.  I  do  not  think  that  the  act,  while  it  reasonably  admits  of  any 
other  construction,  ought  to  be  construed  so  as  to  permit  or  allow  such  a 
consequence."  "®  For  similar  reasons,  a  judgment  or  sentence  in  a  bas- 
tardy proceeding,  condemning  the  defendant  to  pay  a  fixed  sum  for  the 
maintenance  of  the  child,  is  not  a  debt  provable  in  bankruptcy.'"  And 
the  liability  of  a  bankrupt  for  the  statutory  penalty  for  cutting  trees, 
imposed  by  a  state  statute,  is  not  a  debt  founded  on  an  implied  contract, 
such  as  can  be  proved  against  his  estate  in  bankruptcy.'** 

But  there  is  another  section  of  the  bankruptcy  law  applicable,  not 


lip,  182  Fed.  452,  25  Am.  Bankr.  Rep. 
.^87;  OUngiiian  v.  MUler,  ICO  Fed.  326, 
87  C.  C.  A.  278,  20  Am.  Bankr.  Rep.  360 ; 
In  re  Filer,  125  Fed.  261,  5  Am.  Bankr. 
Rep.  835;  In  re  Hirschman,  104  Fed.  69, 
4  Am.  Bankr.  Rep.  715;  First  Nat.  Bank 
of  Enosburg  Falls  v.  Bamforth,  90  Vt. 
75,  96  Atl.  600 ;  In  re  Schenderlein  (D. 
C.)  268  Fed.  1018,  46  Am.  Bankr.  Rep. 
128;  Stallck  v.  Slack  (C.  C.  A.)  269  Fed. 
123,  46  Am.  Bankr.  Rep.  385.  For  an 
excellent  discussion  of  the  whole  sub- 
ject of  w;aivinf?  a  tort  and  suiuR  as  up- 
on a  quasi  contract,  see  Keener.  Quasi 
Contracts,  ch.  Ill,  pp.  159-312. 

326  In  re  Moore,  111  Fed.  145,  6  Am. 
Bankr.  Re]).  590.  Contra,  In  re  Alder- 
son,  98  Fed.  5vS8,  3  Am.  Bankr.  Rep.  544. 
A  fine  imposed  on  the  bankrupt  by  a 
state  court,  as  a  punishment  for  a  civil 
contempt  in  disobeying  its  order,  is  not 
a  provable  debt.  People  v.  Sheriff  of 
Kings  County,  206  Fed.  566,  31  Am. 
Batikr.  Rep.  84.     See  In  re   Abramson, 


210  Fed.  878,  127  O.  O.  A.  462,  32  Am. 
Bankr.  Rep.  156.  A  fine  adjudged 
against  a  corporation  on  its  conviction 
for  using  the  mails  to  promote  a  fraud, 
under  U.  S.  Orim.  Code,  $  215,  is  a 
"penalty"  within  the  meaning  of  the 
Bankruptcy  Act,  and  not  provable  as  a 
claim  in  bankruptcy;  but  the  United 
States  is  entitled  to  prove  all  the  costs 
which  It  paid  or  Incurred  in  the  prosecu- 
tion as  a  pecuniary  loss  sustained  by  it. 
United  States  v.  Birmingham  Trust  & 
Savings  Co.,  258  Fed.  562,  169  C.  C.  A. 
502,  43  Am.  Bankr.  Rep.  430. 

3  26  In  re  Sutherland,  Deady,  416,  3  N. 
B.  R.  314,  Fed.  Cas.  No.  13,639,  per 
Deady,  J. 

a2T  In  re  Baker,  96  Fed.  954,  3  Am. 
Bankr.  Rep.  101;  In  re  Cotton,  Fed.  Cas. 
No.  3,269;  Hawes  v.  Cooksey,  13  Ohio. 
242;  Commonwealth  v.  Erisman,  21 
Pittsb.  Leg.  J.  O.  S.  (Pa.)  69. 

328  In  re  Southern  Steel  Co.,  183  Fed. 
498,  25  Am.  Bankr.  Rep.  358. 
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indeed  to  fines  for  criminal  offenses,  but  to  penalties  and  forfeiture's  in- 
curred in  civil  cases.  It  provides  that  "debts  owing  to  the  United  States, 
a  state,  a  county,  a  district,  or  a  municipality  as  a  penalty  or  forfeiture 
shall  not  be  allowed,  except  for  the  amount  of  the  pecuniary  loss  sus- 
tained by  the  act,  transaction,  or  proceeding  out  of  which  the  penalty 
or  forfeiture  arose,  with  reasonable  and  actual  costs  occasioned  thereby 
and  such  interest  as  may  have  accrued  thereon  according  to  law.'*  '** 
Primarily  this  section  would  seem  to  apply  to  penalties  imposed,  in  a 
fixed  sum,  without  regard  to  the  amount  of  damage  involved,  for  breaches 
of  contract  between  private  individuals,  on  the  one  hand,  and  govern- 
mental or  municipal  authorities  on  the  other  hand,  as,  for  example,  a 
penalty  of  so  many  dollars  a  day  for  not  completing  a  public  work  under 
contract  within  the  time  limited.  But  there  are  also  cases  where  the 
mulct,  although  imposed  as  a  punishment  on  an  offender,  is  also  in- 
tended  as  recompense  to  the  public  for  injury  to  its  property  or  revenues, 
and  these  cases  would  also  come  within  the  statute.  For  example,  the 
laws  of  the  United  States  impose,  in  certain  cases,  a  "fine"  for  cuttmg 
timber  on  the  public  lands,  the  amount  of  which  is  to  be  "triple  the  value" 
of  the  timber  cut.  Here,  it  seems,  the  government  might  prove  a 
claim  for  the  whole  amount  of  the  penalty,  especially  if  reduced  to  judg- 
ment, but  it  could  be  "allowed"  only  to  the  extent  of  the  pecuniary  loss 
sustained,  that  is,  the  single  value  of  the  timber.  And  the  same  prin- 
ciple would  apply  to  the  fines  and  penalties  imposed  under  the  internal 
revenue  laws  for  failure  to  affix  the  proper  stamps  to  various  designated 
products.*'*^  Forfeitures  are  also  imposed  by  the  laws  of  the  United 
States  for  various  causes, — forfeitures  of  vessels  for  violations  of  the 
navigation  laws  and  the  neutrality  laws,  forfeitures  of  distilleries  and 
apparatus  for  fraud  in  the  evasion  of  the  internal  revenue  laws,  forfei- 
tures of  goods  imported  for  non-payment  of  duties.  *In  all  such  cases,  it 
seems,  the  test  of  the  applicability  of  this  section  of  the  bankruptcy  law 
must  be  the  sustaining  of  pecuniary  loss  by  the  government.^^*    And  a 


329  Bankruptcy  Act  1898,  S  57J. 

»»o  See  In  re  Rosey.  6  Ben.  507,  8  N. 
B.  R.  509,  Fed.  Cas.  Xo.  12,066.  In  this 
case,  under  the  act  of  1867,  the  govern- 
ment had  sued  the  bankrupt,  and  recov- 
ered a  judgment  against  him,  for  penal- 
ties incurred  for  several  violations  of 
the  stamp-tax  law,  in  selling  boxes  of 
matches  not  stamped.  The  amount  of 
the  stamp  required  in  each  case  was  one 
cent.  The  amount  of  the  penalty  pre- 
scribed for  each  violation  of  the  statute 
was  $50.  The  judjfment  was  for  more 
than  $5,000.  The  amount  of  the  stamps 
required  on  the  various  boxes  in  ques- 
tion would  have  been  about  one  dollar. 


Now  if  the  ''pecuniary  loss  sustained" 
was  the  value  of  the  stamps  which 
should  have  been  affixed,  it  would  fol- 
low, under  the  plain  wording  of  the  pres- 
ent statute,  that  the  United  States  could 
prove  its  claim  in  such  a  case  as  this  for 
the  amqunt  of  the  judgment,  $5,000,  but 
that  the  claim  could  be  allowed  only  to 
the  extent  of  one  dollar.  This  looks  Uke 
a  legal  absurdity,  but  it  is  the  will  of 
Congress  expressed  in  plain  terms. 

881  See  In  re  Vetterleln,  13  Blatchf.  44, 
12  N.  B.  R.  526,  Ffed.  Cas.  No.  16,929. 
In  the  case,  under  the  bankruptcy  act  of 
1867,  before  the  commencement  of  th«.» 
bankruptcy     proceedings     the     United 
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claim  of  the  United  States  on  a  forfeited  recognizance  for  bail  in  a  crim- 
inal case  has  been  held  to  be  a  "penalty  or  forfeiture"  within  the  meaning 
of  this  provision.^'* 

What  is  here  said  of  the  United  States  government  is  also  true,  mu- 
tatis mutandis,  of  the  states  and  of  penalties  and  forfeitures  for  viola- 
tions of  municipal  ordinances.  Thus,  the  provision  in  qitestion  applies 
to  a  penalty  imposed  by  the  state  law  on  a  corporation  for  failure  to  re- 
port and  pay  the  prescribed  fee  or  bonus  to  the  state  on  an  increase  of 
its  capital  stock.*'* 

It  is  also  necessary,  in  some  cases,  to  consider  the  right  of  an  in- 
former to  share  in  the  penalty.  But  generally  this  is  not  a  matter  for 
the  bankruptcy  court  at  all.  Where  the  government  has  recovered  a 
judgment  against  the  bankrupt  for  a  penalty  incurred  by  a  violation  of 
the  revenue  laws,  for  example,  and  has  proved  its  claim  as  a  creditor  of 
the  bankrupt,  the  informer  by  whose  procurement  the  penal  action  was 
prosecuted  has  no  right  to  come  into  the  bankruptcy  court  with  a  peti- 
tion asking  for  a  summary  adjudication  of  his  right  to  a  share  oi  tne 
penalty  as  against  the  United  States.  The  court  has  no  jurisdiction  to 
effect  such  an  adjustment  in  a  proceeding  in  bankruptcy  against  the 
debtor.  The  claim  of  the  informer  is  not  against  the  bankrupt  but 
against  the  government,  and  it  must  be  worked  out  in  the  manner  pre- 
scribed by  the  revenue  laws,  and  not  in  a  bankruptcy  proceeding.*** 

§  516.  Debts  Barred  by  Limitations. — A  debt  or  claim,  once  valid 
and  which  otherwise  would  be  provable  in  bankruptcy,  but  which  is 
barred  by  the  statute  of  limitations  of  the  state  in  which  the  bankrupt 
resides  and  where  the  proceeding  in  bankruptcy  is  pending,  at  the  time 
of  the  filing  of  the  petition,  cannot  be  proved  or  allowed,***  notwithstand- 
ing the  fact  that  it  i§  not  barred  under  the  statute  of  some  other  state,  as, 
for  example,  that  in  which  the  creditor  resides  or  that  in  which  both 
parties  lived  when  the  contract  was  made.**'    And  the  same  rule  applies 


States  brought  an  action  against  the 
bankrupts  to  recover  the  value  of  goods 
which  had  leeu  forfeited  for  violation 
of  the  customs  revenue  laws.  After  the 
adjudication,  the  bankrupts  admitted 
the  right  of  the  government  to  recover 
and  a  Judgment  was  rendered.  It  was 
held  that  this  was  a  provable  debt. 

«32  In  re  Caponigri,  193  Fed.  291,  27 
Am.  Bankr.  Rep.  513. 

338  Commonwealth  v.  York  Silk  Mfg. 
Co.,  192  Fed.  81,  112  C.  C.  A.  613,  27 
Am.  Bankr.  Rep.  525. 

384  In  re  Jayne,  28  Fed.  419. 

836  In  re  Putman,  193  Fed.  464.  27 
Am.  Bankr.  Rep.  923 ;  Nicholas  v.  Mur- 
ray, 5  Sawy.  320,  18  N.  B.  R.  469,  Fed. 


Cas.  No.  10,223 ;  In  re  Doty,  16  N.  B.  R. 
202,  Fed.  Cas.  No.  4,017;  In  re  Klngsley, 
1  Low.  216, 1  N.  B.  R.  329,  Fed.  Cas.  No. 
7,819;  In  re  Hardin,  1  Hask.  163.  1  N. 
B.  R.  395,  Fed.  Cas.  No.  6,048;  In  re 
Reed,  6  Blss.  250,  11  N.  B.  R.  94,  Fted. 
Cas.  No.  11,635;  In  re  Noeson,  6  Blss. 
443, 11  N.  B.  R.  422,  Fed.  Cas.  No.  10,288 ; 
In  re  Cornwall,  9  Blatchf.  114,  6  N.  B. 
R.  305,  Fed.  Cas.  No.  3,250;  Ex  part© 
Dewdney,  15  Ves.  479 ;  Pace's  Trustee  v. 
Pace,  162  Ky.  457,  172  S.  W.  925;  In  re 
Ballantine  (D.  C.)  232  Fed.  271,  37  Am. 
Bankr.  Rep.  111. 

386  Hargadine-McKittrick  Dry  Goods 
Co.  V.  Hudson,  122  Fed.  232,  58  O.  C.  A. 
596,  10  Am.  Bankr.  Rep.  225 ;  In  re  Res- 
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to  a  dormant  judgment. against  the  bankrupt;  that  is,  a  judgment  is  not 
a  provable  debt  unless  it  has  been  kept  alive  in  such  manner  as  the  law 
of  the  state  prescribes,  by  suit  or  scire  facias  upon  it,  by  the  issue  or  levy 
of  execution,  or  othecwise  according  to  the  local  law,  within  the  time 
limited  by  that  law  before  the  bankruptcy.'*'  And  the  doctrine  or  rule 
of  adverse  possession  may  be  invoked  for  a  like  purpose.  Thus,  an  in- 
tervener who,  with  knowledge  of  facts  and  without  any  claim  of  owner- 
ship, allowed  the  bankrupt  to  hold  exclusive  possession  of  certain  resi- 
dence property  and  to  make  improvements,  could  not,  after  more  than 
twenty  years,  contravene  the  lien  of  the  trustee  in  behalf  of  the  creditors, 
for  whose  debts  the  property  was  expressly  or  impliedly  pledged,  to  his 
knowledge.*** 

A  due  and  sufficient  acknowledgment  of  a  barred  debt,  or  new  prom- 
ise to  pay  it,  though  made  in  contemplation  of  bankruptcy,  is  not  neces- 
sarily a  fraud  on  the  other  creditors,  and  will  make  the  debt  provable.*** 
Thus,  a  partial  payment  on  a  debt  barred  by  limitations  will  revive  it 
to  the  extent  of  making  it  provable  in  bankruptcy,  though  it  was  made 
for  that  very  purpose.***  But  if  the  law  of  the  state  makes  any  particu- 
lar requirements  as  to  what  will  be  effective  to  take  a  note  out  of  the 
statute  of  limitations,  as  that  an  extension  of  it  must  be  in  writing,  signed 
by  the  maker,  and  containing  an  acknowledgment  of  the  debt,  these  must 
be  complied  with  or  else  the  note  will  not  be  provable.***  But  if  a  debtor, 
within  four  months  before  the  filing  of  his  petition  in  bankruptcy,  gives 
a  bond  and  mortgage  to  a  creditor  whose  claim  is  outlawed  under  the 
state  statute  of  limitations,  the  bond  will  revive  the  debt,  even  though 
the  mortgage  is  voidable  as  a  preference.***  But  the  mere  fact  that  the 
bankrupt  includes  in  his  schedule  of  debts  a  claim  already  barred  by  the 
statute  of  limitations  does  not  revive  it  so  as  to  make  it  a  provable  claim 
against  his  estate,  to  the  prejudice  of  his  other  creditors,  but  it  is  the  duty 


ler,  95  Fed.  804,  2  Am.  Bankr.  Itep.  602; 
In  re  Hardin,  1  Hask.  163,  1  N.  B.  R. 
3»5,  Fed.  Cas.  No.  6,048;  In  re  Kings- 
ley,  1  Low.  216,  1  N.  B.  R.  329,  Fed.  Cas. 
No.  7,819.  But  see  a  strong  argument  to 
the  contrary  of  this  view,  In  the  case  of 
In  re  Ray,  2  Ben.  53, 1  N.  B.  R.  203,  Fed. 
Cas.  No.  11,589,  where  it  is  said  that  the 
fact  that  the  debt  is  barred  by  the  stat- 
ute of  limitations  of  the  state  where  the 
debtor  resides  is  not  enough  to  prevent 
its  being  proved  in  bankruptcy,  because 
the  effect  of  a  state  statute  of  limita- 
tions is  merely  to  prevent  the  mainte- 
nance of  a  suit  on  the  barred  cause  of 
action  in  the  courts  of  that  state;  but 
the  bankruptcy  law  extends  throughout 
the  United  States,  and  its  operation  up- 
on a  particular  debt  or  claim  cannot  be 


affected  by  anything  less  than  an  equal- 
ly extensive  impossibility  of  collecting 
such  debt  or  claim  by  suit 

«ST  In  re  Rebman,  150  Fed.  759,  80  C. 
O.  A.  594,  17  Am.  Bankr.  Rep.  767;  In 
re  Farmer,  116  Fed.  763,  9  Am.  Bankr. 
Rep.  19;  In  re  Lipman,  94  Fed.  353,  2 
Am.  Bankr.  Rep.  46;  In  re  Morris, 
Crabbe,  70,  Fed.  Cas.  No.  9,825. 

8S8  In  re  Rawlins  MercantUe  Co.  (D. 
C.)  251  Fed.  164. 

8»»  In  re  Blankenshlp  (D.  O.)  220  Fed. 
395,  33  Am.  Bankr.  Rep.  75a 

840  In  re  Banks  (D.  C.)  207  Fed.  662. 
31  Am.  Bankr.  Rep.  270. 

841  Wood  V.  Ledgerwood,  210  Fed. 
163,  127  C.  C.  A.  13. 

842  In  re  Stendts,  1  Nat.  Bankr.  News, 
509. 
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of  the  trustee  in  bankruptcy  to  oppose  the  allowance  of  the  claim,  on  the 
ground  of  limitations,  in  behalf  of  the  creditors  in  general.**'  But  it 
has  been  thought  that  this  rule  should  not  be  invoked  for  the  benefit  of 
the  bankrupt  himself  where  no  other  creditor  c^uld  be  prejudiced  by 
allowing  the  claim.  If  the  estate  proves  sufficient  to  pay  all  the  ex- 
penses of  administration  and  all  the  other  proved  and  allowed  claims, 
the  creditor  whose  debt  was  outlawed,  but  was  included  in  the  bank- 
rupt's list  of  debts,  should  be  entitled  to  satisfaction  out  of  the  surplus, 
because,  as  between  the  bankrupt  and  himself,  the  listing  of  the  debt  was 
a  sufficient  acknowledgment  to  take  it  out  of  the  statute.***  And 
a  debt  which  was  not  barred  by  the  statute  of  limitations  at  the 
time  when  the  petition  was  filed  will  remain  valid  against  the 
trustee  throughout  the  bankruptcy  proceedings,  and  will  be  provable 
at  any  time  within  a  year  after  the  adjudication,  notwithstanding  the 
whole  term  fixed  by  the  statute  of  limitations  has  expired  when  the  claim 
is  offered  for  proof,  for  the  institution  of  bankruptcy  proceedings  stops 
the  running  of  the  statute.*** 

§  517.     Claims  Founded  on  Illegal  or  Immoral  Consideration. — ^The 

bankruptcy  act  of  1867  expressly  forbade  the  allowance  of  a  claim  in 
bankruptcy  which  was  "founded  in  illegality."  But  this  is  only  in  af- 
firmance of  the  common  law,***  since  no  court  will  lend  its  aid  to  the 
enforcement  of  an  immoral  or  illegal  contract.  And  although  the  pres- 
ent act  contains  no  such  express  provision,  it  cannot  be  doubted  that  a 
claim  arising  on  such  a  contract  must  be  rejected.**'  Thus,  a  claim  for 
money  alleged  to  be  due  under  a  stock-gambling  transaction,  or  other 
form  of  wagering  contract,  is  not  provable  in  bankruptcy ,•*•  although 
money  placed  in  the  bankrupt's  hands  for  the  purpose  of  being  used  in 
a  gambling  transaction,  since  it  could  be  recovered  in  an  action  at  law. 


848  In  re  Banks,  207  Fed.  662 ;  In  re 
Resler,  95  Fed.  804,  2  Am.  Bankr.  Rep. 
602;  In  re  Lipman,  94  Fed.  353,  2  Am. 
Bankr.  Rep.  46 ;  In  re  Wooten,  118  Fed. 
670,  9  Am.  Bankr.  Rep.  247;  In  re  Kings- 
ley,  1  Low.  21G,  1  N.  B.  R.  329,  Fed.  Cas. 
No.  7,819;  In  re  Ray,  2  Ben.  53,  1  N. 
B.  R.  203,  Fed.  Cas.  No.  11,589;  In  re 
Hardin,  1  Hask.  163,  1  N.  B.  R.  395, 
Fed.  Cas.  No.  6,048.  Compare  In  re 
Hertzog,  18  N.  B.  R.  526,  Fed.  Cas.  No. 
6,433. 

844  In  re  Currier,  192  Fed.  695,  27  Am. 
Bankr.  Rep.  597. 

845  In  re  McKlnney,  15  Fed.  912;  In 
re  Graves,  9  Fed,  816;  In  re  Wright,  6 
Biss.  317,  Fed.  Cas.  No.  18,068;  In  re 
^^a.v^.in,  15  N.  B.  R.  468.  Fed.  Cas.  No. 
9,3:  {7:    W<  afford  v.  Unger,  53  Tex.  634; 


Minot  V.  Tfaacher,  7  Mete.  (Mass.)  348. 
41  Am.  Dec.  444. 

84«  In  re  Plttock,  2  Sawy.  416,  8  N.  B. 
R.  78,  Fed.  Cas.  No.  11,189. 

847  Forsyth  v.  Woods,  11  WalL  484, 
20  L.  Ed.  207 ;  Bailey  v.  Milner,  1  Abb. 
U.  S.  261,  1  N.  B.  R.  419,  Fed.  Cas.  No. 
740;  Buckner  v.  Street,  1  DiR  248,  7  N. 
B.  R.  255,  Fed.  Cas.  No.  2,098.  A  claim, 
the  consideration  for  which  was  illicit 
sexual  relations,  is  not  provable.  In  ro 
Wray,  2.33  Fed.  418,  147  C.  0.  A.  354,  37 
Am.  Bankr.  Rep.  28. 

348  In  re  2EtusL  Cotton  MiUs,  171  Fed. 
994,  22  Am.  Bankr.  Rep.  629;  HiU  r. 
Levy,  98  Fed.  94,  3  Am.  Bankr.  Rep. 
374 ;  In  re  Chandler,  9  N.  B.  R.  514,  Fed. 
Cas.  No.  2,500;  In  re  Green,  7  Biss.  338, 
15  N.  B.  R.  198,  Fed.  Cas.  No.  5,751. 
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may  likewise  support  a  claim  in  bankruptcy.^*  And  even  if  a  contract 
to  purchase  stock  was  originally  invalid  as  a  gambling  transaction  on 
margins,  in  violation  of  a  state  statute,  still  the  illegality  cannot  be  as* 
serted  by  the  broker's  trustee  in  bankruptcy  against  a  claim  by  the  pur- 
chaser, where  the  contract  was  executed  by  the  broker  purchasing  the 
stock,  and  where  he  disposed  of  it  without  the  claimant's  knowledge  or 
consent,  and  misappropriated  the  proceeds.'*®  On  similar  principles,  a 
claim  founded  upon  a  sale  of  intoxicating  liquors,  illegal  and  void  under 
the  laws  of  the  state  where  made,  is  not  provable  in  bankruptcy.'*^  But 
a  note  which  was  given  in  part  for  a  valid  consideration,  and  in  part  for 
a  consideration  against  public  policy,  if  the  two  portions  are  distinguish- 
able, may  be  proven  in  bankruptcy  for  so  much  as  was  originally  valid.'** 
Where  the  laws  of  the  state  provide  for  the  forfeiture  of  the  entire  debt 
where  it  is  tainted  with  usury,  so  that  the  creditor  could  not  recover  any 
portion  of  it  by  action  in  a  state  court,  no  part  of  such  debt  will  be  prova- 
ble in  bankruptcy,  '*'  and  notes  given  by  the  bankrupt  for  the  excess  or 
bonus  over  the  legal  interest  are  not  provable.'**  But  if  the  statute 
merely  provides  for  the  forfeiture  of  all  interest  reserved,  in  case  of 
usury,  this  will  not  prevent  the  proof  and  allowance  of  the  principal 
sum.'**  But  not  every  violation  of  a  statute  will  necessarily  render  the 
party's  ^ebt  or  claim  unenforceable  in  bankruptcy.  The  federal  courts 
have  always  observed  the  distinction  between  acts  mala  in  se  and  those 
merely  mala  prohibita,  and  it  is  a  well  settled  rule  that  when  a  statute 
imposes  specific  penalties  for  its  violation,  the  act  concerned  not  being 
malum  in  se,  and  the  purpose  of  the  statute  can  be  accomplished  with- 
out declaring  contracts  in  violation  thereof  illegal,  the  inference  is  that 
it  was  not  the  intention  of  the  lawmakers  to  render  such  contracts  illegal 
and  unenforceable.'*®    This  is  the  view  which  has  been  taken  in  bank- 


«*»  Streeter  v.  Lowe,  184  Fed.  263,  106 
C.  C.  A.  405,  25  Am.  Bankr.  Rep.  774;  In 
re  E.  J.  Arnold  &  Co.,  133  Fed.  789,  13 
Am.  Bankr.  Rep.  320;  Ex  parte  Young, 
6  Bis.s.  53,  Fed.  Cas.  No.  18,145. 

«5o  In  re  Dorr,  186  Fed.  276,  108  C.  C. 
A.  322,  26  Am.  Bankr.  Rep.  408.  And  see 
In  re  Norris,  190  Fed.  101,  26  Am.  Bankr. 
Rep.  945. 

3S1  Jacobs  V.  Ballantine  Breweries  Co., 
193  Fed.  393.  113  C.  C.  A.  389,  27  Am. 
Bankr.  Rep.  918;  In  re  Town,  8  N.  B.  R. 
38,  Fed.  Cas.  No.  14,111 ;  In  re  Paddock, 
6  N.  B.  R.  132,  Fed.  Cas.  No.  10,657.  See 
Black,  Intox.  Llq.  §  249.  But  a  claim  for 
the  price  of  spirituous  liquors  lawfully 
sold  in  New  York  to  a  citizen  of  Maine, 
who  intended  them  for  sale  in  Maine  in 
Tiolation  of  law,  is  provable  in  bankrupt- 


cy in  Maine,  though  it  could  not  be  re- 
covered in  the  courts,  of  that  state.  In 
re  Murray,  1  Hask.  2*67,  3  N.  B.  R.  765, 
Fed.  Cas.  No.  9,954.  And  see  Thompson, 
Belden  &  Co.  v.  Leisy  Brewing  Co.,  249 
Fed.  462,  161  C.  C.  A.  420,  41  Am.  Bankr. 
Rep.  682. 

35  2  Batchelder  &  Lincoln  Co.  v.  Whit- 
more,  122  Fed.  355,  58  C.  C.  A.  517,  10 
Am.  Bankr.  Rep.  641. 

»e»in  re  Pittock,  2  Sawy.  416,  8  N. 
B.  R.  78,  Fed.  Cas.  No.  11,189. 

«64  Shaffer  v,  Fritchery,  4  N.  B.  R. 
548,  Fed.  Cas.  No.  12,697. 

3  0D  National  Exchange  Bank  v.  Moore, 
2  Bond,  170,  1  N.  B.  ft.  470,  Fed.  Cas. 
No.  10,041, 

8fi6  See  In  re  Wylly  (D.  C.)  210  Fed. 
954,  32  Am.  Bankr.  Rep.  145. 
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ruptcy  of  a  statute  providing  that  no  property  transported  by  a  carrier 
shall  be  delivered  except  on  surrender  and  cancellation  of  the  bills  of 
lading.**'  On  the  other  hand,  Corporate  bonds  issued  to  a  promoter,  in 
violation  of  a  state  statute,  are  voluntary  obligations  not  enforceable  in 
bankruptcy  to  the  prejudice  of  other  actual  creditors.'** 

§  518.    Ultra  Vires  and  Unlawful  Contracts  of  Corporations. — ^As  a 

general  rule,  a  claim  is  not  provable  in  bankruptcy  where  either  the  bank- 
rupt or  the  creditor  is  a  corporation  and  the  contract  or  transaction  out 
of  which  the  claim  arose  was  beyond  the  lawful  powers  of  the  corpora- 
tion. Thus,  a  corporation  has  no  power  to  purchase  its  own  stock,  where 
the  transaction  will  render  it  insolvent  and  so  operate  as  a  fraud  on  its 
creditors,  and  if  this  is  done,  liotes  given  by  it  for  the  purchase  price  are 
invalid  and  cannot  be  proved  against  its  estate  in  bankruptcy,  at  least 
in  the  hands  of  the  selling  stockholder.***  So,  a  company  chartered  for 
the  purpose  of  buying  and  selling  building  materials  has  no  power  to 
bind  itself  as  guarantor  for  the  performance  of  a  building  contract  by 
another,  and  such  a  contract,  being  ultra  vires  and  void,  affords  no  basis 
for  a  claim  against  its  estate  in  bankruptcy.***  So  where  a  savings  bank, 
in  violation  of  its  charter,  and  the  laws  of  the  state,  discounts  notes  of 
the  bankrupt,  neither  the  notes  nor  a  claim  for  money  loaned  thereon 
can  be  proved.***  The  same  rule  applies  where  the  charter  of  a  manufac- 
turing corporation  limits  the  amount  of  indebtedness  which  it  may  law- 
fully incur  to  one-half  the  amount  of  its  paid-up  capital  stock;  debts 
contracted  in  excess  of  this  limit  are  not  provable.***  And  so,  a  claim 
cannot  be  proved  in  bankruptcy  against  a  corporation  on  a  note  which  it 
gave  to  cover  the  indebtedness  of  a  third  party,  for  which  it  was  in  no 
way  responsible,***  or  on  notes  which  were  authorized  by  the  stockhold- 
ers, but  which  were  issued  by  the  managing  officer  direct  to  his  personal 
creditors  as  collateral  security  for  a  prior  indebtedness  of  his  own.*** 


3BT  In  re  T.  H.  Bunch  CJo.,  180  Fed, 
519. 

86  8  In  re  Wyoming  Valley  Ice  Co.,  153 
Fed.  787. 

850  In  re  S.  P.  Smith  Lumber  Ck).,  132 
Fed.  Q18,  13  Am.  Bankr.  Rep.  123,  af- 
firmed, Menefee  v.  Phelan,  140  Fed.  988, 
72  C.  C.  A.  682;  Keith  v.  Kilmer  (C.  O. 
A.)  261  Fed.  733,  9  A.  L.  R.  1287,  44  Am. 
Bankr.  Rep.  304. 

860  In  re  S.  P.  Smith  Lumber  Co.,  132 
Fed.  620,  13  Am.  Bankr.  Rep.  118. 

801  In  re  Jaycox,  12  Blatchf.  209,  13 
N.  B.  R.  122,  Fed.  Cas.  No.  7,237.  But 
the  fact  that  a  bank  which  lent  money 
to  a  manufacturing  corporation^  taking 
secured  notes  therefor,  made  an  ultra 


vires  agreement  to  accept  a  share  of  the 
net  profits  of  the  business,  but  from 
which  it  received  nothing,  does  not  debar 
it  from  proving  its  notes  against  the  cor- 
poration In  bankruptcy.  In  re  Machine 
Metals  Producers  Co.,  251  Fed.  280,  163 
C.  C.  A.  436,  41  Am.  Bankr.  Rep.  505. 

862  Cunningham  v.  German  Insurance 
Bank,  101  Fed.  977,  4  Am.  Bankr.  Rep. 
363. 

363  Mapes  V.  German  Bank,  176  Fed. 
89,  99  C.  C.  A.  609,  23  Am.  Bankr.  Rep. 
713. 

364  American  Woodworking  Machinery 
Co.  V.  Norment  (C.  C.  A.)  157  Fed.  801, 
19  Am.  Bankr.  Rep.  679. 
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Again,  where  the  law  of  a  state  forbids  all  foreign  corporations  to  do 
business  within  its  limits  until  they  have  complied  with  certain  requisites 
(such  as  appointing  a  resident  agent  upon  whom  process  may  be  served* 
or  the  like)  a  foreign  corporation*  which  has  not  complied  with  the  stat- 
ute has  no  power  to  make  contracts  or  to  bring  suits  within  the  state. 
Consequently  a  contract  made  by  the  corporation,  under  such  circum- 
stances, with  a  citizen  of  the  state  is  illegal,  and  is  not  provable  against 
the  estate  of  such  citizen  in  bankruptcy.  As  the  bankrupt  himself  might 
have  avoided  it,  his  trustee  may  object  to  its  being  proved.***  But  the 
holder  of  special  stock  of  a  corporation,  which  was  illegally  issued,  may 
prove  against  the  estate  of  the  corporation  in  insolvency  (and  presum- 
ably also  in  bankruptcy)  a  claim  for  the  amount  paid  by  him  for  the 
stock,  deducting  any  dividends  received,  although  he  did  not  rescind  the 
contract  before  the  insolvency .'•• 

§  519.  Landlord's  Rights  and  Remedies. — Upon  the  bankruptcy  of  a 
tenant,  his  possession  of  the  leased  premises  becomes  the  possession  of 
the  court  of  bankruptcy,  and  thereafter  the  rights  and  claims  of  the  land- 
lord must  be  worked  out  through  the  bankruptcy  proceedings,  and  not 
by  independent  action.**'  So  also  the  right  of  the  bankrupt  tenant  to 
remove  machinery  or  other  fixtures  from  the  building  passes* to  his  trus- 
tee in  bankruptcy.***  The  landlord  may  prove  a  claim  in  bankruptcy  for 
rent  accrued  up  to  the  commencement  of  the  proceedings,  if  he  has  a 
written  lease  or  a  valid  oral  agreement,  or  even  an  implied  promise  to 
pay  rent,***  and  he  may  claim  his  rent  out  of  the  proceeds  of  goods  which 
were  specifically  liable  for  it  while  on  the  demised  premises  and  which 
have  been  sold  by  the  trustee  in  bankruptcy,*''*  or  out  of  money  paid  to 
the  tenant  in  eminent  domain  proceedings  on  the  basis  of  his  obligation 
to  pay  rent.*'*  So  also,  the  landlord  may  prove  a  claim  for  rent  accruing 
during  a  period  when  the  premises  stood  vacant,  having  been  surren- 
dered by  the  tenant,  the  latter  having  agreed  to  account  for  the  rent  until 
they  were  relet,*^*  ^nd  where  the  original  tenant  assigned  the  lease  or 
sublet  the  premises,  the  landlord,  having  agreed  to  the  transfer,  may 
prove  his  claim  in  bankruptcy  against  the  estate  of  the  assignee  or  sub- 


s<B  In  re  Comstock,  3  Sawy.  218,  11  N. 
B.  R.  169,  Fed.  Cas.  No.  3,078;  In  re 
Montello  Brick  Works,  174  Fed.  498,  23 
Am.  Bankr.  Rep.  375;  In  re  Springfield 
Realty  Co.  (D.  C.)  257  Fed.  785,  44  Am. 
Bankr.  Rep.  105. 

>«•  Reed  v.  Boston  Machine  Co.,  141 
Mass.  454,  5  N.  E.  852. 

s«T  In  re  Steadraan,  8  N.  B.  R.  319, 
Fed.  Cas.  No.  13,330. 

»•«  In  re  Breck,  8  Ben.  93,  12  N.  B.  R. 
215,  Fed.  Cas.  No.  1,822. 


««» In  re  Miller,  132  Fed.  414,  13  Am. 
Bankr.  Rep.  87;  In  re  Sherwoods,  210 
Fed.  754,  127  C.  C.  A.  304,  Ann.  Cas. 
1916A,  940,  31  Am.  Bankr.  Rep.  769; 
In  re  MulUngs  Clothing  Co.  (D.  C.)  230 
Fed.  681,  37  Am.  Bankr.  Rep.  166. 

870  In  re  Bowne,  12  N.  B.  B.  529,  Fed. 
Cas.  No.  1,741. 

871  In  re  Clancy,  10  N.  B.  R.  215,  Fed 
Cas.  No.  2,782. 

872  In  re  Bruce»  6  Ben.  515,  Fed.  Cas. 
No.  2,044. 
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lessee."^  It  is  also  competent  for  a  landlord  to  require  the  tenant  to  pay 
current  taxes  on  the  leased  premises,  and  municipal  assessments,  and 
water  rates,  and  to  stipulate  that  they  shall  constitute  a  part  of  the  rent 
reserved,  and  when  this  is  done,  he  may  include  the  amount  thereof,  re- 
maining unpaid  at  the  date  of  the  bankruptcy,  in  his  claim  against  the 
estate  of  the  bankrupt  tenant."*  But  a  state  statute  providing  that, 
where  a  tenant  unlawfully  withholds  possession  of  rented  premises  from 
his  landlord,  judgment  shall  go  against  such  tenant  "for  double  the  rent 
reserved  or  stipulated  to  be  paid,"  relates  merely  to  the  measure  of  the 
amount  for  which  the  tenant  shall  be  liable,  and  does  not  characterize 
the  landlord's  demand  for  double  rent  during  the  period  of  unlawful 
detention  as  a  debt  springing  out  of  the  original  contractual  relation; 
and  hence  such  demand,  not  arising  ex  contractu,  is  not  provable  in  bank- 
ruptcy."* So  again,  where  a  lease  provided  that  the  tenant  might  make 
alterations  in  the  premises,  he  agreeing  to  restore  the  property  at  the 
expiration  of  the  lease  to  its  former  condition,  and  before  the  end  of  the 
term  the  tenant  became  bankrupt,  and  the  landlord  resumed  possession 
of  the  premises  and  leased  them  to  the  trustee  in  bankruptcy,  afterwards 
seeking  to  prove  a  claim  against  the  estate  for  the  estimated  cost  of  re- 
storing the  property,  it  was  held  that  the  claim  was  not  provable,  as  the 
clause  in  the  lease  contemplated  the  expiration  of  the  lease  by  its  own 
terms,  and  not  by  re-entry  by  the  landlord."* 

§  520.  Same;  Landlord's  Lien. — -The  general  principles, governing 
landlords'  liens,  in  the  bankruptcy  of  the  tenant,  have  been  discussed 
in  an  earlier  section."'  It  remains  to  be  stated  that  a  landlord  to  whom 
rent  is  due  for  the  use  of  the  premises  by  the  bankrupt  will  not  be  re- 
quired to  bring  an  action  in  a  state  court  for  the  establishment  of  his 
lien,  as  provided  by  the  state  statute,  as  a  condition  precedent  to  the 
assertion  of  his  rights  against  the  bankrupt's  property  in  the  hands  of 


87  8  Wltherow  v.  South  Side  Trust  Co., 
181  Fed.  753;  Wylie  v.  Smith,  2  Woods, 
073,  Fed.  No.  18,110. 

37  4  Ellis  V.  Rafferty,  199  Fed.  80,  117 
C.  C.  A.  n92,  29  Am.  Bankr.  Rep.  192; 
McCann  v.  Evans,  185  Fed.  93,  107  C.  O. 
A.  313,  26  Am.  Bankr.  Rep.  47:  In  re 
Criblier  (I).  C.)  184  Fed.  338,  25  Am. 
Bankr.  R^p.  765.  Where  a  lease  requir- 
ed the  bankrupt  lessee  to  pay  taxes  two 
months  after  they  became  a  lien  on  the 
premi-ses,  taxes  which  were  assessed  and 
became  a  lien  prior  to  the  tenant's  bank- 
ruptcy were  provable  as  a  claim  Against 
the  estate,  though  they  were  not  in  fact 
payable  until  after  the  adjudication.  In 
re  Sherwoods,  210  Fed.  754,  127  C.  C.  A. 


304,  Ann.  Cas.  1916A,  940,  31  Am.  Bankr. 
Rep.  769.  It  seems  that  a  landlord's 
claim  for  taxes  and  water  rents  which 
the  tenant  was  bound  to  pay  may  be  a 
provable  debt  though,  at  the  time  of  the 
adjudication  in  bankruptcy,  the  amount 
had  not  been  fixed  by  assessment.  In  re 
Spies-Alper  Co.  (D.  C.)  231  Fed.  535,  36 
Am.  Bankr.  Rep.  470. 

873  Hamilton  v.  McCroskey,  112  Ga. 
651,  37  S.  E.  859. 

870  In  re  Arnstein,  101  Fed.  706,  4  Am. 
Bankr.  Rep.  246.  And  see  In  re  O'Malley 
&  Glynn,  191  Fed.  999,  27  Am.  Bankr. 
Rep.  143. 

87  7  Supra,  f  373. 
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the  trustee,  but  he  may  at  once  prove  his  debt  and  be  heard  in  the  court 
of  bankruptcy  in  support  of  his  claim  to  priority  of  payment.*'*  But 
under  the  laws  of  some  of  the  states,  a  landlord  who  takes  from  his 
tenant  a  mortgage  on  the  personalty  used  or  kept  on  the  demised  prem- 
ises, covering  not  only  arrears  of  rent  but  also  other  debts,  is  deemed 
to  have  waived  his  statutory  lien  on  such  property  for  rent  due,  and 
he  will  not  be  entitled  to  enforce  such  a  lien  against  the  property  in 
the  hands  of  the  tenant's  trustee  in  bankruptcy.*'*  Up  to  the  time  of 
the  commencement  of  the  proceedings  in  bankruptcy,  the  landlord  may 
enforce  his  lien  by  distress,  if  allowed  by  the  laws  of  the  state,  and 
the  security  thus  acquired  is  not  invalidated  by  the  adjudication  of  the 
tenant  in  bankruptcy,  though  within  four  months  thereafter.**®  But 
upon  the  filing  of  the  petition  in  bankruptcy,  the  whole  'estate  comes 
into  the  constructive  custody  and  possession  of  the  bankruptcy  court, 
and  thereafter  the  landlord  will  nort  be  permitted  to  seize  the  goods  on 
a  distress  warrant,  but  must  proceed  against  the  trustee  in  bank- 
ruptcy."**^ 

« 

§  521.  Same;  Rent  to  Accrue  After  Adjudication. — ^A  landlord  can- 
not maintain  a  claim  in  bankruptcy  against  the  estate  of  his  tenant  for 
any  rent  accruing  or  to  accrue  under  the  terms  of  the  lease  after  the 
commencement   of  the   proceedings   in  bankruptcy.***     And   it   is   im- 


«T8in  re  Byrne.  97  Fed.  762,  3  Am. 
Bankr.  Rep.  268. 

37»In  re  Wolt  98  Fed.  74,  3  Am. 
Bankr.  Rep.  .558.  See  Lontos  v.  Cop- 
pard,  246  Fed.  SO.^  159  C.  C.  A.  105,  40 
Am.  Bankr.  Rep.  575. 

8«o  Marshan  v.  Knox,  16  Wall.  551,  21 
L.  Ed.  481;  Goodwin  v.  Sharkey,  80  Pa. 
St  149,  15  N.  B.  R.  526. 

8  81  In  re  Bishop,  153  Fed.  304,  18  Am. 
Bankr.  Rep.  635;  Buckey  v.  Snouffer, 
10  Md.  149.  69  Am.  Dec.  129;  Noe  v. 
Gibson,  7  Paige  (N.  T.)  513. 

382  In  re  H.  M.  Lasker  Co,,  251  Fed.  53, 
im  C.  C.  A.  3a3.  42  Am.  Bankr.  Rep.  234: 
In  re  MnllinKs  nothing  Co.,  238  Fed.  58, 
151  C.  O.  A.  134.  L.  R.  A.  1918A.  539,  38 
Am.  Bankr.  Rep.  189;  In  re  Gailacher 
Coal  Co.,  205  Fed.  183,  29  Am.  Bankr. 
Rep.  766;  South  Side  Trust  Co.  v.  Wat- 
son, 200  Fed.  50,  118  C.  C.  A.  278,  29  Am. 
Bankr.  Rep.  446;  In  re  Abrams,  200  Fed. 
1005,  29  Am.  Bankr.  Rep.  590;  In  re 
Scruggs,  205  Fed.  673,  31  Am.  Bankr. 
Rep.  94;  In  re  Quaker  Drug  Co.,  204 
Fed.  689,  30  Am.  Bankr.  Rep.  .398;   Col- 


man  Co.  V.  Withoft  (C.  0.  A.)  195  Fed. 
250,  28  Am.  Bankr.  Rep.  328;  In  re  Roth 
.&  Appel,  181  Fed.  667,  104  C.  C.  A.  649, 
31  L.  R.  A.  (N.  S.)  270,  24  Am.  Bankr. 
Rep.  588;  In  re  Rubel,  166  Fed.  131,  21 
Am.  Bankr.  Rep.  566;  Watson  v.  Merrill, 
l.-'.O  Fed.  359.  69  C.  C.  A.  185,  69  U  R.  A. 
719,  14  Am.  Bankr.  Rep.  453;  In  re  Roth 
&  Appel,  174  Fed.  64,  22  Am.  Bankr.  Rep. 
504;  In  re  Hays,  Foster  &  Ward  Co.,  117 
Fed.  879,  9  Am.  Bankr.  Rep.  144;  At- 
kins V.  WHcox,  105  Fed.  595.  44  C.  C.  A7 
626,  53  L.  R.  A.  118.  5  Am.  Bankr.  Rep. 
313;  In  re  Mahler,  105  Fed.  428,  5  Am. 
Bankr.  Rep.  453;  In  re  Arnstein,  101 
Fed.  706.  4  Am.  Bankr.  Rep.  246;  Bray 
V.  Colib,  100  Fed.  270.  3  Am.  Bankr.  Rep. 
788;  In  re  Jefferson,  93  Fed.  948,  2  Am. 
Bankr.  Rep.  206;  Tread  well  v.  Marden. 
123  Mass.  .390.  25  Am.  Rep.  108;  Scott  v. 
Demarest,  75  Misc.  Rep.  289,  136  N.  Y. 
Supp.  264;  Kamiouer  v.  Balklnd,  93 
Misc.  Rep.  458,  158  N.  Y.  Supp.  310.  As 
to  special  rules  under  the  statutory  law 
or  Pennsylvania,  see  Rosenblum  v.  Uber^ 
2oG  Fed.  584,  167  C.  C.  A.  614,  43  Am. 
Bankr.  Rep.  480. 
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material  that  the  tenant  may  have  given  notes  for  the  installments  of 
rent  to  accrue  in  the  future;  they  cannot  be  proved  as  debts  against 
his  estate.***  As  to  the  effect  of  a  covenjint  in  the  lease  that,  on  default 
in  the  payment  of  any  installment  of  rent,  the  rent  for  the  entire  term 
shall  at  once  become  due  and  payable,  there  is  more  doubt.  But  it  has 
been  held  that  the  bankruptcy  of  the  lessee,  while  so  in  default,  will 
give  the  landlord  a  right  to  prove  a  claim  for  the  entire  rent  so  far  as 
it  is  definitely  fixed  by  the  terms  of  the  lease,***  though  he  must  take 
the  position  of  an  ordinary  general  creditor,  and  will  not  be  entitled  to 
priority  of  payment,***  but  that  if  the  tenant  is  not  in  default  at  the 
time  of  his  bankruptcy,  the  filing  of  the  petition  will  not  cause  the 
rent  for  the  whole  term  to  become  exigible  or  mature  notes  given  for 
future  instalments.***  And  a  provision  in  the  lease  that,  in  case  the 
tenant  shall  be  adjudicated  a  bankrupt,  the  lessor  may  re-enter  and 
terminate  the  lease,  and  that  the  lessee  will  then  pay  to  the  lessor  "as 
damages"  a  sUm  representing  the  difference  between  the  rental  value 
of  the  premises  and  the  rent  reserved  for  the  residue  of  the  term,  does 
not  create  a  liability  which  can  be  proved  as  a  debt  against  the  estate.**' 
So  a  state  statute  giving  to  the  lessor  a  lien  on  the  tenant's  property 
on  the  premises,  to  secure  the  payment  of  one  year's  rent  due  or  to 
become  due,  does  not  entitle  the  landlord,  when  the  tenant  becomes 
bankrupt  during  the  term,  to  priority  of  payment  out  of  his  estate  for  a 
year's  rent  from  the  date  of  the  adjudication.*** 


«««  Atkins  V.  Wilcox,  105  Fed.  595,  4^ 
C.  C.  A.  626,  53  L.  R.  A.  118,  5  Am. 
Bankr.  Rep.  313;  In  re  Hays,  Foster  & 
Ward  Co.,  117  Fed.  879,  9  Am.  Bankr. 
Rep.  144. 

8  84  In  re  Pittsburg  Drug  Co-,  164  Fed. 
482,  20  Am.  Bankr.  Rep.  227.  Unaccrued 
rent  under  a  lease  of  a  store  service 
apparatus  may  be  provable  in  bankrupt- 
cy, where  the  apparatus  was  required  to 
be  specially  adapted  to  the  premises  and 
could  not  be  used  again  to  advantage, 
and  the  parties  have  so  provided  in  their 
contract.  In  re  Caswell-Massey  Co.  (D. 
C.)  208  Fed.  571,  31  Am.  Bankr.  Rep. 
426. 

«8B  In  re  Oronson,  1  Nat  Bankr.  News, 
474. 

880  Atkins  v.  Wilcox,  105  Fed.  595, 
44  C.  C.  A.  626.  53  L.  R.  A.  118,  5  Am. 
Bankr.  Rep.  313;  In  re  Miller  Bros.  Gro- 
cery Co.,  219  Fed.  851,  135  C.  C.  A.  521, 
li.  R.  A.  1916B,  1099,  Ann.  Cas.  1916A, 


946,  33  Am.  Bankr.  Rep.  704.  Where  a 
lease  to  a  bankrupt  of  a  store  service 
system  for  a  term  of  10  years  provided 
that,  on  breach  by  the  lessee  or  its  bank- 
ruptcy, the  lessor  might  enter  and  take 
possession  of  the  property,  which  it  did 
after  the  bankruptcy,  a  further  provision 
that  in  such  case  the  rent  for  the  entire 
term  should  immediately  become  due  and 
payable  was  held  to  create  a  penalty, 
and  a  claim  therefor  against  the  bank- 
rupt estate  was  disallowed.  In  re  Mer- 
win  &  WiUoughby  Co.  (D.  C.)  206  Fed. 
116,  30  Am.  Bankr.  Rep.  485. 

887Slocum  V.  Soliday,  183  Fed.  410. 
106  C.  C.  A.  56,  25  Am.  Bankr.  Rep.  400; 
In  re  Rhoads,  2  Nat  Bankr.  News,  179. 
Compare  In  re  Goldstein,  1  Nat  Baukr. 
News,  422.  See  In  re  Merwin  &  Wil- 
loughby  Co.,  206  Fed.  116,  30  Am.  Bankr. 
Rep.  485. 

888  In  re  Jefferson,  93  Fed.  948,  2  Am. 
Bankr.  Rep.  206. 


1087 


PROYABLB  DBBT8  AND  CLAIMS 


§  522 


§  522.    Same ;  Occupation  and  Use  of  Premises  by  Trustee. — ^Where 

* 

there  is  a  leasehold  estate  among  the  assets  of  the  bankrupt,  the  trustee 
may  accept  it  if  it  is  salable  and  has  a  money  value,  but  he  is  not 
bound  to  do  so  unless  it  appears  to  be  for  the  interest  of  the  creditors.*** 
If  he  accepts  the  term,  for  the  purpose  of  realizing  its  value  as  an  as- 
set, he  is  bound  by  the  covenants  of  the  lease,  including  that  for  the  pay- 
ment of  rent  at  the  stipulated  rate.***  But  there  must  be  some  positive 
and  unequivocal  act  of  acceptance  by  the  trustee  before  he  will  be  held 
liable  on  the  lease,***  and  he  does  not  accept  the  premises  and  become 
responsible  for  the  rent  merely  by  leaving  some  goods  there,***  and 
occupation  of  the  leased  premises  by  the  trustee  independently  of  the 
lease,  where  he  pays  for  such  occupation,  is  not  evidence  of  an  election 
to  accept  the  lease.*** 

But  if  the  trustee,  without  accepting  or  assuming  the  lease  (or  hold- 
ing over  after  the  expiration  of  the  bankrupt's  term),  continues  to 
occupy  and  use  the  demised  premises  for  purposes  connected  with  the 
administration  of  the  estate,  the  landlord  will  be  entitled  to  compensa- 
tion for  the  reasonable  value  ot  the  use  of  the  premises  by  the  trustee, 
from  the  date  6f  the  filing  of  the  petition  in  bankruptcy  until  the  pos- 
session is  surrendered  to  him.***  In  ordinary  circumstances,  this  may 
be  fairly  measured  by  the  rent  which  the  bankrupt  was  paying,  and 
compensation  to  the  lessor  will  be  allowed  at  the  rate  of  the  rent  re- 
served in  the  lease,  if  this  appears  fair  and  rea^nable  to  the  court.*** 
But  this  is  not  always  the  case.  If  the  trustee  continues  to  occupy  and 
use  the  premises  only  for  the  purpose  of  storing  the  goods  of  the  bank- 
rupt therein  until  they  can  be  sold,  he  should  pay  rent  to  the  landlord 
only  to  the  extent  to  which  the  estate  in  bankruptcy  has  been  benefited 
by  the  use  of  the  premises.    That  is,  the  landlord  cannot  recover  the 


««» White  V.  Grifflng,  44  Conn.  437. 
And  see,  supra,  S  307. 

»»o  Ex  i)arte  Faxon,  1  Low.  404,  4  N. 
B.  R.  32,  Fed.  Cas.  No.  4,704;  White  y. 
Grifflng,  44  Conn.  437. 

8»i  In  re  Washburn,  11  N.  B.  B.  68, 
Fed.  Cas.  No.  17,211. 

S92  In  re  Yeaton,  1  Low.  420,  Fed.  Cas. 
No.  18,133. 

«»»In  re  Ten  Eyck,  7  N.  B.  R.  26, 
Fed.  Cas.  No.  13,829. 

s»«  In  re  Abrams,  200  Fed.  1005,  29  Am. 
Bankr.  Rep.  590;  In  re  Hunter,  151  Fed. 
904,  18  Ajn.  Bankr.  Rep.  477;  In  re 
Hinekel  Brewing  Co.,  123  Fed.  942,  10 
Am.  Bankr.  Rep.  484;  Bray  v.  Cobb,  100 
Fed.  270,  3  Am.  Bankr.  Rep.  788;   In  re 


Chambers,  98  Fed.  865,  8  Am.  Bankr. 
Rep.  537;  In  re  Grimes,  96  Fed.  529,  2 
Am.  Bankr.  Rep.  730;  In  re  McGrath,  5 
Ben.  183,  5  N.  B.  R.  254,  Fed.  Cas.  No. 
8,808;  In  re  Walton,  1  N.  B.  R.  557,  Fed. 
Cas.  No.  17,131;  In  re  Ives,  18  N.  B.  R. 
28,  Fed.  Cas.  No.  7,116;  In  re  Metz,  6 
Ben.  571,  Fed.  Cas.  No.  9,509;  In  re 
Croney,  8  Ben.  64,  Fed.  Cas.  No.  3,411; 
In  re  Hamburger,  12  N.  B.  R.  277,  Fed. 
Cas.  No.  5,975;  In  re  Hufnagel,  12  N. 
B.  R.  554,  Fed.  Cas.  No.  6,837.  And  see 
supra,  §§  211,  307. 

«»o  In  re  Breck,  8  Ben.  93,  12  N.  B. 
R.  215,  Fed.  Cas.  No.  1,822;  In  re  Ap- 
pold,  6  Phila.  (Pa.)  469,  1  N.  B.  B.  621, 
Fed.  Cas.  No.  499;  In  re  Cronson,  1  Nat. 
Bankr.  News,  474. 
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amount  which  would  be  a  proper  rental  for  the  premises  if  used  as  a 
place  of  business  by  a  merchant  in  trade,  but  only  what  they  were  worth 
as  a  mere  store-house.***  And  even  to  this  extent,  the  trustee  is  charge- 
able only  for  the  time  he  actually  used  the  place,**'  and  if  he  surren- 
ders the  keys  immediately  after  he  receives  them,  he  incurs  no  liability 
for  rent  which  accrued  before  he  took  possession.***  And  in  a  case 
where  the  premises  had  been  used  by  the  bankrupt  for  the  purpose  of 
storing  his  goods,  under  a  lease,  and  the  trustee  knew  nothing  of  the 
lease  until  two  or  three  months  after  his  appointment,  when  he  was 
applied  to  for  the  rent,  whereupon  he  denied  his  liability  and  removed 
the  goods,  it  was  held  that,  as  he  had  not  accepted  the  lease  and  in  fact 
derived  no  benefit  from  the  premises,  he  was  not  liable  to  the  landlord 
for  any  sum.*** 

Whatever  may  be  the  sum  to  which  the  landlord  is  entitled  for  the 
use  of  his  premises  by  the  trustee,  he  is  not  required  to  prove  it  as  a 
debt  in  the  bankruptcy  proceedings  and  share  with  other  creditors. 
It  should  be  settled  by  the  court,  paid  as  a  part  of  the  expenses  of  ad- 
ministering the  estate,  and  entered  as  a  credit  item  on  the  trustee's  ac- 
counts.*** And  if  the  trustee  has  no  cash  in  hand  with  which  to  pay 
the  landlord's  charges,  he  may  be  ordered  to  sell  sufficient  personal 
property  for  that  purpose,  and  this  will  take  precedence  of  the 
bankrupt's  claim  to  have  his  exemptions  set  apart  out  of  such  person- 
alty.*** 

§  523.     Same;    Damages  for  Breach  of  Contract  or   Covenant. — 

The  rule  stated  in  a  preceding  section,***  that  a  landlord  cannot  main- 
tain a  claim  in  bankruptcy  against  the  estate  of  his  tenant  for  any  rent 
accruing  or  to  accrue  after  the  commencemenf  of  the  proceedings  in 
bankruptcy,  has  sometimes  worked  hardship,  and  landlords  of  bankrupt 
tenants  have  attempted  to  prove  a  claim  for  the  rent  which  would  have 
accrued  under  the  lease  during  the  remainder  of  the  term,  on  the  the- 
ory that  such  a  sum  was  recoverable  as  damages  for  the  tenant's  breach 
of  his  contract  or  covenant  to  pay  the  stipulated  rent.    But  such  claims 


306  In  re  Fowler,  8  Ben.  421,  Fed.  Cas. 
No.  4,997;  In  re  Lucius  Hart  Mfg.  Co., 
17  N.  B.  R.  459,  Fed.  Cas.  No.  8,592: 
In  re  Wheeler,  18  N.  B.  R.  385,  Fed.  Cas. 
No.  17,490;  In  re  Dunham,  Fed.  Cas. 
No.  4,145. 

30  7  In  re  Merrlfield,  3  N.  B.  R.  98,  Fed. 
Cas.  No.  9,4C5.  See  Longstreth  v.  Pen- 
nock,  9  Phila.  (Pa.)  394,  7  N.  B.  R.  449, 
Fed.  Cas.  No.  8,488. 

398  In  re  Criblier,  184  Fed.  338,  25  Am. 
Bankr.  Rep.  765. 


300  In  re  Washburn,  11  N.  B.  R.  66, 
Fed.  Cas.  No.  17,211. 

*oo  In  re  Jefferson,  93  Fed.  948,  ?  Am. 
Bankr.  Rep.  200;  In  re  Butler,  3  Pittsb. 
(Pa.)  369,  6  N.  B.  R.  501,  Fed.  Cas.  No. 
2,236;  In  re  Webb,  6  N.  B.  R.  302,  Fed. 
Cas.  No.  17,315;  In  re  Rose,  3  N.  B.  R. 
265,  Fed.  Cas.  No.  12,043;  In  re  Hoag- 
land,  18  N.  B.  R.  530.  Fed.  Cas.  No.  6,545. 

401  In  re  Grimes,  96  Fed.  529,  2  Am. 
Bankr.  Rep.  730. 

*02  Supra,  §  521. 
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have  generally  been  disallowed.***  And  the  same  rule  is  applied  where 
the  lease  contains  an  express  covenant  that,  upon  the  bankruptcy  of 
the  lessee,  the  lessor  may  terminate  the  lease  and  re-enter,  and  that  the 
lessee  shall  thereupon  be  liable  for  all  loss  and  damage  sustained  by 
the  lessor  on  account  of  the  premises  remaining  unlet  or  being  let  for 
the  remainder  of  the  term  for  a  less  rent  than  that  reserved  in  the  lease. 
A  claim  for  the  breach  of  such  a  covenant  does  not  constitute  a  "fixed 
liability  absolutely  owing  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy," but  the  liability  is  altogether  contingent,  because  of  the  un- 
certainty as  to  whether  the  lessor  will  re-enter  and  terminate  the  lease, 
and,  if  he  does,  whether  there  will  be  any  loss,  and  its  amount;  nor  is 
such  a  claim  provable  as  a  debt  "founded  upon  express  contract,"  un- 
der the  clause  of  the  statute  relating  thereto,  because  this  cannot  be 
construed  as  permitting  the  proof  of  claims  which  are  contingent  both 
as  to  liability  and  amount  at  the  commencement  of  the  proceedings.*** 
And  for  similar  reasons  it  has  been  held  that  a  claim  for  damages  against 
a  lessee  for  abandoning  the  premises,  a  dwelling  house,  so  that  it  was 
wrongfully  entered,  and  burned  and  destroyed,  is  not  a  provable  claim 
in  bankruptcy  proceedings.*** 

In  the  case  of  the  lease  of  machinery  or  similar  property,  the  lessor 
may  be  entitled  to  prove  a  claim  for  damages  for  having  it  thrown  back 
on  his  hands  by  the  bankruptcy  of  the  lessee.  If  such  a  lease  provides, 
for  instance,  that  it  shall  be  terminated  upon  the  bankruptcy  of  the 
lessee,  and  the  lessee  covenants  to  pay  to  the  lessor,  on  breach  or 
termination  of  the  lease,  certain  sums  to  cover  the  cost  of  transporta- 
tion of  the  machinery  back  to  the  lessor,  an  allowance  for  depreciation, 
and  the  expense  of  repairing  it  for  the  use  of  another  lessee,  these 
items  will  be  provable  as  a  claim  against  the  estate  of  the  lessee  in 
bankruptcy.***    But  it  has  been  held  that  a  claim  of  the  lessor  of  a  coal 


408  In  re  Leslie  &  Griffith  Co.  (D.  C.) 
230  Fed.  465,  36  Am.  Bankr.  Rep.  744: 
Ratsheslcy  v.  Whiting,  251  Fed.  268,  laS 
C.  C.  A.  424,  41  Am.  Bankr.  Rep.  640: 
Watson  V.  MerriU,  136  Fed. '359,  69  C.  0. 
A.  185,  14  Am.  Bankr.  Rep.  453;  In  re 
Amsteln,  101  Fed.  706,  4  Am.  Bankr. 
Rep.  246;  Ex  parte  Honphton,  1  Low. 
554,  Fed.  Cas.  No.  6,725;  In  re  Croney, 
8  Ben.  64,  Fed.  Cas.  No.  3,411;  In  re 
Hufnagel,  12  N.  B.  R.  554,  Fed.  Cas.  No. 
6,837.  Compare  In  re  Calorls  Mfg.  Co., 
179  Fed.  722,  24  Am.  Bankr.  Rep.  609: 
In  re  Mnllings  Clothing  Co.^  238  Fed.  58, 
151  C.  C.  A.  134,  L.  R.  A.  1918A,  539,  38 
Am.  Bankr.  Rep.  189.  And  see  In  re 
BLK.BKR.(3nED.)— GO 


.Mnllings  Clothing  Co.  (D.  C.)  252  Fed. 
667,  41  Am.  Bankr.  Rep.  756. 

4  04  In  re  Shaffer  (D.  C.)  124  Fed.  Ill, 
10  Am.  Bankr.  Rep.  633;  In  re  Roth  & 
Appel,  181  Fed.  667,  104  C.  C.  A.  649,  31 
L.  R.  A.  (N.  S.)  270,  24  Am.  Bankr.  Rep. 
588;  In  re  Ells  (D.  C.)  98  Fed.  967,  3  Am. 
Bankr.  Rep.  564. 

40B  Winfree  v.  Jones,  104  Va.  39,  51  S. 
B.  153,  1  L.  R  A.  (N.  S.)  201. 

406  In  re  Desnoyers  Shoe  Co.,  227  Fed. 
401,  142  C.  C.  A.  97,  36  Am.  Bankr.  Rep. 
51;  In  re  D.  C.  Clark  Shoe  Co.  (D.  O.) 
211  Fed.  341,  32  Am.  Bankr.  Rep.  238. 
Contra,  see  In  re  Jorolemon-OUver  Co., 
213  Fed.  625,  130  O.  O.  A.  217. 
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mine  for  the  cost  of  pumping  the  mine  after  abandonment  of  the  lease, 
due  to  the  bankruptcy  of  the  lessee,  in  view  of  stipulations  in  the  lease, 
was  for  a  contingent  liability,  dependent  on  continuance  of  the  term, 
and  therefore  not  provable  against  the  estate.**' 

407  In  re  Oallacher  Coal  Go.  (D.  O.)  205  Fed.  183,  29  Am.  Bankr.  Rep.  76a 
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CHAPTER  XXVI 

PROOF  AND  ALLOWANCE  OF  CLAIMS 

Necessity  of  Proot. 

Effect  of  Proof.        , 

Time  of  Making  Proof. 

Persons  Authorized  to  Prove. 

Pr6of  by  Agent  or  Attorney. 

Proof  by  Assignee  of  Claim. 

Proof  by  Persons  Contingently  Liable  for  Bankrupt; 

Form  and  Sufficiency  of  Deposition* 

Acknowledgment  of  Deposition. 

Receiving  and  Filing  Proofs.* 

Allowance  or  Disallowance  of  Proved  Claims. 

Postponement  of  Proofs.. 

Objections  to  Claims ;  Who  May  Object 

Same ;  Manner  and  Form  of  Objections. 

Same;  Grounds  of  Objection. 

Same;  Contest  and  Determination. 

Same;    Burden  of  Proof  and  Evidence. 

Amendment  and  Withdrawal  of  Proofs. 

Re-Ezamlnatlon  of  Claims  and  Expunging. 

Review  of  Referee's  Proceedings  by  Judge. 


§  524.  Necessity  of  Proof. — ^There  are  certain  things  which  a  cred- 
itor of  a  bankrupt  may  do  without  proving  his  claim.  He  may,  for  ex- 
ample, procure  an  order  for  the  examination  of  the  bankrupt,  when  he 
desires  by  this  means  to  discover  whether  it  will  be  worth  his  while  to 
prove  his  claim.*  But  if  the  creditor  wishes  to  participate  in  the  distri- 
bution of  the  bankrupt's  estate,  through  and  by  means  of  the  bankrupt- 
cy proceedings,  it  is  absolutely  necessary  that  he  should  establish  his 
status  and  the  validity  and  amount  of  his  claim  in  the  manner  which 
the  act  prescribes.*  A  secured  creditor,  it  is  true,  may  prefer  to  rely 
upon  his  security  and  avoid  the  bankruptcy  proceedings  altogether,  and 
he  will  not  generally  be  interfered  with  by  the  court  unless  there  is  rea- 
son to  think  that  something  might  be  realized  on  the  security  for  the 
benefit  of  the  general  creditors,  if  it  were  foreclosed  by  the  trustee  in 
bankruptcy.*    And  there  are  certain  privileged  claims  which  need  not 


1  In  re  Jehu,  04>  Fed.  638,  2  Am. 
Bankr.  Rep.  498;  In  re  Walker,  96  Fed. 
550,  3  Am.  Bankr.  Rep.  35. 

2  In  re  Dunn  Hardware  &  Furniture 
Co.,  132  Fed.  719,  13  Am.  Bankr.  Rep. 
147;  In  re  KUgerman  (D.  C.)  219  Fed. 
758,  33  Am.  Bankr.  Rep.  608.  Where  all 
things  necessary  to  bring  a  proposed 
composition  before  the  court  for  confirm- 
ation have  been  done,  the  court  cannot 
as  a  matter  of  law  refuse  confirmation 


on  the  objection  of  creditors  whose 
claims,  though  mentioned  in  the  sched- 
ules, have  not  been  proved  or  allowed. 
In  re  French,  181  Fed.  583. 

« Infra,  {  566.  And  see  In  re  Gold- 
smith, 118  Fed.  763,  9  Am.  Bankr.  Rep. 
419:  In  re  North  Star  Ice  &  Coal  Co.  (D. 
C.)  252  Fed.  301,  42  Am.  Bankr.  Rep.  76 ; 
In  re  Old  Oregon  Mfg.  Co.  (D.  C.)  2^6 
Fed.  S04,  38  Am.  Bankr.  Rep.  409.  A 
landlord,  having  a  Hen  or  charge  for  the 
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be  proved,  such  as  taxes.  Of  taxes  it  has  been  said :  "The  bankruptcy 
act  evidently  does  not  contemplate  that  they  shall  be  proved  like  an  or- 
dinary debt,  providing,  as  it  does,  that  they  shall  be  paid  by  the  trustee 
on  the  order  of  the  court,  and  that  he  shall  have  credit  in  his  accounts 
upon  filing  the  receipts  of  the  proper  officers  therefor."  *  And  while  the 
li^n  of  a  judgment  is  not  lost  by  failure  to  prove  the  claim  in  bankrupt- 
cy,* yet  a  judgment  creditor  cannot  share  in  the  distribution  of  the  es- 
tate without  doing  so.' 

And  where  formal  proof  of  the  debt  is  imperative,  nothing  can  avail 
as  a  substitute  for  it.  Thus,  the  finding,  in  a  decree  of  adjudication  in 
involuntary  bankruptcy,  that  the  petitioning  creditor  has  a  valid  and 
provable  claim  to  a  certain  ambunt,  is  not  conclusive  upon  the  trustee 
and  creditors,  so  as  to  dispense  with  proof  of  the  debt  of  that  creditor, 
or  to  preclude  questioning  his  right  to  participate  in  the  distribution  of 
the  estate.'  And  a  voluntary  litigation  against  the  trustee  of  a  claim 
against  the  estate,  resulting  in  a  judgment  against  the  trustee,  does  not 
create  a  preferred  debt  which  can  be  enforced  directly  against  the  es- 
tate, but  its  only  effect  is  to  liquidate  the  claim,  and  the  judgment  must 
be  proved.®  Again,  the  statement  of  a  debt  in  the  schedule  of  the  bank- 
rupt is  not  a  proof  of  it;  it  may  be  stated  in  fraud  and  may  not  exist, or 
the  bankrupt  may  have  made  payments  upon  it  or  have  counterclaims 
against  it.  The  debt  must  be  proved  by  the  oath  of  the  creditor  as  the 
law  directs.*  Furthermore,  a  creditor  who  proves  his  debt  in  bankrupt- 
cy must  do  so  absolutely  and  according  to  the  directions  of  the  statute 
and  the  rules  of  the  court ;  he  will  not  be  allowed  to  interpose  any  pro- 
test, qualification,  or  reservation. ^*  It  should  be  added  that  the  ordinary 
proceedings  upon  the  proof  and  allowance  of  the  demands  presented 
by  creditors  are  a  part  of  the  entire  proceeding  in  bankruptcy,  and  are 
not  to  be  regarded  as  so  many  separate  suits  at  law  or  in  equity.^* 


rent  due  him  on  the  property  of  his  ten- 
ant at  the  time  of  the  latter's  bank- 
ruptcy, but  the  amount  of  which  has  not 
been  adjudicated,  must,  in  order  to  pre- 
serve his  priority,  establish  his  claim  by 
proof,  the  same  as  other  creditors.  In 
re  Hayward,  130  Fed.  720,  12  Am,  Bankr. 
Rep.  264. 

*  In  re  Prince  &  Walter,  131  Fed.  546, 
12  Am.  Bankr.  Rep.  675;  In  re  Harvoy, 
122  Fed.  745,  10  Am.  Bankr.  Rep.  567; 
Paine  v.  Archer,  233  Fed.  259,  147  O.  O. 
A.  265,  37  Am.  Bankr.  Rep.  454. 

B  Cottrell  V.  Plerson,  12  Fed.  805. 

•  In  re  Rosenberg,  144  Fed.  442,  16 
Am.  Bankr.  Rep.  465.  Where  a  defend- 
ant   in  a   judgment    is  adjudicated    a 


bankrupt,  and  the  plalntifP,  with  knowl- 
edge of  the  bankruptcy  proceedings,  fails 
to  prove  his  judgment  therein,  he  cannot 
afterwards  set  off  his  Judgment  against 
a  Judgment  which  the  bankrupt  had  re- 
covered against  him  prior  to  the  bank- 
ruptcy proceedings.  Shoemaker  v.  Hur- 
witz,  56  Pa.  Super.  Ct.  632. 

7  In  re  Harper,  175  Fed.  412,  23  Am. 
Bankr.  Rep.  918;  In  re  Cleveland  Ina. 
Co.,  22  Fed.  200. 

8  In  re  Havens,  182  Fed.  367,  25  Am. 
Bankr.  Rep.  116. 

•  In  re  Davis,  2  N.  B.  R.  391,  Fed. 
Cas.  No.  3,618. 

10  Dutton  V.  Freeman,  6  Law  Rep.  447, 
Fed.  Cas.  No.  4,210. 

11  Wiswall  V.  Campbell,  93  U.  S.  347, 
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§  525.  Effect  of  Proof. — By  proving  his  claim  in  bankruptcy  a  cred- 
itor submits  the  same  to  the  jurisdiction  of  the  court.  If  he  is  a  non- 
resident, he  will  so  far  accept  the  jurisdiction  of  the  court  over  him,  by 
this  course,  that  his  obedience  to  its  orders  in  the  bankruptcy  proceed- 
ing may  be  enforced  by  the  power  of  striking  out  his  claim ;  ^  and  if  an 
alien  creditor  voluntarily  appears  and  proves  his  claim  and  receives  a 
dividend  thereon,  he  will  be  held  thereby  to  have  waived  the  exterri- 
torial immunity  from  the  operation  of  the  bankruptcy  law  which  other- 
wise would  have  saved  him  from  the  effect  of  the  discharge  granted  to 
the  bankrupt.**  Again,  the  proof  of  a  debt  establishes  the  status  of  the 
claimant  as  a  creditor  of  the  bankrupt,  connects  him  with  the  proceed- 
ings, and  gives  him  the  right  to  participate  therein  to  the  fullest  extent 
allowed  to  creditors,**  so  that  he  may,  for  example,  join  in  a  call  for  a 
meeting  of  creditors,**  or  file  charges  against  the  trustee  and  ask  for 
his  removal."  Moreover,  the  proof  establishes  the  validity  and  provable 
character  of  the  claim,  and  its  amount,  and  the  right  of  the  creditor  to 
receive  dividends  thereon,  in  a  manner  which  will  be  final  and  conclusive 
on  all  parties,  unless  an  appeal  is  taken  from  the  allowance  of  the  claim 
or  a  motion  for  its  re-examination  shall  be  made  and  prevail." 

The  bankruptcy  act  of  1867  provided  that  no  creditor  proving  his 
debt  or  claim  should  be  allowed  to  maintain  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt,  but  should  be  deemed  to  have  waived  all 
right  of  action  and  suit  against  him ;  and  it  was  held  that  such  implied 
waiver  applied  to  all  other  courts,  as  well  as  the  bankruptcy  court,  and 
that  any  suit  thereafter  commenced  by  such  creditor  against  the  bank- 
rupt should  be  enjoined."  The  present  statute  contains  no  such  provi- 
sion, although  it  allows  pending  suits  against  the  bankrupt  to  be  stayed 
until  the  question  of  his  discharge  is  determined.'  But  unless  the  creditor 
is  thus  controlled  by  the  court,  in  the  interest  of  the  estate  as  a  whole, 
the  doctrine  appears  to  prevail  that  the  filing  of  a  proof  of  his  claim  is 
not  a  waiver  of  his  right  of  action  on  it  in  another  court."    Certainly,  it 


23  L.  Ed.  92.3 ;  Mary  man  v.  S.  G.  Drey- 
fus Co.,  117  Ark.  17,  174  S.  W.  549. 

12  In  re  Kyler.  2  Ben.  414,  2  N.  B.  R. 
&49,  Fed.  Cas.  No.  7,956. 

isQay  V.  Smith,  3  Pet.  411,  7  L.  Ed. 
723. 

"  See  In  re  Smith,  2  Ben.  113,  1  N.  B. 
R.  243,  Fed.  Cas.  No.  12,971 ;  Button  v. 
Freeman,  5  Law  Rep.  447,  Fed.  Cas.  No. 
4.210;  In  re  Baldwin,  6  Ben.  196,  Fed. 
Cas.  No.  795. 

3  5  Id  re  Back  Bay  Automobile  Co.,  15.S 
Fed.  679,  19  Am.  Bankr.  Rep.  835. 

i«  In  re  Roanoke  Furnace  Co.,  152  Fed. 
H6, 18  Am.  Bankr.  Rep.  661. 


17  Sabin  v.  Larkin-Green  Logging  Co. 
(D.  C.)  218  Fed.  984,  34  Am.  Bankr.  Rep. 
210.  See  In  re  Merrick,  7  N.  B.  It  459, 
Fed.  Cas.  No.  9,463;  American  Woolen 
Co.  V.  Samuelsohn,  226  N.  Y.  61,  123  N. 
E.  154. 

IS  In  re  Meyers,  2  Ben.  424,  Fed.  Cas. 
No.  9,518:  Wilson  v.  Capuro,  41  Cal.  545; 
Burns  v.  Buricke  aCy.)  1  S.  W.  821. 

10  Bay  State  Milling  Co.  v.  Susman 
Feuer  Co.,  91  Conn.  482, 100  Atl.  19 ;  Bey- 
er V.  Sadvoransky,  108  Mi.sc.  Rpp.  463, 177 
N.  T.  Supp.  70.") ;  In  re  Biichan's  Soap 
Corp..  im  Fed.  1017,  22  Am.  Bankr.  Rep. 
382:   Ringenoldiis  v.  Abresch,   119  Wis. 
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does  not  preclude  the  creditor  from  proceeding  independently  against 
any  other  person  who  may  be  separately  liable  on  the  same  demand,  such 
as  a  surety ,*•  or  another  partner  in  the  same  firm  who  is  not  in  bankrupt- 
cy ;  **  nor  will  it  waive  his  right  to  assert  and  enforce  a  lien  upon  partic- 
ular property,**  or  to  claim  securities  held  as  collateral,**  or  to  pur3ue  an 
independent  remedy  given  by  the  state  law,  as,  by  the  arrest  of  the  debtor 
in  the  case  of  a  debt  fraudulently  contracted.**  So,  if  the  creditor  holds 
a  note  containing  a  waiver  of  exemptions,  his  proving  the  note  as  an  un- 
secured debt  in  the  bankruptcy  proceedings  will  not  debar  him  from  pro- 
ceeding in  a  competent  court  to  subject  the  exempt  property  to  the  sat- 
isfaction of  the  demand.**  As  to  the  specific  case  of  goods  obtained  by 
false  representations  and  not  paid  for,  the  creditor  does  not  waive  his 
right  of  action  for  damages  by  proving  his  claim  in  bankruptcy,**  but,  so 
far  as  the  bankruptcy  proceedings  are  concerned,  he  is  put  to  his  elec- 
tion eitlier  to  confirm  the  sale  and  assume  the  position  of  a  creditor  for 
the  price  or  to  repudiate  the  sale  and  recover  the  goods;  and  having 
made  his  election,  with  knowledge  of  the  facts,  by  proving  his  claim 
and  voting  as  a  creditor  in  the  bankruptcy  proceedings,  he  is  concluded 
thereby,  and  cannot  afterwards  withdraw  his  claim  and  demand  the 
goods.*'    On  a  similar  principle,  it  has  been  held  that  where  the  princi- 


410,  96  N.  W.  817.  See  In  re  E.  B.  Hav- 
ens &  Co.,  186  Fed.  583;  Graves  v.  Neosho 
Falls  Bank,  89  Kan.  179,  131  Pae.  146. 
Filing  a  claim  in  bankruptcy  against  an 
agent,  without  knowledge  of  an  undis- 
closed principal,  does  not  preclude  an  ac- 
tion against  the  latter.  Sweeney  y. 
Douglas  Copper  Co.,  149  App.  Div.  568, 
134  N.  Y.  Supp.  247.  Compare  Commer- 
<*Ial  Bank  of  Boonville  v.  Central  Nat. 
Bank  (Mo.  App.)  203  S.  W.  662.  After 
an  adjudication  of  bankruptcy  on  the 
voluntary  petition  of  the  debtor,  credi- 
tors who  had  previously  filed  an  invol- 
untary petition  do  not  lose  their  right  to 
attack  a  preferential  transfer  by  filing 
their  claims  with  the  referee.  Interna- 
tional Silver  Co.  v.  New  York  Jewelry 
Co.,  238  Fed.  045.  147  C.  C.  A.  639,  37 
Am.  Bankr.  Rep.  91. 

aornitod  States  v.  Schofleld  Co.,  182 
Fed.  240:  Curtin  v.  Katchinski,  31  Cal. 
App.  7a9,  161  Pac.  764 ;  Tutt  v.  Fighting 
Wolf  Mln.  Co.  (Mo.  App.)  209  S.  W.  304. 

21  Robinson  v.  First  Nat.  Bank,  98  Tex. 
184.  82  S.  W.  505. 

22  Coles  County  v.  Haynes  &  Lyons, 
134  111.  App.  320;  Sossler  v.  Paducah 
Blstnierips  Co..  168  Fed.  44,  21  Am. 
Bankr.  Rep.  723;  Horton  v.  Queens 
Coxmty  Machinery  Corp.,  101  Misc.  Rep. 


31,  166  N.  Y.  Supp.  662:  Joseph  Nelson 
Supply  Co.  V.  I^ary,  49  Utah,  493,  164 
Pac.  1047.  But  see  Brown  v.  City  Nat. 
Bank,  72  Misc.  Rep.  201,  131  N.  Y.  Supp. 
92. 

23  Thomas  v.  Taggart,  209  U.  S.  385, 
28  Sup.  Ct.  519,  52  L.  Ed.  845.  19  Am. 
Bankr.  Rep.  710.  But  see  First  Nat. 
Bank  v.  Exchange  Nat.  Bank,  179  App. 
Div.  22,  153  N.  Y.  Supp.  818,  164  N.  Y. 
Supp.  1092. 

24  In  re  Lewensohn,  104  Fed.  1006,  44 
C.  C.  A.  309,  affirming  99  Fed.  73,  3  Am. 
Bankr.  Rep.  594. 

28  In  re  Loden,  184  Fed.  965,  25  Am. 
Bankr.  Rep.  917;  In  re  Meredith.  144 
Fed.  230,  16  Am.  Bankr.  Rep.  331.  See 
In  re  Strickland.  167  Fed.  867,  21  Am. 
Bankr.  Rep.  734:  Drees  v.  Armstrong, 
180  Iowa,  29,  161  N.  W.  40. 

2«  Maxwell  v.  Martin,  130  App.  Div. 
80,  114  N.  Y.  Supp.  349 ;  Standard  Sew- 
ing Mach.  Co.  V.  Alexander,  68  S.  C.  506, 
47  S.  E.  711 ;  Sanger  Bros.  v.  Barrett 
(Tex.  Civ.  App.)  221  S.  W.  1087;  J.  K, 
Orr  Shoe  Co.  v.  T'pshaw  &  Powledge,  IS 
Ga.  App.  501,  79  S.  E.  362. 

27  Standard  Varnish  Works  v.  Hay- 
dock,  143  Fed.  318.  74  C.  C.  A.  456.  16 
Am.  Bankr.  Rep.  286;  Lynch  v.  Bronson 
(D.  C.)  160  Fed.  139,  20  Am.  Bankr.  Rep. 
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pal  of  several  joint  wrongdoers  has  become  bankrupt,  and  the  creditor 
has  proved  his  claim  as  upon  an  implied  contract  and  received  dividends, 
he  cannot  thereafter  maintain  an  action  in  tort  against  those  who  assist- 
ed the  principal  in  converting  the  property.**  But  this  doctrine  is  not 
unquestioned.  For  instance,  in  an  action  against  an  agent  for  conversion 
for  the  unauthorized  investment  of  plaintiff's  funds  in  certkin  notes,  it 
was  held  that  the  proving  of  such  notes  in  bankruptcy  against  the  estate 
of  the  maker,  and  the  receipt  of  a  dividend  thereon,  did  not  estop  the 
plaintiff  from  proceeding  with  the  action,  but  especially,  in  this  case, 
where  an  order  of  the  court  in  the  case  required  the  proving  of  the  claim 
and  directed  that  it  should  be  without  prejudice.**  So,  where  a  debtor,  in 
pursuance  of  a  scheme  to  defraud  his  creditors,  conveyed  land,  took  back 
a  mortgage,  and  assigned  the  mortgage,  it  was  considered  that  a  creditor, 
by  filing  his  proof  of  claim  in  the  bankruptcy  proceeding  against  the 
debtor,  did  not  waive  his  right  of  action  against  the  assignee  of  the  mort- 
gage for  the  fraud.*®  In  another  case,  where  a  creditor  of  a  partnership 
pledged  notes  to  one  of  the  partners  for  collection,  and  that  partner,  in 
violation  of  his  agreement  to  pay  the  proceeds  of  the  notes  to  the  cred- 
itor, used  the  money  to  pay  oft  other  indebtedness,  it  was  held  that  the 
creditor,  by  accepting  a  dividend  in  the  bankruptcy  proceedings  against 
the  partnership,  did  not  waive  his  right  of  action  against  the  partner  for 
misappropriation.*^  If  the  bankrupt  does  not  succeed  in  his  application 
for  a 'discharge,  then  a  creditor  who  has  proved  his  claim  is  remitted,  as 
to  any  unpaid  balance,  to  his  former  rights  and  remedies,  and  will  not 
be  estopped  from  pursuing  any  such  remedy  by  the  mere  fact  that  he 
proved  his  claim  and.  received  a  dividend  in  the  bankruptcy  proceed- 
ings.** Proof  of  a  claim  against. a  corporation  in  bankruptcy  is  not  a 
bar  to  an  action  thereon  against  the  stockholders.** 


400;  In  re  Kaplan  &  Myers  (D.  0.)  236 
Fed.  260,  37  Am.  Banfcr.  Rep.  630 ;  Edwlu 
Clapp  &  Son  V.  Knorr,.  106  Kan.  733, 189 
Pac.  936.  But  see,  as  to  reserving  a 
right  to  reclaim  the  goods,  In  re  Kaplan 
&  Myers,  241  Fed.  459,  154  C.  C.  A.  291, 
39  Am.  Bankr.  Rep.  367.  And  see  Smith 
V.  Ganikin,  259  Fed.  51,.  170  C.  C.  A.  61, 
44  Am.  Bankr.  Rep.  278. 

^8  Shonkweiler  v.  Harrington.  102 
Neb.  710,  169  N.  W.  258.  And  see  Wern- 
er V.  Manson,  107  Misc.  Rep.  76,  176  N. 
Y.  Snpp.  742. 

t»Parkerson  v.  Borst  (C.  C.  A.)  264 
Fed.  761,  45  Am.  Bankr.  Rep.  531. 

»o  Jasper  v.  Rozinski,  228  N.  Y.  349, 
127  N.  B.  189. 

»i  Beal-Bnrrow  Dry  Goods  Co.  v.  Tal- 
bnrt,  139  Ark.  113,  213  S.  W.  20. 


»«  Frey  v.  Torrey,  175  N.  Y.  501,  67  N. 
B.  1082 ;  Dingee  v.  Becker,  9  Phlla.  (Pa.) 
196,  9  N.  B.  R.  508,  Fed.  Cas.  No.  3,919 ; 
Ansonia  Brass  &  Copper  Co.  v.  New 
Lamp  Chimney  Co.,  53  N.  Y.  123,  13  Am. 
Rep.  476,  10  N.  B.  R.  355;  Hoyt  v.  Freel, 
8  Abb.  Prac.  N.  S.  (N.  Y.)  220,  4  N.  B.  R. 
131;  Valente  v.  Cosentino,  218  Mass.  125, 
105  N.  E.  551.  But  one  whose  claim  has 
been  proved  against  the  estate  of  a  bank- 
rupt, and  afterwards  expunged,  cannot 
thereafter  prosecute  it  in  a  state  court. 
Pease  v.  Bennett,  17  N.  H.  124. 

8  3  Cliamberlln  v.  Huguenot  Mfg.  Co., 
118  Mass.  532:  Shellington  v.  Rowland, 
53  N.  Y.  371 ;  Hall  v.  Robertson,  213  lU. 
App.  147.  But  see  Swofford  Bros.  Dry 
Goods  Co.  V.  Owen.  37  Okl.  616,  133  Pac. 
193,  L.  R.  A.  19160,  189. 
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§  526.  Time  of  Making  Proof. — ^The  statute  declares  that  "claims 
shall  not  be  proved  against  a  bankrupt  estate  subsequent  to  one  year 
after  the  adjudication ;  or,  if  they  are  liquidated  by  litigation,  and'  the 
final  judgment  therein  is  rendered  within  thirty  days  before  or  after  the 
expiration  of  such  time,  then  within  sixty  days  after  the  rendition  of 
such  judgment;  provided  that  the  right  of  infants  and  insane  persons 
without  guardians,  without  notice  of  the  proceedings,  may  continue  six 
months  longer."'*  The  cases  cited  in  the  margin  will  illustrate  the 
meaning  of  the  phrase  "liquidated  by  litigation"  in  the  above  provi- 
sion.^ Specifically,  it  is  held  that  the  term  "litigation"  is  not  limited 
to  proceedings  having  for  their  object  only  the  ascertainment  of  the 
amount  due  on  the  claim,  but  includes  as  well  proceedings  to  ascertain 
the  kind  and  character  or  validity  of  the  claim,**  and  hence  applies  to  a 
case  where  the  creditor  has  claimed  to  hold  security,  and  has  litigated 
that  question  and  been  defeated,  and  thereafter  attempts  to  prove  as  a 
general  creditor."  In  any  case,  therefore,  where  the  creditor  has  a 
suit  pending  which  will  determine  the  validity,  nature,  and  amount  of 
his  claim,  he  has  the  right  to  wait  until  the  end  of  the  litigation  and  then 
prove  his  claim,  though  more  than  a  year  from  the  date  of  the  adjudi- 
cation may  then  have  elapsed.*'  In  the  words  Kmiting  the  right  of  proof 
to  a  year  after  the  "adjudication,"  this  term,  as  elsewhere  defined  in  the 
statute,  means  the  date  of  the  entry  of  a  decree  that  the  defendant  is  a 
bankrupt,  or,  if  such  decree  is  appealed  from,  then  the  date  when  such 


3*  Bankruptcy  Act  1898,  §  57ii.  Under 
this  provision,  claims  liquidated  by  liti- 
gation can  be  filed  no  later  than  one  year 
and  ninety  days  after  the  adjudication. 
In  re  Edelen,  248  Fed.  580,  40  Am. 
Bankr.  Rep.  834.  A  creditor  is  not 
chargeable  with  laches  in  proving  his 
claim,  where  it  is  presented  within  the 
year  allowed  by  the  statute,  unless  the 
rights  of  others  have  been  prejudiced  by 
his  delay.  In  re  EVuulap  Carpet  Co.  (D. 
C.)  206  Fed.  726,  30  Am.  Bankr.  Rep.  664. 
Failure  of  a  landlord  to  present  a  claim 
for  a  lien  for  rent  und«r  Rev.  Stat.  Tex. 
art.  5490,  untU  more  than  30  days  after 
the  adjudication  of  the  tenant  as  a  bank- 
rupt docs  not  defeat  his  ripht.  Lontos 
V.  Coppard,  246  Fed.  803,  159  O.  C.  A. 
105.  40  Am.  Bankr.  Rep.  575. 

8  5  In  re  Clover  Creamery  Ass*n,  176 
Fed.  907:  100  C.  C.  A.  377,  23  Am. 
Bankr.  Rep.  884;  Powell  v.  Leavitt,  150 
Fed.  89,  80  C.  C.  A.  43;  In  re  Lyons 
Beet  Suj?ar  Refining  Co.,  192  Fed.  445, 
27  Am.  Bankr.  Rep.  610;  In  re  Clark. 
176  Fed.  055,  24  Am.  Bankr.  Rep.  388; 
In   re    Coventry    Evans    Furniture   Co., 


171  Fed.  673,  22  Am.  Bankr.  Rep.  623 
In  re  Fagan,  140  Fed.  758, 15  Am.  Bankr 
Rep.  520 ;   In  .re  E.  O.  Thompson's  Sons, 
123  Fed.  174,  10  Am.  Bankr.  Rep.  581 
in    re    Landis,    156    Fed.    318,    19   Am 
Bankr.  Rep.  420;    Moore  v.  Simms,  257 
Fed.  540, 168  C.  O.  A.  524,  44  Am.  Bankr 
Rep.  19. 

3  e  In  re  Standard  Telephone  &  Electric 
Co.,  186  Fed.  586,  26  Am.  Bankr.  Rep. 
601. 

8 Tin  re  Sal va tor  Brewing  Co.,  188 
Fed.  522,  26  Am.  Bankr.  Rep.  21 ;  First 
Nat.  Bank  v.  Cameron,  209  Fed.  611,  126 
C.  C.  A.  433,  31  Am.  Bankr.  Rep.  209. 
695. 

8  8  In  re  Baird,  154  Fed.  215,  18  Am. 
Bankr.  Rep.  655;  In  re  Keyes,  160  Fed. 
763,  20  Am.  Bankr.  Rep.  183;  Powell 
v.  Leavitt,  150  Fed.  89,  80  O.  O.  A.  43; 
In  re  Salvator  Brewing  Co.,  193  Fed. 
9S9,  113  C.  O.  A.  626.  28  Am.  Bankr.  Rep. 
56;  In  re  Venstrom,  205  Fed.  325.  30 
Am.  Bankr.  Rep.  569;  Piatt  v.  Ives,  86 
Conn.  690.  86  Atl.  579;  In  re  Louis  J. 
BergdoU  Motor  Co.,  2.33  Fed.  410,  147  O. 
C.  A.  346,  37  Bankr.  Rep.  SOL 
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decree  is  finally  confirmed.**  This  includes  not  only  the  case  where  an 
appeal  from  a  decree  of  adjudication  is  "affirmed,"  but  also  where  such 
an  appeal  is  dismissed.*^  If  the  debt  of  the  particular  creditor  was  not 
scheduled  in  time  for  proof  and  ^lowance,  it  will  not  be  affected  by  the 
discharge  of  the  bankrupt,  except  when  the  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy.*^ 

The  generally  accepted  rule  is  that  the  bar  of  the  statute,  as  to  the 
time  for  proving  claims,  is  absolute  and  prohibitive;  that  a  creditor 
cannot  be  permitted  under  any  circumstances  whatever  to  come  in  for 
the  purpose  of  making  prpof  after  the  end  of  the  year  (except  as  spe- 
cially steted  in  the  statute),  but  forfeits  all  right  in  that  behalf  by  d6- 
lay ;  and  that  the  court  has  no  discretionary  power  to  permit  the  filing 
of  proofs  after  the  end  of  the  year,  either  nunc  pro  tunc  or  otherwise.** 
This  rule  is  applied  so  strictly  that  it  is  held  to  make  no  difference 
that  the  particular  claim  was  not  scheduled  and  that  the  creditor  had 
no  notice  of  the  proceedings,*'  or  that,  during  the  statutory  year,  the 
creditor  was  asserting  and  litigating  the  validity  of  a  preference,  and 
was  thereby  prevented  from  making  his  proof,**  or  that  a  composition 
had  been  effected,*^  or  that  the  failure  to  make  proof  in  due  time  was 
caused  solely  by  accident  and  mistake,**  or  because  the  creditor  was 
misled  and  omitted  to  prove  his  claim  in  consequence  of  the  fraudulent 
concealment  of  assets  by  the  bankrupt,  who  listed  no  property.*'  And 
a  claim  cannot  be  allowed,  after  the  end  of  the  year,  under  the  guise 


30  Bankruptcy  Act  1898,  f  1,  clause  2. 
Where  an  adjudication  in  bankruptcy 
was  vacated  and  the  proceedings  dis- 
missed, but  the  order  of  y  a  cation  was 
reversed  on  appeal,  and  pursuant  to 
mandate  the  adjudication  and  proceed- 
.ings  were  reinstated,  it  was  held  that 
the  court  had  power  to  allow  a  year 
thereafter  for  filing  claims.  In  re  Mai- 
kan  (D.  C.)  265  Fed.  867,  45  Am.  Bankr. 
Rep.  86. 

40  In  re  Lee,   171  Fed.  266,   22  Am. 
Bankr.  Rep.  820. 

41  Bankruptcy  Act  1898,  $  17. 

*2ln  re  Ingalls  Bros.,  137  Fed.  517, 
70  C.  C.  A.  101,  13  Ain.  Bankr.  Rep.  512 ; 
In  re  Blond,  188  Fed.  452;  In  re  Peck, 
168  Fed.  48,  21  Am!  Bankr.  Rep.  707; 
In  re  Hawk,  114  Fed.  916,  52  C.  C.  A. 
536,  8  Am.  Bankr.  Rep.  71 ;  Bray  v.  Cobb, 
100  Fed.  270,  3  Am.  Bankr.  Rep.  788 ;  In 
re  Co-operative  Knitting  Mills,  202  Fed. 
1016,  30  Am.  Bankr.  Rep,  181;  In  re* 
Knosco,  208  Fed.  201 ;  In  re  Thompson, 
227  Fed.  981,  142  C.  C.  A.  439,  36  Am. 


Bankr.  Rep.  190;  In  re  Trlon  Mfg.  Co. 
(D.  C.)  224  Fed.  521,  35  Am.  Bankr.  Rep. 
480;  In  re  McCarthy  Portable  Elevator 
Co.  (D.  C.)  205  Fed.  986,  30  Am.  Bankr. 
Rep.  247. 

4  8  Santa  Rosa  Bank  v.  White,  139  Cal. 
703,  73  Pac.  577;  In  re  Muskolca  Lum- 
ber Co.,  127  Fed.  886,  11  Am.  Bankr. 
Rep.  761. 

44  In  re  Leibowitz,  108  Fed.  617,  6  Am. 
Bankr.  Rep.  268;  In  re  Kemper,  142 
Fed.  210,  15  Am.  Bankr.  Rep.  675;  In 
re  Rhodes,  105  Fed.  231,  5  Am.  Bankr. 
Rep.  197. 

4  5  In  re  Brown,  123  Fed.  336,  10  Am. 
Bankr.  Rep.  588;  In  re  Bickmore  Shoe 
Co.  (D.  O.)  263  Fed.  926,  45  Am.  Bankr. 
Rep.  24, 

40  In  re  Sanderson,  160  Fed.  278,  20 
Am.  Bankr.  Rep.  396. 

47  In  re  Meyer,  181  Fed.  904,  25  Am. 
Bankr.  Rep.  44;  In  re  Peck,  161  Fed. 
762,  20  Am.  Bankr.  Rep.  629 ;  Chapman 
V.  Whitsetf,  236  Fed.  873,  150  0.  O.  A, 
135,  38  Am.  Bankr.  Rep.  424. 
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of  an  amendment  or  substitute  for  a  prior  claim,  filed  in  due  time  but 
afterwards  withdrawn.** 

But  this  severe  rule  has  been  felt  to  work  hardship  in  numerous 
cases,  and  the  courts  have  often  attefhpted  to  mitigate  it  in  favor  of 
creditors  who  were  not  to  blame  for  the  delay.  Thus,  it  has  been  held 
that  the  statute  should  not  be  so  construed  as  to  prevent  proof  of  a  valid 
claim  after  the  expiration  of  the  year,  where  objection  is  not  made  by 
any  other  creditor  or  by  the  trustee,  but  by  the  bankrupt  alone,  and  the 
delay  was  caused  by  the  latter's  own  fraud.**  .  So  where  the  peculiar  cir- 
cumstances of  the  case  rendered  it  impossible  to  file  the  claim  for  proof 
within  the  limited  time.**  And  itvhas  been  thought  that  where  a  pre- 
ferred creditor  is  compelled  to  surrender  a  voidable  preference,  he  should 
thereafter  be  allowed  to  prove  his  claim  before  the  estate  is  finally 
settled,  though  more  than  a  year  after  the  adjudication.*^  And  in  a  case 
where  the  bankruptcy  court  ordered  a  sale  of  the  bankrupt's  estate,  on 
condition  that  the  purchaser  should  pay  to  each  unsecured  creditor  a 
specified  per  cent  of  his  claim,  ^nd  the  purchaser  paid  the  money  to  the 
receiver,  who  turned  it  over  to  the  trustee,  who  declared  a  dividend  to 
the  unsecured  creditors,  but  excluding  one  creditor  on  the  ground  that 
he  had  failed  to  prove  his  claim  within  the  statutory  time,  it  was  held 
that  the  court  must  permit  the  filing  nunc  pro  tunc  of  an  amended  formal 
proof  of  the  claim.**  Further,  this  limitation  of  time  is  not  binding  on 
the  United  States  as  a  creditor,**  nor  does  it  apply  to  a  claim  of  owner- 
ship of  property  adverse  to  the  bankrupt  and  to  his  estate.**  And  as  to 
specific  claims  to  funds  in  the  possession  of  the  trustee,  it  is  held  that 
the  court  of  bankruptcy  may  limit  the  time  for  claimants  to  prove  their 
title  to  less  than  a  year,  provided  that  notice  is  given  to  them  and  a 
reasonable  length  of  time  accorded.** 

The  present  bankruptcy  statute  also  declares  that  if  any  creditors 
do  not  make  proof  of  their  claims  until  after  dividends  have  been  de- 


«8  In  re  E.  O.  Thoiupson's  Sons,  123 
Fed.  174,  10  Am.  Bankr.  Kep.  581.  But 
a  claim  the  proof  of  which  was  defective 
because  It  lacked  a  statement  of  the  offi- 
cial character  of  the  officer  signing  the 
Jurat,  and  was  returned  to  the  creditor's 
attorney  for  correction,  was  held  prop- 
erly allowed,  though  not  redelivered  to 
the  referee  for  two  years.  In  re  Haskell 
(D.  C.)  228  Fed.  819,  36  Am.  Bankr.  Rep. 
428. 

40  In  re  Towne,  122  Fed.  313,  10  Am. 
Bankr.  Rep.  284. 

BO  In  re  Fagan,  140  Fed.  758,  15  Am. 
Bankr.  Rep.  520.  » 

81  In  re  Otto  F.  Lange  Co.,  170  Fed. 
114,  22  Am.  Bankr.  Rep.  414. 


ft2  In  re  Basha  (G.  C.  A.)  200  Fed.  951, 
29  Am.  Bankr.  Rep.  225. 

B»  In  re  Stoever,  127  Fed.  394,  U  Am. 
Bankr.  Rep.  345 ;  United  States  ▼.  Birm- 
ingham Trust  &  Savings  Ck>.,  258  Fed. 
562, 169  C.  G.  A.  502,  43  Am.  Bankr.  B^. 
430. 

B4Nauman  Go.  v.  Bradshaw,  193  Fed. 
350,  113  C.  G.  A.  274,  27  Am.  Bankr.  Rep. 
565. 

B  5  In  re  T.  A.  Mclntyre  &  Go.,  176  Fed. 
.552, 100  C.  C.  A.  140,  24  Am.  Bankr.  Rep. 
4;  In  re  Lathrop,  Haskins  &  Go.,  223 
Fed.  912,  139  G.  G.  A.  392,  34  Am.  Bankr. 
Rep.  739. 
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clared  and  paid  to  the  others,  the  right  of  such  others  shall  not  be  af- 
fected thereby,  but  the  late  proving  creditors  are  to  receive  dividends 
equal  in  amount  to  those  already  received  by  the  other  creditors,  if  the 
estate  amounts  to  so  much,  before  such  other  creditors  are  paid  any 
further  dividends.**  The  law  plainly  intends  that  the  first  proof  of 
claims  shall  ordinarily  take  place  at  the  first  meeting  of  creditors.  But 
it  is  held  that  creditors  are  entitled  to  prove  tHeir  claims  before  the  day 
of  such  first  meeting,  so  as  to  make  themselves  parties  to  the  proceeding 
and  be  entitled  to  an  order  for  the  examination  of  the  bankrupt.*'  The 
presentation  and  delivery  of  proof  of  a  claim  to  the  trustee  in  bank- 
ruptcy, within  the  limited  time,  is  a  sufficient  filing  of  it."  And  where 
a  creditor  prosecutes  a  suit  or  petition  against  the  trustee,  and  recovers 
judgment,  his  claim  is  so  far  before  the  court  that  it  may  be  considered 
as  "proved"  for  the  purpose  of  saving  the  bar  of  the  statute.**  So,  a 
claim  duly  proved  within  the  year  may  be  increased  after  that  time 
where  it  is  made  necessary  by  a  requirement  that  the  creditor  shall  re- 
turn preferences  received  as  a  condition  to  its  allowance.**  And  where 
a  claim  against  a  bankrupt's  estate  was  originally  filed  within  the  year, 
but  was  disallowed,  and  subsequent  proceedings  showed  that  it  should 
have  been  filed  for  a  larger  amount,  it  was  held  that  the  amendment 
filed  after  the  year  had  expired  was  not  barred  by  the  one-year  limita- 
tion.** .  This  limitation  is  restricted,  according  to  its  spirit  and  purpose, 
to  claims  which  existed  as  such  at  the  time  of  the  adjudication,  that  is, 
claims  which  were  then  available  against  the  bankrupt  himself.  It  does 
not  apply  to  expenses  or  liabilities  incurred  by  the  receiver  or  the  trus- 
tee after  the  adjudication,  suqh,  for  example,  as  a  landlord's  claim  for 
rent  of  premises  while  they  were  occupied  by  the  trustee.** 

§  527.  Persons  Authorized  to  Prove. — ^Any  person  being  the  lawful 
owner  of  a  claim  against  the  bankrupt  may  prove  it  against  his  es- 
tate, and  the  fact  that  another  has  previously  filed  a  claim  as  a  creditor 
on  the  same  account  does  not  prejudice  his  right  to  offer  proof  of  it.** 
Where  various  claims  of  the  same  general  order  have  been  pooled  or 
placed  in  the  hands  of  a  committee  or  a  trustee,  they  may  be  proved 


6«  WUliam  Openhym  &  Sons  v.  Blake» 
157  Fed.  536,  19  Am.  Bankr.  Rep.  639; 
Bankruptcy  Act  1S08,  8  65c.  See  In  re 
Coulter  (D.  C.)  206  Fed.  906,  30  Am* 
Bankr.  Rep.  75. 

6T  In  re  Patterson,  1  Ben.  448,  1  N. 
B.  R.  100,  Fed.  Cas.  No.  10,814. 

»«  J.  B.  Orcutt  Co.  V.  Green,  204  U.  S. 
96,  27  Sup.  Ct  195,  51  L.  Ed.  390,  17  Am. 
Bankr.  Rep.  72;  Orinoco  Iron  Co.  v. 
Metzel,  230  Fed.  40,  144  C.  C.  A.  338,  36 
Am.  Bankr.  Rep.  247. 

>•  Buckingham  v.  Estes,  128  Fed.  584, 


63  C.  C.  A.  20;  In  re  Strobel,  163  Fed. 
787,  20  Am.  Bankr.  Rep.  884. 

eo  In  re  Shiebler,  165  Fed.  363,  21  Am. 
Banki*.  Rep.  309. 

«i  In  re  Hamilton  Automobile  Co.,  209 
Fed.  596,  126  C.  C.  A.  418,  31  Am.  Bankr. 
Rep.  205. 

•2  In  re  Green  (D.  0.)  231  Fed.  253, 
36  Am.  Bankr.  Rep.  188. 

08  In  re  James  Dunlap  Carpet  Co.,  171 
Fed.  532,  22  Am.  Bankr.  Rep.  788 ;  In  re 
Ihmlap  Carpet  Co.,  206  Fed.  726,  30 
Am.  Bankr.  Rep.  664. 
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by  such  representative,^*  but  the  fact  that  a  series  of  bonds  issued  by 
the  bankrupt  corporation  are  secured  by  a  mortgage  to  a  trustee  does 
not  exclude  the  right  of  individual  bondholders  to  prove  their  several 
claims.®*  Where  the  creditor  has  become  bankrupt,  his  trustee  in  bank- 
ruptcy is  the  proper  person  to  prove  the  claim  against  the  debtor's  es- 
tate.'®  There  are  also  cases  where  two  or  more  creditors  may  join  as 
provants  or  petitioners,  as  where  joint  indorsers  of  the  bankrupt's  note 
have  taken  it  up,  each  advancing  half  the  necessary  funds.®'  There  is  no 
reason  why  a  county  or  other  municipal  corporation  should  not  file  and 
prove  a  claim  against  an  estate  in  bankruptcy .••  But  a  creditor  whose 
claim  is  one  for  unliquidated  damages  should  first  make  application  to 
the  court  to  direct  the  manner  in  which  it  shall  be  liquidated,  and  when 
that  is  done,  he  may  file  and  prove  his  claim.** 

In  case  the  creditor  is  a  partnership,  either  of  the  partners  may  prove 
the  claim  in  the  manner  provided  by  law.  It  is  only  necessary  that  the 
deposition  proving  the  debt  should  contain  a  sworn  statement  that  the 
deponent  is  a  member  of  the  firm,  with  such  slight  changes  of  phrase- 
ology as  are  rendered  necessary  by  the  circumstances.'®  When  the  debt 
is  due  to  a  corporation,  the  rule  is  that  "the  deposition  shall  be  made  by 
the  treasurer,  or  if  the  corporation  has  no  treasurer,  by  the  officer  whose 
duties  most  nearly  correspond  to  those  of  treasurer."  '*  But  it  is  held, 
on  the  broad  general  principle  that  any  person  who  is  authorized  to  give 
an  acquittance  of  a  debt  is  entitled  to  prove  that  debt  in  bankruptcy, 
that  a  receiver  appointed  to  take  charge  of  a  corporation  upon  its  dis- 
solution, or  upon  proceedings  in  bankruptcy  or  insolvency  against  it, 
in  either  a  state  or  federal  court,  may  properly  make  proof  of  a  debt 
due  to  such  corporation  from  a  bankrupt  debtor.'*     The  fact  that  the 


«*  In  re  Salvator  Brewing  Co.,  188 
Fed.  522,  26  Am.  Bankr.  Rep.  21 ;  In  re 
E.  T.  Kenney  Co.,  136' Fed.  451,  14  Am. 
Bankr.  Rep.  611. 

»5  Mackay  v.  Randolph  Macon  Coal 
Co.,  178  Fed.  881,  102  O.  C.  A.  115,  24 
Am.  Bankr.  Rep.  719.  See  In  re  A.  J. 
Ellis,  Inc.,  252  Fed.  4a3,  164  C.  C.  A. 
399,  42  Am.  Bankr.  Rep.  387. 

ee  Bankruptcy  Act  1898,  §  57m. 

•T  In  re  Fanners'  Supply  Co.,  170  Fed. 
502,  22  Am.  Bankr.  Rep.  460. 

««In  re  Worcester  Coimty,  102  Fed. 
808,  42  C.  C.  A.  637,  4  Am.  Bankr.  Rep. 
496. 

fl»In  re  Silverman,  101  Fed.  219,  4 
Am.  Bankr.  Rep.  83. 

70  General  Order  No.  21,  clause  1; 
Form  No.  24.  Where  a  partnership  Is  in 
bankruptcy,  the  firm  may  prove  against 


an  individual  partner  and  vice  versa. 
Bankruptcy  Act  1898,  §  5g. 

71  General  Order  No.  21,  clause  1. 
This  order  was  amended, -Nov.  1,  1915, 
by  adding  this  provision:  ^'If  the  treas- 
urer or  corresponding  officer  is  not  with- 
in the  district  wherein  the  bankruptcy 
proceedings  are  pending,  the  deposition 
may  be  made  by  some  officer  or  agent  of 
the  corporation  having  knowledge  of  the 
facts."  As  to  proof  by  the  president  of 
a  corporation,  who  performs  the  ordina- 
ry duties  of  a  treasurer,  see  In  re  Els^i- 
berg  (D.  C.)  251  Fed.  427,  40  Am.  Bankr. 
Rep.  864. 

72  Ex  parte  Norwood,  3  Blss.  504,  Ffed. 
Cas.  No.  10,364 ;  In  re  Republic  Ins.  Co., 
8  N.  B.  R.  197,  Fed.  Cas.  No.  11,705;  In 
re  Baxter,  18  N.  B.  R.  560,  Fed.  Cas. 
No.  1,121 ;  Dight  v.  Chapman,  44  Or.  265, 
75  Pac.  585,  65  L.  R.  A.  793. 
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president  of  a  corporation  has  ceased  to  be  a  stockholder  cannot  be 
raised  as  an  objection  to  proof  of  a  claim  by  him  in  favor  of  the  cor- 
poration against  his  estate  in  bankruptcy.''*  If  the  claim  to  be  proved  is 
due  to  a  state,  the  proof  should  be  made  by  the  state  treasurer  or  by  some 
officer  holding  a  relation  to  the  state  government  similar  to  that  which 
a  treasurer  or  cashier  bears  to  a  business  corporation  of  which  he  is 
such  officer.'*  Proof  of  claim  for  wages  of  labor  due  to  a  minor  is  prop- 
erly made  by  his  father,  at  least  if  there  is  nothing  to  show  emancipa- 
tion.'* And  one  of  two.or  more  executors  may  sign  and  verify  a  claim 
on  behalf  of  the  estate.'* 

§  528.  Proof  by  Agent  or  Attorney. — ^The  present  bankruptcy  act 
provides  that  a  proof  of  claim  shall  be  "signed  by  a  creditor" ;  but  then, 
another  clause  provides  that  the  term  "creditor"  may  include  "his  duly 
authorized  agent,-attorney,  or  proxy."  "  And  although  the  official  form 
(No.  35)  provided  for  the  proof  of  a  claim  by  agent  or  attorney  requires 
the  deponent  to  state  the  reason  why  the  deposition  "can  not"  be  made 
by  the  claimant  in  person,  yet  the  General  Order  (No.  21)  which  is  of 
higher  authority  than  the  form,  is  fully  satisfied  if  the  deposition  sets 
forth  the  reason  why  it  "is  not"  made  by  the  claimant  in  person.  Upon 
the  whole,  therefore,  we  conclude  that  if  there  is  any  good  reason  for 
the  proof  being  made  by  an  agent  or  attorney  it  may  be  so  made,  notwith- 
standing it  would  not  have  been  entirely  impossible  for  the  claimant  to 
make  the  proof  in  person.'*  Thus,  as  held  in  some  of  the  cases  under  the 
former  statute,  where  the  creditor  himself  has  no  personal  knowledge  of 
the  facts  respecting  the  debt,  proof  may  be  made  by  an  agent  who  has 
had  exclusive  charge  and  control  of  the  same,  and  who  has  personal 
knowledge  of  all  the  facts  required  to  be  sworn  to  in  making  the  proof.'* 
Authority  to  prove  a  debt  in  bankruptcy  proceedings  in  behalf  of  the 
creditor  may  be  conferred  by  a  formal  power  of  attorney,  which  must  be 
"proved  and  acknowledged  before  a  referee,  or  a  United  States  commis- 
sioner or  a  notary  public."  **    But  if  the  creditor,  at  the  time  of  making 


78  In  re  Morgan,  8  Ben.  186,  Fed.  Gaa 
No.  9,797. 

T*In  re  Com  Exchange  Bank,  15- N. 
B.  B.  216,  Fed.  Cas.  No.  3,243. 

75  In  re  Haskell  (D.  C.)  228  Fed.  819, 
o6  Am.  Bankr.  Rep.  428. 

7«  In  re  Schaffner  (C.  O.  A.)  267  Fed. 
977.  45  Am.  Bankr.  Rep.  681. 

7  7  Compare  Bankruptcy  Act  1898,  { 
57,  with  Id.,  f  1,  d.  9. 

7  8  While  the  statute  allows  proof  of 
claim  to  be  made  by  an  agent,  it  Is  not 
contemplated  that  proof  of  claim  can  be 
80  made  when  the  principal  is  present 
and  able  to  file  his  own  proof.    And  a 


claim  will  be  disallowed  where  the  proof 
is  made  by  an  agent  as  the  principal, 
without  disclosing  the  agency,  for  it  is 
in  that  case  false.  In  re  Collins  (D.  C.) 
235  B^.  937,  37  Am.  Bankr.  Rep.  692. 

7»In  re  Watrous,  14  N.  B.  R.  258, 
Fed.  Cas.  No.  12,270. 

80  General  Order  No.  21,  par.  6.  Un- 
der the  former  statute,  a  power  6t  at- 
torney to  prove  a  debt  in  bankruptcy 
was  not  required  to  be  acknowledged. 
In  re  Barnes,  1  Low.  560,  Fed.  Cas.  No. 
1,012;  In  re  South  Boston  Iron  Co.,  4 
Cliff.  343,  Fed.  Cas.  No.  13,183.  An  at- 
torney in  fact  may  prepare  and  present 
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the  power  of  attorney,  is  in  a  foreign  country,  the  instrument  may  be 
acknowledged  before  a  United  States  consul  in  such  country.**  It  is 
also  held  that  a  power  of  attorney  duly  executed  to  either  of  three 
persons  as  substitutes,  but  acknowledged  before  one  of  them,  though 
void  as  to  that  one,  may  lawfully  be  executed  by  either  of  the  other 
two.'* 

Guardians,  executors,  administrators,  and  all  other  persons  acting 
in  a  representative  capacity,  may  make  proof  in  bankruptcy  of  the 
claims  of  the  f)ersons  or  estates  represented  by  them.**  But  it  seems 
that  the  bankrupt  himself  cannot  act  as  the  trustee  or  representative 
of  a  creditor  in  proving  the  latter's  claim  against  his  own  estate  and 
securing  its  allowance.**  But  while  the  attorney  for  the  bankrupt  should 
not  be  permitted  to  appear  in  the  proceedings  as  attorney  for  a  creditor 
also,  yet,  in  the  absence  of  a  rule  of  court  on  the  subject,  a  claim  duly 
proved  against  the  bankrupt's  estate  should  not  be  rejected  merely  be- 
cause filed  for  the  creditor  by  the  bankrupt's  attorney,  it  being  apparent 
that  the  attorney  acted  in  entire  good  faith.** 

§  529.  Proof  by  Assignee  of  Claim. — ^The  assignee  of  a  nonnegoti- 
able  chose  in'  action  may  prove  it  against  the  estate  of  the  debtor  in 
bankruptcy  upon  his  own  deposition,  and  it  is  not  necessary  to  the  suffi- 
ciency of  the  proof  that  the  deposition  of  the  assignor  should  be  added, 
if  the  assignment  was  made  before  the  commencement  of  the  proceed- 
ings in  bankruptcy,  although,  in  that  case,  the  deposition  should  show 
the  name  of  the  original  creditor.**  Under  the  provision  of  the  law 
which  requires  the  proof  of  debt  to  set  forth  the  "consideration"  of  the 
claim,  it  is  necessary,  in  the  case  of  a  simple  chose  in  action,  or  a  con- 
tract for  the  payment  of  money  not  negotiable,  in  the  hands  of  an  as- 
signee or  purchaser  of  the  same,  that  the  proof  should  state  the  con- 
sideration upon  which  it  rested  as  between  the  original  parties,  and 


a  proof  of  claim,  but  only  for  one  par- 
ticular creditor ;  that  Is,  he  may  not  en- 
gage in  what  is  practically  the  business 
of  an  attorney  at  law  by  collecting  and 
managing  large  numbers  of  claims.  In 
re  H.  E.  Ploof  Machinery  Co.  (D.  C.)  243 
Fed.  421,  38  Am.  Bankr  Rep.  795. 

81  In  re  Sugenhelmer,  91  Fed.  744,  1 
Am.  Bankr.  Rep.  425.  This  is  In  view 
of  the  fact  that  section  20  ot  the  bank- 
ruptcy law  provides  that  oaths  required 
by  the  act  may  be  administered  by  "dip- 
lomatic or  consular  officers  of  the  United 
States  in  any  foreign  country." 

8»In  re  Sugenheimer,  91  Fed.  744,  1 
Am.  Bankr.  Rep.  425. 

«» In  re  Republic  Ins.  Co.,  8  N.  B.  R. 
197,  Fed.  Cas.  No.  11,705. 


94  In  re  MItteldorfer,  Ohase,  276,  3  N. 
B.  R.  39,  Fed.  Cas.  No.  9,674. 

85  In  re  Kimball,  100  Fed.  777,  4  Am. 
Bankr.  Rep.  144. 

8«  In  re  McCarthy  Portable  Elevator 
Co.,  206  Fed.  986,  30  Am.  Bankr.  Rep. 
247 ;  Ex.  parte  Davenport,  1  Low.  384,  3 
N.  B.  R.  312,  Fed.  Cas.  No.  3,586;  In  re 
Kenny  (D.  C.)  269  Fed.  54,  46  Am. 
Bankr.  Rep.  214.  The  fact  that  certain 
creditors  have  made  a  champertous 
agreement  with  a  third  party  for  the 
collection  of  their  debts  from  the  bank- 
rupt furnishes  no  ground  for  the  disal- 
lowance of  such  claims,  on  petition  of  a 
creditor.  In  re  Lathrop,  3  Ben.  490,  3 
N.  B.  R.  410,  Fed.  Cas.  No.  8,103. 
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not  merely  the  consideration  upon  which  it  passed  to  the  present  holder. 
But  negotiable  paper,  acquired  in  good  faith  before  maturity,  may  be 
proved  against  the  estate  of  the  maker  in  bankruptcy  by  an  indorsee 
upon  showing  a  valid  consideration  paid  by  him;  and  such'  showing, 
in  such  a  case,  will  be  held  to  be  a  compliance  with  the  requirement 
of  the  statute,  and  it  will  not  be  required  of  the  holder  to  show  that,  as 
between  the  maker  of  the  paper  and  its  original  payee,  there  was  a  good 
and  valid  consideration,  or  what  that  consideration  was.*^ 

Even  after  the  commencement  of  proceedings  in  bankruptcy  against 
a  debtor,  claims  against  him  may  be  assigned  and  transferred.  There 
is  nothing  in  the  statute  or  its  policy  to  restrain  the  negotiability  ot 
debts.  On  the  contrary  the  law  recognizes  this  as  something  that  will 
take  place  and  makes  provision  for  proof  accordingly .*•  And  where, 
after  the  filing  of  a  petition  in  bankruptcy  by  or  against  the  debtor,  a 
creditor  transfers  or  assigns  his  debt  to  another,  the  debt  is  to  be  proved 
by  the  person  who  is  the  owner  of  it  at  the  time  of  making  proof;  but 
in  this  case,  the  deposition  of  the  owner  must  be  "supported"  by  a  dep- 
osition of  the  person  who  was  the  owner  at  the  time  of  the  commence- 
ment of  the  proceedings,  setting  forth  the  true  consideration  of  the  debt 
and  the  particulars  as  to  its  being  secured  or  unsecured,  and  the  lan- 
guage of  the  form  prescribed  for  the  proof  of  debts  will  have  to  be  modi- 
fied to  suit  the  circumstances  of  the  case.**  It  is  held  that  the  receiver 
of  the  property  of  a  creditor  is  an  "assignee"  of  the  debts  due  to  such 
creditor,  and  may  prove  the  debt  in  bankruptcy  in  the  manner  contem- 
plated for  proof  by  a  conventional  assignee.**  But  a  mere  agent  holding 
negotiable  paper,  not  as  owner  or  indorsee,  but  simply  for  his  principal, 
cannot  prove  it  except  in  the  name  and  for  the  benefit  of  the,  real  own- 
er, and  not  at  all  when  the  owner  is  in  a  situation  to  make  the  proof  for 
himself.** 

§  530.  Proof  by  Persons  Contingently  Liable  for  Bankrupt. — ^The 
bankruptcy  law  provides  that  "whenever  a  creditor,  whose  claim  against 


•7  In  re  Lake  Superior  Ship-Oanal,  R. 
&  L  Co.,  10  N.  B.  R.  76,  Fed.  Gas.  Na 

7,9»a 

••In  re  Murdock,  1  Low.  362,  Fed« 
Cas.  No.  9,830.  And  see  In  re  Sweetser 
(D.  C.)  131  Fed.  567.  Where  assignment 
is  made  of  a  claim  which  has  already 
been  proved  and  allowed  in  the  bank- 
ruptcy proceedings,  it  is  neither  neces- 
sary nor  proper  for  the  assignee  to 
make  a  fresh  proof  of  It  in  his  own 
name;  and  this  is  true,  even  though  the 
assignor  questions  the  fact  or  validity 
of  the  assignment.  In  re  Breakwater 
Co.  (D.  C.)  232  Fed.  375,  36  Am.  Bankr. 
Rep.  752 :  In  re  LoiiiH  .7.  BergdoU  Motor 
Co.  (D.  C.)  230  Fed.  248,  36  Am.  Bankr. 


Rep.  265.  The  allowance  by  the  referee 
of  the  transfer  of  a  claim  against  the 
bankrupt  estate  is  binding  upon  other 
creditors,  who  might  have  opposed  it, 
whether  they  did  so  or  not  In  re 
Sweetser  (D.  C.)  240  Fed.  167. 

•»  In  re  McCarthy  Portable  Elevator 
Co.  (D.  C.)  205  Fed.  986.  80  Am.  Bankr. 
Rep.  247;  In  re  Murdock,  1  Low.  362, 
Fed.  Cas.  No.  9,939;  In  re  Ford,  18  N. 
B.  R.  426,  Fed.  Cas.  No.  4.932;  General 
Order  No.  21,  clause  3. 

•0  In  re  MHls,  17  N.  B.  R.  472,  Fed. 
Cas.  No.  9,612 

»i  In  re  Saunders.  2  Low.  444,  13  N. 
B.  R.  164,  Fed.  Cas.  No.  12^71, 
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a  bankrupt  estate  is  secured  by  the  individual  undertaking  of  any  person, 
fails  to  prove  such  claim,  such  perison  may  do  so  in  the  creditor's  name, 
and  if  he  discharge  such  undertaking  in  whole  or  in  part  he  shall  be 
subrogated  to  that  extent  to  the  rights  of  the  creditor."  And  in  execu- 
tion of  this  provision,  the  General  Orders  in  bankruptcy  provide  that 
"the  claims  of  persons  contingently  liable  for  the  bankrupt  may  be 
proved  in  the  name  of  the  creditor  when  known  by  the  party  contingent- 
ly liable.  When  the  name  of  the  creditor  is  unknown,  such  claim  may  be 
proved  in  the  name  of  the  party  contingently  liable,  but  no  dividend 
shall  be  paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will 
diminish  pro  tanto  the  original  debt.** 

§  531.  Form  and  Sufficiency  of  Deposition. — ^The  bankruptcy  act 
provides  that  "proof  of  claims  shall  consist  of  a  statement  under  oath, 
in  writing,  signed  by  a  creditor,  setting  forth  his  claim,  the  considera- 
tion therefor,  and  whether  any,  and,  if  so,  what,  securities  are  held  there- 
for, and  whether  any,  and,  if  so,  what,  payments  have  been  made  there- 
on, and  that  the  sum  claimed  is  justly  owing  from  the  bankrupt  to  the 
creditor."  To  this  the  general  orders  in  bankruptcy  add  the  require- 
ment that  the  proof  shall  be  made  by  a  "deposition"  which  shall  be  cor- 
rectly entitled  in  the  court  and  in  the  cause ;  and  the  officially  prescribed 
forms  contain  precedents  for  proofs  of  claims  in  various  circumstances.** 
Depositions  to  prove  claims  must  contain  the  averments  and  the  par- 
ticular details  required  by  the  statute,  and  must  be  made  by  the  party 
authorized,  and  conform  substantially  to  the  official  forms.**  Thus,  a 
claim  is  not  duly  proved  unless  it  appears  from  the  deposition  that  a  debt 
exists  which  the  creditor  has  a  present  right  to  have  paid  out  of  the  bank- 


•«  Bankruptcy  Act  1898,  §  571;  Gen- 
eral Order  No.  21,  cl.  4-.  A  creditor 
whose  claim  Is  secured  by  the  liability 
of  a  co-debtor  of  the  bankrupt,  or  one 
who  is  a  guarantor  or  surety  for  him, 
is  not  oblifjed,  by  anything  In  the  law, 
to  prove  his  claim  and  proceed  in  the 
bankruptcy  proceedings.  If  he  chooses, 
he  may  rely  wholly  upon  the  secondary 
liability,  neglecting  the  bankrupt's  es- 
tate, and  the  liability  of  the  guarantor 
or  surety  will  not  be  affected  by  the 
bankrupt's  discharge.  But  if  the  credi- 
tor takes  this  course,  the  act  very  justly 
gives  to  the  person  contingently  or  sec- 
ondarily liable  for  the  bankrupt  a  right 
to  prove  the  claim  in  the  name  of  the 
creditor,  and  to  pay  It  wholly  or  in  part, 
with  the  right  of  subrogation.  If,  then, 
he  thinks  the  bankrupt's  estate  may  be 
made  to  pay  a  part  of  the  claim,  this  is 
the  course  for  him  to  pursue,  for  he  will 


thus  indemnify  himself,  to  the  extent  of 
the  dividends  received,  though  remain- 
ing liable  to  the  creditor  for  the  unpaid 
balance.  See  In  re  Levy,  2  Ben.  109.  1 
N.  B.  R.  327,  B^d.  Cas.  No.  8.297. 

•8  Bankruptcy  Act  1898,  {  57;  General 
Order  No.  2;  Forms  Nos.  31-37.  The 
word  "deiK>sltion,"  as  here  used.  Is  not 
t%  be  understood  as  requiring  the  same 
sort  of  desposition  by  which  the  testi- 
mony of  a  witness  is  taken.  The  re- 
quirements, both  of  the  act  and  the  gen- 
eral order,  are  satisfied  by  a  paper  pre- 
pared by  the  creditor  himself  or  by  his 
attorney,  containing  all  that  is  neces- 
sary, in  the  form  of  an  affidavit.  See  In 
re  Merrick,  7  N.  B.  R.  459,  Fed.  Gas.  No. 
9,463. 

»*  In  re  Port  Huron  Dry  Dock  Co.,  14 
N.  B.  R.  253,  Fed.  Cas.  No.  11,293. 
Though  a  proof  of  debt  fails  to  state  one 
of  the  essential  facts  required  by  good 
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rupt's  estate.**  But  it  is  not  the  duty  of  the  refereee  in  bankruptcy  to 
examine  claims  filed  further  than  to  discover  whether  or  not  the  depo- 
sition contains  the  formal  requisites  prescribed  by  the  statute,  the  gen- 
eral order,  and  the  forms.**  But  an  allegation  on  information  and  belief, 
on  a  vital  point  in  a  proof  of  claim  in  bankruptcy,  is  not  sufficient  as 
proof  of  such  allegation.*'  And  the  absence  of  a  date  to  the  creditor's 
proof  of  claim  is  a  fatal  defect** 

As  to  the  particular  averments  of  the  deposition,  it  is,  in  the  first 
place,  strictly  required  and  imperatively  necessary  that  it  should  state 
whether  the  claim  is  secured  or  unsecured ;  and  if  the  creditor  has  a  lien 
on  property  to  secure  it,  he  must  disclose  its  particular  character,  so  that 
it  can  be  identified,  and,  if  necessary,  liquidated  by  the  trustee  in  bank- 
ruptcy.** It  is  also  necessary  to  Set  forth  the  fact  and  the  particulars  of 
any  partial  payments  which  may  have  been  made  upon  the  claim.***  And 
it  is  indispensable  that  the  consideration  for  the  claim,  and  the  particu- 
lars of  the  consideration,  should  be  duly  and  adequately  stated  in  the 
deposition.***  The  statements  in  regard  to  the  consideration  must  be 
sufficiently  full  and  specific  to  enable  other  creditors  to  pursue  proper 
and  legitimate  inquiries  as  to  the  fairness  and  legality  of  the  claim ;  if 
too  meagre  or  general  to  serve  this  purpose,  they  will  be  held  inadequate, 
and  the  proof  of  debt  will  be  expunged,  unless  leave  is  gpiven  to  amend.*** 


pleading,  yet  if  It  complies  apparently 
with  the  forms  in  bankruptcy  and  the 
orders  and  the  statute  Itself,  it  is  the 
duty  of  the  referee  to  allow  it  In  re 
Ankeny,  1  Nat.  Bankr.  News,  511.  The 
fact  that,  at  the  head  of  a  proof  of 
claim,  the  title  of  the  court  is  not  given 
as  required  by  the  general  order  and 
form,  is  not  sufficient  to  vitiate  the  proof 
so  far  as  to  prevent  the  creditor  from 
participating  in  the  creditors'  meeting. 
In  re  Blue  Ridge  Packing  Co.,  125  Fed. 
619,  11  Am.  Bankr.  Rep.  36.  A  proof  of 
claim  need  not  observe  all  the  formali- 
ties required  in  ordinary  pleadings. 
Kelsey  v.  Munson,  108  Fed.  841,  117  O. 
C.  A.  483,  28  Am.  Bankr.  Rep.  520. 

»B  In  re  Walton,  Deady,  510,  Fed.  Cas. 
No.  17,129.  As  to  proof  of  claim  against 
bankrupt  partnership  and  the  individual 
partners,  see  Adams  v.  Brown,  226  Fed. 
688,  141  C.  C.  A.  444,  35  Am.  Bankr. 
Rep.  302 ;  In  re  Collins  (D.  C.)  215  Fed. 
247. 

»« In  re  Ankeny,  1  Nat.  Bankr.  News, 
511.  The  referee  has  power  to  require 
a  bill  of  particulars  of  an  item  in  the 
claim,  whether  liquidated  or  unliqui- 
dated, and  the  matter  is  within  hia  ju- 
dicial discretion.  In  re  Henry  Siegel 
Blk«Bkb.(3d  Ed.)— 70 


Co.,  223  Fed.  368,  35  Am.  Bankr.  Re?). 
328. 

»T  In  re  United  Wireless  Telegraph  Co., 
201  Fed.  445,  29  Am.  Bankr.  Rep.  848. 

»« In  re  Blue  Ridge  Packing  Co.,  125 
Fed.  619,  11  Am.  Bankr.  Rep.  36. 

••Cunningham  v.  Cady,  13  N.  B.  R. 
525,  Fed.  Cas.  No.  3,480;  In  re  Bridg- 
man,  1  N.  B.  R.  312,  Fed.  Cas.  No.  1,866 ; 
Emerine  v.  Tnrault,  219  Fed.  68,  134  C. 
C.  A.  606,  34  Am.  Bankr.  Rep.  55. 

100  In  re  Girvin,  160  Fed.  197,  20  Am. 
Bankr.  Rep.  490. 

101  In  re  Elder,  1  Sawy.  73,  8  N.  B. 
R.  670,  Fed.  Cas.  No.  4326.  A  claim  for 
legal  services  rendered  to  the  bankrupt 
is  insufficient  if  it  does  not  show  the 
nature  of  the  services,  their  value,  or 
the  time  consumed.  In  re  Hudson  Por- 
celain Co.  (D.  C.)  225  Fed.  325,  85  Am. 
Bankr.  Rep.  18.  Where  a  creditor  holds 
more  than  one  note  against  the  bankrupt 
they  should  be  proved  as  a  single  claim. 
Frederick  v.  Citizens*  Nat.  Bank,  231 
Fed.  667,  145  C.  C.  A.  553,  37  Am.  Bankr. 
Rep.  22. 

102  In  re  United  Wireless  Telegraph 
Co.,  201  Fed.  445,  29  Am.  Bankr.  Rep. 
848 ;  In  re  Goble  Boat  Co.,  190  Fed.  92, 
27  Am.  Bankr.  Rep.  48;    In  re  Griffin, 
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A  proof  of  debt  on  a  promissory  note  is  not  sufficient  although  it  sets  out 
the  note  in  full,  unless  it  also  states  what  was  the  consideration  and 
whether  any  payments  have  been  made  thereon.***  But  this  rule  does  not 
apply  to  a  debt  which  has  been  reduced  to  judgment;  that  is  to  say,  it 
is  not  necessary  in  proving  on  the  judgment  to  recite  or  describe  the 
consideration  of  the  original  debt,  as  that  is  now  merged  in  the  judg- 
ment.^** In  the  case  of  an  open  account,  the  rules  provide  that  the  depo- 
sition "shall  state  when  the  debt  became  or  will  become  due;  and  if  it 
consists  of  items  maturing  at  different  dates,  the  average  due  date  shall 
be  stated,  in  default  of  which  it  shall  not  be  necessary  to  compute  inter- 
est on  it.  All  such  depositions  sKall  contain  an  averment  that  no  note 
has  been  received  for  such  account,^  nor  any  judgment  rendered  there- 
on." »« 

"Whenever  a  claim  is  founded  upon  an  instrument  of  writing,  such 
instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the  proof  of 
claim.  If  such  instrument  is  lost  or  destroyed,  a  statement  of  such  fact 
and  of  the  circumstances  of  such  loss  or  destruction  shall  be  filed  under 
oath  with  the  claim."  *••  A  judgment  is  not  an  "instrument  of  writing" 
within  the  meaning  of  this  provision.**'  Consequently  if  the  creditor's 
claim  is  founded  on  a  judgment,  it  will  not  be  necessary  for  him  to  file 
with  the  proof  of  the  claim  a  transcript  of  the  judgment,  but  the  depo- 
sition should  contain  a  brief  recital  of  the  judgment,  such  as  will  enable 
other  parties  interested  to  identify  it  and  to  consult  the  record  of  it  in 
the  court  where  rendered.  When,  therefore,  the  creditor  held  a  prom- 
issory not^e  made  by  the  bankrupt  and  has  already  recovered  a  judgment 
upon  it,  if  he  proves  his  claim  on  the  note,  it  must  be  filed  with  the  depo- 
sition, but  if  he  proves  a  claim  on  the  judgment,  instead  of  the  note,  the 
note  need  not  be  produced,  because  it  is  merged  in  the  judgment  as  a 
debt  of  a  higher  order,  and  the  judgment  need  not  be  set  out  in  full  in 
the  deposition,  nor  accompany  it,  because  it  is  not  an  "instrument  of 


188  Fed.  389;  In  re  Watertown  Paper 
Co.,  169  Fed.  252,  94  C.  C.  A.  528,  22  Am. 
Bankr.  Rep.  190;  In  re  Coventry  Evans 
Furniture  Co.,  166  Fed.  516,  22  Am, 
Bankr.  Rep.  272 ;  In  re  Morris,  154  Fed. 
211,  18  Am.  Bankr.  Rep.  828 ;  In  re  Blue 
Ridge  Packing  Co.,  125  Fed.  619,  11  Am. 
Bankr.  Rep.  36 ;  In  re  Stevens,  107  Fed. 
243,  5  Am.  Bankr.  Rep.  806;  In  re 
Scott,  93  Fed.  418,  1  Am.  Bankr.  Rep. 
553. 

108  In  re  Loder,  4  Ben.  125,  3  N.  B.  R. 
655,  Fed.  Cas.  No.  8,456. 

104  In  re  Mott,  Fed.  Cas.  No.  9,878b. 

105  General  Order  No.  21,  clause  1. 
loa  Bankruptcy  Act  1898,  §  57a.    But 

see  Kclsey  v.  Munson  (C.  C.  A.)  198  Fed. 


841,  28  Am.  Bankr.  Rep.  520,  holding  that 
all  the  formalities  required  in  ordinary 
pleadings,  do  not  apply  to  proofs  in  bank- 
ruptcy, and  that  a  failure  to  file  a  writ- 
ten instrument  upon  which  a  claim  is 
founded  does  not  .raise  a  presumption 
against  the  existence  of  the  writing. 
Where  claimant  had  made  various  loans 
to  the  bankrupt,  giving  him  a  check  for 
the  amount  in  each  instance,  the  items 
cannot  be  deemed  founded  on  an  instru- 
ment in  writing,  in  such  sense  as  to 
necessitate  setting  forth  the  various 
checks  in  the  proof  of  claim.  In  re 
Keller  (D.  C.)  252  Fed.  942, 42  Am.  Bankr. 
Rep.  601. 
lOT  This  is  shown  not  only  by  the  con- 
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writing/'  *••  If  a  promissory  note  of  the  bankrupt  was  made  payable  in 
coin,  the  holder,  in  proving  his  debt  in  the  bankruptcy,  should  set  forth 
that  fact  in  his  deposition,  and  the  demand  should  be  entered  upon  the 
books  of  the  trustee  as  payable  in  the  stipulated  currency .*••  In  proving 
a  claim  founded  upon  a  note  in  which  only  the  initials  of  the  Christian 
names  are  given,  the  full  names  must  appear.*^*  Finally,  it  should  be 
observed  that  the  creditor,  in  making  out  his  proof  of  claim,  will  do  well 
to  add  his  proper  address,  in  order  that  notices  thereafter  mailed  may 
duly  reach  him,  for  these  notices  are  to  be  sent  to  the  creditors  by  mail 
"to  their  respective  addresses  as  they  appear  in  the  list  of  creditors  of 
the  bankrupt,  or  as  afterwards  filed  with  the  papers  in  the  case  by  the 
creditors."  "^ 

§  532.  Acknowledgment  of  Deposition.— Depositions  in  support  of 
claims  filed  in  bankruptcy  must  be  verified.  The  following  provision  of 
the  statute  is  applicable  to  this  matter:  "Oaths  required  by  this  act, 
except  upon  hearings  in  court,  may  be  administered  by  (1)  referees,  (2) 
officers  authorized  to  administer  oaths  in  proceedings  before  the  courts 
of  the  United  States,  or  under  the  laws  of  the  state  where  the  same  are 
to  be  taken,  and  (3)  diplomatic  or  consular  officers  of  the  United  States 
in  any  foreign  country."  *^*  A  notary  public  is  authorized  to  administer 
the  oath  to  a  proof  of  claim,  and  such  oath  is  sufficiently  authenticated, 
prima  facie,  by  what  purport  to  be  the  notary's  official  signature  and  seal, 
although  made  in  a  different  state  from  that  in  which  the  proceedings 
are  pending,  and  without  regard  to  the  special  requirements  of  the  stat- 
utes of  either  state."*  And  it  has  been  held  that  it  is  not  a  valid  objec- 
tion to  the  proof  of  a  claim  that  the  officer  taking  the  acknowledgment 
was  the  creditor's  own  attorney."* 

§  533.  Receiving  and  Filing  Proofs. — ^The  mere  execution  and  ac- 
knowledgment of  a  proof  of  claim  is  not  sufficient  to  establish  the  status 


text,  but  further  by  the  distinction  which 
the  act  makes  In  the  section  relating  to 
proyable  debts  (f  03)  where  it  speaks  of 
a  "fixed  liability  evidenced  by  a  judg- 
ment or  an  instrument  in  writing."  Un- 
der a  statute  providing  that,  where  a 
pleading  is  founded  on  any  "written  in- 
strument," the  original  thereof  or  a  copy 
must  be  filed  with  the  pleading,  it  is 
held  that  a  judgment  is  not  a  written 
instrument.    Lytle  v.  Lytle,  37  Ind.  281. 

io«In  re  Knoepfel,  1  Ben.  398,  1  N. 
B.  R.  70,  Fed,  Cas.  No.  7,892.  See  In  re 
Jaycox,  7  N.  B.  R.  303,  Fed.  Cas.  No. 
7,240 ;  In  re  Haskell  (D.  C.)  228  Fed.  819, 
36  Am.  Bankr.  Rep.  428. 

io»  In  re  Elder,  1  Sawy.  73,  3  N.  B.  R. 
670,  Fed.  Cas.  No.  4,326. 


110  In  re  Valentine,  4  Biss.  317,  12  N. 
B.  R.  389,  Fed.  Cas.  No.  16,812. 

111  Bankruptcy  Act  1898,  f  58a. 

112  Bankruptcy  Act  1898,  f  20.  In  re- 
gard to  acknowledging  the  deposition 
In  a  foreign  country,  see  also  In  re  Lynch, 
16  N.  B.  R.  38,  Fed.  Cas.  No.  8,635. 

118  In  re  Pancoast,  129  Fed.  643,  12 
Am.  Bankr.  Rep.  275.  See  In  re  Nebe, 
11  N.  B.  R.  289,  Fed.  Cas.  No.  10073;  In 
re  McKibben,  12  N.  B.  R.  97,  Fed.  Cas. 
No.  8,859. 

11*  In  re  Kimball,  100  Fed.  777,  4  Am. 
Bankr.  Rep.  144.  Compare  In  re  Nebe, 
11  N.  B.  R.  289,  Fed.  Cas.  No.  10,073 ;  In 
re  Keyser,  9  Ben.  224,  Fed.  Obs.  No.  7,748. 
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of  the  creditor.  It  is  further  necessary  that  the  claim,  thus  proved, 
should  be  filed  or  presented  in  the  bankruptcy  proceeding.***  This  is 
ordinarily  done  by  the  creditor  in  person,  or  by  his  attorney  or  some 
one  else  authorized  to  act  for  him.  The  bankrupt's  attorney  should 
not  be  employed  for  this  purpose.  He  cannot  properly  represent  any 
creditor.  But  the  mere  fact  that  he  filed  a  claim  for  a  creditor  will  not 
be  sufficient  to  justify  its  rejection  if  the  claim  was  duly  proved  and 
it  appears  that  he  acted  in  entire  good  faith.***  The  practice  in  regard 
to  the  filing  and  custody  of  proofs  of  claims  is  to  be  learned  from  sev- 
eral provisions  of  the  statute  and  the  general  orders.  First,  "claims, 
after  being  proved,  may,  for  the  purpose  of  allowance,  be  filed  by  the 
claimants  in  the  court  where  the  proceedings  are  pending,  or  before  the 
referee  if  the  case  has  been  referred.'***'  Again,  "proofs  of  claims 
and  other  papers  filed  subsequently  to  the  reference,  except  such  as 
call  for  action  by  the  judge,  may  be  filed  either  with  referee  or  with 
the  clerk."  ***  The  claimant  may  hand  his  proof  to  the  trustee,  if  one 
has  been  appointed,  but  "proofs  of  debt  received  by  any  trustee  shall 
be  delivered  to  the  referee  to  whom  the  case  is  referred."***  And  the 
handing  of  a  verified  claim  to  an  employe  of  the  trustee  in  the  latter's 
office  does  not  constitute  a  filing  of  the  claim,  where  it  was  not  in 
fact  filed  and  it  does  not  appear  in  what  capacity  the  person  with  whom 
it  was  left  was  employed  by  the  trustee.***  And  a  trustee  in  bankruptcy 
cannot  file  with  himself  his  proof  of  his  own  claim  against  the  bank- 
rupt estate,  nor  will  the  delivery  of  such  claim  to  his  attorney,  to  be 
filed  with  the  referee  be  deemed  the  equivalent  of  a  delivery  to  such 
referee.***  Finally,  it  is  provided  that  "the  referee  shall  forthwith  trans- 
mit to  the  clerk  a  list  of  the  claims  proved  against  an  estate,  with  the 
names  and  addresses  of  the  proving  creditors."  ***  From  these  various 
provisions  it  appears  that  the  referee  in  bankruptcy  is  the  proper  per- 
son to  receive  the  proofs  of  debts;  that,  if  they  are  filed  in  the  clerk's 
office,  they  must  be  transmitted  to  the  referee;  that  the  referee  is  to 
retain  the  custody  of  the  depositions  until  the  termination  of  the  case; 
and  that  it  devolves  upon  the  trustee  to  call  on  the  referee  and  procure 
a  list  of  the  proved  claims. 

115  In  re  French,  181  Fed.  583,  25  Am.  204  U.  S.  96,  27  Sup.  Ot.  195,  51  Ij.  Ed. 

Bankr.  Rep.  77.  390,  17  Am.  Bankr.  Rep.  72. 

ii«  In  re  Kimball,  100  Fed.  777,  4  Am.  "o  In  re  Lathrop,  Haskins  &  Co.,  197 

Bankr.  Rep.  144.  Fed.  164, 116  0.  C.  A.  601,  28  Am.  Bankr. 

117  Bankruptcy  Act  1808,  §  57c.  Rep.  756. 

118  General  Order  No.  20.  121  J.  B.  Orcutt  Co.  v.  Green,  204  U. 
ii»  General  Order  No.  21.     As  to  the  S.  96,  27  Sup.  Ct.  195,  51  L.  Ed.  390,  17 

authority  of  the  Supreme  Court  to  make      Am.  Bankr.  Rep.  72. 

this  order,  see  J.  B.  Orcutt  Co.  v.  Green,  122  General  Order  No.  24. 
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The  referee  will  not  generally  refuse  to  receive  a  proof  of  clebt  which 
appears  on  its  face  to  have  been  taken  before  a  proper  officer  and  to 
be  correct  in  form  and  substance.**'  But  the  statute  is  not  satisfied 
by  the  creditor's  merely  swearing  to  the  validity  of  his  claim.  A  cred- 
itor who,  after  making  a  deposition  to  prove  his  debt,  retains  possession 
of  the  deposition,  and  does  not  allow  it  to  go  upon  the  files,  cannot  be 
considered  as  a  creditor  who  has  proved  his  debt.*^*  On  the  other 
hand,  a  creditor  cannot  be  prejudiced  by  the  loss  from  the  files  of  his 
proof  of  debt ;  he  will  still  be  entitled  to  receive  the  notices  provided  for 
by  the  act.*** 

§  534.  Allowance  or  Disallowance  of  Proved  Claims. — ^The  bank- 
ruptcy law  provides  that  "claims  which  have  been  duly  proved  shall 
be  allowed,  upon  receipt  by  or  upon  presentation  to  the  court,  unless 
objection  to  their  allowance  shall  be  made  by  parties  in  interest,  or  their 
consideration  be  continued  for  cause  by  the  court  upon  its  owm  mo- 
tion." **•  Undoubtedly  the  word  "court,"  as  here  used,  includes  the 
referee,  especially  as  another  part  of  the  act  provides  that,  at  the  first 
meeting  of  creditors,  "the  judge  or  referee  shall  preside  and  may  allow 
or  disallow  the  claims  of  creditors  there  presented."  **'  The  first  meet- 
ing of  creditors  here  spoken  of  means  the  first  meeting  after  the  ad- 
judication, and  claims  cannot  be  allowed  without  a  meeting  of  the 
creditors.***  It  should  be  observed  that  the  "proof"  and  the  "allow- 
ance" of  claims  are  separate  and  distinct  steps,  so  that,  for  instance,  if 
a  claim  is  duly  proved  and  filed  within  the  year  granted  for  that  pur- 
pose, it  is  enough  to  take  it  out  of  the  statutory  limitation,  and  its  al- 
lowance or  disallowance  may  come  later.***  And  further,  the  filing  of 
a  proved  claim  does  not  necessarily  constitute  an  allowance  thereof, 
since,  until  a  direct  or  indirect  order  of  allowance  is  made,  objections 
may  properly  be  filed.***    But  a  proof  of  debt,  made  in  the  mode  re- 


123  In  re  Merrick,  7  N.  B.  R.  459,  Fed. 
Cas.  No.  9,463;  In  re  Ankeny,  1  Nat. 
Bankr.  News,  511.  See  In  re  Loder,  4 
Ben.  125,  3  N.  B.  R.  655,  Fed.  Cas.  No. 
8,456.  The  referee  has  no  right  to  re- 
fuse to  file  a  claim  presented,  on  the 
gronnd  of  its  informality.  In  re  Drexel 
HiU  Motor  Co.  (D.  C.)  270  Fed.  673,  46 
Am.  Bankr.  Rep.  411. 

124  In  re  Sheppard,  1  N.  B.  R.  439, 
Fed.  Cas.  No.  12,753. 

128  In  re  Friedlob,  19  N.  B.  R.  122, 
Fed.  Cas.  No.  5,118. 

128  Bankruptcy  Act  1898,  §  57d.  See 
In  re  James  Dimlap  Carpet  Co.,  171  Fed. 


532,  22  Am.  Bankr.  Rep.  788;  Keith  v. 
Kilmer  (C.  C.  A.)  272  Fed.  643,  47  Am. 
Bankr.  Rep.  92. 

127  Bankruptcy  Act  1898,  f  55b.  See 
Clendening  v.  Red  'River  Valley  Nat. 
Bank,  12  N.  D.  51,  94  N.  W.  901. 

128  In  re  Back  Bay  Automobile  Co., 
158  Fed.  679,  19  Am.  Bankr.  Rep.  835. 

120  In  re  J.  M.  Mertens  &  Co.,  147  Fed. 
177,  77  C.  C.  A.  473,  16  Am.  Bankr.  Rep. 

825. 

180  In  re  Two  Rivers  Woodenware  Co., 
199  Fed.  877,  118  C.  C.  A.  325,  29  Am. 
Bnnkr.  Rep.  518. 
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quired  by  the  statute,  and  conforming  on  its  face  to  all  the  requirements 
of  the  act  and  the  general  orders,  makes  a  prima  facie  case,  though  it 
is  subject  to  objection,  and  counter  proof,  and  will  entitle  the  creditor 
to  have  his  debt  allowed  as  an  established  claim  against  the  estate, 
unless  objections  are  interposed.*"  In  the  latter  case,  the  jurisdiction 
of  the  court  to  hear  and  determine  the  claim  and  objections  is  undoubt- 
ed, as  the  voluntary  appearance  of  the  creditor  for  the  purpose  of  filing 
his  claim  places  it  within  the  control  of  the  court.***  But  if  the  claim 
is  rejected,  on  the  ground  that  the  creditor  holds  security  for  it,  the 
court  has  then  no  jurisdiction  to  value  the  security  and  enter  a  decree 
against  the  creditor  for  the  excess  of  its  value  over  the  debt.***  It  should 
further  be  noticed  that  there  is  nothing  in  the  act  which  makes  a  proof 
of  claim  an  entirety,  which  the  court  must  either  accept  in  full  or  re- 
ject altogether.  If  part  of  the  claim  is  found  to  be  valid,  and  part  must 
be  rejected  for  want  of  proper  proof  or  other  reasons,  the  referee  may 
allow  the  claim  the  extent  that  it  is  valid,  and  it  is  not  necessary  to  or- 
der it  to  be  amended  and  resworn.*** 

In  allowing  or  disallowing  claims  against  an  estate  in  bankruptcy, 
the  court  is  bound  by  the  established  rules  of  law  and  equity,  and  can- 
not  arbitrarily  exercise  its  power  to  allow  or  reject  a  claim.***  But 
an  order  either  allowing  or  rejecting  a  claim  is  an  adjudication  of  all 
the  issues  properly  before  the  court  for  its  determination  and  binding 
upon  all  who  have  been  made  parties  to  the  proceeding  in  bankruptcy, 
and  therefore  it  cannot  be  impeached  or  questioned  collaterally.***  It 
should,  however,  be  adequately  recorded.  It  has  been  ruled  that  a  mere 
minute  showing  the  disallowance  of  a  claim  by  a  referee  in  bankruptcy 


181  In  re  J.  M-  Mertens  &  Co.,  147  Fed. 
177,  77  C.  C.  A.  473,  16  Am.  Bankr.  Rep. 
825;  In  te  Saunders,  2  Low.  444,  13  N. 
B.  R.  164,  Fed.  Cas.  No.  12,371 :  In  re 
Colman,  2  N.  B.  R.  562.  Fed.  Cas.  No. 
3,021;  In  re  Ankeny,  1  Nat.  Bankr.  News, 
511;  International  Agr.  Corp.  v.  Carry, 
240  Fed.  101.  153  C.  C.  A.  137,  38  Am. 
Bankr.  Rep.  753. 

182  In  re  Jackson  Brick  &  Tile  Co.,  189 
Fed.  6.36.  26  Am.  Bankr.  Rep.  915;  In  re 
L'Hommedien,  146  Fed.  708,  77  C.  C.  A. 
134,  16  Am.  Bankr.  Rep.  850. 

183  Fitch  V.  Richardson,  147  Fed.  197, 
77  C.  C.  A.  423. 16  Am.  Bankr.  Rep.  835. 

184  In  re  Goldstein,  199  Fed.  665,  29 
Am.  Bankr.  Rep.  301 ;  Streeter  v.  Tx)we, 
184  Fed.  263.  106  C.  C.  A.  405,  25  Am. 
Bankr.  Rep.  774 ;  In  re  T.  L.  Kelly  Dry 
Goods  Co.,  102  Fed.  747,  4  Am.  Bankr. 


Rep.  528.  In  re  Louis  J.  Berpjdoll  Motor 
Co,  (D.  C.)  229  Fed.  262;  Reynolds  v. 
Honrigan,  254  Fed.  690,  166  O.  C.  A.  188, 
43  Am.  Bankr.  Ren.  75.  See  In  re  Perl- 
mutter  (D.  C.)  256  Fed.  860,  42  Am. 
Bankr.  Rep.  725. 

185  In  re  Rprin^eld  Realty  Co.  CD.  C.) 
257  Fed.  785.  44  Am.  Bankr.  Rep.  105. 

is«  Cnrr  v.  Barnes.  1.38  Mo.  App.  264. 
120  R.  W.  705;  Spencer  Commercial  Club 
V.  Bartmess,  70  Ind.  Ann.  294.  123  N.  E. 
435.  See  Skllton  v.  Codin^on,  105  App. 
Div.  617,  93  N.  Y.  Supp.  460.  The  dis- 
allowance of  a  claim  In  bankruptcy  for 
usury  is  available  to  a  prior  purchaser 
as  res  judicata  of  the  claim  of  the  hold- 
er of  a  mortf^ge  antedating  such  pur- 
chase and  given  to  secure  the  usurious 
debt.  De  Watteville  v.  Sims,  44  Okl.  708, 
146  Pac.  224. 
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is  not  a  record  of  a  judgment  and  is  not  admissible  in  evidence  to  show 
the  final  disposition  of  the  claim.^'''^  And  an  order  of  allowance,  in  so 
far  as  concerns  its  binding  effect  on  the  trustee  and  the  other  creditors, 
does  not  amount  to  an  adjudication  that  the  particular  creditor  has  not 
previously  received  an  illegal  or  voidable  preference,  that  question  not 
being  necessarily  involved  in  it.*** 

§  535.  *  Postponement  of  Proofs. — ^The  bankruptcy  act  of  1867  con- 
tained a  provision  to  the  effect  that  "when  a  claim  is  presented  for  proof 
before  the  election  of  an  assignee,  and  the  judge  or  register  entertains 
doubts  of  its  validity  or  of  the  right  of  the  creditor  to  prove  it,  and 
is  of  opinion  that  such  validity  or  right  ought  to  be  investigated  by  the 
assignee,  he  may  postpone  the  proof  of  the  claim  until  the  assignee  is 
chosen."***  Although  the  present  act  is  not  so  explicit  on  this  point, 
still  it  does  provide  that  claims  duly  proved  shall  be  allowed  upon 
presentation,  unless  "their  consideration  be  continued  for  cause  by  the 
court  upon  its  own  motion."  ***  The  interpretation  put  upon  the  act 
of  1867  was  that  it  rested  in  the  discretion  and  judgment  of  the  court 
or  register  to  postpone  the  proof  of  a  claim  whenever  he  deemed  it 
questionable  or  of  doubtful  validity,  either  in  respect  to  its  considera- 
tion or  the  right  of  the  particular  creditor  to  prove  it,  or  on  the  ground 
of  its  being  voidable  under  the  act  as  a  preference  or  otherwise;  and 
this  was  to  be  done  with  a  view  to  the  investigation  by  the  trustee, 
when  appointed,  of  the  claim  in  question,  and  the  effect  of  postponing 
proofs  was  to  prevent  such  claims  from  being  voted  upon  in  the  elec- 
tion of  a  trustee.***  The  corresponding  provision  of  the  present  act, 
it  is  said,  intends  that»  if  objection  to*  a  claim  is  interposed,  or  if  the 
court  is  not  satisfied  with  the  prima  facie  case  made  out  by  the  claim- 
ant's sworn  statement,  the  claim  shall  not  be  accepted  as  proved  until 
the  objection  has  been  disposed  of,  or  until  the  court  is  convinced,  by 
testimony  or  otherwise,  of  the  validity  of  the  claim.*** 

When  a  review  by  the  judge  of  the  action  of  the  referee  in  such 


i«T  HaU  V.  Bobertson,  213  111.  App.  147. 
But  compare  De  Watteville  v.  Sims,  44 
Okl.  708.  146  Pac.  *224. 

i»«  Stearns  Salt  &  Lumber  Co.  v.  Ham- 
mond, 217  Fed.  559,  133  C.  O.  A.  411,  33 
Am.  Bankr.  Rep.  484 ;  Bnder  v.  Columbia 
Distilling  Co.,  96  Mo.  App.  558,  70  S.  W. 
508 ;  €tah  Ass'n  of  Credit  Men  v.  Boyle 
Furniture  Co.,  39  Utah,  518, 117  Pac.  800. 
Compare  Clendening  v.  Red  River  Valley 
Nat.  Bank,  12  N.  D.  51,  94  N.  W.  901. 

i«»  Rev.  Stat.  U.  S.  §  5083,  being  $  23 
of  the  act  of  1867. 
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141  In  re  Stevens,  4  Ben.  513,  4  N.  B. 
R.  367,  Fed.  Cas.  No.  13,391 ;  In  re  Ja- 
coby.  Fed.  Cas.  No.  7,166 ;  In  re  Bartusch, 
9  N.  B.  R.  478,  FihI,  Cas.  No.  1,086;  In  re 
Jones,  2  N.  B.  R.  59,  Fed.  Cas.  No.  7,447: 
In  re  Frank,  5  Ben.  164,  5  N.  B.  R.  194, 
Fed.  Cas.  No.  5,050. 

142  In  re  Sumner,  101  Fed.  224,  4  Am. 
Bankr.  Rep.  123;  In  re  Dreeben,  101  Fed. 
110,  4  Am.  Bankr.  Rep.  146. 
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cases  is  sought,  the  better  practice  on  behalf  of  the  creditors  who  ob- 
ject to  such  postponement  of  their  claims  is  to  have  the  objection  noted, 
obtain  a  stay  of  proceedings,  and  have  the  case  certified,  before  any  fur- 
ther action  is  taken  before  the  referee,  for  if  no  objection  is  made  at  the 
time,  and  the  trustee  is  appointed  and  enters  upon  his  duties,  the  court 
will  not  interfere.^**  When  the  claim  of  a  creditor,  at  the  first  meet- 
ing, is  postponed  by  the  referee,  and  again  presented  after,  the  elec- 
tion of  a  trustee,  the  proof  of  claim  must  be  treated  in  all  respects  as 
if  it  had  not  been  before  tendered;  that  is,  such  action  does  not  cast 
upon  the  creditor  the  necessity  of  producing  evidence  in  support  of  its 
validity,  or  of  taking  any  other  affirmative  action  not  required  in  ordi- 
nary cases  for  the  proof  of  a  debt.*** 

§  536.  Objections  to  Claims;  Who  May  Object. — ^The  bankruptcy 
act  provides  that  objections  to  the  allowance  of  a  claim  offered  for 
proof  by  a  creditor  of  the  bankrupt  may  be  made  by  "parties  in  inter- 
est." "'^  This  vague  phrase,  so  frequently  used  in  the  act,  may  proba- 
bly, in  this  connection,  include  the  bankrupt  himself.  If  he  should  prove 
to  be  solvent  (which  may  happen,  and  occasionally  does  happen,  in  a 
case  of  voluntary  bankruptcy),  any  surplus  of  the  estate  remaining  after 
paying  creditors  and  the  cost  of  the  proceeding  will  belong  to  the  bank- 
rupt. Further,  it  is  to  his  "interest"  in  the  popular  if  not  the  legal 
sense  that  his  creditors  should  receive  as  large  a  dividend  as  may  be. 
Moreover,  the  act  makes  it  the  duty  of  the  bankrupt  to  "examine  the 
correctness  of  all  proofs  of  claims  filed  against  his  estate,"  and  "in 
case  of  any  person  having  to  his  knowledge  proved  a  false  claim  against 
his  estate,  disclose  that  fact  immediately  to  his  trustee."  **•  This  seems 
to  contemplate  that  the  objections  should  be  made  by  the  trustee  on 
information  to  be  furnished  by  the  bankrupt.  But  if  false  claims  are  of- 
fered for  allowance  at  or  before  the  first  meeting  of  creditors,  and  there- 
fore before  a  trustee  has  been  appointed,  it  is  more  consonant  to  the 
general  purpose  and  policy  of  the  act  that  the  bankrupt  should  object 
to  their  allowance  than  that  he  should  allow  them  to  be  proved  and 
afterwards  advise  the  trustee  of  their  fraudulent  character,  as,  in  that 


148  In  re  Jackson,  7  Biss.  280,  14  N. 
B.  R.  449,  Fed.  Cas.  No.  7,12.3. 

14*  In  re  Herrmann,  4  Ben.  126,  3  N. 
B.  R.  649,  Fed.  Cas.  No.  6,425. 

146  Bankruptcy  Act  1898,  f  57d. 

i4«  Bankruptcy  Act  1898,  {  7,  clauses 
3  and  7.  Where  the  bankrupt  is  a  cor- 
poration, and  its  •  stockholders  are  the 


only  persons  who  would  be  injuriously 
affected  by  the  allowance  of  a  contested 
claim,  since  its  allowance  would  necessi- 
tate an  assessment  upon  them,  they  are 
"parties  in  interest**  and  entitled  to  ob- 
ject to  the  claim.  Rosenbaum  v.  Button, 
203  Fed.  838,  122  C.  O.  A.  156,  30  Am. 
Bankr.  Rep.  155. 
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case,  the  only  remedy  of  the  trustee  would  be  to  move  for  their  recon- 
sideration and  expunction.^*''^ 

As  to  other  "parties  In  interest,"  it  is  clear  that  the  trustee  himself, 
as  the  representative  of  all  the  creditors,  is  authorized  to  contest  the 
allowance  of  any  claim  filed  against  the  estate.***  And  if  he  neglects 
or  refuses  to  take  this  action,  in  regard  to  any  claim  alleged  to  be 
fraudulent,  false,  or  exaggerated,  creditors  who  have  proved  thoir  debts 
may  personally  intervene  and  oppose  its  allowance.***  And  the  gen- 
eral trend  of  the  decisions  is  to  the  effect  that  any  creditor  may  pro- 
ceed on  his  own  initiative  to  object  to  the  allowance  of  a  claim  offered 
by  another,  and  is  not  required  to  present  his  objections  through  the 
trustee,  or  to  show  that  the  latter  has  been  asked  to  act  and  has  re- 
fused,*** provided,  however,  that  the  contesting  creditor  shall  first  have 
proved  his  own  claim  and  secured  its  allowance.***  But  an  objecting 
creditor  cannot  further  contest  the  claim  of  another  creditor  after  a 
decision  on  its  validity  by  the  court.  Proceedings  to  review  such  deci- 
sion must  be  taken  by  the  trustee  by  appeal.***  And  the  creditor  at 
whose  instance  the  trustee  contests  the  claim  of  another  creditor  is  lia- 
ble to  the  latter  far  costs  where  the  claim  is  allowed.***  It  should  be 
added  that  the  right  to  contest  claims  does  not  belong  to  those  who  are 
merely  debtors  or  alleged  debtors  of  the  bankrupt.*** 

§  537.  Same;  Manner  and  Form  of  Objections. — Under  the  bank- 
ruptcy act  of  1867,  it  was  held  that  objections  to  the  proof  of  a  claim 


i«T  See  In  re  Ankeny,  100  Fed.  614,  4 
Am.  Bankr.  Rep.  72 :  In  re  Torchla,  18.5 
Fed.  576,  26  Am.  Bankr.  Rep.  188.  But 
compare  Trabue  v.  Ash  (Tex.  Civ.  App.) 
200  S.  W.  415. 

148  Atkins  V.  Wilcox,  105  Fed.  595,  44 
C,  C.  A.  626,  53  L.  R.  A.  118,  5  Am. 
Bankr.  Rep.  313;  In  re  Two  Rivers 
Woodenware  Co.,  199  Fed.  877,  118  C.  C. 
A.  325,  29  Am.  Bankr.  Rep.  439.  But 
vhere  the  validity  of  a  claim  is  conceded, 
and  the  only  dispute  is  between  two  per- 
sons about  the  ownership  of  it,  the  con- 
troversy concerns  them  alone,  and  the 
trustee,  as  the  representative  of  the  oth- 
er creditors,  has  no  interest.  In  re  Dun- 
lap  Carpet  Co.,  206  Fed.  726,  30  Am. 
Bankr.  Rep.  664. 

i4»  First  Nat.  Bank  v.  Cooper,  20  Wall. 
171,  22  li.  Ed.  273 ;  In  re  Knox  Automo- 
bile Co.  (D.  C.)  229  Fed.  241. 

"0  In  re  Canton  Iron  &  Steel  Co.,  197 
Fed.  767,  28  Am.  Bankr.  Rep.  791 ;  In  re 
Hatem,  161  Fed.  895,  20  Am.  Bankr.  Rep. 
470;  In  re  Wyominj:  Valley  loo  Co.,  1.53 


Fed.  787;  In  re  Joseph,  2  Woods,  390. 
Fed.  Cas.  No.  7,532 ;  In  re  Overton,  5  N. 
B.  R,  366,  Fed.  Cas.  No.  10,625.  Com- 
pare In  re  RandalL  1  Sawy.  56,  Fed.  Cas. 
No.  11.552. 

•  181  Dressel  v.  North  State  Lumber  Co., 
119  Fed.  531,  9  Am.  Bankr.  Rep.  541; 
First  Nat.  Bank  v.  Cooper,  20  Wall.  171, 
22  L.  Ed.  273.  Claimants  whose  claims 
have  been  disallowed  cannot  object  to 
the  pajTnent  of  dividends  to  creditors 
whose  claims  are  uncontested.  In  re 
Stringer  (D.  C.)  244  Fed.  629,  40  Am. 
Bankr.  Rep.  474. 

132  In  re  Troy  Woolen  Co.,  9  Blatchf. 
191,  Fed.  Cas.  No.  14.202.  A  creditor 
cannot  object  to  the  allowance  of  claims 
of  other  creditors  where  he  did  not  move 
to  expunge  them  and  took  no  exception 
to  the  decision  of  the  referee  allow^in»< 
them.  In  re  Collins  (D.  C.)  235  Fed.  937, 
37  Am.  Bankr.  Rep.  692. 

i8«  In  re  Troy  Woolen  Co.,  8  N.  B.  R. 
412,  Fed.  Cas.  No.  14,203. 

154  In  re  Sully,  152  Fed.  619,  81  C.  O. 
A.  600.  1«  Am.  Bankr.  Rep.  12.T 


§  538 


LAW  OF  BANKRUPTCY 


IIU 


must  be  made  by  written  allegations,  which  should  specify  with  rea- 
sonable certainty  the  particular  grounds  of  objection.*'*  Though  the 
present  statute  contains  no  positive  requirement  to  this  eflfect  (the 
act  merely  providing  that  claims  duly  proved  shall  be  allowed  "unless 
objection  to  their  allowance  shall  be  made  by  parties  in  interest")  it  is 
unquestionably  good  practice  to  file  the  objections  in  this  form,  and 
the  lat^r  decisions  so  recommend,  with  the  further  statement  that  the 
allegations  should  be  sufficiently  explicit  to  indicate  to  the  claimant  the 
nature  and  character  of  the  objections.***  But  no  particular  form  for 
the  objections  has  been  prescribed,  the  matter  resting  very  largely  in 
the  discretion  of  the  referee,  and  it  is  not  necessary,  nor  even  proper, 
that  they  should  take  the  shape  of  a  formal  pleading.**''  Nor  is  the 
statement  of  objections  required  to  be  under  oath.***  And  it  is  with- 
in the  discretion  of  the  referee  to  permit  a  merely  oral  statement  on  the 
part  of  the  objecting  creditor,  provided  it  is  definite  and  to  the  point*** 
But  it  is  held  that  creditors  who  desire  to  contest  the  allowance  of  a 
claim  must  make  their  objections  on  their  own  behalf,  and  they  can- 
not become  parties  to  the  issue  merely  by  formally  adopting  objections 
filed  by  the  bankrupt,  nor  have  they  any  standing  to  contest  such  claim 
on  an  appeal  taken  from  the  decision  of  the  court  by  the  trustee,  in 
which  they  did  not  join.*** 

§  538.  Same;  Grounds  of  Objection. — ^As  to  the  grounds  on  which 
objection  may  be  made  to  a  claim  offered  for  proof,  it  is  clear  that  it 
may  be  contested  for  fraud,  illegality,***  or  want  of  consideration;*** 
also  for  being  fictitious  or  exaggerated;  or  because  it  is  not  of  a  na- 
ture to  be  provable  under  the  bankruptcy  law ;  or  because  it  has  been 
paid  or  discharged,  wholly  or  in  part,  or  is  barred  by  the  statute  of  lim- 
itations;*** or  because  the  proving  creditor  has  received  a  preference 
which  he  has  not  surrendered,***  or  a  security  which  he  has  not  men- 
tioned;  or  because  of  defects  in  the  form  or  manner  of  the  proof.*** 


158  In  re  Walton,  Deady,  442,  Fed.  Cas. 
No.  17,128. 

188  Spencer  v.  Lowe,  198  Fed.  961,  117 
C.  C.  A.  497,  29  Am.  Bankr.  Rep.  876 ;  In 
re  Royce  Dry  Goods  Co.,  133  Fed.  100,  13 
Am.  Bankr.  Rep.  257. 

167  Orr  V.  Park,  183  Fed.  683,  106  O. 
C.  A.  3:^,  25  Am.  Bankr.  Rop.  544; 
In  re  Carter,  138  Fed.  846, 15  Am.  Bankr. 
Rep.  126. 

188  In  re  Wooten,  118  Fed.  670,  9  Am. 
Bankr.  Rep.  247. 

iB»  In  re  Cannon.  133  Fed.  ?537,  14  Am. 
Bankr.  Rep.  114;  Embry  v.  Bennett,  162 
Fed.  130,  20  Am.  Bankr.  Rep.  651. 


i«o  Ayres  v.  Cone.  138  Fed.  778,  71  C 
O,  A.  144,  14  Am.  Bankr.  Rep.  739. 

i»i  In  re  Fenn,  172  Fed.  620,  22  Am. 
Bankr.  Rep.  a33. 

i«2  In  re  Romadka  Bros.  Co,  (D.  C.) 
206  Fed.  944. 

i«8  In  re  John  J.  Lafferty  &  Bro.,  122 
Fed.  558,  10  Am.  Bankr.  Rep.  290; 
Pace's  Trustee  v.  Pace,  162  Ky.  457,  172 
S.  W.  925.  Compare  In  re  Gibson,  4  Ind. 
T.  498,  69  S.  W.  974,  4  Ann.  Cas,  938. 

164  stem  V.  LouisvIUe  Trust  Co.,  112 
Fed.  501,  50  C.  C.  A.  367,  7  Am.  Bankr. 
Rep.  305. 

166  Where     a     claim     was     allowed 
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But  a  mere  informality  in  the  proof  will  not  cause  the  rejection  of  the 
claim  when  the  creditor,  under  examination,  has  testified  positively  to 
facts  which  establish  its*  validity .*••  And  the  fact  that  one  presenting 
a  claim  against  the  bankrupt  is  closely  related  to  him,  while  it  will 
justify  a  rigid  scrutiny  of  the  claim,  will  not  alone  warrant  its  rejec- 
tion,**' 

When  a  judgment  debt  is  offered  for  proof,  the  petition  of  the  bank- 
rupt  having  been  filed  after  the  rendition  of  the  judgment,  it  may  be 
objected  to  by  the  trustee  or  by  other  creditors  on  the  ground  of  fraud 
or  irregularity,  including  fraudulent  preference;  for  they,  not  being 
parties  or  privies  to  the  judgment,  are  not  precluded  from  attacking  it 
collaterally.***  For  similar  reasons,  the  trustee  is  not  bound  by  a  mere 
settlement  or  accounting,  not  followed  by  payment  or  transfer  of  prop- 
erty, between  the  bankrupt  and  a  creditor,  but  he  may  show  that  it 
was  erroneous  or  fraudulent.***  And  so  also  the  trustee  may  set  up 
usury  as  a  defense  *to  the  claim  of  a  creditor.^'^  But  as  against  a  ne- 
gotiable note  made  by  the  bankrupt,  the  trustee  can  avail  himself  only 
of  such  defenses  as  were  available  to  the  maker,  not  including  collat- 
eral issues  between  the  indorsers  subsequent  to  delivery.**'* 

§  539.  Same;  Contest  and  Determination. — ^The  law  intends  that 
contests  of  this  character  shall  be  promptly  disposed  of.  It  declares 
that  "objections  to  claims  shall  be  heard  and  determined  as  soon  as  the 
convenience  of  the  court  and  the  best  interests  of  the  estates  and  the 
claimants  will  permit."*'*  Hence  if  objection  i»  made  to  the  allow- 
ance of  a  claim  presented  at  a  meeting  of  the  creditors,  the  question  of 


against  a  bankrupt  firm  and  the  bank- 
rupt estate  of  an  Individual  partner,  the 
trustee  was  estopped  after  four  years  to 
object  that  the  claim  was  insufficient  in 
form  to  Justify  its  allowance  against  the 
partner's  estate.  In  re  Collins  (D.  0.) 
215  Fed.  247. 

itt«McKlnsey  v.  Harding,  4  N.  B.  R. 
38,  Fed.  Cas.  No.  8,866. 

16T  owo  Valley  Bank  Co.  v.  Mack,  163 
Fed.  155,  89  C.  C.  A.  605,  20  Am.  Bankr. 
Rep.  40. 

i«8  Chandler  v.  Thompson,  120  Fed. 
WO,  57  C.  C.  A.  230 ;  Ex  parte  O'Nell,  1 
Low.  163,  1  N.  5.  R.  677,  Fed.  Cas.  No. 
10.527;  Bourne  r.  Maybin,  3  Woods,  724, 
FW.  Cas.  No.  1,700;  In  re  Continental 
Engine  Co.,  234  Fed.  58,  148  C.  C.  A.  74, 
37  Am.  Bankr.  Rep.  102;  In  re  Stucky 
Trucking  &  Rigging  Co.  (D.  C.)  243  Fed. 
287,  38  Am.  Bankr.  Rep.  690.  Compare 
Stilwell  V.  Walker,  17  N.  B.  R.  569,  Fed. 
Cas.  No.  13,451. 


i«»  In  re  Comstock,  3  Sawy.  620,  12 
N.  B.  R.  110,  Fed.  Cas.  No.  3,079.  Where 
a  claim  against  a  bankrupt  corporation 
was  based  on  the  theory  that  it  had  as- 
sumed payment  of  a  mortgage,  but  it 
appeared  that  there  bad  been  no  such 
assumption,  the  claimant  cannot  sustain 
his  claim  on  a  different  theory.  In  re 
Amsdell-Klrchner  Brewing  Co.  (D.  C.) 
240  Fed.  492. 

IT 0  In  re  Stem,  144  Fed.  956,  76  C.  C. 
A.  10,  16  Am.  Bankr.  Rep.  510  (revers- 
ing In  re  Worth,  130  Fed.  927,  12  Am. 
Bankr.  Rep.  566);  In  re  Moore,  Fed. 
Cas.  No.  9,752;  Bromley  v.  Smith,  2 
Biss.  511,  5  N.  B.  R.  152,  Fted.  Cas.  No. 
1,922;  LoganviUe  Banking  Co.  v.  For- 
rester, 17  Ga.  App.  246,  87  S.  E.  694. 

iTiln  re  Schwarz,  200  Fed.  309,  29 
Am.  Bankr.  Rep.  700. 

iTi  Bankruptcy  Act  1898,  |  571. 
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its  allowance  should  be  heard  as  soon  as  feasible,  and  if  the  court  is  not 
satisfied  with  the  weight  of  the  evidence,  the  hearing  may  be  adjourned 
to  a  future  time.*'*  A  creditor  presenting  his.  claim  for  proof  and  al- 
lowance against  the  estate  of  the  bankrupt,  which  is  contested  by  the 
trustee,  is  not  entitled  to  demand  a  trial  by  jury."*  Proceedings  in 
bankruptcy  being  of  equitable  cognizance,  the  seventh  amendment  to 
the  Constitution  of  the  United  States  does  not  apply  thereto,  and  no 
act  of  Congress  at  present  in  force  authorizes  trial  by  jury  in  such 
cases.*'*  Such  contests  are  intended  to  be  heard  and  determined  by  the 
referee,  and  he  has  full  jurisdiction  over  them."®  And  it  is  not  neces- 
sary that  he  should  adhere  to  any  prescribed  order  of  proof.*" 

Where  the  trustee  objects  to  the  allowance  of  a  claim  on  the  ground 
that  the  claimant  has  received  an  unlawful  preference,  and  the  referee, 
on  hearing,  decides  that  such  is  the  case,  his  judgment  disallowing  the 
claim  is  res  judicata  on  the  question  of  the  preference,  and  the  creditor 
cannot  litigate  the  question  again  in  a  plenary  action  by  the  trustee  to 
recover  the  preference."* 

§  540.  Same ;  Burden  of  Proof  and  Evidence. — ^The  burden  of  proof 
is  on  one  claiming  to  be  a  creditor  of  a  bankrupt  and  presenting  a  de- 
mand against  his  estate."*  But  he  sustains  the  burden  in  the  first  in- 
stance, and  makes  out  a  prima  facie  case,  when  he  files  a  proof  of  his 
claim,  sufficient  in  form  and  substance,  and  duly  verified  by  his  affi- 
davit, as  required  by  the  statute,  as  such  proof  is  regarded  rather  as  a 
deposition  than  as  a  pleading.***  Thereupon  the  burden  is  shifted  to 
the  objecting  creditor  or  creditors,  or  the  trustee  as  the  representative 
of  all  the  creditors,  and  they  are  required  to  rebut  the  claimant's  prima 
facie  case  by  evidence  having  a  probative  value  at  least  equal  to  his 


ITS  In  re  Eagles  (D.  C.)  99  Fed.  695,  3 
Am.  Bankr.  Rep.  738. 

174  But  the  claimant  is  entitled  to  no- 
tice of  the  objections  and  an  opportunity 
to  be  heard.  But  where  he  appears  be- 
fore the  referee  and  flies  a  response  to 
the  referee*s  objection  to  his  claim,  this 
amounts  to  a  waiver  of  notice  of  the  ob- 
jection which  should  have  been  given 
him,  and  cures  all  defects  therein.  Dav- 
enport Sav.  Bank  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  176  Iowa,  745,  158  N.  W.  737. 

176  In  re  Christensen  (D.  C.)  101  Fed. 
243,  4  Am:  Bankr.  Rep.  99. 

176  In  re  Schwarz  (D.  C.)  200  Fed.  309, 
29  Am.  Bankr.  Rep.  700;  McCulloch  v. 
Davenport  Sav.  Bank  (D.  C.)  226  Fed. 
309,   35  Am.  Bankr.  Rep.  765. 

177  In  re  Montgomery  (D.  C.)  185  Fed. 
955,  25  Am.  Bankr.  Rep.  431. 

17  8  Lincoln  v.  People's  Nat.  Bank  (D. 


C.)  260  Fed.  422,  44  Am.  Bankr.  Rep. 
381;  Ullman,  Stern  &  Krausse  v.  Cop- 
pard,  246  Fed.  124,  158  C.  C.  A.  350,  40 
Am.  Bankr.  Rop.  426;  Davenport  Sav. 
Bank  v.  Chicago,  R.  I.  &  P.  R.  Co.,  170 
Iowa,  745,  158  N.  W.  737.     , 

179  In  re  Graves  (D.  C.)  182  Fed.  443. 

25  Am.  Bankr.  Rep.  372 ;  In  re  Hopper- 
Morgan  Co.  (D.  C.)  156  Fed.  533,  19  Am. 
Bankr.  Rep.  539. 

180  Whitney  v.  Dresser,  200  U.  S.  532. 

26  Sup.  Ct.  316,  50  L.  Ed.  584,  15  Am. 
Bankr.  Rep.  326 ;  In  re  United  Wireless 
Telegraph  Co.,  201  F%d.  445,  29  Am. 
Bankr.  Rep.  848;  In  re  Schwarz,  200 
Fed.  309,  29  Am.  Bankr.  Rep.  700 ;  In  re 
Montgomery,  185  Fed.  955,  25  Am. 
Bankr.  Rep.  431;  In  re  Baumhauer,  179 
Fed.  966,  24  Am.  Bankr.  Rep.  750;  In  re 
James  Dunlap  Carpet  Co.,  171  Fed.  532. 
22  Am.  Bankr.  Rep.  788;    In  re  Jones, 
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affidavit.***  Likewise,  where  the  claim  is  for  damages  for  breach  of  a 
contract,  and  the  claimant  has  sufficiently  established  the  elements  of 
his  case,  the  burden  is  on  objecting  creditors  to  show  any  circumstances 
in  reduction  or  mitigation  of  damages.***  But  in  order  to  support  the 
claimant's  demand  and  warrant  its  allowance  the  proof  of  claim  must 
conform  to  the  requirements  of  the  law  and  be  fair  on  its  face.  It  is  not 
self-proving  if  insufficient  in  form,  or  if  its  recitals  are  contradictory 
and  irreconcilable,  or  if  the  facts  alleged  are  improbable  and  suspi- 
cious-***  And  it  is  !f  rule  that  if  the  claimant  does  not  choose  to  rely  on 
the  presumption  of  correctness  of  his  claim  raised  by  the  formal  proof 
of  it,  but  elects  to  offer  additional  evidence,  and  such  evidence  is  insuffi- 
cient to  establish  his  case  or  contradicts  the  allegations  of  his  petition, 
he  must  abide  by  the  result,  and  be  taken  to  have  waived  the  advantage 
of  the  position  which  he  originally  occupied.*** 

When  objection  is  made  to  a  proof  of  claim,  the  proving  creditor 
may  be  summoned  as  a  witness  and  be  questioned  (in  the  nature  of 
cross-examination)  by  the  trustee  or  the  objecting  creditors,  concerning 
his  claim  and  its  particulars;  and  if  he  fails  to  appear  and  submit  to 
such  examination,  he  will  be  taken  to  have  admitted  the  objections  to 
his  claim,  and  the  same  will  be  rejected.***    But  testimony  of  the  bank- 


151  Fed.  108,  18  Am.  Bankr.  Rep.  206; 
In  re  Castie  Braid  Co.,  145  Fed.  224,  17 
Am.  Bankr.  Rep.  143 ;  In  re  Carter,  138 
Fed.  846. 15  Am.  Bankr.  Rep.  126 ;  In  re 
Dresser,  135  Fed.  495,  68  C.  C.  A,  207, 13 
Am.  Bankr.  Rep.  747;  In  re  Wooten,  118 
Fed.  670,  9  Am.  Bankr.  Rep.  247;  In  re 
Shaw,  109  Fed.  780,  6  Am.  Bankr.  Rep. 
499 ;  In  re  Sumner,  101  Fed.  224,  4  Am. 
Bankr.  Rep.  123 ;  Blower  v.  Commercial 
Trust  Co.,  223  Fed.  318,  138  C.  C.  A.  580, 
35  Am.  Bankr.  Rep.  74 ;  Moore  v.  Crau- 
dall,  205  Tea.  689,  124  C.  C.  A.  11,  30 
Am.  Bankr.  Rep.  517;  In  re  Arthur  B. 
Pratt  Co.  (D.  C.)  252  Fed.  #17,  42  Am. 
Bankr.  Rep.  406;  In  re  Welborne  (D. 
C.)  266  Fed.  385;  Board  of  Commerce  of 
Ann  Arbor  v.  Security  Trust  Co.,  225 
Fed.  454,  140  C.  C.  A.  486,  34  Am.  Bankr. 
Rep.  762. 

181  In  re  Harper,  175  Fed.  412,  23  Am. 
Bankr.  Rep.  918 ;  In  re  Carter,  138  Fed. 
846,  15  Am.  Bankr.  Rep.  126;  In  re 
Sanger,  169  Fed.  722,  22  Am.  Bankr.  Rep. 
145;  In  re  Pfafflnger,  154  Fed.  523,  18 
Am.  Bankr.  Rep.  807.;  In  re  Coventry 
Evans  Furniture  Co.,  166  Fed.  516,  22 
Am.  Bankr.  Rep.  272;  West  v.  W.  A. 
McLaughlin  &  Co.'s  Trustee,  162  Fed. 
124,  20  Am.  Bankr.  Rep.  654;  In  re  Can- 
ton Iron  &  Steel  Co.,  197  Fed.  767,  28 
Am.  Bankr.  Rep.  791^    Compare  Mason 


V.  St.  Albans  Furniture  Co.,  149  Fed. 
898,  17  Am.  Bankr.  Rep.  868 ;  In  re  Hull 
(D.  C.)  224  Fed.  796,  34  Am.  Bankr.  Rep. 
447;  In  re  O'Gara  &  Maguire  (D.  C.) 
259  Fed.  935,  44  Am.  Bankr.  Rep.  49; 
Britton  V.  Union  Inv.  Co.  (C.  C.  A.)  262 
Fed.  Ill,  44  Am.  Bankr.  Rep.  531. 

182  In  re  Duquesne  Incandescent  Light 
Co.,  176  Fed.  785,  24  Am.  Bankr.  Rep. 
419. 

188  In  re  Goble  Boat  Co.,  190  Fed.  92, 
27  Am.  Bankr.  Rep.  48;  Orr  v.  Park, 
183  Fed.  683,  106  C.  C.  A.  33,  25  Am. 
Bankr.  Rep.  544;  In  re  Shaw,  112  Fed. 
947,  7  Am.  Bankr.  Rep.  458;  In  re  Hud- 
son Porcelain  Co.  (D.  C.)  225  Fed.  325, 
35  Am.  Bankr.  Rep.  18.  Failure  to  file 
a  written  Instrument  which  is  the  basis 
of  a  claim  against  the  bankrupt's  estate, 
as  required  by  the  statute,  does  not  raise 
a  presumption  against  the  existence  of 
the  writing.  In  re  Dresser,  135  Fed. 
495,  68  C.  C.  A.  207.  13  Am.  Bankr.  Rep. 
747. 

184  In  re  Greenfield,  193  Fed.  98,  27 
Am.  Bankr.  Rep.  427;  In  re  T.  A.  Mc- 
Intyre  &  Co.,  174  Fed.  627,  98  O.  C.  A. 
381,  24  Am.  Bankr.  Rep.  1 ;  In  re  Me- 
Ausland.  (D.  C.)  235  Fed.  173,  37  Am. 
Bankr.  Rep.  519. 

18  6  Baumhauer  v.  Austin,  186  Fed. 
260,  108  C.  C.  A.  306, 26  Am.  Bankr.  Rep. 
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nipt  or  other  witnesses  taken  before  the  referee  in  other  issues  in  the 
bankruptcy  proceedings,  to  which  the  claimant  was  not  a  party  and 
when  he  was  not  present,  cannot  be  used  against  him.***  If  it  becomes 
necessary  to  take  the  evidence  of  witnesses  at  a  distance,  the  act  pro- 
vides that,  when  depositions  are  to  be  taken  in  opposition  to  the  allow- 
ance of  a  claim,  notice  shall  be  served  upon  the  claimant  and  filed  with 
the  referee."''  Upon  questions  of  evidence  arising  upon  the  proof  of 
debts,  the  laws  of  the  United  States  must  govern,  and  not  those  of  the 
state  in  which  the  court  may  be  sitting.  This  rufc  was  applied  in  a 
case  where  the  bankrupt  was  dead,  and  it  was  held  that  the  proving 
creditor  was  a  competent  witness  in  his  own  favor  to  prove  the  con- 
tract out  of  which  his  claim  arose;  for  under  Rev.  Stat.  U.  S.  §  858,  a 
witness  cannot  be  excluded  on  account  of  interest  except  in  actidns  by 
or  against  executors,  administrators,  or  guardians,  and  a  proceeding  in 
bankruptcy  is  in  rem  and  not  against  the  executor  of  a  deceased  bank- 
rupt.***  Under  the  same  rule  and  the  same  provision  of  the  Revised 
Statutes,  it  is  held  that,  where  a  contest  is  made  as  to  a  claim  oflFered  to 
be  proved  against  the  estate  of  a  bankrupt  by  his  wife,  she  is  a  compe- 
tent witness  in  her  own  behalf.***  But  a  judgment  recovered  by  the 
creditor  in  a  state  court  is  not  conclusive  evidence  either  of  the  exist- 
ence or  the  amount  of  his  claim,  when  he  seeks  to  prove  it  in  the  bank- 
i*uptcy  proceedings,  at  least  where  the  trustee  was  not  a  party  to  the 
suit.***  And  the  general  rule  of  law  that  a  party  can  only  recover  on 
the  cause  of  action  alleged  in  his  pleading  applies  to  claims  presented  in 
bankruptcy,  and  a  claimant  who  has  filed  a  statement  of. his  demand 
under  oath,  as  required  by  the  statute,  cannot  sustain  it  by  evidence  of 
an  indebtedness  arising  in  a  different  manner  from  that  stated.***  As  in 
other  cases,  the  evidence  may  be  circumstantial  on  questions  of  motive, 
intent,  good  faith,  and  the  like,***  and  the  claimant,  if  put  to  his  defense, 
must  show  all  the  elements  of  a  valid  and  enforceable  demand,  just  as 
on  the  trial  of  an  issue  in  a  plenary  suit,***  and  if  he  and  the  bankrupt 


385 ;  In  re  Sumner,  101  Fed.  224,  4  Am. 
Bankr.  Rep.  123;  In  re  Lount,  11  N.  B. 
R.  315,  Fed.  Cas.  No.  8,543. 

186  In  re  Keller,  109  Fed.  118,  6  Am. 
Bankr.  Rep.  334;  In  re  Hersey,  171  Fed. 
1004.  22  Am.  Bankr.  Rep.  863:  In  re  Na- 
tional Boat  &  Engine  Co*.  (D.  C.)  216  Fed. 
208,  33  Am.  Bankr.  Rep.  154. 

187  Bankruptcy  Act  1898,  §  21c. 

188  In  re  Merrill,  9  Ben.  165,  16  N.  B. 
R.  35,  Fed.  Cas.  No.  9,466.  Conversely, 
the  bankrupt  is  a  competent  witness 
where  a  claim  against  his  estate  is  con- 
tested, though  the  creditor  is  dead  and 
the  claim  Is  presented  by  his  executor, 
In   re  Moore,  Fed.  Cas.  No.  9,752. 


!»•  In  re  Richards.  17  N.  B.  R.  662, 
Fed.  Cas.  No.  11,770;  In  re  Bean,  14 
N.  B.  R.  182,  Fed.  Cas.  No.  1,166.  Own- 
pare  In  re  Bechtel,  Fed.  Cas.  No.  1,204. 

i»o  In  re  Freeman,  117  Fed,  680,  9 
Am.  Bankr.  Rep.  68 ;  Bourne  ▼.  May  bin. 
3  Woods,  724,  Fed.  Cas.  No.  1,700. 

i»i  In  re  Lansaw,  118  Fed.  365,  9  Am. 
Bankr.  Rep.  167 ;  Orr  v.  Park,  183  Fed. 
683,  106  C.  C.  A.  33,  25  Am.  Bankr.  Bep. 
544. 

i»2ln  re  Friedman,  164  Fed.  131,  21 
Am.  Bankr.  Rep.  213;  In  re  Herman, 
207  Fed.  594. 

188  Famsworth  v.  Union  Trust  St  De- 
posit Co.,  211  Feq.  912,  128  C.    C.  A. 
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are  the  only  witnesses  and  they  squarely  contradict  each  other,  circum- 
stances tending  to  corroborate  the  one  or  the  other  will  turn  the  scale.*** 
Where  the  claimant  is  the  wife,  child,  or  other  near  relative  of  the  bank- 
rupt, the  experience  of  the  courts  has  taught  them  that  the  claim  must 
be  closely  and  carefully  scrutinized,  though  it  is  also  to  be  remembered 
that  the  honest  or  dishonest  character  of  such  a  claim  is  not  to  be  de- 
termined by  the  mere  fact  of  relationship.*** 

The  referee  should  of  his  own  motion  consider  the  credibility  of  the 
witnesses  and  of  their  testimony,  and  he  is  not  obliged  to  allow  the 
claim  even  if  the  evidence  in  its  support  is  uncontradicted.***  The  court 
retains  considerable  control  over  the  proceedings  in  these  cases,  and  if 
the  evidence  offered  by  a  claimant  is  not  sufficient  to  establish  his  claim, 
it  is  in  the  discretion  of  the  court  to  direct  or  allow  the  taking  of  addi- 
tional proof,  even  after  the  referee  or  master  has  made  his  report.**' 

§  541.  Amendment  and  Withdrawal  of  Proofs. — Proofs  of  debt  may 
always  be  amended,  if  application  is  made  in  proper  time,  in  respect  to 
the  correction  of  clerical  errors,  the  supplying  of  omissions,  or  to  rem- 
edy technical  defects  in  the  proofs  in  matters  of  form,  and  when  the 
proof  is  amended  so  as  to  comply  with  the  law,  it  will  relate  back  to 
the  original  filing,  unless  the  rights  of  others  have  in  the  mean  time 
intervened.***  On  this  point,  it  has  been  said :  "The  court  undoubtedly 
possesses  the  power,  in  its  discretion,  to  allow  proofs  of  debt  to  be 


290;  Central  State  Bank  ▼.  McFarlan, 
257  Fed.  535,  168  C.  G.  A.  519,  44  Am. 
Baukr.  Rep.  1;  In  re  Maiman  (D.  G.) 
256  Fed.  127,  43  Am.  Bankr.  Rep.  507; 
In  re  Rosenthal  &  Lehman  (D.  G.)  120 
Fed.  848,  9  Am.  Bankr.  Rep.  626;  In  re 
Banks  (D.  G.)  207  Fed.  662,  31  Am. 
Bankr.  Rep.  270.  Where  a  claimant  re- 
lies on  certificates  of  indebt^ness  is- 
sued by  a  building  and  loan  association, 
and  it  appears  that  they  were  fraudu- 
lently issued  and  that  the  association  r^ 
ceived  no  consideration,  the  purchaser 
must  show  that  he  was  a  purchaser  in 
good  faith  and  for  value.  In  re  German 
Savings  &  Loan  Ass'n,  253  Fed.  722,  165 
C.  C.  A.  316,  42  Am.  Bankr.  Rep.  559. 
An  attorney  who  makes  a  claim  against 
the  estate  of  a  bankrupt  corporation  for 
legal  services  must  clearly  establish  the 
value  of  his  services.  In  re  Unite! 
States  Molybdenum  Go.  (D.  O.)  255  Fed. 
790,  43  Am.  Bankr.  Rep.  401. 

i»*~In  re  Kaldenberg  (D.  G.)  105  Fed. 
232,  5  Am.  Bankr.  Rep.  6. 

"5  Walter  v.  Atha  (G.  G.  A.)  262  Fed. 
75, 45  Am.  Bankr.  Rep.  150 ;  In  re  Grum- 


ling  (D.  G.)  214  Fed.  503,  32  Am.  Bankr. 
Rep.  656;  In  re  Kanter  (D.  G.)  215  Fed. 
276. 

i»«  In  re  Cannon  (D.  G.)  133  Fed.  837, 
14  Am.  Bankr.  Rep.  114. 

i»T  In  re  J.  C.  Wilson  &  Go.  (D.  G.) 
252  Fed.  631,  42  Am.  Bankr.  Rep.  350. 

i»«  In  re  New  York  Gommercial  Go.. 
233  Fed.  906^  147  G.  G.  A.  580,  36  Am. 
Bankr.  Rep.  769;  In  re  Ballantlne  (D. 
G.)  232  Fed.  271,  37  Am.  Bankr.  Bep. 
Ill ;  In  re  Soltmann  (D.  G.)  238  Fed.  241. 
38  Am.  Bankr.  Rep.  270 ;  In  re  A.  J.  El- 
lis, Inc.,  252  Fed.  483,  164  G.  G.  A.  399, 
42  Am.  Bankr.  Rep.  387.  In  re  Myers, 
99  Fed.  691,  3  Am.  Bankr.  Rep.  760 ;  In 
re  Salvator  Brewing  Go.,  193  Fed.  989, 
113  G.  G.  A.  626,  28  Am.  Bankr.  Rep.  56; 
In  re  Medina  Quarry  Go.,  179  Fed.  929, 
24  Am.  Bankr.  Rep.  769;  In  re  Stevens, 
207  Fed.  243,  5  Am.  Bankr.  Rep.  806; 
In  re  Maybln,  15  N.  B.  R.  468,  Fed.  Gas. 
No.  9,337 ;  In  re  Myrick,  3  N.  B.  R.  156, 
Fed.  Gas.  No.  10,000;  In  re  Montgomery, 
3  N.  B.  R.  423,  Fed.  Gas.  No.  9,729 ;  In 
re  Lowerre,  1  Ben.  406,  1  N.  B.  R.  74, 
Fed.  Gas.  No.  8,577.  In  re  Basha  (G.  G. 
A.)  200  Fed.  951,  29  Am.  Bankr.  Rep.  225. 
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amended,  and  in  cases  of  mistake  or  ignorance,  whether  of  fact  or  of 
law,  will  generally  exercise  that  power  in  the  absence  of  fraud,  and 
when  all  parties  can  be  placed  in  the  same  situation  they  would  have 
been  in  if  the  error  had  not  occurred,  and  where  justice  seems  to  de- 
mand that  it  should  be  done.  But  where  the  proceeding  is  in  any  man- 
ner tainted  by  fraud,  or  where  the  creditor  has  gained  any  permanent 
advantage  by  the  omission,  or  the  estate  has  been  permanently  injured 
thereby,  the  creditor  guilty  of  such  omission  will  be  left  where  his  own 
act  has  placed  him."  ^•^  Thus  if  a  creditor,  in  proving  his  claim,  has 
illegally  increased  the  amount  of  it,  or  if  a  portion  of  the  consideration 
is  good  and  a  portion  illegal,  he  will  not  be  allowed,  on  the  detection 
of  the  fraud,  to  separate  the  good  from  the  bad  and  amend  his  proof, 
or  have  it  allowed  for  the  valid  portion  only,  for  his  fraud  .taints  the 
whole.*®*  So,  where  a  claim  of  lien  under  a  mortgage  has  been  declared 
fraudulent,  the  claimant  is  not  entitled  to  amend  so  as  to  prove  his 
claim  as  a  general  claim  against  the  estate.^*  Neither  is  it  permissible, 
under  the  guise  of  an  amendment,  to  introduce  a  wholly  new  and  differ- 
ent claim  against  the  bankrupt.*®* 

An  amended  proof  of  claim  against  a  bankrupt's  estate,  filed  more 
than  a  year  after  the  adjudication,  may  be  substituted  for  the  original 
proof  when  the  latter  was  defective,  irregular,  or  otherwise  insuf- 
ficient, notwithstanding  the  provision  of  the  act  limiting  the  time 
for  original  filing  of  proofs.*®*  But  this  rule  is  subject  to  two  con- 
ditions. In  the  first  place,  it  cannot  be  invoked  for  the  purpose  of 
enabling  the  creditor  to  set  up  an  entirely  new  and  separate  claim.*®* 
But  this  does  not  apply  to  a  change  in  the  form  or  statement  of  the 
claim,    the    actual    contract    or    consideration    remaining    the    same. 


!»» In  re  Parkes,  10  N.  B.  R.  82,  Fed^ 
Cas.  No.  10,754. 

200  In  re  Elder,  1  Sawy.  73,  Fed.  Cas. 
No.  4,326. 

201  In  re  Vogt  (D.  C.)  188  Fed.  764. 
But  see  Seligman  v.  Gray,  227  Fed.  417, 
142  C.  C.  A.  113,  35  Am,  Bankr.  Rep. 
516,  36  Am.  Bankr.  Rep.  894. 

20  2  In  re  Miners*  Brewing  Co.  (D.  0.) 
162  Fed.  327,  20  Am.  Bankr.  Rep.  717; 
In  re  Montgomery,  3  N.  B.  R.  430,  Fed. 
Cas.  No.  9,731. 

208  Hutchinson  v.  Otis,  Wilcox  &  Co., 
190  U.  S.  552,  23  Sup.  Ct.  778.  47  I*  Ed. 
1179,  10  Am.  Bankr.  Rep.  135;  In  re 
Keller  (D.  C.)  252  Fed.  942,  42  Am. 
Bankr.  Rep.  601 ;  In  re  Schaffner  (C.  C. 
A.)  267  Fed.  977,  45  Am.  Bankr.  Rep. 
681 ;  In  re  Drexel  Hill  Motor  Co.  (D.  C.) 
270  Fed.  673,  46  Am.  Bankr.  Rep.  411; 
In  re  Roeber,  127  Fed.  122,  62  0.  C.  A. 


122,  11  Am.  Bankr.  Rep.  464;  Hutchin- 
son V.  Otis,  115  Fed.  937,  53  C.  O.  A.  419, 
8  Am.  Bankr.  Rep.  382;  In  re  Salvator 
Brewing  Co.,  188  Fed.  522,  26  Am,  Bankr. 
Rep.  21;  In  re  Standard  Telephone  & 
Electric  Co.,  186  Fed.  5S6,  26  Am.  Bankr. 
Rep.  601;  In  re  Kessler,  184  Fed.  51, 
25  Am.  Bankr.  Rep.  512 ;  In  re  Fisk  & 
Robinson,  185  Fed.  974 ;  In  re  McCarthy 
Portable  Elevator  Co.,  205  Fed.  986,  30 
Am.  Bankr.  Rep.  247.  But  compare  In 
re  Amsdell-Kirschner  Brewing  Co.  (D.  O 
243  Fed.  783,  40  Am.  Bankr.  Rep.  284; 
In  re  Booth  (D.  O.)  216  Fed.  575,  33  Am. 
Bankr.  Rep.  183;  In  re  Moebius  (D.  C.) 
116  Fed.  47,  8  Am.  Bankr.  Rep.  590. 

204  In  re  McCallum  &  McCallum  (I>. 
C.)  127  Fe<l.  708,  11  Am.  Bankr.  Rep. 
447 ;  In  re  Stevens  (D.  C.)  107  Fed.  243. 
5  Am.  Bankr.  Rep.  806. 
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Thus,  where  a  creditor  filed  a  claim  in  the  form  of  a  book  ac- 
county  an  amended  claim,  based  on  promissory  notes  of  the  bankrupt, 
may  be  treated  as  an  amendment  of  the  original  claim,  and  the  court 
may  permit  it  to  be  filed  after  the  expiration  of  the  year,  where  it  is 
shown  that  the  notes  were  given  in  settlement  of  the  account,  but  were 
not  shown  by  the  creditor's  books,  and  that  the  original  claim  was 
based  on  the  account,  rather  than  the  notes,  through  mere  inattention 
or  because  the  creditor  did  not  realize  that  it  would  make  any  difference 
as  to  the  form  of  proof.*®*  So,  where  the  creditor  originally  filed  on  a 
note  and  the  claim  was  disallowed  because  it  carried  usurious  interest, 
he  was  allowed  to  amend  his  proof  by  substituting  therefor  a  claim  for 
money  fraudulently  obtained  by  the  bankrupt  and  received  to  the  claim- 
ant's use.***  In  the  second  place,  the  original  proof  must  contain  a 
Sufficient  statement  of  the  claim  to  support  an  amendment,  or  there 
must  have  been  a  sufficient  "filing"  of  it  to  justify  such  action.*®''  But 
as  to  this,  the  courts  are  quite  liberal.  Thus,  for  example,  though  a 
claim  was  not  formally  filed  within  the  year,  but  an  assignment  of  it  was 
executed  and  filed  with  the  referee,  it  was  held  that  this  might  be  treat- 
ed as  sufficiently  presenting  the  claim  to  permit  an  amendment  after 
the  year.*®*  So  a  paper  filed  by  a  creditor,  denominated  an  "application 
for  the  sale  of  collateral,"  and  containing  all  the  statements  essential 
to  a  formal  proof  of  claim,  may  be  used  as  the  foundation  for  an  amend- 
ment after  the  expiration  of  the  year.*®*  And  again,  where  the  trus- 
tee circulated  a  paper  among  the  creditors  for  their  signatures,  contain- 
ing a  proposal  for  a  settlement,  each  creditor  to  state  on  it  the  amount 
of  his  claim,  and  it  was  signed  by  all  and  returned  and  filed  with  the 
referee  within  a  year  after  the  adjudication,  it  was  held  to  constitute  a 
sufficient  claim  to  be  amendable,  after  the  end  of  the  year,  by  a  creditor 
who  signed  it  in  the  belief  that  a  proof  of  his  claim  was  not  required, 
but  without  whose  assent  the  settlement  could  not  have  been  effect- 
ed.**® Further,  a  court  of  bankruptcy  may  allow  an  amended  proof, 
filed  with  the  trustee's  consent,  to  be  substituted  for  the  defective  orig- 
inal proof,  although  the  trustee  has  an  appeal  pending  from  the  decree  of 
the  court  permitting  the  creditor  to  prove  his  claim.*** 


205  Brown  v.  O'Connell,  200  Fed.  229, 
U8  C.  C.  A.  415,  29  Am.  Bankr.  Rep.  653. 

2o«in  re  Robinson  (D.  C.)  136  Fed. 
994,  14  Am.  Bankr.  Rep.  626. 

207  In  re  Thompson,  227  Fed.  981,  142 
C.  C.  A.  439,  36  Am.  Bankr.  Rep.  190; 
In  re  Drexel  HIU  Motor  Co.  (D.  O.)  270 
Fed,  673,  46  Am.  Bankr.  Rep.  411. 

208  Bennett  v.  American  Credit  Indem- 
nity Co.,  159  Fed.  624,  86  C.  O.  A.  614, 
20  Am.  Bankr.  Rep.  258. 

Blk.Bkr.(3d  Ed.)— 71 


209  In  re  Faulkner,  161  Fed.  900,  20 
Am.  Bankr.  Rep.  542.  Compare  In  re 
Basha,  193  Fed.  151,  27  Am.  Bankr.  Rep. 
435. 

210  In  re  Fairlamb,  199  Fed.  278,  28 
Am.  Bankr.  Rep.  515. 

211  Hutchinson  v.  Otis,  Wilcox  &  Co., 
190  U.  S.  552,  23  Sup.  Ct.  778,  47  L.  Ed. 
1179,  10  Am.  Bankr.  Rep.  135. 
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The  power  of  allowing  amendments  is  not  infrequently  appealed  to 
in  behalf  of  secured  creditors;  and  it  is  well  settled  that  where  a 
creditor  of  this  class  has  proved  his  claim  as  unsecured,  but  this  has 
been  done  through  inadvertence  or  mistake  or  ignorance  of  his  rights, 
it  is  in  the  discretion  of  the  court  to  allow  him  to  amend  his  proof  so 
as  to  state  the  facts  correctly,  even  after  the  lapse  of  a  year  from  the 
adjudication,  provided  this  will  not  operate  to  the  prejudice  of  any 
other  creditor,  or  provided  all  parties  can  be  restored  to  their  original 
positions.*"  And  it  is  not  an  insuperable  objection  to  the  allowance  of 
such  an  amendment  that  the  creditor  has  already  received  a  dividend  on 
his  claim  as  unsecured,  for  it  can  be  made  a  condition  of  thcT  leave 
granted  to  him  to  amend  that  he  shall  refund  to  the  trustee  the  sum  so 
received  as  a  dividend.**'  On  similar  principles,  where  a  bankrupt  had 
money  on  deposit  in  a  bank  and  was  indebted  to  the  bank  on  promissory 
notes  for  a  larger  sum,  and  the  cashier  of  the  bank  made  proof  against 
the  bankrupt's  estate  for  the  entire  sum  of  the  notes,  omitting,  through 
mistake  or  forgetfulness,  to  offset  the  amount  of  the  deposit,  it  was  held 
that  the  bank  should  be  permitted  to  amend  its  proof  so  as  to  retain  the 
amount  of  the  deposit,  credit  the  same  on  the  notes,  and  prove  a  claim 
for  the  balance.*** 

In  regard  to  allowing  a  creditor  who  has  proved  his  claim  to  with- 
draw the  same  entirely,  so  as  to  put  himself  outside  the  bankruptcy 
proceedings,  the  authorities  are  not  so  harmonious.  Some  of  the  casQS 
hold  that  the  withdrawal  of. a  proof  of  debt  cannot  be  permitted  after 
the  same  has  been  filed  in  the  case  and  allowed,*"  and  especially  after 
leave  has  been  granted  to  the  creditor  to  amend  his  proof.***  But  on 
the  other  hand,  there  are  decisions  sustaining  the  principle  that  a  cred- 
itor who  has  proved  his  claim  in  the  bankruptcy  may  be  permitted  to 
withdraw  the  same,  if  it  was  made  under  a  mistake  of  fact  or  law,  pro- 


212  Maxwell  v.  McDaniels  (C.  C.  A.) 
195  Fed.  420,  27  Am.  Bankr.  Rep.  692; 
Lontos  V.  Coppard,  246  Fed.  803,  159 
C.  C.  A.  105,  40  Am.  Bankr.  Rep.  575; 
In  re  James  Carothers  &  Co.,  182  Fed. 
501;  In  re  Wilder,  101  Fed.  104;  In  re 
Falls  City  Shirt  Mfg.  Co.,  98  Fed.  592, 
3  Am.  Bankr.  Rep.  4.37;  In  re  Clark,  5 
N.  B.  R.  255,  Fed.  Cas.  No.  2,806 ;  In  re 
Parkes,  10  X.  B.  R.  82,  Fed.  Cas.  No. 
10,754 ;  In  re  Hubbard,  1  Low.  190.  1  N. 
B.  R.  679,  Fed.  Cas.  No.  6,813;  In  re 
Jaycox,  8  N.  B.  R.  241,  Fed.  Cas.  No. 
7,242:  Ex  parte  Hanvood,  Crabbe,  496, 
Fed.  Cas.  No.  6,185;  Ex  parte  Lapsley, 
Fed.  Cas.  No.  8,083;  In  re  Hope  Mfn. 
Co.,  1  Sawy.  710,  Fed.  Cas.  No.  6,681; 


In  re  Baxter,  12  Fed.  72.     But  see  In 
re  E.  B.  Havens  &  Co.,  186  Fed.  583. 

213  In  re  Parkes,  10  N.  B.  R.  82,  Fed. 
Cas.  No.  10,754;  In  re  Baxter,  12  Fed. 
72. 

214  In  re  Myers,  99  Fed.  691,  3  Am. 
Bankr.  Rep.  760. 

21 »  In  re  Mcintosh,  2  N.  B.  R.  506,  Fed. 
Cas.  No.  8,826;  In  re  Emlson.  2  N.  B. 
R.  595,  Fed.  Cas.  No.  4,459 ;  In  re  Low- 
erre,  1  Ben.  406,  1  N.  B.  R.  74,  Fed.  Cas. 
No.  8,577.  But  a  creditor  who  has  prov- 
ed a  claim  on  a  note  may  withdraw  the 
note,  by  tho  permission  of  the  court,  on 
leaving  a  copy  on  file.  In  re  I^den,  184 
Fed.  965,  25  Am.  Bankr.  Rep.  917. 

2ic  In  re  Ilallie,  7  Ben.  182,  Fed.  Cas. 
No.  5,9G0. 
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vided  neither  the  bankrupt  nor  the  other  creditors  who  have  proved 
will  be  injured  thereby.**''  Thus  a  creditor  who  was  in  fact  deprived  of 
his  property  through  the  fraudulent  acts  of  the  bankrupt,  of  which  the 
creditor  was  ignorant  and  which  he  only  discovers  on  the  examination 
of  the  bankrupt,  after  he  has  proved  his  claim  as  a  general  creditor,  is 
not  then  estopped  to  withdraw  his  claim  and  demand  the  return  of  his 
property.***  But  the  court  will  not  grant  leave  to  withdraw  a  proof 
merely  for  the  purpose  of  allowing  the  creditor  to  continue  an  arrest  of 
the  bankrupt  which  was  made  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy .**• 

§  542.  Re-Examination  of  Claims  and  Expunging. — ^The  bankruptcy 
act  provides  that  "claims  which  have  been  allowed  may  be  reconsidered 
for  cause  and  reallowed  or  rejected  in  whole  or  in  part,  according  to  the 
equities  of  the  case,  before  but  not  after  the  estate  has  been  closed."  **® 
And  the  general  orders,  in  execution  of  the  foregoing  provision,  declare 
that  "when  the  trustee  or  any  creditor  shall  desire  the  re-examination" of 
any  claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  petition 
to  the  referee  to  whom  the  case  is  referred  for  an  order  for  such  re-ex- 
amination, and  thereupon  the  referee  shall  make  an  order  fixing  a  time 
for  hearing  the  petition,  of  which  due  notice  shall  be  given  by  mail  ad- 
dressed to  the  creditor.  At  the  time  appointed  the  referee  shall  take  the 
examination  of  the  creditor  and  of  any  witnesses  that  may  be  called  by 
either  party,  and  if  it  shall  appear  from  such  examination  that  the  claim 
ought  to  be  expunged,  or  diminished,  the  referee  may  order  according- 
ly." ^^ 


«iT  In  re  Hubbard.  1  Low.  190,  1  N. 
B.  R.  679,  Fed.  Cas.  No.  6,813 ;  American 
Sav.  Bank  &  Trust  CJo.  v.  Munson,  93 
Wash.  78,  159  Pac.  1195. 

218  In  re  Stewart,  178  Fed.  463,  24  Am. 
Bankr.  Rep.  474. 

«i»  In  re  Wiener,  14  N.  B.  R.  218,  Fed. 
Cas.  No.  17,620. 

220  Bankruptcy  Act  1898,  f  57k.  Also 
jurisdiction  to  "reconsider  allowed  or 
disallowed  claims,  and  allow  or  disallow 
them,"  is  given  to  the  courts  of  bank- 
ruptcy by  §  2,  clause  2.  But  this  does 
not  apply  to  claims  against  the  estate 
for  expenses  of  administration,  such  as 
the  charges  and  expenses  shown  on  the 
account  of  a  receiver  appointed  to  take 
charge  of  the  bankrupt's  estate.  In  re 
Reliance  Storage  &  Warehouse  Co.,  100 
Fed.  619,  4  Am.  Bankr.  Rep.  49.  Nor 
does  it  apply  to  fixed  liens  on  the  real 
estate  of  the  bankrupt.    Hawthorne  r. 


Hendrie  &  Bolthoff  Mfg.  &  Supply  Co., 
50  Colo.  342, 116  Pac.  122. 

221  General  Order  No.  21,  clause  6. 
See  International  Agr.  Corp.  v.  Cary,  240 
Fed.  101,  153  C.  C.  A.  137,  38  Am.  Bankr. 
Rep.  753.  Under  the  corresponding  pro- 
visions of  the  act  of  1867  and  the  rules  in 
bankruptcy,  the  order  for  the  re-exam- 
ination  of  a  claim,  or  for  reducing  or 
expunging  it,  could  be  made  only  by 
the  Judge  of  the  court  of  bankruptcy; 
this  Jurisdiction  was  not  conceded  to  the 
register,  unless,  perhaps,  in  cases  where 
no  objection  was  interposed  by  the  cred- 
itor. See  Comstock  v.  Wheeler,  2  N.  B. 
R.  561,  Fed.  Cas.  No.  3.0S4;  In  re  Lor- 
Ing,  Holmes,  483,  Fed.  Cas.  No.  8,512 ;  In 
re  Muldauer,  8  Ben.  127,  Fed.  Cas.  No. 
9,906 ;  In  re  Aspinwall,  7  Ben.  154,  Fed. 
Cas.  No.  590.  But  an  order  for  the  re- 
examination of  claims  made  by  a  register 
without  objection  cannot  be  revoked  by 
him  upon  its  return.    Idem. 


§  542 


LAW  OF  BAKKBUPTCT 


1124 


In  bankruptcy  proceedings,  the  court's  power  to  reconsider  and  re- 
vise its  orders  and  decrees  does  not  expire  with  the  term  at  which  they 
were  made/^  and  reconsideration  of  a  claim  should  be  allowed  as  a  gen- 
eral rule  when  asked  by  the  trustee  at  any  time  before  the  estate  has 
been  closed,  that  being  the  only  limitation  prescribed  by  the  statute.  Yet 
parties  in  interest  (that  is,  the  trustee  or  other  creditors)  may  certainly 
lose  their  right  to  move  for  the  expunging  of  an  allowed  claim  when 
they  have  acquiesced  in  it  for  such  a  length  of  time  as  to  be  justly 
chargeable  with  laches.**'  But  a  delay  of  a  year  or  even  more,  no  other 
facts  appearing,  and  where  no  dividend  has  been  declared,  cannot  be 
said  to  constitute  by  itself  such  laches  as  to  bar  the  re-examination  of  a 
claim.***  And  while  it  would  be  an  abuse  of  discretion  for  the  court  to 
set  aside  an  order  allowing  a  claim  and  to  grant  a  rehearing,  for  the 
sole  purpose  of  extending  the  time  within  which  an  appeal  may  be  tak- 
en, yet  such  an  order,  like  all  others,  is  within  the  control  of  the  court, 
and  may,  in  its  sound  discretion,  be  set  aside  for  good  cause  shown,  even 
after  the  expiration  of  the  time  allowed  for  appeal.*** 

It  is  the  policy  of  the  act  to  do  equal  and  exact  justice  between  the 
estate  of  the  bankrupt  and  the  creditors.  The  court  has  ample  power 
to  investigate  a  claim  at  any  stage  of  the  proceedings,  before  the  final 
closing  of  the  estate,  and  to  make  any  correction  that  equity  and  justice 
demand, — not  only  to  reduce  the  amount  of  the  claim  if  it  is  found  to 
have  been  allowed  for  too  large  a  sum,  but  also  to  increase  it  if,  through 
inadvertence  or  mistake,  it  is  less  than  by  right  it  should  be,  or  to  allow 
the  proofs  to  stand  for  any  sum  which,  upon  examination,  is  found  to 
be  actually  due.***    Consequently,  when  a  trustee  in  bankruptcy  is  not 


222  In  re  Keyes.  160  Fed.  763,  20  Am. 
Bankr.  Rep.  183. 

2  28  In  re  Pittsburg  Lead  &  Zinc  Co.,  198 
Fed.  316,  28  Am.  Bankr.  Rep.  880 ;  In  re 
Hinckel  Brewing  Co.,  123  Fed.  942,  10 
Am.  Bankr.  Rep.  484;  In  re  Hamilton 
Furniture  Co.,  116  Fed.  115,  8  Am.  Bankr. 
Rep.  588;  In  re  Efflngrer,  184  Fed.  724, 
25  Am.  Bankr.  Rep.  924;  In  re  Merwin 
&  WUloughby  Co.  (D.  C.)  208  Fed.  293, 
31  Am.  Bankr.  Rep.  385;  In  re  Williams 
(D.  C.)  224  Fed.  984,  35  Am.  Bankr.  liep. 
459. 

224  In  re  Globe  Laundry,  198  Fed.  365, 
28  Am.  Bankr.  Rep.  831;  In  re  Cale- 
donia Coal  Co.  (D.  C.)  254  Fed.  742,  43 
Am.  Bankr.  Rep,  93. 

22B  West  V.  W.  A.  McLaughlin  &  Co.'s 
Trustee,  162  Fed.  124,  20  Am.  Bankp. 
Rep.  654. 

2  26  In  re  W.  A.  Paterson  Co.,  186  Fed. 
029,  108  C.  C.  A.  493,  34  L.  R.  A.  (N,.  S.) 


31»  25  Am.  Bankr.  Rep.  855 ;  In  re  Mont- 
gomery, 3  N.  B.  R.  423,  Fed.  Cas.  No. 
9,730 ;  In  re  New  Brunswick  Carpet  Co., 
4  Fed.  514;  Courtney  v.  Fidelity  Trust 
Co.,  219  Fed.  57.  134  0.  0.  A.  595,  33  Am. 
Bankr.  Rep.  400.  See  In  re  United  Gro- 
cery Co.  (D.  C.)  253  Fed.  267,  41  Am. 
Bankr.  Rep.  824.  But  on  motion  to  ex- 
punge a  proof  of  debt  and  establish  a 
set-off,  a  personal  judgment  cannot  be 
rendered  against  the  creditor  for  money 
in  his  hands.  In  re  Forbes,  5  Biss.  510, 
Fed.  Cas.  No.  4,922 ;  In  re  Peacock,  178 
Fed.  851, 24  Am.  Ban^r.  Rep.  159.  Where 
a  referee's  order  disallowing  claims  in 
bankruptcy  on  the  sole  ground  that  the 
claims  were  not  offered  for  proof  within 
the  time  required  was  sustained  on  a 
petition  for  review,  and  shortly  after- 
wards the  Circuit  Court  of  Appeals  in 
another  case  so  construed  the  bankrupt- 
cy act  that  such  claims  would  not  have 
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satisfied  of  the  legality  or  correctness  of  any  claim  which  has  been  proved 
and  allowed  against  the  estate,  or  desires  to  contest  such  claim  in  re- 
spect either  to  its  validity  or  amount,  the  proper  practice  is  for  him  to 
move  to  have  it  re-examined,  under  the  provisions  of  the  general  order, 
and  proceed  as  therein  directed.**'  And  in  the  first  place,  the  proceeding 
should  be  begun  by  the  filing  of  a  petition  by  the  trustee,  which  should 
be  distinct  and  specific.  But  it  is  said  that  it  need  not  allege  facts  which, 
if  proved,  would  defeat  the  claim,  but  only  facts  which  constitute  a  suf- 
ficient cause  for  the  re-examination  of  it  which  is  demanded.***  And  if 
the  petition  is  faulty  in  this  respect,  the  proper  method  of  objecting  to  it 
is  by  motion  for  a  more  specific  statement,  not  by  motion  to  strike  out 
parts  of  the  petition.***  The  creditor  whose  claim  is  in  contest  should 
file  an  answer;  and  if  he  fails  to  do  so,  and  does  not  seek  or  obtain  an 
extension  of  the  time  for  answering,  it  will  be  a  proper  case  for  the  en- 
try of  a  decree  against  him  pro  confesso,  carrying  the  ordinary  incidents 
and  consequences  of  such  a  decree.*** 

The  general  order,  it  will  be  noticed,  gives  the  right  of  moving  for 
the  reconsideration  of  a  claim  to  the  "trustee  or  any  creditor."  **^  Al- 
though the  corresponding  general  rule  under  the  act  of  1867  was  worded 
in  the  same  way,  it  was  held  that  a  petition  for  the  re-examination  of  a 
proved  and  allowed  claim  might  be  presented  by  the  bankrupt  himself, 
as  well  as  by  the  trustee  or  a  creditor.***  And  in  view  of  the  purpose 
and  policy  of  this  provision  of  the  act,  and  bearing  in  mind  that  the  gen- 
eral order,  though  narrower  than  the  statute,  cannot  operate  as  a  restric- 
tion upon  it,  there  seems  good  reason  to  hold  that  a  petition  by  the 
bankrupt  himself  asking  for  a  review  of  a  proved  claim  ought  not  to  be 
rejected.***  As  between  the  trustee  and  the  general  creditors  of  the  es- 
tate, it  has  been  held  that  the  trustee  alone  is  vested  with  the  right  to 


been  barred,  the  claimants  were  held  en- 
titled to  a  rehearing,  although  no  appeal 
was  claimed.  In  re  Keyes,  160  Fed.  763, 
20  Am.  Bankr.  Rep.  183. 

a^Tin  re  Firemen's  Ins.  Co.,  3  Biss. 
462,  8  N.  B.  R.  123,  Fed.  Cas.  No.  4,796. 
See  In  re  Brown  (D.  C.)  228  Fed.  533,  35 
Am.  Bankr.  Rep.  826. 

«2«  In  re  George  Watkinson  &  Co.,  130 
Fed.  218,  12  Am.  Bankr.  Rep.  370;  In 
re  Ankeny,  100  Fed.  614,  4  Am.  Bankr. 
Rep.  72. 

220  In  re  Ankeny,  100  Fed.  614,  4  Am. 
Bankr.  Rep.  72. 

230  In  re  Docker-Foster  Co.,  123  Fed. 
190,  10  Am.  Bankr.  Rep.  584;  In  re 
Lewis,  Eck  &  Co.,  153  Fed.  495,  18  Am. 
Bankr.  Rep.  657. 

231  In  the  bankruptcy  of  a  partner- 
ship, where  a  claim  has  been  proved  and 


allowed  against  the  individual  estate  of  a 
partner,  the  referee  has  jurisdiction  and 
power,  on  his  own  motion,  to  disallow 
the  claim,  and  then  reallow  it  against  the 
firm  estate.  Cary  v.  International  Agr. 
Corp.  (C.  C.)  243  Fed.  475,  38  Am.  Bankr. 
Rep.  590. 

282  In  re  Pease,  29  Fed.  593. 

2  88  In  re  Ankeny,  100  Fed.  614,  4  Am. 
Bankr.  Rep.  72.  Compare  In  re  Colum- 
bia Iron  Works,  142  Fed.  234,  14  Am. 
Bankr.  Rep.  526.  If  the  bankrupt  can 
be  estopped  from  disputing  the  validity 
of  a  claim  against  his  estate,  or  from 
applying  to  have  it  expunged  after  it  has 
been  proved,  by  reason  of  his  having  in- 
cluded it  in  his  sworn  schedule  of  debts, 
no  such  estoppel  can  be  claimed  in  favor 
of  a  purchaser  of  the  claim  who  was  in- 
formed by  the  bankrupt,  before  purchas- 
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move  for  the  reconsideration  of  a  claim  which  has  been  allowed,  that 
the  provision  authorizing  "any  creditor"  to  do  so  is  meant  to  apply  only 
to  the  case  where  a  trustee  has  not  yet  been  appointed,  and  that,  after 
the  appointment  of  a  trustee,  such  a  proceeding  may  not  be  instituted 
by  a  creditor  without  the  concurrence  of  the  trustee.***  Hence  if  any 
creditor  is  dissatisfied  with  the  allowance  of  another  creditor's  claim, 
his  proper  course  is  to  demand  of  .the  trustee  that  the  latter  shall  move 
for  its  reconsideration.  But  if  the  trustee  refuses  to  do  so,  then  the  cred- 
itor may  apply  to  the  court  for  an  order  requiring  the  trustee  so  to  move, 
or  for  permission  for  the  objecting  creditor  to  move  in  his  own  name.*^ 
And  where  it  appears  that  a  claim  has  been  properly  disallowed  on  ob- 
jections made  and  conducted  by  the  creditors  in  their  own  names,  who 
voluntarily  assumed  liability  for  costs  and  expenses,  the  order  of  disal- 
lowance will  not  be  disturbed  on  the  theory  that  the  trustee  was  the 
only  proper  person  to  attack  the  claim.***  And  the  right  to  have  a  claim 
re-examined  should  not  be  denied  to  creditors  who  clearly  have  an  in- 
terest therein  because  they  seek  such  re-examination  chiefly  or  solely  in 
the  interest  of  a  third  party.***'' 

Any  objection  to  a  claim  which  would  have  been  ground  for  refusing 
to  allow  it  will  be  ground  for  expunging  it  on  motion.  If  found  to  be 
exaggerated  in  amount,  or  illegal  as  to  a  severable  portion,  it  may  be 
reduced  in  amount.  But  if  the  claim  as  made  is  disproved  in  form  and 
substance,  it  should  be  wholly  expunged.***  It  may  be  stricken  out  on 
proof  that  the  creditor  had  received  a  fraudulent  preference  which  had 
not  been  surrendered,  whereby  he  was  disabled  from  proving  any  part 
of  his  debt,***  or  on  account  of  an  accomplished  purpose  of  hindering 
and  defrauding  other  creditors,**®  or  because,  after  the  proof  and  allow- 
ance of  a  debt  founded  on  a  judgment,  the  court  in  which  such  judgment 
was  rendered  has  set  it  aside,***  or  when  the  claim  is  shown  to  have  been 
barred  by  the  statute  of  limitations  at  the  time  the  petition  in  bankrupt- 
cy was  filed.*** 


ing,  that  the  seller  of  the  claim  had  no 
Talld  claim  against  the  estate.  In  re 
Pease,  29  Fed.  593. 

2«*  In  re  Sully,  142  Fed.  895,  15  Am. 
Bankr.  Rep.  394;  In  re  Lewensohn,  121 
Fed.  538,  57  C.  C.  A.  609,  9  Am.  Bankr. 
Rep.  368.  But  see  In  re  CoIUns,  235 
Fed.  937,  37  Am.  Bankr.  Rep.  692. 

2»o  In  re  Mexico  Hardware  Co.,  197 
Fed.  650,  28  Am.  Bankr.  Rep.  736 ;  In  re 
Stern,  144  Fed.  956,  76  C.  C.  A.  10, 16  Am. 
Bankr.  Rep.  510. 

280  In  re  Canton  Iron  &  Steel  Co.,  197 
Fed.  767,  28  Am.  Bankr.  Rep.  791. 


«»Mn  re  Sully,  152  Fed.  619,  81  O.  0. 
A.  609,  18  Am.  Bankr.  Rep.  123. 

2»8  In  re  Mead,  14  Fed.  287. 

230  In  re  Headley,  97  Fed.  765,  3  Am. 
Bankr.  Rep.  '272;  In  re  Leiand,  14 
Blatchf.  240,  16  N.  B.  R.  505,  Fed.  Gas. 
No.  8,235. 

240  In  re  Headley,  97  Fed.  765,  3  Am. 
Bankr.  Rep.  272. 

241  In  re  Bruce,  6  Ben.  515,  Fed.  Cas. 
No.  2,044. 

242  In  re  Llpman,  94  Fed.  353,  2  Am. 
Bankr.  Rep.  46. 
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The  burden  of  showing  that  a  creditor's  claim,  duly  proven  according 
to  the  provisions  of  the  statute,  is  founded  in  mistake  or  fraud,  or  other- 
wise is  not  a  valid  claim  against  the  estate,  rests  upon  the  trustee  or  the 
creditor  moving  to  have  it  expunged.  In  proving  the  claim  as  the  law 
provides,  the  creditor  makes  a  prima  facie  case  in  favor  of  it.  The  proof 
is  not  conclusive.  It  may  be  attacked.  But  the  person  who  attacks  it 
must  assume  the  burden  of  proof,  for  the  claimant  is  entitled  to  stand 
upon  his  own  deposition  until  overcome  by  countervailing  evidence.*** 
This  evidence,  however,  may  be  extracted  from  the  creditor  himself.  He 
will  be  ordered  to  appear  for  examination  concerning  the  nature  and 
particulars  of  his  claim,  and  if  he  does  not  obey,  or  refuses  to  answer 
questions,  it  is  at  his  peril.  Even  though  he  lives  in  another  state,  this 
is  no  obstacle  to  the  order  for  his  appearance.  For,  by  proving  his  claim, 
he  subjects  himself  to  the  jurisdiction  of  the  court  and  is  thereafter 
bound  to  obey  all  lawful  orders  touching  his  debt.  If  he  disobeys  the 
order  to  appear  and  be  examined,  the  court  can  deprive  him  of  the  bene- 
fit of  the  act  by  expunging  his  claim.***  If  the  testimony  of  the  bank- 
rupt is  desired  on  a  motion  to  expunge  a  proved  claim,  it  may  be  ob- 
tained by  summoning  him  as  a  witness.***  The  referee  is  required  to 
give  due  notice  to  the  creditor  whose  claim  is  challenged  of  the  time 
fixed  for  hearing  the  petition,***  but  there  is  nothing  requiring  him  to 
give  notice  to  either  party  of  his  findings  and  decision  on  the  petition. 
That  becomes  a  matter  of  record,  of  which  a  creditor  who  has  proved  a 
claim  is  bound  to  take  notice,  the  same  as  he  would,  if  he  were  a  party 
to  a  suit,  of  the  final  action  or  judgment  of  the  court  in  such  suit.**' 

As  against  collateral  attack,  an  order  of  a  court  of  bankruptcy  ex- 
punging one's  claim  for  the  list  of  proved  and  allowed  claims,  and  ex- 
cluding it  from  participation  in  the  distribution,  is  conclusive  upon  the 
facts  and  issues  involved.***  And  where  a  referee  in  bankruptcy  makes 
an  order  expunging  a  claim  by  a  creditor  against  the  bankrupt,  because 
the  creditor  had  received  a  preference  in  excess  of  the  claim,  such  order 
is  res  judicata  as  to  the  fact  of  the  preference.***  But  the  effect  of  ex- 
punging a  claim,  and  thereby  excluding  the  creditor  from  participation 


2*«  In  re  Frazin  (O.  C.  A.)  201  Fed.  86, 
29  Am.  Bankr.  Rep.  214;  In  re  Pitts- 
burg Lead  &  Zinc  Co.,  198  Fed.  S16.  28 
Am.  Bankr.  Rep.  880;  In  re  Howard, 
100  Fed.  630,  4  Am.  Bankr.  Rep.  69;  In 
re  Felter,  7  Fed.  904 ;  In  re  Robinson,  8 
Ben.  406,  14  N.  B.  R.  130,  Fed.  Cas.  No. 
11,938;  Canby  v.  McLear,  13  N.  B.  R. 
22,  Fed.  Cas.  No.  2,378 ;  In  re  Elk  VaHey 
Coal  Mining  Co.  (D.  C.)  210  Fed.  386,  31 
Am.  Bankr.  Rep.  545. 

2**  In  re  George  Watkinson  &  Co.,  130 
Fed.  218,  12  Am.  Bankr.  Rep.  370 ;   Laf- 


foon  ▼.  Ives,  159  Fed.  861,  87  C.  O.  A.  41, 
20  Am.  Bankr.  Rep.  174 ;  In  re  Kyler,  2 
Ben.  414,  2  N.  B.  R.  649,  Fed.  Cas.  No. 
7,956. 

2*8  Canby  v.  McT^ar,  13  N.  B.  R.  22, 
Fed.  Cas.  No.  2,378. 

246  In  re  Stoever,  105  Fed.  355,  5  Am. 
Bankr.  Rep.  250. 

247  In  re  Pease,  29  Fed.  593. 

24  8  John  Nix  &  Co.  v.  Andrews,  88  N. 
J.  Law,  721,  96  Atl.  1012. 

2  40  Hartranft  v.  Ives,  64  Pa.  Super. 
Ot.  338. 
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in  the  bankruptcy  proceedings,  is  to  remit  him  to  such  remedies  as  he 
may  have  outside  the  bankruptcy,  and  thus  set  him  free  to  reduce  his 
claim  to  judgment  and  subject  to  its  payment  such  property  of  the  bank- 
rupt as  has  not  been  absorbed  by  the  bankruptcy  proceedings.**^ 

§  543.  Review  of  Referee's  Proceedings  by  Judge. — ^Under  the  for- 
mer bankruptcy  law  it  was  held  that  the  register  had  power  to  pass  upon 
the  question  of  the  regularity  and  formality  of  the  proofs,  but  when 
any  question  of  law  or  fact  was  raised  in  respect  to  the  claim,  he  was 
obliged  to  certify  the  same  to  the  judge  for  decision.*"  But  under  the 
present  law,  the  referee  not  only  has  jurisdiction  in  the  first  instance  to 
hear  objections  to  the  proof  of  claims,  and  pass  upon  the  question  of  al- 
lowing or  disallowing  them,  but  also  to  entertain  and  decide  motions  for 
their  reconsideration  or  expunction.  And  the  only  remedy  to  obtain  a 
review  of  his  decision  on  such  a  motion  lies  in  the  court  of  bankruptcy .**• 
And  a  person  dissatisfied  must  file  a  petition  for  a  review  of  the  referee's 
order.**"^*  The  matter  cannot  be  brought  into  the  district  court  for  re- 
view by  filing  exceptions  in  that  court.***  Further,  a  person  desiring  a 
review  of  the  order  must  present  his  petition  within  the  time  limited 
therefor  by  any  rule  of  the  court,***  and  even  if  no  such  rule  applies,  he 
must  act  with  reasonable  promptness,  or  he  will  be  subject  to  .the  imputa- 
tion of  laches  and  may  for  that  reason  be  barred  of  all  relief.*** 

On  such  a  petition  for  review,  the  burden  of  proof  is  on  those  who 
object  to  the  referee's  decision  and  desire  its  reversal.**'  And  since  the 
referee  is  vested  with  a  large  measure  of  discretion,  his  decision  on  any 


2  BO  Andrews  r.  John  Nix  &  Co.,  246  U. 
S.  273,  38  Sup.  Ct.  249,  62  L.  Ed.  711,  41 
Am.  Bankr.  Rep.  2G0. 

251  In  re  Bogert,  2  N.  B.  R.  435,  Fed. 
Cas.  No.  1,598;  In  re  Clark,  6  N.  B.  R. 
202,  Fed.  Cas.  No.  2,808. 

252  Clendening  ▼.  Red  River  VaUey 
Nat.  Bank,  12  N.  D.  51,  94  N.  W.  901. 
As  to  procedure  on  finding  referee's  deci- 
sion wrong,  and  remand  of  case  for  re- 
hearing, see  Moore  v.  Crandall  (C.  C.  A.) 
205  Fed.  689,  30  Am.  Bankr.  Rep.  517. 

208  In  re  Russell,  105  Fed.  501,  5  Am. 
Bankr.  Rep.  566;  In  re  Wood,  248  Fed. 
246,  160  C.  C.  A.  324,  40  Am.  Bankr.  Rep. 
810 ;  Irwin  v.  Maple,  252  Fed.  10,  164  C. 
C.  A.  122,  41  Am.  Bankr.  Rep.  532.  Com- 
pare In  re  John  A  Baker  Notion  Co.,  180 
Fed.  922,  24  Am.  Bankr.  Rep.  808.  Ordi- 
narily a  general  creditor  may  not  prose- 
cute before  the  bankruptcy  court  a  peti- 
tion for  review  of  the  allowance  of  the 
claim  of  another  creditor;  only  the  trus- 


tee may  do  so.  In  re  Mexico  Hardware 
Co.,  197  Fed.  650,  28  Am.  Bankr.  Rep. 
736. 

254  In  re  Hawley,  116  Fed.  428,  8  Am. 
Bankr.  Rep.  632.  Where,  after  disal- 
lowing a  claim,  but  before  perfecting 
findings,  the  referee  in  bankruptcy  died, 
it  is  proper  for  the  district  judge  to  direct 
the  whole  matter  to  be  certified  to  him, 
so  that  it  can  be  tried  de  novo.  In  re 
Wray,  233  Fed.  418,  147  0.  0.  A.  354,  37 
Am.  Bankr.  Rep.  28. 

266  In  re  T.  M.  Lesher  &  Son.  176  Fed. 
650,  25  Am.  Bankr.  Rep.  218 ;  In  re  L.  & 
R.  Wister  &  Co.,  237  Fed.  793,  151  C.  O. 
A.  35,  38  Am.  Bankr.  Rep.  215. 

25  6  In  re  Nichols,  166  Fed,  603,  22  Am. 
Bankr.  Rep.  216;  Cary  v.  International 
Agr.  Corp.  (D.  C.)  243  Fed.  475,  38  Am. 
Bankr.  Rep.  590. 

25  7  In  re  Williams,  120  Fed.  542,  9  Am. 
Bankr.  Rep.  731 ;  In  re  Pittsburgh  Lead 
&  Zinc  Co.,  198  Fed.  316,  28  Am.  Bankr. 
Rep.  880. 
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matter  of  fact  or  evidence  will  be  entitled  to  at  least  the  weight  accord* 
ed  to  the  verdict  of  a  jury,  and  will  not  be  reversed  by  the  court  unless 
plainly  unsupported  by  the  evidence  or  otherwise  palpably  erroneous.*** 
The  court,  however,  may  of  course  reverse  and  remand  if  satisfied  that 
the  referee  was  in  error.  But  where,  in  his  decision  to  reject  a  claim, 
he  ignored  material  legal  evidence,  it  would  not  be  proper  for  the  court 
to  allow  the  claim,  in  addition  to  reversing  the  decision  of  the  referee ; 
the  proper  pfDCcdure  is  to  remand  the  claim  to  the  referee  for  a  new 
hearing.*"* 


258  Baumhauer  v.  Austin,  186  Fed.  260, 
108  C.  C.  A.  306,  26  Am.  Bankr.  Rep.  88& ; 
In  re  Schwarz,  200  Fed.  300,  29  Am. 
Banlur.  Bep.  700;  In  re  Montgomery,  185 
Fed.  955,  25  Am.  Bankr.  Rep.  431;  In 
re  Levin,  173  Fed.  119,  21  Am.  Bankr. 
Rep.  666 ;  In  re  Carter,  188  Fed.  846,  15 
Am.  Bankr.  Rep.  126:  In  re  Grant,  118 
Fed.  73,  9  Am.  Bankr.  Rep.  93;  In  re 
Stout,  109  Fed.  794,  6  Am.  Bankr.  Rep. 
505;  In  re  Rider,  96  Fed.  811,  3  Am. 
Bankr.  Rep.  192 ;  In  re  Charles  R.  Part- 
ridge liumber  Co.  (D.  C.)  215  Fed.  973, 
33  Am.  Bankr.  Rep.  537;  In  re  New  York 


&  Philadelphia  Package  Co.  (D.  C.)  225 
Fed.  219,  35  Am.  Bankr.  Rep.  94 ;  In  re 
Miller  (D.  C.)  225  Fed.  331,  35  Am.  Bankr. 
Rep.  333 ;  In  re  La  JoUa  Lumber  &  Mill 
Co.  (D.  C.)  243  Fed.  1004,  40  Am.  Bankr. 
Rep.  273;  In  re  Schilling  (D.  C.)  251  Fed. 
972;  In  re  Anderson  (D.  C.)  252  Fed. 
272,  41  Am.  Bankr.  Rep.  731;  In  re  Cale- 
donia Coal  go.  (D.  C.)  254  Fed.  742,  43 
Am.  Bankr.  Rep.  93 ;  In  re  Petersen  (D. 
C.)  252  Fed.  846,  40  Am.  Bankr.  Rep.  687. 
2s»  Moore  v.  Crandall,  205  Fed.  689, 
124  C.  0.  A.  U,  30  Am.  Bankr.  Rep.  517. 
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CHAPTER  XXVII 

>  •  * 

SET-OFF  OF  MUTUAL  DEBTS 
See. 

544.  Right  of  Set-Off  in  QeneraL 

545.  Meaning  of  Mutual  Debts  and  Mutual  Credit!. 

546.  Time  of  Accrual  of  Debts  or  Glaims. 

547.  Claims  Purchased  With  a  View  to  Set-Oit 

548.  Claims  Already  Filed  or  Proved.  • 

549.  Joint  Debts  and  Credits. 

550.  Set-Off  Against  Deposit  Account  in  Bank* 

551.  Unpaid  Stock  Subscriptions. 

652.    Set-Off  By  or  Against  Trustee. 
553.    Suit  to  Recover  Preference. 

• 

§  544.     Right  of  Set-Oif  in  General. — The  bankruptcy  act  provides 

that  "in  all  cases  of  mutual  debts  or  mutual  credits  between  the  estate 
of  a  bankrupt  and  a  creditor  the  account  shall  be  stated  and  one  debt 
shall  be  set  off  against  the  other,  and  the  balance  only  shall  be  allowed 
or  paid,"  provided,  however,  that  the  creditor's  claim  is  of  a  nature  to  be 
provable  under  the  act  and  was  not  purchased  with  a  view  to  its  use  as 
a  set-off.^  .  "Stating  an  account"  consists  in  the  allowance  or  disal- 
lowance of  the  several  claims  or  items,  computing  or  striking  a  balance 
as  due  from  one  party  to  the  other,  and  the  agreement  of  the  parties, 
express  or  implied,  as  to  the  correctness  of  such  balance  and  the  fact 
of  its  being  due.  If  there  is  a  disagreement  between  the  trustee  and  the 
creditor  as  to  the  allowance  of  items  in  the  mutual  account,  or  the  va- 
lidity of  claims,  or  as  to  the  amount  of  the  balance  due,  the  trustee  may 
apply  to  the  court  for  leave  to  arbitrate  or  compromise  the  controversy,* 
or  the  court  itself  might  settle  the  question  in  a  summary  manner  or  di- 
rect a  suit  to  be  brought,* 

This  provision,  however,  is  permissive  rather  than  mandatory,*  and 
does  not  enlarge  the  doctrine  of  set-off  and  cannot  be  invoked  in  cases 
where  the  general  principles  of  legal  or  equitable  set-off  would  not  au- 
thorize it.*    The  matter,  moreover,  is  largely  within  the  control  of  the 


1  Bankruptcy  Act  1898,  §  68.  The  ob- 
ject of  this  provision  of  the  act  is  to 
give  to  the  bankruptcy  court  the  right 
to  apply  the  principles  of  set-off  to  mu- 
tual credits  when  its  action  is  invoked 
for  that  purpose.  Cumberland  Glass 
Mfg.  Co.  T.  De  Witt,  237  U.  S.  447,  35 
Sup.  Ct  636,  59  L.  Ed.  1042,  34  Am. 
Bankr.  Rep.  723. 

2  Bankruptcy  Act  1898,  §§  26,  27. 
Where  a  claim  as  originally  filed  recited 
that  there  was  no  counterclaim  or  offset 
to  it,  but  it  appeared  that  the  bank- 
rupt had  a  claim  and  a  lien  against 
property  of  the  claimant,   it  was  held 


that  the  claim  might  be  amended  so  as 
to  require  a  set-off  against  that  of  the 
claimant  and  the  extinguishment  of  the 
Uen.  In  re  Progressive  Wallpaper  Corp. 
(D.  C.)  240  Fed.  807,  39  Am.  Bankr.  Rep. 
557. 

8  See  In  re  Barnes  Gear  Co.  (C  C. 
A.)  265  Fed.  597,  45  Am.  Bankr.  Rep. 
468. 

*  In  re  Kyte  (D.  C.)  182  Fed.  166.  25 
Am.  Bankr.  Rep.  337;  Lehigh  Vallej- 
Coal  Sales  Co.  v.  Maguire,  251  Fed.  581, 
163  C.  C.  A.  575,  42  Am.  Bankr.  Rep. 
319. 

6  Wagner  v.  Citizens'  Bank  &  Trust 
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court  ot  bankruptcy,  its  discretion  in  these  cases  being  governed  by  the 
principles  of  equity.  Thus,  it  may  disallow  a  claim  of  a  set-off  against 
the  bankrupt,  when  its  allowance  would  work  injustice,*  and  on  the  other 
hand,  it  may  order  a  set-off  where  injustice  would  otherwise  result, 
though  an  action  at  law  could  not  be  maintained  on  the  claim  in  ques- 
tion.'' Thus,  where  a  debtor  of  the  bankrupt  who  had  a  claim  against  the 
latter  which  the  law  would  allow  hitn  to  offset,  mistook  his  legal  rights 
in  the  matter  and  acted  on  incompetent  advice,  to  the  effect  that  the  bank- 
ruptcy law  would  prevent  any  set-off,  and  therefore  paid  the  entire 
amount  of  his  debt  to  the  trustee  in  bankruptcy,  it  was  held  that  he 
was  entitled  to  a  return  of  the  money  so  paid  by  him.'  But  a  claim  can- 
not be  used  in  this  way  where  the  transaction  out  of  which  it  arose  was 
fraudulent.*  But  it  must  be  remarked  that,  although  the  allowance  of  a 
set-off  enables  the  particular  creditor  to  obtain  payment  in  full  of  his 
claim,  while  other  creditors  are  only  partially  paid,  and  thus  tie  becomes 
a  preferred  creditor,  yet  it  is  a  preference  growing  out  of  the  business 
relations  of  the  parties  as  they  stood  at  the  time,  and  not  one  contrived 
between  them,  and  therefore  it  is  not  obnoxious  to  the  act.^* 

The  claim  proposed  as  a  set-off,  whether  brought  forward  by  the  trus- 
tee or  the  creditor,  must  be  in  the  nature  of  a  debt  or  a  credit.  For 
this  reason,  a  perfectly  gratuitous  expenditure  of  money  with  no  ex- 
pectation of  repayment  (as  by  a  father  for  the  support  and  education  of 
his  children)  cannot  be  made  the  subject  of  a  set-off.**  And  a  payment 
on  a  note  given  by  an  insolvent  to  close, up  an  existing  account  with  a 


Co.,  122  Tenn.  104,  122  S.  W.  245,  28  L. 
R.  A.  (N.  S.)  484,  135  Am.  St  Rep.  860, 
19  Ann.  Cas.  483;  Morria  v.  Windsor 
Trust  Co.,  213  N.  Y..  27,  106  N.  E,  753, 
Ann  Cas.  1916C,  972 ;  Planters'  OU  Co. 
V.  Gresham  (Tex.  Cir.  App.)  202  S.  W. 
145.  See  In  re  ColweU  Lead  Co.  (D. 
C.)  241  Fed.  922,  39  Am.  Bankr.  Bep. 

228. 

•  Hitcbcock  V.  RoUo,  3  Blss.  276,  Fed. 
Cas.  No.  6,535. 

T  Wyckoff  V.  Williams,  136  App.  Dlv. 
495,  121  N.  Y.  Snpp.  IW*. 

«In  re  Farmers'  &  Meclianics'  Bank 
(D.  C.)  13  Fed.  361. 

» McKay  v.  Weager  (Snp.)  134  N.  Y. 
Snpp.  66.  A  bank  which,  as  pledgee,  had 
wrongfully  sold  property  of  the  bank- 
rupts at  private  sale  for  the  amount  of 
its  lien,  but  afterwards  received  the 
profit  from  resales  by  the  purchaser, 
which  it  held  as  its  own,  was  held  estop- 
ped, on  an  accounting  to  the  trustee,  to 
apply  such  sum  on  unsecured  indebted- 
ness of  the  bankrupts.  Howard  v.  Me- 
chanics' Bank  (D.  C.)  262  Fed.  699.  45 


Am.  Bankr.  Rep.  112.  Where  the  trus- 
tee in  bankruptcy  sues  for  the  recovery 
of  certain  commissions  which  had  been 
paid  to  the  defendant  in  the  character 
of  a  factor  acting  for  the  corporation 
in  its  business,  on  the  ground  that  the 
factor  had  made  secret  payments  out  of 
his  commissions  to  the  president  of  the 
corporation,  in  violation  of  the  penal 
law  of  the  state,  the  factor  cannot  offset 
claims  which  he  holds  against  the  cor- 
poration. Palmer  v.  DouU  Miller  Co. 
(D.  C.)  233  Fed.  309. 

10  Drake  v.  RoUo,  3  Biss.  273,  Fed. 
Cas.  No.  4,066.  Compare  In  re  White, 
177  Fed.  194,  101  C.  C.  A.  364,  24  Am. 
Bankr.  Rep.  197. 

11  Embry  v. -Bennett,  162  Fed.  139,  89 
C.  C.  A.  163.  20  Am.  Bankr.  Rep.  651. 
And  so  of  a  payment  made  by  a  surety 
of  the  bankrupt,  in  exoneration  of  a 
default  or  defalcation  of  the  bankrupt, 
but  which  the  surety  was  under  no  legal 
obligation  to  make,  his  liability  as  sure- 
ty having  been  already  terminated  by 
circumstances  which  he  might  have  dis- 
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creditor,  made  within  four  months  of  the  filing  of  his  petition  in  bank- 
ruptcy, cannot  be  treated  as  a  set-ofF  against  a  new  debt  afterwards  ' 
created  by  him  with  the  same  creditor,  when  he  seeks  to  prove  the  latter 
in  the  bankruptcy  proceedings."  So  also,  a  creditor  proving  a  claim 
against  the  bankrupt  on  an  open  account  cannot  be  subjected  to  a  set-off 
which  would  reduce  or  extinguish  it,  merely  because  he  applied  funds 
sent  to  him  by  the  bankrupt  to  the  'satisfaction  of  another  claim  (which 
was  secured  by  mortgage)  instead  of  applying  them,  as  the  debtor 
directed,  to  the  open  account**  On  similar  principles,  it  is  held  that  a 
contingent  obligation  or  liability  cannot  be  set  off  against  a  debt  ab- 
solutely owing  to  the  bankrupt,**  nor  a  claim  for  unliquidated  damages 

for  a  tort  or  a  breach  of  contract.**    So,  a  judgment  obtained  by  a  trustee 

« 

in  bankruptcy  for  a  penalty  incurred  by  the  violation  of  a  state  statute 
against  usury  cannot  be  set  off  against  a  claim  of  the  judgment  debtor 
against  the  bankrupt  estate.**  And  money  or  property  held  or  due 
under  a  trust  must  be  employed  or  applied  according  to  the  terms  of 
the  trust,  and  cannot  be  made  the  subject  of  a  set-off  as  against  the 
private  debt  or  obligation  of  the  trustee.*' 

But  subject  to  these  qualifications  and  restrictions,  the  set-off  al- 
lowed by  the  statute  is  not  confined  to  pecuniary  demands,  but  embraces 
such  claims  as  may  or  must  give  rise  to  or  result  in  a  "debt,"  as,  for 
instance,  where  a  creditor  has  goods  of  the  bankrupt  in  his  hands, 
which  could  be  reached  only  by  a  suit  at  law  or  in  equity.**  So  a  credi- 
tor of  the  bankrupt  who  has  in  his  possession,  at  the  time  of  the  bank- 


covered  on  proper  Inquiry.  In  re  Hal- 
lock  (D.  C.)  226  Fed.  821,  36  Am.  Bankr. 
Rep.  92. 

12  In  re  Seay,  113  Fed.  969,  7  Am. 
Bankr.  Rep.  700 ;  In  re  Abraham  Steers 
Lumber  Co.,  112  Fed.  406.  50  C.  C.  A. 
r^lO,  7  Am.  Bankr.  Rep.  332. 

18  Stewart  v.  Hopkins,  30  Ohio  St 
502. 

1*  Abbott  V.  Hicks,  7  Scott,  715;  In 
re  American  Paper  Co.,  246  Fed.  790, 
159  C.  0.  A.  92,  41  Am.  Bankr.  Rep. 
141. 

18  Rose  T.  Sims,  1  Bam.  &  Ad.  521; 
In  re  Becker  Bros.,  139  Fed.  366,  15  Am. 
Bankr.  Rep.  228;  Pindel  v.  Holgrate, 
221  Fed.  342,  137  C.  0.  A.  158,  34  Am. 
Bankr.  Rep.  600;  In  re  Barnes  Gear 
Co.  (D.  C.)  251  Fed.  764,  42  Am.  Bankr. 
Rep.  325;  Custard  v.  McNary,  85  W. 
Va.  516,  102  S.  E.  216.  Compare  In  re 
Harper  (D.  C.)  175  Fed.  412,  23  Am. 
•Bankr.  Rep.  918.  The  rule  is  otherwise 
if  damages  for  a  tort  or  breach  of  con- 
tract have  been  liquidated.  Marcus 
Shipping   Ass'n    v.    Barnes,    169    Iowa, 


377,  151  N.  W.  525.  In  the  bankruptcy 
of  a  stockbroker,  who  had  been  pur- 
chasing stock  for  customers,  where  the 
number  of  shares  he  had  on  hand  at  the 
time  of  the  bankruptcy  was  leas  than 
required  to  satisfy  the  demands  of  the 
customers,  any  customer  who  is  Indebt- 
ed to  the  broker  niay  set  oft  his  indebt- 
edness against  the  shares  not  recover- 
able. In  re  H.  B.  HoUins  &  Go.  (D. 
C.)  212  Fed.  317. 

18  Wilson  V.  National  Bank  of  BoUa- 
(C.  C.)  1  McCrary,  538,  3  Fed.  391. 

IT  Western  Tie  &  Timber  Co.  v.  Brown, 
196  U.  S.  502,  25  Sup.  Ct  389,  49  J-. 
Ed.  571,  13  Am.  Bankr.  Rep.  447;  Libby 
v.  Hopkins,  104  U.  S.  303,  26  L.  Bd.  769 ; 
In  re  Davis,  119  Fed.  950,  9  Am.  Bankr. 
Rep.  670;  Scammon  v.  Kimball,  5  Blss. 
431,  Fed.  Cas.  No.  12,435;  In  re  Troy 
Woolen  Co.,  8  N.  B.  R.  412,  Fed.  Cas. 
No.  14,203 ;  In  re  Lane,  2  Low.  305,  13 
N.  B.  R.  43,  Fed.  Cas.  No.  8,043. 

18  Murray  v.  Riggs,  15  Johns.  (N. 
Y.)  571;  In  re  W.  &  A.  Bacon  Co.  (D. 
C.)  261  Fed.  109,  44  Am.  Bankr.  Rep. 
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ruptcy,  goods  consigned  to  him  by  the  bankrupt  for  sale,  may  sell  the 
goods  and,  as  against  a  claim  for  the  proceeds,  set  off  his  claim  against 
the  bankrupt.^  The  value  of  property  conyerted  by  the  bankrupt  may 
also  be  set  off,  *•  and  so,  perhaps,  may  a  claim  for  breach  of  a  contract, 
where  the  amount  which  would  be  recoverable  is  fixed  and  certain.** 
Thus,  a  claim  for  loss  under  an  insurance  policy  may  be  set  off  by  the 
insured  against  his  indebtedness  to  the  company.**  And  where  a  land- 
lord received  a  specified  sum  from  the  tenant  for  an  extension  of  the 
lease  for  a  definite  period,  but  the  lessee  obtained  no  benefit  from  the  ex- 
tension because  of  his  bankruptcy  during  the  original  term,  in  proceed- 
ings to  establish  claims  for  rent  and  for  damages  to  the  leased  premises, 
the  lessor  must  account  to  the  estate  for  the  sum  so  received.*'  A  credi- 
tor having  two  distinct  debts,  and  holding  property  in  pledge  for  one  of 
them,  with  power  of  sale  existing  at  the  date  of  the  bankruptcy,  may 
apply  the  surplus  proceeds  after  paying  the  first  debt  to  the  discharge 
of  the  second.**  In  partnership  cases,  the  right  of  set-off  cannot  be  so 
applied  as  to  run  counter  to  the  cardinal  rule  that  firm  assets  are  for  firm 
creditors  and  the  separate  estates  of  the  partners  for  their  individual 
creditors.  But  as  between  the  partners  themselves,  claims  arising  out 
of  independent  dealings  may  be  offset  against  demands  growing  out  of 
the  partnership  affairs.** 

§  545.  Meaning  of  Mutual  Debts  and  Mutual  Credits. — In  order  that 
debts  may  be  set  off  under  this  provision  of  the  bankruptcy  law,  they 
must  be  mutual  and  must  be  in  the  same  right.**    By  the  term  "mutual 


196.  Claims  due  the  bankmpt  against 
mortgagees  who  took  possession  of  the 
property  under  an  invaUd  foreclosure 
may  be  set  off  against  claims  of  the 
mortgagees.  Roger  v.  J.  B.  Levert  CJo., 
237  Fed.  737,  150  C.  C.  A.  491,  38  Am. 
Bankr.   Rep.  240. 

i»  Goodrich  v.  Dobson,  43  CJonn.  576, 
Fed.   Cas.  No.   18,297. 

20  McOabe  v.  Winahip,  17  N.  B.  K.  113, 
Fed.  Cas.  No.  8,668. 

41  See  In  re  Wheeler,  2  Low.  252,  Fed. 
Cas.  No.  17,488;  In  re  Mannesehmidt, 
202  Fed.  815;  Clifford  v.  Oak  Valley 
Mills  Co.  (D.  C.)  229  Fed.  851,  36  Am. 
Bankr.  Rep.  867;  In  re  Pottier  &  Sty- 
mns  Co.  (C.  C.  A.)  262  Fed.  955,  44 
Am.  Bankr.  Rep.  469;  Wolins  v.  Wll- 
merdlng,  102  Misc.  Rep.  667,  169  N.  Y. 
Supp.  594;  In  re  Barnes  Gear  Co.  (D. 
C.)  259  Fed.  320,  44  Am,  Bankr.  Rep. 
275. 

2  2  Drake  v.  RoUo,  3  Biss.  273,  4  N.  B. 
R.  689,  Fed.  Cas.  No.  4,066. 

«3In  re  Abrams,  200  Fed.  1005,  29 
Am.  Bankr.  Rep.  590. 


a*  Ex  parte  Whiting,  2  Low.  472,  14 
N.  B.  R.  307,  Fed.  Cas.  No.  17,573;  In 
re  McVay,  13  Fed.  443;  In  re  Searles, 
200  Fed.  893,  29  Am.  Bankr.  Rep.  635. 

as  In  re  Voetter,  4  Fed.  632;  Warren 
V.  Burnham,  32  Fed.  579. 

sein  re  Howe  Mfg.  Co.  (D.  C.)  193 
Fed.  524.  27  Am.  Bankr.  Rep.  477.  See 
In  re  American  Paper  Co.  (D.  C.)  243 
Fed.  753,  40  Am.  Bankr.  Rep.  121. 
Trust  funds  are  not  applicable  by  way 
of  set-off  against  a  debt  of  the  bankrupt 
to  the  person  in  charge  of  such  funds, 
since  the  relation  is  fiduciary  in  the 
one  instance  ai^d  personal  in  the  other. 
Alvord  V.  Ryan,  212  Fed.  83,  128  C.  C. 
A.  539,  32  Am.  Bankr.  Rep.  1.  A  debt 
owing  from  a  bankrupt  partnership  to  a 
creditor  and  one  owing  from  the  cred- 
itor to  an  individual  partner  are  not 
"mutual  debts''  which  may  be  set  off 
against  each  other.  In  re  Neaderthal, 
225  Fed.  38,  140  C.  O.  A.  864,  84  Am. 
Bankr.  Rep.  542. 
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credit,"  as  used  in  the  rule  under  which  courts  of  equity  allow  set-oflf  in 
cases  of  mutual  credit,  we  are  to  understand  a  knowledge  on*  both 
sides  of  an  existing  debt  due  to  one  party,  and  a  credit  by  the  other  party, 
founded  on  and  trusting  to  such  debt  as  a  means  of  discharging  it.*' 
But  the  term  "mutual  credits"  in  the  bankruptcy  law  is  more  compre- 
hensive than  the  same  term  as  used  in  the  equity  rule  or  in  statutes  re- 
lating to  the  subject  of  set-off.  The  term  "credit"  is  synonymous  with 
"trust,"  and  the  trust  or  credit  need  not  be  of  money  on  both  sides. 
Where  the  creditor  has  goods  or  choses  of  action  of  the  bankrupt  put 
in  his  hands  before  the  bankruptcy,  by  a  valid  contract,  by  the  terms 
of  which  the  deposit  will  result  in  a  debt,  as,  if  they  are  ueposited  for 
sale  or  collection,  the  case  of  mutual  credits  has  arisen  within  the  mean- 
ing of  the  bankruptcy  law.**  Thus,  where  there  is  a  debt  due  on  one 
side,  and  on  the  other  a  delivery  of  property  with  directions  to  turn  it 
into  money,  the  property  thus  delivered  constitutes  a  '"credit"  within 
the  meaning  of  the  statute.**  But  where  a  bankrupt  had  deposited  chat- 
tels with  a  bailee  for  the  purpose  of  having  certain  work  done  upon  them, 
and  the  trustee  sought  to  recover  them  in  an  action  of  trover,  it  was  held 
that  the  defendant  was  not  entitled  to  retain  them  for  his  general  bal- 
ance for  such  work  done  by  him  for  the  bankrupt  previously  to  the  bank- 
ruptcy, for  this  was  not  a  case  of  mutual  credits.**  So,  in  an  action  Dy 
the  trustee  in  bankruptcy  of  an  insolvent  corporation,  which  carried  on 
a  livery  stable,  for  board  of  defendant's  horses,  the  latter  cannot  offset  his 
personal  claims  against  the  former  owner  of  the  stable,  who  had  conduct- 
ed the  business  in  the  same  name  adopted  by  the  corporation,  and  after- 
wards  managed  the  business,  since,  whatever  equities  the  defendant  may 
have  against  such  former  owner,  he  has  no  counterclaim  against  the 
trustee.**  Again,  where  a  claim  against  a  bankrupt  insurance  company 
for  loss  under  its  policies  has  been  assigned,  after  notice  of  insolvency, 
the  assignee  cannot  set  it  off  against  his  previous  indebtedness  to  the 
company,  the  debts  and  credits  not  being  "mutual"  within  the  meaning 
of  the  law.**    So,  where  the  trustee  of  a  bankrupt  corporation  is  prose- 


«T  King  v.  King,  9  N.  J.  Bq.  44. 

2  8  Ex  parte  Caylus,  1  Low.  550,  Fed. 
Cas.  No.  2,534;  Marks  v.  Barker,  1 
Wash.  C.  C.  178,  Fed.  Cas.  No.  9,096; 
Rose  v.  Hart,  8  Taunt  499.  And  see 
Walther  v.  Williams  Mercantile  Co., 
169  Fed.  270,  94  C.  C.  A.  546,  22  Am. 
Bankr.  Rep.  328. 

i»  Goodrich  v.  Dobson,  43  Conn.  576, 
Fed.  Cas.  No.  18,297.  A  customer  of  a 
bankrupt  stockbroker  is  entitled  to  a 
set-off  equal  to  the  value  of  stock  con- 
verted, and  may  have  the  value  of  the 
stock  fixed  as  of  the  date  of  the  bank- 


ruptcy. In  re  J.  F.  Pierson,  Jr.,  &  Co. 
(D.  C.)  225  Fed.  889,  35'  Am.  Bankr. 
Rep.  213. 

so  Rose  V.  Hart,  8  Taunt.  499;  Bird- 
wood  V.  Raphael,  5  Price,  593. 

31  Davis  V.  Lohsen,  34  Misc.  Rep.  769, 
68  N.  Y.  Supp.  795. 

82  Hitchcock  V.  RoUo,  3  Blss.  276,  4  N. 
B.  R.  690,  Fed.  Cas.  No.  6,535.  And  see, 
as  to  assigned  claims,  Moulton  v.  Per- 
kins, 116  Me.  218,  100  Aa  1020.  But 
compare  Standard  Engineering  &.  Const. 
Co.  V.  Smyser-Boyer  Co.,  68  Pa.  Super. 
Ot.  437. 
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cuting  an  action  against  another  corporation  for  goods  sold,  a  creditor 
of  the  bankrupt  cannot  have  the  value  of  the  property  credited  on  his 
claim  against  the  bankrupt,  and  have  the  action  dismissed,  on  the  con- 
tention that  the  goods  were  bought  by  him  from  the  bankrupt  and  sold 
by  him  to  the  other  corporation,  when  it  appears  that  he  was  an  officer 
of  the  bankrupt  corporation  and  in  charge  of  its  sales,  and  at  the  same 
time  an  officer  and  agent  of  the  purchasing  corporation."  In  another 
case,  it  appeared  that  a  claimant  ordered  materials  from  a  corporation, 
but  another  corporation  which  became  bankrupt,  intending  to  charge  the 
same  to  the  claimant,  furnished  the  materials.  The  claimant,  before 
changing  his  position  or  suffering  any  loss,  learned  of  the  facts  and  in- 
sisted on  receiving  the  materials  from  the  bankrupt.  It  was  held  that 
the  claimant  made  himself  a  debtor  to  the  bankrupt  without  any  right 
to  offset  against  the  shipment  any  claim  he  had  against  the  other  Cor- 
poration.** 

§  546.  Time  of  Accrual  of  Debts  or  Claims. — ^To  entitle  a  person  to 
a  set-off  against  the  estate  of  a  bankrupt,  his  debt  or  demand  must  be  a 
provable  one,  and  therefore  must  have  been  in  existence  at. the  com- 
mencement of  the  proceeding  in  bankruptcy,**  and  further,  if  he  was  noj 
the  original  holder  of  the  claim,  he  must  have  acquired  it  before  the 
filing  of  the  petition  in  bankruptcy.**  Thus,  for  example,  the  mutual 
accounts  between  a  bankrupt  and  his  bank  of  deposit  are  c1o$q4  ^Y 
operation  of  law  at  the  time  when  the  petition  in  bankruptcy  is  filed, 
and  no  right  of  set-off  exists  in  the  bank  as  to  deposits  made  after  that 
time,  even  though  neither  party  knew  of  the  filing  of  the  petition  wjien 
the  deposit  was  made.*^  So,  a  creditor  of  a  bankrupt  cannot  obtain  a 
preference  of  his  debt  by  purchasing  the  property  of  the  bankrupt 
through  the  intervention  of  an  agent,  and  tendering  the  notes  of  the 
bankrupt  in  payment  for  the  same ;  and  in  an  action  by  the  trustee  to  re- 
cover the  value  of  such  property,  the  creditor  cannot  set  off  the  notes  of 
the  bankrupt.**  But  if  a  debt  or  claim  constitutes  a  fixed  and  definite  lia- 
bility at  the  time  of  the  bankruptcy,  it  is  a  provable  debt,  although  thfe 
time  for  its  payment  has  not  yet  arrived.  Hence  a  debt  not  yet  due  may 
be  set  off  against  a  debt  due  immediately,  if  it  is  of  a  provable  nature.** 


«« In  re  Fort  Wayne  Electric  Corp.,  05 
Fed.  264,  2  Am.  Bankr.  Rep.  503. 

s«  In  re  Belleview  Pipe  &  Foundry  CO., 
188  Fed.  169. 

SB  Shepherd  ▼.  Turner,  3  McCord  (S. 
C.)  249, 15  Am.  Dec.  631 ;  Smith  v.  Brink- 
erhoff,  2  Edm.  Sel.  Cas.  (N.  Y.)  369; 
Moore  v.  Third  Nat  Bank,  41  Pa.  Super. 
Ct  497;  Bramham  v.  Lanier  Bros.,  138 
Tenn.  702,  200  S.  W.  830. 


»«  Smith  V.  Brlnkerhoff,  8  Barb.  (N.  Y.) 
519;  Ogden  v.  Cowley,  2  Johns.  (N.  Y.) 
274. 

ST  In  re  Michaells  &  lindeman,  196 
Fed.  718. 

88  Fleming  v.  Andrews,  9  Biss.  348,  3 
Fed.  632. 

89  Ex  parte  Prescot,  1  Atk.  230;  Ex 
parte  Wagstaff,  13  Ves.  65;  In  re  City 
Bank,  6  N.  B.  R.  71,  Fed.  Cas.  No.  2,742. 
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Thus,  notes  made  by  the  bankrupt,  though  not  due  at  the  time  of  the 
bankruptcy,  may  be  used  as  a  set-ofF  in  an  action  against  the  holder  by 
the  trustee  in  bankruptcy .*•  And  an  indorser  or  surety  who  pays  the 
debt  of  his  principal  after  the  latter's  bankruptcy,  may  claim  the  bene- 
fit of  it  as  a  set-ofF,  provided  his  contract  of  indorsement  or  suretyship 
was  made  before  the  filing  of  the  petition.** 

§  547.  Claims  Purchased  With  a  View  to  Sct-Off.— The  bankruptcy 
act  provides  that  "a  set-off  or  counterclaim  shall  not  be  allowed  in  favor 
of  any  debtor  of  the  bankrupt  which  was  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition,  or  within  four  months  before  such 
filing,  with  a  view  to  such  use  and  with  knowledge  or  notice  that  such 
bankrupt  was  insolvent,  or  had  committed  an  act  of  bankruptcy."  ** 
The  rule  was  substantially  the  same  under  the  act  of  1867,  the  ques- 
tion turning  upon  the  person's  knowledge  or  notice  of  the  fact  of  in- 
solvency, or,  in  the  case  of  involuntary  bankruptcy,  of  the  commission 
of  an  act  of  bankruptcy.**  If  this  particular  fact  is  drawn  in  issue,  the 
burden  is  on  the  party  claiming  the  right  of  set-off  to  show  that  he  had 
no  notice  or  knowledge  of  the  insolvency  of  the  party  with  whom  he 
was  dealing,  and  consequently  no  intention  of  using  the  claim  in  ques- 
tion as  a  set-off  in  the  latter's  bankruptcy.**  Though  this  clause  of  the 
statute  speaks  only  of  claims  "purchased  by  or  transferred  to"  the  debtor 
of  the  bankrupt,  it  is  held  that,  where  an  indorser  of  the  bankrupt's 
paper  takes  it  up  within  four  months  prior  to  the  bankruptcy,  knowing 
that  the  bankrupt  is  insolvent,  and  for  the  purpose  of  setting  it  off 
against  his  debt  to  the  bankrupt,  the  statute  applies,  and  it  cannot  be 
so  used.** 

§  548.  Claims  Already  Filed  or  Proved. — Proving  his  claim  in  the 
bankruptcy  proceedings  is  a  waiver  by  the  creditor  of  all  right  of  action 
or  suit  against  the  bankrupt  in  respect  of  such  claim.  Hence,  where  the 
creditor  proved  his  claim,  but  omitted  to  credit  the  bankrupt  with  a 
debt  due  to  him  from  the  creditor,  and  the  trustee  sued  for  such  debt,  it 
was  held  that  the  creditor  could  not  offer  the  claim  already  proved,  by 
way  of  set-off  to  that  suit ;  for  his  doing  so  would  be  equivalent  to  the 
prosecution  of  an  original  suit  for  its  amount,  the  right  to  which  he  had 

*o  Frank  v.  MereantOe  Nat.  Bank,  182  14  N.  B.  R,  201,  Fed.  Cas.  No.  12,027 : 

N.  Y.  264,  74  N.  B.  841, 108  Am.  St  Rep.  Mattox  v.  Oady,  Fed.   Cas.   No.  9301 ; 

805.  Hovey  v.  Home  Ins.  Co.,  10  N.  B.  R.  224, 

*i  Marks  v.  Barker,  1  Wash.  0.  C.  178,  Fed.  Cas.  No.  6,743. 

Fed.  Cas.  No.  9,096 ;    In  re  Dillon,  100  **  In  re  Shults,  135  Fed.  623,  14  Am. 

Fed.  627,  4  Am.  Bankr.  Rep.  63.     Buf  Bankr.  Rep.  878. 

compare  Ex  parte  Hale,  3  Ves.  304.  *6  Mason  v.  National  Herkimer  Ooun- 

*2  Bankruptcy  Act  1898,  §  GSb.  ty  Bank,  172  Fed.  529,  22  Am.  Bankr. 

*«  See  Mattocks  v.  Lovering,  3  Fed.  Rep.  733. 
212;    Rollins  v.  Twitchell,  2  Hask.  66, 
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waived.**  But  there  is  also  a  decision  to  the  effect  that  a  creditor  who 
has  proved  his  claim  in  the  bankruptcy  proceedings  may  withdraw  the 
same  and  plead  it  as  a  set-off  in  a  suit  brought  against  him  by  the  trus- 
tee, and  that  if  he  is  not  allowed  thus  to  plead  the  claim,  and  judgment 
goes  against  him  in  the  trustee's  suit,  the  court  of  bankruptcy,  having 
full  power  over  such  a  judgment,  is  bound  by  the  statute  to  set  off 
against  it  the  claim  of  the  creditor  at  its  proper  value.*' 

§  549.  Joint  Debts  and  Credits. — Under  the  bankruptcy  law  of  1867 
it  was  held  that,  where  one  of  two  joint  debtors  becomes  bankrupt,  the 
creditor  may  set  off  the  debt  against  his  separate  indebtedness  to  the 
bankrupt.**  But  generally  the  courts  adhered  to  the  rule  that  a  set-off 
is  enforced  in  equity  only  when  there  are  mutual  debts  or  credits,  or 
where  there  exists  some  equitable  consideration  or  agreement  between 
the  parties  which  would  render  it  unjust  not  to  allow  a  set-off.  Hence, 
where  a  bankrupt  owed  a  debt  to  two  persons  jointly,  and  held  a  joint 
note  given  by  one  of  them  and  a  third  person,  it  was  held  that  the  two 
claims  were  not  subject  to  set-off  under  the  bankruptcy  act,  being 
neither  mutual  debts  or  credits.**  So,  it  is  now  held  that  a  solvent 
partnership  which  is  indebted  to  a  bankrupt  cannot  set  off  against  such 
indebtedness  a  claim  due  from  the  bankrupt  estate  to  one  of  the  part- 
ners,** and  a  claim  on  promissory  notes  of  a  partner  cannot  be  set  off 
against  a  judgment  in  behalf  of  the  firm,  the  debts  not  being  in  the  same 
right.*^  So  where  five  persons,  only  one  of  whom  was  solvent,  had  a 
joint  claim  against  the  estate  of  a  bankrupt,  and  each  of  them  had  sev- 
erally become  liable  to  the  trustee  in  bankruptcy,  the  amounts  of  such 
liabilities  aggregating  more  than  the  claim,  but  it  did  not  appear  that 
the  joint  liability  and  the  separate  debts  grew  out  of  the  same  trans- 
action, or  that  either  formed  the  inducement  or  consideration  for  the 
other,  it  was  held  that  there  could  be  no  set-off  of  such  claims.**  In 
the  case  of  a  person  jointly  liable  with  the  bankrupt  and  who  is  also 
his  creditor,  the  right  may  depend  on  whether  or  not  the  common  cred- 
itor proves  his  claim.  Thus,  where  the  bankrupt  and  a  person  who  was 
indebted  to  him  were  jointly  liable  on  a  promissory  note  to  a  bank,  and 
the  bank  proved  its  claim  an  the  note,  and  thereafter  the  bankrupt's 

4«  Brown  v.  Farmers'  Bank  of  Ken-  so  in  re  Shults,  132  Fed.  573,  13  Am. 

tucky,    6    Bush    (Ky.)    198;     RufiseU   v.  Bankr.  Rep.  84. 

Owen,  61  Mo.  185,  15  N.  B.  R.  322.  *i  In  re  T.  M.  Lesher  &  Son,  176  Fed. 

«T  Harmanson  v.  Bain»  1  Hughes,  391,  650,   25   Am.   Bankr.    Rep.   218;    In   re 

Fed.  Cas.  No.  6,073.  Neaderthal,  225  B^ed.  38,  140  C.  C.   A. 

-•8  In  re  Carrier,  39  Fed.  193.    And  see  364,  34  Am.  Bankr.  Rep.  542. 

Cosgrove  v.  Cosby.  86  Ind.  511;   Tucker  "^^in  re  Crystal  Spring  Bottling  Co.. 

V.  Oxley,  5  Cranch,  34,  3  L.  Ed.  29.  100  Fed.  265,  4  Am.  Bankr.  Rep.  55. 

49  Gray  v.  RoUo,  18  Wall.  629,  21  U 
Ed.  927. 

Bi.k.Bkb.(8d  Ed.)— 72 
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debtor  took  up  the  note,  it  was  held  that  the  latter  could  not  set  off 
against  his  indebtedness  to  the  estate  the  moiety  of  the  note  which 
the  bankrupt  should  have  paid,  but  that,  on  paying  his  debt  to  the  trus- 
tee, he  should  be  subrogated  to  the  rights,  of  the  bank  as  to  that  moiety, 
and  entitled  to  receive  such  dividends  as  should  be  declared  thereon.*^^ 
On  the  other  hand,  where  a  debtor  of  the  bankrupt  paid  a  debt  to  a 
creditor  on  which  he  was  jointly  liable  with  the  bankrupt,  and  the  cred- 
itor to  whom  the  payment  was  made  had  received  a  preference,  which 
he  had  not  surrendered,  and  therefore  was  not  entitled  to  prove  his 
claim  in  the  bankruptcy,  it  was  held  that  the  debtor  paying  the  claim 
was  not  entitled  to  set  off  the  payment  against  his  debt  to  the  bankrupt 
by  virtue  of  his  right  of  subrogation  to  the  rights  of  the  creditor, 
since  he  succeeded  to  the  creditor's  disabilities  as  well  as  to  his  rights, 
but  that  the  claim  of  such  debtor  was  a  "mutual  credit,"  within  the 
meaning  of  the  bankruptcy  act,  and  on  that  ground  he  was  entitled  to 
have  the  same  set  off  against  the  claim  of  the  bankrupt's  estate  against 
him.**  Where  part  of  a  claim  accrued  to  the  bankrupt  himself  before 
the  bankruptcy,  but  the  remainder  to  his  trustee  after  the  bankruptcy, 
one  desiring  to  set  off  a  claim  in  his  own  favor  must  show  against  which 
portion  of  the  trustee's  claim,  if  any,  it  is  available  by  way  of  set-off.** 

§  550.  Set-Off  Against  Deposit  Account  in  Bank. — ^A  general  de- 
posit account  in  a  bank  subject  to  check  becomes,  upon  the  bankruptcy 
of  the  depositor,  a  security  for,  and  a  payment  pro  tanto  of,  his  liabili- 
ties to  the  bank,  by  the  operation  of  the  law  of  mutual  credits.**  Hence 
where  a  bankrupt  is  indebted  to  a  bank,  on  promissory  notes  or  other- 
wise, in  which  he  also  has  a  balance  to  the  credit  of  his  general  deposit 
account,  the  bank  is  entitled  to  have  the  one  claim  set  off  against  the 
other,  and  to  account  to  the  trustee  in  bankruptcy  only  for  the  balance 
of  the  money  on  deposit  after  satisfying  its  own  claims,  or,  if  those 
claims  exceed  the  amount  of  the  bankrupt's  balance,  then  to  prove  its 
claim  for  the  remainder.*'    And  this  rule  is  not  affected  by  the  fact  that 


08  In  re  Bingham,  94  Fed.  796,  2  Am. 
Rankr.  Rep.  223. 

64  Morgan  v.  WoraeU,  178  Mass.  350, 
59  N.  p.  1037,  55  Lr.  R.  A.  33. 

s(^  Howard  v.  Magazine  &  Book  Co., 
147  App.  Div.  335, 131  N.  T.  Supp.  916. 

88  Hough  V.  First  Nat.  Bank,  4  Blss. 
349,  Fed.  Cas.  No.  6,721;  Ex  parte 
Howard  Nat.  Bank,  2  Low.  487,  16  N.  B. 
R.  420,  Fed.  Cas.  No.  6,764. 

6T  New  York  County  Nat.  Bank  v.  Mas- 
sey,  192  U.  S.  138,  24  Sup.  Ct.  199,  48 
L.  Ed.  380,  11  Am.  Bankr.  Rep.  42; 
Scanimon  v.  Kimball.  92  U.  S.  362,  23  L. 
Ed.  483 ;  In  re  Myers,  99  Fed.  691,  3  Am. 
Bankr.  Rep.  760;    In  re  Little,  110  Fed. 


621,  6  Am.  Bankr.  Rep.  681;  In  re 
Meyer,  107  Fed.  86,  5  Am.  Bankr.  Rep. 
593;  In  re  Ealter,  2  Nat.  Bankr.  News, 
264;  A  re  Petrie,  5  Ben.  110,  7  N.  B.  R. 
332,  Fed.  Cas.  No.  11,040 ;  Blair  v.  AUen, 
3  Dill.  101,  Fed.  Cas.  Na  1,483 ;  Booth  v. 
Prete,  81  Conn.  636,  71  Atl.  938,  20  L.  R. 
A.  (N.  S.)  863,  15  Ann.  Cas.  306 ;  Stein- 
hardt  v.  National  Park  Bank,  120  App. 
Div.  255,  105  N.  Y.  Supp.  23 ;  Whitaker 
V.  Crowder  State  Bank,  26  Okl.  786,  110 
Pac.  776;  West  v.  Bank  of  Lahoma,  16 
Okl.  .32S,  85  Pac.  469 ;  Toof  v.  City  Nat. 
Bank,  206  Fed.  250,  124  C.  C.  A.  118,  30 
Am.  Bankr.  Rep.  79;  In  re  Wright-Dana 
Hardware  Co.,  212  Fed.  397,  129  C.  C.  A. 
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the  debt  to  the  bank,  if  fixed  and  absolute,  was  not  due  at  the  date  of  the 
bankruptcy,**  as  in  the  case  of  notes  of  the  bankrupt  which  were  dis- 
counted by  the  bank  prior  to  the  filing  of  the  petition,  whether  matured 
or  unmatured  at  the  date  of  the  adjudication  in  bankruptcy ,**•  or  where 
the  bankrupt's  liability  was  as  an  indorser  of  a  note  held  by  the  bank, 
though  that  liability  did  not  become  absolute  until  after  the  filing  of 
the  petition.**  And  it  appears  that,  even  though  the  deposit  account 
may  have  been  transferred  on  the  books  of  the  bank  to  an  assignee  for 
creditors  or  a  receiver,  or  even  to  the  trustee  in  bankruptcy,  yet  if  there 
has  been  no  actual  payment  of  the  money  nor  any  change  of  possession, 
it  is  not  too  late  to  claim  the  right  of  set-off.*^  And  in  one  case  it  was 
held  that  where  a  bank,  holding  a  note  of  the  bankrupt  and  also  having 
funds  of  his  on  deposit  suflBcient  to  satisfy  it,  paid  over  the  entire  fund 
to  the  trustee  in  bankruptcy,  through  oversight,  without  first  satisfying 
the  note,  it  was  entitled  to  recover  the  amount  of  the  note  frohi  the  trus- 
tee in  a  court  of  equity,  without  first  oflfering  to  satisfy  the  note  or  bring- 
ing it  into  court  for  cancellation.**  On  the  same  principle,  if  a  bank,  aft- 
er the  commencement  of  proceedings  in  bankruptcy,  collects  money  on 
drafts  deposited  with  it  by  the  bankrupt  before  that  time,  it  may  apply 
the  money  towards  the  payment  of  a  note  of  the  bankrupt  held  by  it .** 
And  a  firm  note  to  a  bank,  assumed  by  an  insolvent  partner  on  the  dis- 
solution of  the  firm,  becomes  his  individual  indebtedness,  so  that  such 
debt  and  the  amount  due  to  him  as  a  depositor,  independent  of  any  part- 
nership consideration,  become  mutual  debts  within  the  meaning  of  the 
bankruptcy  law.** 


73,  31  Am.  Bankr.  Rep.  816;  Wilson  v. 
Citizens'  Trust  Co.  (D.  O.)  233  Fed.  697, 
37  Am.  Bankr.  Rep.  86 ;  In  re  Friedman 
(Lr.  C.)  241  Fed.  603,  39  Am.  Bankr.  Rep. 
777;  Chisliolm  v.  First  Nat.  Bank,  269 
111.  110,  109  N.  E.  .  657 ;  Conquest  v. 
Broadway  Nat  Bank,  134  Tenn.  17,  183 
S.  W.  160;  Dunlap  v.  Seattle  Nat.  Bank, 
93  Wash.  568,  161  Pac.  364;  Bennett  v. 
North  Philadelphia  Trust  Co.,  66  Pa. 
Super.  Ct.  261 ;  Wrenn  v.  Citizens'  Nat 
Bank  (Conn.)  114  Atl.  120 ;  In  re  Cross 
(C.  0.  A.)  273  Fed.  39,  46  Am.  Bankr.  Rep. 
727. 

68  Germania  Savings  Bank  &  Trust  Co. 
V.  Loeb,  188  Fed.  285, 110  C.  C.  A.  2^3,  26 
Am.  Bankr.  Rep.  238 ;  In  re  Radley  Steel 
Const.  Co.  (D.  C.)  212  Fed.  462 ;  De  Long 
V.  Mechanics  &  Metals  Nat.  Bank,  16S 
App.  Div.  525,  153  N.  Y.  Supp.  1010; 
Shields  v.  John  Shields  Const.  Co.,  83  N. 
J.  Eq.  21,  89  Atl.  1022. 


5»  Frank  v.  Mercantile  Nat.  Bank,  100 
App.  Div.  449,  91  N.  Y.  Supp.  488,  af- 
firmed, 182  N.  Y.  264,  74  N.  B.  841,  108 
Am.  St  Rep.  805. 

«o  In  re  Philip  Semmer  Glass  Co.,  135 
Fed.  77,  67  C.  C.  A.  551,  14  Am.  Bankr. 
Rep.  25. 

«iln  re  Myers,  99  Fed.  691,  3  Am. 
Bankr.  Rep.  760.  But  compare  Pearsall 
V.  Nassau  Nat.  Bank,  74  App.  Div.  89, 
77  N.  Y.  Supp.  11. 

«2  Union  Nat  Bank  v.  McKey,  102  Fed. 
662,  42  C.  C.  A.  583. 

««  In  re  Fams worth,  5  Bias.  223,  14 
N.  B.  R.  148,  Fed.  Cas.No.  4,673.  And 
see  In  re  Northrup,  152  Fed.  763,  18  Am. 
Bankr.  Rep.  335.  But  compare  Con- 
tinental &  Commercial  Trust  &  Savings 
Bank  v.  Chicago  Title  &  Trust  Co.,  199 
Fed.  704, 118  C.  C.  A.  142. 

0  4  Hooks  V.  Gila  Valley  Bank  &  Trust 
Co.,  12  Ariz.  315, 100  Pac.  806. 
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But  a  liability  as  indorser,  where  the  principal  is  solvent,  cannot  be 
set  off  against  a  bank  deposit  by  the  indorser  on  his  bankruptcy.**  And 
where  deposits  are  made  and  accepted  for  a  special  purpose,  the  relation 
of  the  bank  and  the  depositor  is  not  that  of  debtor  and  creditor,  but  the 
bank  becomes  the  bailee  of  the  depositor,  or  holds  the  fund  under  a  spe- 
cies of  trust,  and  in  this  event  it  cannot  set  off  its  own  claims  against 
the  depositor  in  his  bankruptcy.^  It  was  so  held  in  a  case  where  the 
money  was  deposited  under  an  agreement  thpt  the  bankrupt  should  use 
it  to  pay  salary  checks  and  pay-roll  checks  and  for  certain  other  specified 
purposes,*'  and  also  in  a  case  where  the  bank  received  a  deposit  from  a 
customer  merely  for  safe-keeping,  the  money  to  be  ultimately  appropri- 
ated for  the  benefit  of  his  creditors,  and  the  bank  knew  him  to  be  in- 
solvent.**  So,  where  the  treasurer  of  a  town  deposited  money  in  a  bank 
which  failed,  and  town  warrants  paid  with  the  bank's  money  were  in 
the  hands  of  the  bank  at  the  time  of  its  bankruptcy,  and  the  trustee  in 
bankruptcy  obtained  the  warrants,  it  was  held  that,  although  the  town 
was  liable  to  him  on  the  warrants,  no  right  to  set-off  could  exist  in  favor 
of  the  treasurer  and  the  sureties  on  his  bond.**  Again,  a  bank  has  no 
right  to  a  set-off  as  to  deposits  made  by  the  bankrupt  after  the  actual 
filing  of  a  petition  against  him,  although  neither  party  knew  that  it  had 
been  filed.'*  And  where  a  bank  claims  a  set-off  against  the  claim  of  the 
bankrupt's  trustee  for  money  on  deposit,  its  claim  arising  out  of  the 
bankrupt's  alleged  conversion  of  certain  property  of  which  the  b^ink  was 
the  real  owner,  the  claim  can  be  adjudicated  only  in  a  plenary  suit,  ?ind 
cannot  be  reached  by  a  summary  order.'^ 

The  converse  of  the  main  rule  stated  above  is  equally  true.  That  is, 
on  the  bankruptcy  of  a  bank  or  banker,  a  depositor,  having  a  balance  to 
the  credit  of  his  deposit  account,  is  entitled  to  set  off  the  same  against 
a  note  on  which  he  is  indebted  to  the  bank.'* 

§  551.  Unpaid  Stock  Subscriptions. — ^As  the  capital  stock  of  a  cor- 
poration (and  more  especially  unpaid  subscriptions  thereto)  constitutes 
a  trust  fund  for  the  benefit  of  the  general  creditors  of  the  corporation, 
it  follows  that  a  stockholder  indebted  to  a  bankrupt  corporation  for  un- 


«8  Ex  parte  Iloward  Nat.  Bank,  2  Low. 
487,  16  N.  B.  R.  420,  Fed.  Cas.  No.  6,764. 

««  Farmers*  &  Merchants'  State  Bank 
V.  Park,  209  Fed.  613,  126  C.  C.  A.  607, 
31  Am.  Bankr.  Rep.  696. 

«7  Continental  &  Commercial  Trust  & 
Sav.  Bank  v.  Chicago  Title  &  Trust  Co.. 
118  C.  C.  A.  142,  199  Fed.  704. 

«8  Lynam  v.  Belfast  Nat.  Bank,  98  Me. 
44ft,  57  Atl.  799. 


»o  Town  of  Cicero  ▼.  Grisko.  240  111. 
220,  88  N.  E.  478. 

TO  In  re  Mlchaells  &  lindeman.  190 
Fed.  718. 

71  In  re  Boston-Cerrlllos  Mines  Cor- 
poration, 206  Fed.  794,  30  Am.  Bankr. 
liep.  739. 

7  2  In  re  Shults,  132  Fed.  573,  13  Am. 
Bankr.  Rep.  S4:  Winslow  v.  BlLss.  :: 
Lans.  (N.  T.)  220;  Mandel  v.  Koerner 
(Mim.  Ct.  N.  Y.)  149  N.  Y.  Siipp.  455. 
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paid  shares  of  stock  cannot  set  off  against  such  liability  a  debt  due  to 
him  from  the  corporation.  The  debts  are  not  in  reality  mutual,  and  to 
allow  such  a  set-off  would  enable  the  stockholder  to  turn  his  fiduciary 
relation  to  his  own  benefit  and  the  detriment  of  the  creditors.'*  Thus, 
where  the  trustee  of  a  bankrupt  insurance  company  sues  a  stockholder 
for  the  unpaid  balance  of  his  subscription  to  its  capital,  the  latter  can- 
not set  off  a  claim  against  the  company  for  a  loss  under  its  policy.** 
And  the  fact  that  stockholders  of  a  bankrupt  corporation  are  also  bond- 
holders, and  as  such  entitled  to  share  in  the  distribution  of  the  estate, 
does  not  entitle  them  to  set  off  their  claims  as  such  in  a  suit  against 
them  by  the  trustee  in  bankruptcy  to  recover  unpaid  subscriptions.''* 
But  the  trustee  of  a  bankrupt  corporation  may  interpose  as  a  set-off 
against  the  claim  of  a  stockholder  a  claim  against  him  for  the  difference 
between  the  value  of  property  turned  over  by  him  in  payment  for  his 
stock  and  the  nominal  value  of  the  stock,  and  the  court,  in  the  interest 
of  creditors,  will  scrutinize  with  care  the  integrity  and  fairness  of  the 
transaction.'* 

§  552.  Set-Off  by  or  Against  Trustee. — ^A  trustee  in  bankruptcy, 
substituted  as  defendant  in  a  suit  begun  against  the  bankrupt,  in  re- 
plevin by  the  plaintiff,  claiming  under  a  transfer  from  the  bankrupt,  can 
set  up  as  a  counterclaim  his  right  to  avoid  the  transfer  under  the  Bank- 
ruptcy Act."  But  a  trustee  who  has  paid  a  note  of  the  bankrupt  can- 
not set  off  the  amount  thereof  against  the  claim  of  an  accommodation 
maker  or  indorser  of  the  note.'*  As  to  the  right  of  set-off  or  counter- 
claim against  the  trustee,  it  is  held  that  he  has  no  other  or  greater  rights 
than  the  bankrupt  had  when  he  became  bankrupt;  and  hence  when  a 
third  person  had  at  that  time  a  right  as  against  the  bankrupt  to  a  credit, 
he  is  entitled  to  assert  such  right  in  a  suit  against  him  by  the  trustee,'* 
and  for  the  purpose  of  a  set-off  in  such  a  suit,  it  is  immaterial  that  the 
creditor  has  not  proved  his  claim  in  bankruptcy,  or  that  the  year  al- 
lowed for  that  .purpose  has  expired.*®    So  a  party  against  whom  a  judg- 


73  Sawyer  v.  Iloag,  17  Wall.  610,  21  L. 
Ed.  731 ;  Scammon  v.  Kimball,  92  V.  S. 
362.  23  L.  Ed.  483 :  Scammon  v.  Kimball, 
5  BLss.  431,  8  N.  B.  R.  337,  Fed.  Cas.  No. 
12,435:  In  re  Howo  Mfg.  Co.,  193  Fed. 
.'324.  27  Am.  Bankr.  Rep.  477 ;  Kiskadden 
V.  Stelnle,  203  Fed.  375,  121  C.  C.  A. 
559,  29  Am.  Bankr.  Rep.  346 ;  Boatmen's 
Bank  v.  Laws,  267  Fed.  299,  168  C.  C. 
A.  383,  43  Am.  Bankr.  Rep.  683;  In  re 
La  Jolla  Lumber  &  Mill  Co.  (D.  C.)  243 
Fed.  1004,  40  Am.  Bankr.  Rep.  273; 
Whaley  v.  King,  141  Tenn.  1,  206  S.  W. 
31 ;  Cochran  v.  Montelf h  (Tex.  Civ.  App.) 
221  S.  W.  1055. 


7*  Scammon  v.  Kimball,  5  Biss.  431,  8 
N.  B.  R.  .337,  Fed.  Cas.  No.  12,435. 

TB  Babbitt  V.  Read,  173  Fed.  712,  23 
Am.  Bankr.  Rep.  2.54. 

7 «  In  re  Royce  Dry  Goods  Co.,  133  Fed. 
100,  13  Am.  Bankr.  Rep.  257. 

"  Gleason  v.  Bush,  ICG  App.  Div.  866, 
1.52  N.  Y.  Supp.  54. 

7  8  In  re  Jules  Bouy  &  Co.  (D.  C.)  244 
Fed.  806,  .']8  Am.  Bankr.  Rep.  784. 

TsWasey  v.  Whitcomb,  167  Mich.  58, 
l.']2  N.  W.  572. 

so  Norfolk  &  W.  Ry.  Co.  t.  Graham, 
145  Fed.  s()0.  76  C.  C.  A.  385,  16  Am. 
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ment  has  been  rendered  in  favor,  of  the  trustee  may,  by  proper  proceed- 
ings in  equity,  be  allowed  to  offset  against  the  same  a  claim  allowed  in 
his  favor  against  the  bankrupt."  The  opinion  has  also  been  advanced 
that  the  provision  of  the  statute  in  relation  to  the  set-off  of  mutual  debts 
or  credits  is  broad  enough  to  include  a  liability  on  the  part  of  a  creditor 
which  has  accrued  to  a  trustee  in  bankruptcy  as  such,  though  not  to  the 
bankrupt  himself,  when  the  creditor's  claim  and  such  liability  are  mu- 
tual.** But  in  an  action  by  a  trustee  in  bankruptcy  to  recover  the  price 
of  certain  live  stock,  where  defendant  set  up  as  a  counterclaim  a  demand 
for  services  rendered  by  him  in  keeping  the  stock  before  and  after  the 
time  when  the  trustee  acquired  title  thereto,  it  was  held  that  so  much  of 
the  claim  as  related  to  services  rendered  before  the  plaintiff  acquired 
title  was  not  a  valid  claim  against  the  estate,  and  could  not  be  allowed 
as  a  counterclaim,  but  otherwise  as  to  so  much  of  the  claim  as  related 
to  services  rendered  after  the  plaintiff  acquired  title  to  the  property.** 
And  so  a  claim  based  on  a  breach  of  contract  by  a  bankrupt  after  the 
bankruptcy  is  not  available  as  a  counterclaim  against  a  claim  for  serv- 
ices or  materials  supplied  by  the  trustee  in  bankruptcy,  while  continuing 
a  contract  partly  performed  by  the  bankrupt,  because  of  want  of  mu- 
tuality, though  the  claim  is  available  as  against  any  claim  of  the  bank- 
rupt set  up  by  the  trustee.**  But  a  corporation  which  had  made  ad- 
vances to  the  bankrupt  to  enable  him  to  continue  in  the  business  of 
manufacturing  staves,  under  an  agreement  that  it  should  purchase  his 
entire  output,  and  which  paid  the  full  purchase  price  in  advance,  has  an 
equitable  lien  superior  to  the  rights  of  other  creditors,  even  though  the 
legal  title  to  the  property  remained  in  the  bankrupt ;  and  hence,  where 
the  trustee  adopted  the  contract  and  continued  manufacturing  staves 
under  the  same  arrangement,  the  corporation  cannot,  at  a  later  date,  be 
required  to  pay  for  all  of  the  staves  turned  over  to  it,  without  deduction 
for  the  advances  made.** 

§  553.  Suit  to  Recover  Preference. — In  a  suit  by  a  trustee  in  bank- 
ruptcy to  recover  an  unlawful  preference,  the  creditor  will  not  be  al- 
lowed to  set  off  the  debt  in  respect  to  which  the  preferential  transfer  of 
property  or  payment  was  made,**  nor  will  he  be  entitled  to  credit  for 


Bankr.  Rep.  610;    Wagne'"  v.  Burnham, 
224  Pa.  St.  586,  73  Atl.  990. 

81  Tootle-Weakley  Millinery  Co.  v.  BlU- 
ingsley,  74  Neb.  5ai,  105  N.  W.  85. 

82  In  re  Crystal  Spring  Bottling  Co., 
100  Fed.  265,  4  Am.  Bankr.  Rep.  55. 

83  Moran  v.  Bogert,  3  Hun  (N.  Y.)  003. 
14  N.  B.  R.  393. 

84  Howard  v.   Magazine  &  Book  Co., 
147  App.  Div.  335,  131  N.  Y.  Siipp.  916. 


8oGreif  Bros.  Cooperage  Co.  v.  Mull- 
inix  (C.  C.  A.)  264  Fed.  391,  45  Am. 
Bankr.  Rep.  265. 

80  Western  Tie  &  Timber  Co.  v.  Brown, 
129  Fed.  728,  64  C.  C.  A.  256,  12  Am. 
Bnnkr.  Rep.  Ill ;  Moody  v.  Chicago  Title 
&  Trust  Co.,  138  III.  App.  233;  Harris 
V.  Second  Nat.  Bank,  110  Tenn.  239,  75 
S.  W.  1053;  Schmidt  v.  Bank  of  Com- 
merce, 15  N.  Mex.  470,  110  Pac.  613,  ai 
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services  rendered  or  disbursements  made  in  caring  for  or  disposing  of 
the  prc'i>erty  in  question.*'  So  a  court  of  equity,  in  a  suit  by  the  trustee 
in  bankruptcy  to  recover  a  preference,  will  not  entertain  a  cross-bill  for 
the  recovery  by  the  defendant  of  the  amount  of  the  dividend  to  which 
he  claims  to  be  entitled  from  the  bankrupt  estate,  but  will  require  him 
to  prove  his  claim  in  the  bankruptcy  court,  though  it  may  permit  him, 
on  the  giving  of  seci;rity,  to  retain  in  his  hands  sufficient  of  the  amount 
which  the  complainant  is  entitled  to  recover  to  cover  his  dividend  in 
case  his  claim  shall  be  allowed.**  Nor  is  this  rule  confined  to  cases  in 
which  the  trustee  is  forced  to  bring  suit  in  order  to  avoid  the  preference. 
It  is  likewise  applicable  where  he  opposes  the  allowance  of  a  claim  filed 
by  a  creditor,  on  the  ground  that  the  creditor  has  received  a  preference 
which  he  has  not  surrendered.** 

L.  R.  A.   (N.  S.)  558;    State  Bank  of  •»  Ommen  v.  Tallcott,  175  Fed.  259,  23 

Clearwater  v.  Ingram,  237  Fed.  76,  150  Am.  Bankr.  Rep.  570. 

O.  O.  A-  278,  38  Am.  Bankr.  Hep.  447.  «» In  re  Christensen,  101  Fed.  802,  4 

•7  Ommen  v.  Tailcott,  175  Fed.  261,  23  Am.  Bankr.  Rep.  202. 
Am.  Bankr.  Rep.  572. 
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Who  Are  Secured  Creditors. 

Same;   Mortgagees. 

Same;  Judgment  Creditora 

Same;  Pledgees,  Assignees,  and  Holders  of  GollateraL 

Same;  Holders  of  Notes. 

Effect  of  Additional  Security  or  Claim  Against  Third  PeraoiL 

560.  Joinder  in  Petition  and  Rights  at  Creditors*  Meetinga 

561.  Proof  of  Claim  as  Secured. 

562.  Waiver  of  Security  and  Proof  of  Debt  as  Unsecai^ 

563.  Same;  Amendment  of  Proof  to  Claim  Security. 

564.  Settling  Value  of  Security. 

565.  Claim  for  Deficiency  and  for  Interest  and  Costs. 

566.  Right  to  Rely  on  Security  and  Disregard  Bankruptcy. 

567.  Foreclosure  by  Secured  Creditor  Independently  of  Bankruptcy. 

568.  Same;  Obtaining  Permission  of  Bankruptcy  Court 

569.  Same;    Authority  of  Bankruptcy  Court  to  Stay  or  Enjoin  Pro- 

ceedings. 

570.  Redemption  of  Property  by  Trustee. 

571.  Sale  of  Property  by  Order  of  Bankruptcy  Court 

572.  Marshalling  Assets. 

§  554.  Who  Are  Secured  Creditors. — ^A  secured  creditor  is  defined 
by  the  bankruptcy  act  of  1898  as  "a  creditor  who  lias  security  for  his 
debt  upon  the  property  of  the  bankrupt  of  a  nature  to  be  assignable  un- 
der this  act,  or  who  owns  such  a  debt  for  which  some  indorser,  surety, 
or  other  person  secondarily  liable  for  the  bankrupt  has  such  security  up- 
on the  bankrupt's  assets."  *  To  come  within  this  definition,  therefore, 
the  creditor  must  either  hold  security  against  the  property  of  the  bank- 
rupt himself,  or  be  secured  by  the  individual  obligation  of  another  who 
holds  such  security.*  The  latter  part  of  the  definition  is  important: 
for  it  was  held  under  the  former  bankruptcy  law  that  a  creditor  was  not 
to  be  treated  as  "secured"  merely  because  a  surety  or  guarantor  of  the 
debt  was  protected  by  a  lien  on  the  bankrupt's  property.'  And  to  con- 
stitute a  lien  or  security,  within  the  meaning  of  the  act,  there  must  be 
a  security  additional  to  the  personal  obligation  of  the  debtor.*    Thus,  a 


1  Bankruptcy  Act  1898,  {  1,  cl.  23. 

2  Gorman  v.  Wright,  136  Fed.  164,  69 
O.  C.  A.  76,  14  Am.  Bankr.  Rep.  135. 
And  see  In  re  Russell  Falls  Co.  (D.  C.) 
249  Fed.  260,  41  Am.  Bankr.  Rep,  448. 
A  "secured"  creditor  Is  one  who  directly 
holds  as  security  for  his  debt  property 
which  would  otherwise  swell  the  assets  . 
of  the  bankrupt  estate,  or  indirectly 
holds  like  property  through  having  the 
debt   obligation  of  another  person   who 


hlm.self  holds  such  property.  In  re 
Shatz  (D.  C.)  251  Fed.  851,  41  Am. 
Bankr.  Rep.  576. 

« In  re  Uoyd,  15  N.  B.  B.  257,  Fed. 
Cas.  No.  8,429.  But  compare  In  re  Jay- 
cox,  8  N.  B.  R.  241,  Fed.  Caa  No.  7,242. 

4  Shoemaker  v.  National  Mechanics* 
Bank,  1  Hughes,  101,  Fed.  Cas.  No. 
12,801.  As  to  the  preferential  right  of  a 
subcontractor  to  the  balance  of  the  mem- 
ey  due  the  contractor  from  the  principal. 
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banker  has  no  lien  upon  the  moneys  of  a  depositor  for  any  separate  debt 
which  the  depositor  may  owe  to  him,  and  the  mere  fact  that  he  holds 
such  moneys  on  deposit  at  the  time  of  the  bankruptcy  does  not  make  him 
a  secured  creditor.*  Further,  although  there  may  be  an  additional  or 
collateral  security,  this  does  not  make  the  creditor  a  secured  creditor,  un- 
less the  person  furnishing  it  has  a  lien  on  assets  of  the  bankrupt.  Thus, 
where  a  firm  is  dissolved  and  one  of  the  partners  assumes  payment  of 
all  the  debts,  this  makes  him  a  principal  debtor  and  the  other  partner  a 
surety,  but  it  does  not  follow  that  a  creditor  of  the  partnership  becomes 
a  secured  creditor.*  So,  where  the  bankrupt  had  bought  goods  on  credit, 
and  payment  was  guaranteed  to  the  seller  by  a  third  person,  the  creditor 
is  not  "secured,"  unless  the  guarantor  has  taken  security  from  the  bank- 
rupt.' So  a  mere  promise  by  a  subsequent  purchaser  of  property  sub- 
ject to  a  mechanic's  lien,  in  consideration  of  forbearance,  to  pay  the  de- 
mand secured  by  the  lien,  is  not  "collateral  security"  and  does  not  dis- 
charge the  lien.*  Again,  it  is  necessary  that  the  security  should  attach  to 
the  bankrupt's  "property"  or  "assets" ;  that  is,  there  must  be  a  lien  upon 
property  which  would  otherwise  go  into  the  general  fund  or  be  available 
for  the  claims  of  general  creditors,*  and  a  creditor  holding  security  on 
property  which  never  banged  to  the  bankrupt  may  prove  his  whole  debt 
without  first  disposing  of  the  security.** 

But  subject  to  these  conditions,  the  term  "security,"  as  used  in  the 
bankruptcy  act,  will  include  every  interest  or  right  attached  to  or  which 
is  a  charge  upon  specific  property,  or  which  entitles  the  owner  thereof 
to  be  paid  out  of  specific  property,  whether  legal  or  equitable,  absolute  or 
contingent.**  Thus,  where  the  by-laws  of  a  corporation  provide  that  it 
shall  have  a  lien  on  the  stock  of  any  shareholder  for  his  indebtedness  to 
the  corporation,  and  an  indebted  stockholder  becomes  bankrupt,  the  cor- 
poration is  a  secured  creditor.**  Taxes,  particularly  those  assessed  by 
municipalities,  may  or  may  not  attach  to  real  property  as  liens,  accord- 
ing to  the  local  law,  and  upon  this  will  depend  the  position  of  the  state 
or  municipality  as  a  secured  or  unsecured  creditor.**     Again,  it  is  im- 


aee  Baker  Lumber  Co.  v.  A.  A.  Clark  Co., 
53  Utah,  336,  178  Pac.  764. 

6  In  re  Warner,  5  N.  B.  R.  414.  Fed. 
Cas.  No.  17,177 ;  In  re  Weeks,  8  Ben.  2C5, 
13  N.  B.  R.  263.  Fed.  Caa.  No.  17,349. 

«  Schmitt  V.  Greenberjr,  58  Misc.  Rep. 
570,  109  N.  Y.  Supp.  881. 

7  In  re  Anderson,  7  Biss.  233,  12  N.  B. 
R.  502,  Fed.  Cas.  No.  350.  And  see  Unit- 
ed States  Fidelity  &  Guaranty  Co.  v. 
Carnegie  Trust  Co.,  177  App.  Dlv.  176, 
164  N.  Y.  Supp.  92. 

8  Mervin  v.  Sherman.  9  Iowa,  331. 

9  In  re  Spades,  6  Biss.  448,  13  N.  B. 
R.  72.  Fed.  Cas.  No.  13.100. 


10  In  re  Dunkerson,  4  Biss.  253,  12  N. 
B.  R.  413,  Fed.  Cas.  No.  4,157.  A  bank 
iiolding  the  note  of  a  third  person,  se- 
cured by  a  pledge  of  stock  which  does 
not  belong  to  the  bankrupt,  the  latter 
being  liable  thereon  as  an  indorse r,  may 
prove  its  claim  against  the  bankrupt's 
estate  without  surrendering  the  stock. 
In  re  Thompson,  208  Fed.  207. 

11  Storm  V.  Waddell,  2  Sandf.  Ch.  (N. 
Y.)  494,  507. 

12  In  re  Morrison,  10  N.  B.  R.  105,  Fed. 
Cas.  No.  9,839. 

13  See  In  ro  Harvey,  122  Fed.  745,  10 
Am.  Bankr.  Rep.  567. 
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portant  to  notice  that,  when  property  or  securities  are  delivered  to  a 
creditor,  it  may  be  the  intention  and  understanding  of  the  parties  that 
a  payment  and  discharge  of  the  debt  shall  be  effected,  rather  than  the 
creation  of  a  lien,  and  of  course,  in  the  former  case,  the  creditor  can- 
not present  himself  in  the  guise  of  a  secured  creditor,  though  he  may 
have  been  disappointed  in  the  value  of  the  property  turned  over  to  him.** 
And  it  is  not  permissible  for  the  bankrupt  himself,  after  receiving  his  dis- 
charge, to  purchase  and  take  an  assignment  to  himself  of  debts  against 
his  own  estate  in  bankruptcy  secured  by  Hens,  and  collect  the  same  for 
his  own  use  out  of  assets  in  the  hands  of  his  trustee,  to  the  exclusion  of 
subsequent  lien  holders.  His  purchase  of  his  own  debt  operates  to  ex- 
tinguish the  debt,  and  this  rule  is  not  affected  by  the  fact  of  his  having 
been  discharged,  because  the  discharge  does  not  destroy  or  extinguish 
the  debt,  though  it  bars  the  remedy  for  its  recovery." 

§  555.  Same;  Mortgagees. — ^The  holder  of  a  mortgage  on  real  or 
personal  property  of  the  bankrupt  is  a  secured  creditor,**  though  the 
mortgage  was  not  made  by  the  bankrupt  himself,  but  by  his  predecessor 
in  the  title,*'  and  though  it  covers  after-acquired  property  as  well  as 
that  in  possession  at  the  time.**  So,  the  joint  note  of  a  husband  and 
wife  secured  by  a  deed  of  trust  on  the  wife's  property  should  be  allowed 
as  a  secured  claim  against  the  estate  of  the  husband  in  bankruptcy,  al- 
though the  wife  may  have  died  leaving  heirs.**  But  it  is  doubtful  wheth- 
er a  mortgage  on  exempt  property  of  the  bankrupt  puts  the  mortgagee  in 
the  position  of  a  secured  creditor.  Probably,  however,  it  should  be  so 
held,  since  it  would  give  him  an  inequitable  advantage  if  he  were  al- 
lowed to  realize  on  his  security  and  at  the  same  time  compete  with  un- 
secured creditors.**    Equitable  mortgages,  as  well  as  legal,  may  come 


1*  In  re  Black  Diamond  Copper  Mln. 
Co.,  11  Ariz.  415,  95  Pac.  117. 

i»  In  re  Burton  (D.  C.)  29  Fed.  637. 

i«  Krugraeier  v.  Racket t,  134  Wis.  57, 
113  N.  W.  1103.  Bondholders  of  a  bank- 
rupt corporation  are  not  precluded  from 
proving  their,  debts  as  secured  because 
of  their  omission  to  record  the  deed  of 
trust  securing  the  bonds.  In  re  Charles 
Town  Light  &  Power  Co.  (D.  C.)  199  Fed. 
846,  29  Am.  Bankr.  Rep.  721.  A  secured 
creditor  who  took  the  legal  title  to  land 
mortgaged  to  secure  pledgod  bonds,  is 
still  a  pledgee  or  mortgagee,  and  only 
entitled  to  prove  the  excess  above  the 
security.  In  re  J.  G.  Reichard  '&  Bro. 
(D.  C.)  2.30  Fed.  525. 

17  McKay  v.  ITamill,  1S5  Fed.  11,  107 
C.  C.  A.  115.  2(1  Am.  Bankr.   Rep.   104. 


See  In  re  Altenheim,  1  Ben.  431,  Fed. 
Cas.  No.  268. 

18  Barnard  v.  Norwich  &  W.  R.  Co.,  4 
aiflP.  351,  14  N.  B.  R,  469,  Fed.  Cas.  No. 
1,007.  See  In  re  Baker,  1  Hask.  593. 
Fed.  Cas.  No.  762.  Mortgagees,  until  they 
assert  their  rights  in  the  rents  by  pro- 
ceedings to  sequester  them,  cannot  as- 
.sert  any  rights  as  against  the  trustee  In 
bankruptcy  of  the  mortgagor  to  rents 
collected  before  such  assertion,  though 
the  rents  were  included  in  the  mortgage. 
In  re  Clark  Realty  Co.,  2.34  Fed.  576,  148 
C.  C.  A.  342.  37  Am.  Bankr.  Rep.  120. 

18  In  ro  Ilartel,  7  N.  B.  R.  559,  Fed. 
Cas.  No.  6,157. 

2  0  See  In  re  Lantzenheimer,  124  Fed. 
716,  10  Am.  Bankr.  Rep.  720;  Fenley  v. 
Poor,  121  Fed.  739,  58  C.  C.  A.  21,  10  Am. 
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within  this  rule.  Thus,  if  no  state  law  forbids,  a  vendee  under  a  contract 
for  the  purchase  of  land,  who  has  recorded  his  bond  for  a  deed  and  paid 
the  purchase  money,  is  entitled,  on  the  bankruptcy  of  the  vendor  without 
having  conveyed,  to  prove  his  claim  as  one  secured  by  an  equitable  lien 
on  the  land.*^  And  so,  where  money  is  loaned  or  advanced  under  an 
agreement  that  it  is  to  be  used  to  discharge  an  incumbrance  on  the  bor- 
rower's property,  and  the  lender  is  to  have  a  first  lien  to  secure  its  re- 
payment, and  the  money  is  so  used,  the  lender  may  be  subrogated  to  the 
rights  of  the  incumbrancer  whose  debt  was  paid,  against  the  borrower's 
trustee  in  bankruptcy.** 

§  556.  Same;  Judgment  Creditors. — Ownership  of  a  judgment 
against  the  bankrupt  will  constitute  the  creditor  a  "secured  creditor," 
within  the  meaning  of  the  act,  provided  there  is  property  of  the  bank- 
rupt upon  which  the  judgment  may  attach,  or  has  attached,  as  a  lien.** 
But  not  so  if  the  law  of  the  state  confines  the  lien  of  judgments  to  real 
property  and  the  estate  of  the  particular  bankrupt  consists  wholly  of 
personalty.**  And  in  any  case,  where  the  creditor  claims  the  rights  of  a 
secured  creditor  by  virtue  of  an  alleged  judgment  lien  on  the  property 
of  the  estate,  the  burden  is  on  him  to  show  that  he  has  done  everything 
required  by  statute  to  make  his  judgment  attach  as  a  lien.**  Now  at 
common  law,  a  judgment  does  not  by  itself  constitute  a  lien  on  property 
of  the  defendant,  either  real  or  personal,  nor  is  a  lien  created  by  the  is- 
suing of  a  writ  of  fieri  facias  upon  such  judgment;  nothing  but  a  levy 
upon  specific  property  will  produce  that  effect.**  And  when  this  rule  is 
in  force  in  the  state  where  the  proceedings  are  pending  and  where  the 
debtor's  property  isisituated,  the  docketing  of  a  judgment  against  him, 
or  the  issuance  of  a  writ  thereon,  will  not  create  such  a  lien  as  will  be 
respected  and  enforced  by  the  court  of  bankruptcy.*'  So,  where  a  judg- 
ment recovered  before  a  justice  of  the  peace  is  not  a  lien  on  land  until 
docketed  in  the  superior  court,  this  step  must  have  been  taken  before 
the  bankruptcy,  or  the  judgment  will  not  constitute  a  security  within 
the  meaning  of  the  bankruptcy  law.**  And  the  same  is  true  of  a  judg- 
ment which  has  been  allowed  to  become  dormant,  unless  the  statute  of 
limitations  is  applicable  only  in  favor  of  subsequent  purchasers  and  judg- 

Bankr.  Rep.  377.    Compare  In  re  Bailey,  Woolen  Co.  v.  Maaget,  86  Conn.  234,  85 

176  Fed.  990,  24  Ara.  Bankr.  Rep.  201.  Atl.  583. 

Ji  In  re  Peosley,  137  Fed.  190,  14  Am.  ^*  ^°  ^e  Erwin,  3  N.  B.  R.  580,  Fed. 

Bankr.  Rep.  496.  ^^^'  ^^-  ^'^24. 

.o«  T,  ^     ^^^     «ir     .  ^'^In     re  Wood,  95  Fed.  946,  2    Am. 

28  In  re  Lee,  182  Fed.    579,    25    Am.  Bankr  Rep  695 

Bankr.   Rep.  436 ;  Dewey  v.  Kelton,  18  ^^  ^  pj^^^  j^^^^   gj  ^c)7,  393. 

N.  B.  R.  217,  Fed.  Cas.  No.  3,8;>0.  j^  j^  ^^  Mcintosh,  2  N.  B.  R.  506,  Fed. 

2»  In  re  Cale.  182  Fed.   4.^0,  25  Am.  Cas.  No.  8,826. 

Bankr.  Rep.  367 ;  Guardians  of  Poor  v.  as  In    re  Wood,  95  Fed.  946,    2  Am. 
Ovens,  Li.  R.  8  Ex.  37.     See  Amejican   .   Bankr.  Rep.  695. 
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ment  creditors,  in  which  case,  not  being  available  in  favor  of  the  judg- 
ment debtor,  it  cannot  be  set  up  in  favor  of  his  trustee  in  bankruptcy,** 
or  unless  the  dormant  judgment  has  been  duly  revived.**  Nor  does  a 
judgment  creditor  acquire  a  lien,  which  will  be  protected  under  the  bank- 
ruptcy law,  by  commencing  proceedings  supplementary  to  execution; 
for  until  the  appointment  of  a  receiver,  his  right  is  not  a  lien.'*  And  the 
same  is  true  (at  least  in  some  states)  of  a  judgment  creditor  who  attacks 
an  alleged  fraudulent  conveyance,  but  does  not  procure  a  decree  setting 
ft  aside  until  after  the  bankruptcy  of  the  debtor.'*  And  it  must  not  be 
understood  that  the  creditor,  even  if  his  judgment  lien  is  perfect,  will 
have  the  right  to  issue  and  levy  an  execution  and  cause  a  sale  of  the 
property,  after  it  has  passed  into  the  control  of  the  trustee  in  bankruptcy. 
While  he  has  the  advantageous  position  of  a  secured  creditor,  he  will 
not  be  allowed  to  interfere,  at  will,  with  property  in  the  custody  of  the 
bankruptcy  court.''  But  one  whose  judgment  is  a  lien  on  property 
which  had  been  sold  and  conveyed  by  the  bankrupt  in  good  faith  before 
the  bankruptcy  is  differently  situated.  He  may  claim  and  secure  in  the 
bankruptcy  proceedings  his  portion  of  the  estate  of  the  bankrupt,  in 
virtue  of  the  debt  evidenced  by  his  judgment,  without  accounting  or 
giving  credit  for  anything  on  account  of  the  Hen.'*  Under  the  bankrupt- 
cy aot  of  1841,  it  was  held  that  a  power  of  attorney  to  confess  judgment 
was  a  "security"  within  the  meaning  of  that  statute,**  but  it  is  not  prob- 
able that  it  would  be  so  held  under  the  narrower  terms  of  the  present 
law. 

§  557.  Same ;  Pledgees,  Assignees,  and  Holders  of  Collateral. — One 
holding  specific  personal  property  in  pledge,  as  a  means  of  enforcing  the 
payment  of  a  debt,  is  a  secured  creditor  within  the  bankruptcy  act,'* 
and  so  also  where  the  pledge  is  of  any  of  those  various  forms  of  intangi- 
ble property  which  are  commonly  known  in  the  business  world  under 
the  general  description  of  "collateral,"  such  as  bonds  or  stock  of  corpo- 
rations, mortgages,  notes,  and  other  marketable  securities."  The  same 
principle  applies  also  to  one  who  holds  a  policy  of  insurance  on  the  life 

2  0  In  re  Huddell,  47  Fed.  207.  »« In  re  Peebles,  2  Hughes,  394,  13  N. 

80  Appeal  of  Bucknor  (Pa.)  4  Atl.  738.       B.  R.  149,  Fed.  Cas.  No.  10,902. 

81  In  re  Wheeler,  18  N.  B.  R.  385,  Fed.  S7  in  re  McVay,  13  Fed.  443;  Dayton 
Cas.  No.  17,490.                                                 Nat.  Bank  v.  Merchants'  Nat.  Bank.  37 

82  In  re  Estes,  5  Fed.  60.  Ohio  St.  208 ;  Mitchell  v.  Roberts.  17  Ftni. 
88  Pennlnjjton  v.  Sale,  1  N.  B.  K.  572,       776;  Dumont  v.  Fry,  14  Fed.  293.    **Aiiy 

Fed.  Cas.  No.  10,939;  Davis  v.  Anderson,  species  of  property  or  thing  in  action, 

6  N.  B.  R.  145,  Fed.  Cas.  No.  3,G23;  Riis-  which  is  capable  of  assignment,  may  he 

sel  V.  McCord,  2  Flip.  l.'^O,  17  N.  B.  R.  pledged   as   collateral   security   for"  tlie 

508,  Fed.  Cas.  No.  12,157.  payment  of  a  debt,  by  the  delivery  or  as- 

34  McAdon   V.    Keen,   30   Gratt.    (Va.)  siginnent  of  such  property.    All  forms  of 

400.  negotiable    paper,   such    as  promissory 

3  5  Buckingham    v.   McLean,   13   How.  notes,  bonds,  and  other  evidences  of  debt 
151,  14  L.  Ed.  91.  may  be  pledged  as  collateral  security. 
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of  his  debtor  as  collateral  security  for  his  debt.**  And  an  assignment  of 
a  lease  running  to  the  debtor  may  constitute  the  creditor  a  secured 
creditor,^*  and  so  of  the  transfer  of  an  order  drawn  on  a  third  person,^^ 
or  an  assignment  of  money  to  become  due  under  a  contract.**  But  the 
holder  of  a  warehouseman's  receipt  which  is  attached  to  a  note  executed 
to  the  warehouseman,  as  collateral  security,  is  not  a  secured  creditor  in 
the  bankruptc}'  of  the  warehouseman.**  There  may  also  be  circum- 
stances in  which  a  court  of  bankruptcy — in  view  of  its  equitable  powers 
and  duties — would  recognize  a  merely  equitable  assignment  as  putting 
the  assignee  in  the  position  of  a  secured  creditor.  But  it  has  been  held 
that  the  holder  of  a  protested  draft,  drawn  by  a  bankrupt  bank,  is  not 
entitled  to  priority  of  payment  over  other  creditors  of  the  bank,  merely 
because  the  drawee  (another  bank)  may  have  had  funds  of  the  drawer 
in  its  hands  at  the  time  it  refused  to  accept  the  draft.  "If  it  were  as- 
sumed or  conceded  that  under  any  circumstances  such  a  draft  can 
amount  to  an  equitable  assignment  in  favor  of  the  payee  of  that  amount 
of  the  drawer's  funds  in  the  hands  of  the  drawee,  such  a  principle  cannot 
be  applied  where  it  would  contravene  the  purpose  of  the  bankruptcy 
act'* « 

§  558.  Same;  Holders  of  Notes. — A  promissory  note  .is  not  a  se- 
curity for  the  payment  of  a  debt,  but  only  an  evidence  of  the  debt.** 
And  although  it  may  be  indorsed,  this  does  not  make  the  claim  a  secured 
one,**  unless,  under  the  terms  of  the  statute,  the  indorser  holds  a  se- 
curity on  the  property  of  the  bankrupt.  But  the  opinion  has  been  ad- 
vanced that  a  creditor  who  holds  a  note  of  the  bankrupt  containing  a 
waiver  of  exemptions  is  in  the  position  of  a  secured  creditor,  since  his 


other  evidences  of  debt,  negotiable  or 
quasi -negotiable,  may  be  pledged  in  ac- 
cordance with  the  usuages  or  customs  of 
the  commercial  world,  or  pursuant  to 
statutory  enactments.  Thus,  by  custom 
or  usage,  where  statutory  enactments  do 
not  prohibit  it,  corporate  stock,  mort- 
gages securing  promissory  notes,  and 
warehouse  receipts  or  bill?  of  lading  may 
be  pledged  as  collateral  security."  Cole- 
brooke,  Collat.  Sec.  (2d  Ed.)  S  2a. 

3»Burlingham  v.  Grouse,  181  Fed.  479, 
24  Am.  Bankr.  Rep.  632;  In  re  Mertens, 
134  Fed.  101,  14  Am.  Bankr.  Rep.  226; 
In  re  Newland,  6  Ben.  .342,  7  N.  B.  R. 
477,  Fed.  Cas.  No.  10,170;  Tn  re  Shoen- 
berger,  Fed.  Cas.  No.  12,802. 

30  Fitch  V.  Richardson,  147  Fed.  197. 
77  C.  0.  A.  423,  16  Am.  Bankr.  Rep.  835. 


*oin  re  Mines,  144  Fed.  54,  16  Am. 
Bankr.  Rep.  495. 

*i  In  re  De  Long  Furniture  Ck).,  188 
Fetl.  686,  26  Am.  Bankr.  Rep.  469. 

*2  State  V.  Federal  Union  Surety  Co., 
156  Mo.  App.  60:i,   137  S.  W.  613. 

*3  Bank  of  Commerce  v.  Russell,  2 
Dill.  215,  Fed.  Cas.  No.  884. 

**  United  States  Trust  Co.  v.  Brady, 
20  Barb.  (N.  Y.)  119. 

*oln.re  Broich,  7  Biss.  303,  15  N.  B. 
R.  11,  Fed.  Cas.  No.  1,921.  A  creditor 
holding  the  bankrupt's  indorsed  note  for 
part  of  his  claim  is  not  therefore  a  "se- 
cured" creditor,  and  he  is  entitled  to  a 
dividend  on  the.  full  claim  though  the  in- 
dorser paid  the  note  after  the"  proofs  of 
claim  were  filed.  Young  v.  Gordon.  219 
Fed.  168,  135  C.  0.  A.  66. 
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right  to  resort  to  the  exempt  property  is  in  the  nature  of  a  security, 
if  not  a  lien.** 

§  559.  Effect  of  Additional  Security  or  Claim  Against  Third  Per- 
son,— ^The  bankruptcy  act  provides  that  "the  liability  of  a  person  who 
is  a  co-debtor  with,  or  guarantor,  or  in  any  manner  a  surety  for,  a  bank- 
rupt shall  not  be  altered  by  the  discharge  of  such  bankrupt."*'  And 
it  is  a  general  rule  that  if  a  creditor  of  the  bankrupt  holds  security  in 
the  form  of  any  obligation  of  a  third  person  whether  it 'be  a  mortgage 
or  pledge  of  property,  an  indorsement,  or  a  contract  of  suretyship  or 
guaranty,  provided  only  that  the  third  person  does  not  hold  counter- 
security,  the  creditor  may  prove  his  debt  in  the  bankruptcy  without  sur- 
rendering the  security,  and  may,  notwithstanding  such  proof,  proceed  to 
enforce  his  security  against  such  third  person,  provided,  however,  that 
he  does  not  take,  under  the  bankruptcy  and  the  security,  more  than  the 
full  amount  of  his  debt.**  The  reason  is  that  the  enforcement  of  the 
security  in  this  case  does  not  diminish  the  estate  of  the  bankrupt  to 
which  the  general  or  unsecured  creditors  must  look  for  satisfaction, ' 
and  moreover,  the  court  of  bankruptcy  would  have  no  authority  to  inter- 
fere between  the  creditor  and  the  third  person,  the  latter  being  a 
stranger  to  the  bankruptcy  proceedings.**  So,  if  a  judgment  is  recov- 
ered against  two  co-defendants,  and  execution  thereon  is  levied  on  the 
property  of  one  of  them,  and  the  other  is  adjudged  bankrupt,  the  judg- 
ment creditor  may  prove  his  claim  against  the  bankrupt  as  unsecured.** 
And  a  creditor  of  a  bankrupt  partnership  is  not  required  to  apply  se- 
curities in  his  hands,  which  are  the  individual  property  of  one  of  the 
partners  upon  his  claim  against  the  partnership  estate.*^  The  rule  is 
the.  same  where  the  creditor  is  additionally  secured  by  the  undertaking 
of  a  third  person  to  guaranty  the  performance  of  the  bankrupt's  contract 


*o  In  re  Meredith,  144  Fed.  230, 16  Am. 
Bankr.  Rep.  331. 

*7  Bankruptcy  Act  1S98.  §  16. 

*8in  re  Babcock,  3  Story,  393,  Fed. 
Cas.  No.  696;  In  re  Thomas,  8  Biss.  139, 
17  N.  B.  R.  54,  Fed.  Cas.  No.  13,886;  In 
re  Beaver  Knitting  MiUs,  154  Fed.  320, 
83  C.  C.  A.  240,  18  Am.  Bankr.  Kep. 
528;  In  re  Otto  F.  Lange  Co.,  170  Fed. 
114,  22  Am.  Bankr.  Rep.  414;*  In  re 
Kinne,  5  Fed.  59;  In  re  Sauthoff,  7  Biss. 
167,  14  N.  B.  R.  364,  Fed.  Cas.  No.  12,- 
379;  In  re  Myer,  14  N.  Mex.  240,  89  Pac. 
246.  Where  a  creditor  whose  claim 
against  the  bankrupt  was  secured  by  a 
chattel  mortgage  on  property  of  the 
bankrupt's  wife,  made  full  disclosure 
as  to  his  security  in  the  bankruptcy 
proceedings,  and  the  bankrupt  in  effect 


denied  any  interest  in  the  mortgaged 
property,  the  proving  of  the  claim 
against  the  bankrupt  and  the  receipt  ol  a 
dividend  thereon  did  not  constitute  a 
waiver  of  the  mortgage.  P.  Ballantine  & 
Sons  V.  Fenn,  88  Vt.  166,  92  Atl.  3. 

*oin  re  Thomas,  8  Biss.  139,  17  N. 
B.  R.  54,  Fed.  Cas.  No.  13,886. 

0  0  In  re  Headley,  97  Fed.  765,  3  Am. 
Bankr.  Rep.  272. 

01  In  re  Merteus,  144  Fed.  818,  75  C. 
0.  A.  548,  15  Am.  Bankr.  Rep.  362.  A 
corporation  which  proves  an  unsecured 
claim  against  a  bankrupt  partnership, 
of  which  one  of  its  stockholders  is  a 
member,  does  not  thereby  waive  any  lien 
it  may  have  on  the  stock  of  that  part- 
ner. Bank  of  Searcy  v.  Merchants'  Gro- 
cer Co.,  123  Ark.  403,  185  S.  W.  806. 
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or  to  be  surety  for  him.  The  creditor  loses  none  of  his  rights  or  reme- 
dies against  the  surety  by  proving  his  debt  in  the  bankruptcy  proceed- 
ings and  participating  in  the  distribution  of  the  estate.***  And  the  surety 
upon  a  promissory  note  is  liable  in  an  action  on  the  note,  although  the 
principal  has  been  adjudged  a  bankrupt  and  the  note  has  been  filed  by 
the  payee  in  the  bankruptcy  proceedings.**  And  on  the  other  hand, 
where  the  bankrupt  was  indorser  on  a  note,  and  his  liability  has  become 
fixed  and  absolute,  the  creditor  holding  the  note  may  prove  its  full 
amount  against  him,  notwithstanding  the  primary  liability  of  the  maker 
of  the  note,  and  even  though  he  holds  a  mortgage  on  the  latter's  prop- 
erty, to  secure  it,  which  has  not  been  foreclosed  and  which  he  does  not 
surrender.**  And  where  both  the  maker  and  indorser  of  a  note  are  in 
bankruptcy,  the  holder  may  prove  the  amount  of  the  note  as  a  claim 
against  each,  and  receive  dividends  from  both  estates,  up  to  the  full 
amount  of  his  debt.**  But  a'  creditor  holding  a  note  of  the  bankrupt,  • 
and,  as  collateral  security  therefor,  another  note  on  which  the  bankrupt 
is  also  liable,  is  not  entitled  to  prove  his  claim  against  the  estate  in  bank- 
ruptcy for  both,  but  only  for  the  amount  of  the  actual  indebtedness  to 
him.**  But  in  all  these  cases,  the  person  who  is  secondarily  liable  for 
the  bankrupt  has  an  interest  and  an  equity  to  have  the  estate  of  the 
bankrupt  applied  as  far  as  it  will  go  towards  the  satisfaction  of  the 
debt.  Thus,  where  a  mortgage  was  made  by  the  bankrupt  to  secure  the 
mortgagee  as  a  surety  for  him,  it  was  held  that  the  mortgagee  was  not 
entitled  to  be  paid  personally  the  amounts  of  the  debts  for  which  he 
was  surety  out  of  the  bankrupt's  estate,  but  was  entitled  to  have  such 
debts  paid  to  the  creditors  out  of  the  proceeds  of  the  mortgaged  prop- 
erty, and  to  be  released  from  his  liability  as  surety.*' 

§  560.  Joinder  in  Petition  and  Rights  at  Creditors'  Meetings. — Se- 
cured creditors  may  join  in  a  petition  in  involuntary  bankruptcy,  but  in 
making  up  the  required  jurisdictional  amount  ($500),  such  creditors  are 
to  be  counted  only  to  the  extent  of  the  excess  of  the  claim  over  the 
value  of  the  security  held  for  it.**  Under  the  act  of  1867,  it  was  held 
that  the  act  of  a  secured  creditor  in  joining  in  the  petition  without  any 


82  In  re  Levy,  2  Ben.  169,  1  N.  B.  R. 
327,  Fed.  Cas.  No.  8.297;  Gorman  v. 
Wright,  136  Fed.  164,  G9  C.  C.  A.  76,  14 
Am.  Bankr.  Rep.  135;  Vette  v.  J.  S.  Mer- 
reU  Drug  Co.,  137  Mo.  App.  229,  117  S. 
W.  666. 

68  Gregg  V.  Wilson,  50  Ind.  490,  15  N. 
B.  R.  142. 

5*  In  re  Cram,  1  Ilask.  S9,  1  N.  B.  R. 
504,  Fed.  Cas.  No.  3,343;  Gomian  v. 
Wright,  136  Fed.  164,  69  C.  C.  A.  76,  14 
Am.  Bankr.  Rep.  135. 


CO  National  Mt  Wollaston  Bank  v. 
Porter,  122  Mass.  308. 

5  0  First  Nat.  Bank  v.  Eason,  149  Fed. 
204,  79  C.  C.  A.  162,  17  Am.  Bankr.  Rep. 
503. 

5T  In  re  Randolph,  1S7  Fed.  186,  26 
Am.  Bankr.  Rep.  623. 

-«  Bankruptcy  Act  1898,  §  59b.  Fur- 
ther as  to  the  right  of  seciire<l  creditors 
to  join  in  the  petition  for  adjudication 
in  bankruptcj',  see  supra,  §  153. 
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mention  of  the  security  which  he  held  amounted  to  a  waiver  of  it.'*  But 
this  was  on  the  theory  that  under  the  terms  of  that  statute,  only  unse- 
cured creditors  had  the  privilege  of  petitioning  in  bankruptcy,  whereas 
the  present  act  directly  contemplates  the  joinder  of  secured  creditors, 
by  providing  that  they  may  be  counted  only  to  the  extent  that  the  se- 
curity is  deficient.  It  is  also  the  right  of  secured  creditors  to  vote  at 
creditors'  meetings,  and  they  may  be  counted  in  computing  the  number 
and  amount  of  creditors  required  for  any  action,  but  only  when  the 
amount  of  their  claims  exceeds  the  value  of  the  security,  and  then  only 
for  such  excess.**  It  is  also  provided  that  "claims  of  secured  creditors 
may  be  allowed,  to  enable  such  creditors  to  participate  in  the  proceed- 
ings at  creditors'  meetings  held  prior  to  the  determination  of  the  value 
of  their  securities,  but  shall  be  allowed  for  such  sums  only  as  shall  to 
the  courts  seem  to  be  owing  over  and  above  the  value  of  their  securi- 
ties.*'** Where  a  partnership  creditor  holds  securities  on  both  the 
property  of  the  partnership  and  the  individual  property  of  one  of  the 
partners  (the  firm  and  all  its  members  being  in  bankruptcy  together), 
the  value  of  the  security  on  the  individual  property  of  the  partner  need 
not  be  deducted  in  ascertaining  the  voting  power  of  the  creditor,  but 
only  the  value  of  the  security  on  the  firm  property.**  But  a  mortgage 
creditor  who,  after  the  adjudication,  sells  the  mortgaged  premises,  and 
himself  becomes  the  purchaser,  cannot  vote  on  the  deficiency  as  an  un- 
secured creditor.** 

§  561.  Proof  of  Claim  as  Secured. — Proof  of  claim  by  a  secured 
creditor  differs  from  that  to  be  made  by  an  unsecured  creditor  only  in 
that  the  former  must  specify  *'what  securities  are  held  therefor."  •*  If 
a  creditor  in  this  position  wishes  to  participate  in  the  bankruptcy  pro- 
ceedings at  all,  he  must  make  himself  a  party  by  filing  a  proof  of  his 
claim,  according  to  the  requirements  of  the  statute,  disclosing  the  par- 
ticular nature  of  the  security  which  he  holds.**  But  it  is  to  be  noted  that 
a  creditor  is  "secured"  only  when  he  holds  a  security  on  property  of 
the  bankrupt,  or  when  a  person  secondarily  liable  for  the  bankrupt,  in 
respect  to  the  debt  in  question,  holds  such  security  on  the  bankrupt's  as- 
sets. Hence  when  the  creditor  holds  a  mortgage  or  pledge  on  property 
belonging  to  a  third  person  (the  latter  not  having  counter-security)  he 

8 »  In  re  Bloss,  4  N.  B.  R.  147,  Fed.  Cas.  «»  In  re  Hunt,  17  N.  B.  R.  205,  Fed. 

No.  1,562;    In  re  Broich.  7  Biss.  303,  15  Cas.  No.  6,884. 

N.  B.  R.  11,  Fed.  Cas.  No.  1,921;    In  re  «*  Bankruptcy  Act  1898,  S  67a.     For 

Bear,  5  Fed.  53.  the  manner  of  proving  a  secured  debt, 

60  Bankruptcy  Act  1S98,  §  56b.     And  iu  i)erson  or  by  agent,  see  Official  Forms 

see  supra,  §§  277,  288.  Nos.  32  and  36. 

81  Bankruptcy  Act  189S,  §  57e.  «» In  re  Brldgman,  1  N.  B.  R.  312,  Fed. 

6  2  In   re  Ooe,   Powers  &  Co.,   1   Nat.  Cas.  No.  1,866. 
Bankr.  News,  294. 
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is  not  bound  to  disclose  or  mention  it  in  his  proof  of  debt.**  When  a 
creditor  thus  proves  his  debt  as  secured,  he  does  not  waive,  abandon,  or 
surrender  the  security,  or  i$i  any  way  relinquish  or  prejudice  his  rights 
under  it.  On  the  contrary,  this  is  the  proper  method  of  claiming  and 
preserving  his  security.*'  "It  is  well  settled  that  a  creditor  holding  se- 
curity for  a  debt  does  not  in  any  manner  prejudice  his  claim  to  the  se- 
curity he  holds  by  proving  his  debt  as  a  debt  with  security,  and  setting 
out  in  his  proof  the  particulars  of  the  security  and  its  estimated  value. 
He  does  not,  by  such  a  form  of  proof,  release  his  security,  and  prove  his 
debt  as  an  unsecured  debt.  On  the  contrary,  such  a  form  of  proof  in- 
sists on  and  maintains  the  security."**  And  moreover,  as  an  adjudica- 
tion of  bankruptcy  brings  the  assets  of  the  bankrupt  into  the  custody  of 
the  court  of  bankruptcy  for  administration,  a  creditor  of  the  bankrupt 
having  a  lien  on  such  property,  at  that  time,  is  not  bound  to  follow  the 
course  of  procedure  prescribed  by  the  state  statute  under  which  the  lien 
arises,  requiring  certain  action  to  be  taken  within  a  limited  time  for  its 
preservation,  but  only  to  prove  his  claim  as  the  bankruptcy  law  directs.** 
But  if  any  other  creditor  *is  interested  in  objecting  to  the  claim  of  the 
proving  creditor  to  an  alleged  security,  or  avers  that  the  lien  claimed  is 
invalid  under  the  laws  of  the  state  or  is  a  voidable  preference,  or  other- 
wise should  not  be  allowed,  it  is  within  the  jurisdiction  of  the  court  of 
bankruptcy  or  the  referee  (and  it  is  the  proper  practice)  to  determine 
whether  the  claim  is  a  secured  or  an  unsecured  claim,  so  far  as  concerns 
its  allowance  as  such,  though  such  a  determination  will  not  have  the 
effect  to  deprive  the  creditor  of  his  Hen,  if  he  has  one,  for  that  question 
can  be  decided  only  in  a  proper  action  or  proceeding  brought  by  the 
trustee  in  bankruptcy,  and  not  on  a  summary  hearing.'*  But  the  claim 
of  a  broader  lien  than  the  facts  warrant  will  not  affect  the  actual  lien  of 
the  creditor.'^  And  where  a  mortgage  is  made  in  good  faith,  prior  to 
the  commencement  of  the  proceedings  against  the  mortgagor,  a  mistake 


«•  Merchants'  &  Farmers*  State  Bank 
T.  Sheridan,  156  lU.  App.  25.  And  see 
gnpra,  §  500. 

67  In  re  Medina  Quarry  Co.,  179  F«eil. 
929,  24  Am.  Banlsr.  Rep.  769;  Biicltnara 
V.  Dunn,  2  Hask.  215,  16  N.  B.  It.  470, 
Fed.  Cas.  No.  2,096;  In  re  Bolton,  2 
Ben.  189,  1  N.  B.  R.  370,  Fed.  Oas.  No. 
1,614;  Kohout  v.  Chaloupka,  69  Neb.  677, 
96  N.  W.  173;  Bassett  v.  Thackara,  72 
N.  J.  Law,  81,  60  Atl.  39.  A  creditor 
of  a  bankrupt  corporation  whose  dei>t  is 
secured  by  a  valid  pledge  of  its  mortgage 
bonds  Is  not  required  to  prove  his  claim 
as  a  general  creditor  to  entitle  him  to 
have  his  bonds  participate  in  the  mort- 
Blk.Bkr.(3d  Ed.)— 73 


gage  fund.  Butterfiekl  v.  Woodman,  223 
Fed.  956,  139  C.  C.  A.  436,  34  Am.  Bankr. 
Rep.  510. 

«8  In  re  Griunell,  7  Ben.  42,  9  N.  B.  R. 
29,  Fed.  Cas.  No.  5,830. 

«o  In  re  Falls  City  Shirt  Mfg.  Co.,  98 
Fed.  n92,  3  Am.  Bankr.  Rep.  437. 

7  0  III  re  Quinn,  105  Fed.  144,  21  Am. 
Bankr.  Rep.  264;  In  re  Cramond,  145 
Fed.  9G6,  17  Am.  Bankr.  Hep.  22;  In  re 
Braselton,  169  Fed.  0(J0,  22  Am.  Bankr. 
Rep.  419;  In  re  Harrison,  2  Nat.  Baukr. 
News,  541. 

7  1  McKinsey  v.  Harding,  4  N.  B.  R.  38, 
Fed.  Cas.  No.  8,866. 
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in  the  description  of  the  premises  in  such  mortgage  may  be  corrected 
as  against  the  trustee  in  bankruptcy  to  the  same  extent  as  would  have 
been  allowed  against  the  mortgagor.'-  But  jvhere  a  mortgage  given  by 
the  bankrupt  secures  a  certain  note  only,  and  not  an  open  account,  an 
agreement  that  the  account  should  also  be  covered  by  the  mortgage 
cannot  be  implied.'*  Finally,  it  must  be  remembered  that  mortgagees 
who  prove  their  debts  in  the  bankruptcy  proceedings  become  creditors 
of  the  mortgagor's  general  estate  only  for  the  balance  of  the  debt  re- 
maining after  deducting  the  value  of  the  mortgaged  property.'* 

§  562.  Waiver  of  Security  and  Proof  of  Debt  as  Unsecured. — ^A  se- 
cured creditor  will  not  be  allowed  to  prove  his  entire  claim  against  the 
estate  in  bankruptcy  without  surrendering  or  abandoning  the  security.'* 
But  on  the  other  hand,  he  cannot  be  required,  at  the  instance  of  other 
creditors,  to  rely  upon  his  security  and  prove  only  for  the  deficiency,  if 
any.  He  has  the  option  to  prove  his  debt  as  unsecured.'*  The  latter 
course,  entitling  him  to  share  with  others  in  the  distribution  of  the  gen- 
eral estate,  may  be  advantageous  to  him,  and  will  be  permitted,  if  his 
lien  is  not  such  as  can  be  enforced  against  other  creditors,  for  want  of 
record  or  otherwise,"  or  even  after  its  validity  has  been  attacked  or  de- 
cided adversely  to  him.'*  But  if  the  creditor  has  accepted  a  conveyance 
of  property  in  lieu  of  his  secured  claim,  it  is  then  too  late  for  him  to  prove 
his  claim  in  the  bankruptcy  proceedings  or  have  the  value  of  his  se- 
curity determined.'®  It  is  also  a  general  rule  that  if  a  creditor  proves 
the  whole  amount  of  his  claim,  and  particularly  if  he  accepts  a  dividend 
thereon,  it  places  him  on  a  par  with  all  the  general  creditors,  and  is 
deemed  a  waiver  and  relinquishment  of  any  security  which  he  may 


7  2  Schultze  V.  Bolting,  8  Biss.  174,  17 
N.  B.  R.  167,  Fed.  Gas.  No.  12,489. 

78  In  re  Johnson,  125  Fed.  838,  11  Am. 
Bankr.  Rep.  138. 

7  4  McHenry  v.  Soci6t6  Frangaise,  95  U. 
S.  58,  24  L.  Ed.  370;  In  re  Uttle,  110 
Fed.  621,  e  Am.  Bankr.  Rep.  681. 

7  5  In  re  Norris,  2  Hask.  74,  Fed.  Cas. 
No.  10,303;  In  re  Jaycox,  8  N.  B.  R.  241. 
Fed.  Cas.  No.  7,240;  In  re  (Granger,  8 
N.  B.  R.  30,  Fed.  Cas.  No.  5,GS4;  In  re 
High,  3  N.  B.  R.  191,  Fed.  Cas.  No.  6,473; 
In  re  Ilolbrook,  2  Low.  259,  Fed.  Cas. 
No.  6,588. 

76  In  re  Little,  110  Fed.  621,  6  Am. 
Bankr.  Rep.  681 ;  Stpwart-Noblc  Drug 
Co.  V.  Bishop-Babcock-Beoker  Co.,  62 
Colo.  197,  1(52  Pac.  159;  In  re  Intorbor- 
ough  Realty  Co.,  223  Fed.  646,  139  C.  C. 
A.  300,  34  Am.  Bankr.  Rep.  541. 

7  7  Post  V.  Berry,  175  Fed.  564,  23  Am. 


Bankr.  Rep.  699;  In  re  Burlage  Bros., 
169  Fed.  1006,  22  Am.  Bankr.  Rep.  410. 

7  8MeAleer  v.  People's  Bank,  202  Ala. 
256,  80  South.  94;  In  re  Vogt  (D.  C.) 
188  Fed.  764;  In  re  Moyer  (D.  C.)  97 
Fed.  324. 

7e  In  re  M.  I.  Hibbler  Mach.  Supply 
Co^  (D.  C.)  192  Fed.  741.  27  Am.  Bankr. 
Rep.  612.  See  Bcal-Burrow  Dry  Goods 
Co.  V.  Tiilburt,  139  Ark.  113,  213  S.  W.  20. 
Where  plaintiff  had  a  negotiated  note 
givon  U  by  defendant  and  sent  him  a 
check  with  the  notation  "To  be  used  in 
part  renewal  of  note,"  proving  up  In 
bankruptcy  the  note,  which  had  not  been 
taken  up  as  <Urected,  did  not  extinguish 
plaintiff's  claim  for  the  amount  of  the 
check.  R.  S.  Howard  Co.  v.  Internation- 
al Bank  of  St.  Louis,  198  Mo.  App.  284, 
200  S.  W.  91. 
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have  held.**  But  a  creditor  cannot  be  deprived  of  the  benefit  of  a  lien 
by  the  unauthorized  filing  of  his  claim  as  an  unsecured  debt."  And 
there  is  no  presumption  on  appeal  that  he  intentionally  omitted  to  dis- 
close the  existence  of  his  security,  and  thereby  waived  it.**  Nor  will 
such  a  waiver  be  inferred  from  doubtful  or  inexplicit  terms  in  the  state- 
ment of  proof.  Thus,  if  the  proof  shows  that  the  debt  in  question  has 
been  reduced  to  judgment  and  that  the  judgment  is  in  force,  but  omits 
to  state  that  the  judgment  is  a  lien  upon  real  estate  (such  being  the 
fact)  it  does  not  amount  to  a  proof  of  the  debt  as  unsecured  with  a  con- 
sequent waiver  of  the  lien.**  If  the  trustee  in  bankruptcy  does  not 
choose  to  take  advantage  of  such  a  waiver  of  security,  probably  the 
other  creditors  may  insist  upon  it,  but  not  a  subsequent  mortgagee  who 
has  not  proved  his  debt  in  the  bankruptcy  proceedings,**  and  certainly 
not  the  bankrupt  himself.**  And  if  the  holder  of  a  note,  the  indorser 
of  which  is  secured  by  a  mortgage,  proves  the  note  as  unsecured,  the 
mortgage  is  not  thereby  extinguished,  but  the  trustee  in  bankruptcy  will 
be  subrogated  to  the  rights  of  the  holder.** 

•  

§  563.  Same;  Amendment  of  Proof  to  Claim  Security. — If  a  secur- 
ed creditor  proves  his  claim  as  unsecured,  but  does  so  through  mistake 
or  inadvertence  or  ignorance  of  his  legal  rights,  and  without  being 
aware  of  the  effect  which  such  a  course  may  have  as  a  waiver  or  aban- 
donment of  his  security,  he  should  not  be  compelled  to  forego  the  benefit 
of  the  security  and  participate  as  a  general  creditor,  but  it  is  in  the  dis- 
cretion of  the  court  to  permit  him  to  withdraw  his  proof  and  rely  upon 
the  security,  or  to  amend  the  proof  by  stating  the  fact  and  the  particu- 
lars of  the  security,  and  this  permission  will  ordinarily  be  granted  where 


«» In  re  Bnrr  Mfg.  &  Supply  Co..  217 
Fed.  16,  133  0.  C.  A.  126;  United  States 
Trust  CJo.  V.  Gordon,  216  Fed.  929,  133 
C.  C.  A.  117,  33  Am.  Bankr.  Rep.  300; 
In  re  Luber  (D.  C.)  261  Fed.  221,  44  Am. 
Bankr.  Rep.  292;  First  Nat.  Bank  of 
Waterloo  v.  Exchange  Nat  Bank,  179 
App.  Div.  22,  153  N.  T.  Supp.  818,  164 
N.  Y.  Supp.  1092;  In  re  Fisk  &  Robinson, 
185  Fed.  974;  White  v.  Crawford,  9  Fed. 
371;  In  re  Spring,  2  Nat.  Bankr.  News, 
509;  Merchants*  Nat.  Bank  v.  Comstock, 
55  N.  Y.  24,  14  Am.  Rep.  168,  11  N.  B.  R. 
235;  Jones  v.  Hawkins,  00  Ga.  52;  Heard 
V.  Jones,  56  Ga.  271,  15  N.  B.  R.  402; 
Shorten  v.  Booth,  32  La.  Ann.  397:  In  re 
Meyers.  2  Ben.  424,  1  N.  B.  R.  5<S1,  Fed. 
Cas.  No.  9,518;  Wallace  v.  Conrad,  3 
Brewst.  (Pa.)  329,  3  N.  B.  R.  41;  Ex 
parte  Morris,  2  Low.  424,  10  N.  B.  R.  572, 
Fed.  Cas.  No.  9.S2r^.     Compare  McAlpin 


V.  Lee,  57  Ga.  281;  Johnson  t.  Worden, 
47  Vt.  457,  13  N.  B.  R.  335.  But  where 
a  creditor  having  an  aggregate  claim, 
made  up  of  several  Items,  for  one  or  more 
of  which,  but  not  all,  he  has  a  lien  on 
assets  of  the  estate  in  bankruptcy,  re- 
ceives a  dividend  on  the  whole  amount 
of  his  claim,  this  does  not  estop  him 
from  afterwards  asserting  the  lien. 
Brown  Bros.  Co.  v.  Smith  Bros.  Co.  (D. 
C.)  231  Fed.  475,  37  Am.  Bknkr.  Rep.  30. 

81  In  re  Bear  (D.  C.)  8  Fed.  429. 

8  2  Hatch  v.  Seeley,  37  Iowa,  493,  13 
N.  B.  R.  380. 

83  Sedgwick  v.  Stewart,  9  Ben.  433, 
Fed.  Cas.  No.  12,025. 

84  Cook  V.  Fariington,  104  Mass.  212. 

85  Storks  V.  Curd,  88  Ky.  164,  10 
S.  W.  410. 

R«  Hisoocl.'  V.  Jnycox,  12  N.  B.  R.  507, 
Fed.  Cas.  No.  6,531. 
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no  fraud  appears  and  no  one  else  will  be  prejudiced  in  his  rights.*'  But 
the  rule  is  more  strict  when  the  proceedings  have  advanc^  so  far  that 
a  dividend  has  been  declared  and  the  creditor  has  received  his  share  of 
it.  Here  It  is  said  that  an  amendment  will  be  allowed  only  in  case  of 
mistake  or  ignorance,  and  in  the  absence  of  all  fraud,  and  where  all  per- 
sons can  be  placed  in  statu  quo,  and  the  creditor  seeking  to  amend  must 
refund  a  proportional  part  of  the  dividend,  and  pay  the  costs  of  his  ap- 
plication.** 

§  564.  Settling  Value  of  Security. — "The  value  of  securities  held 
by  secured  creditors  shall  be  determined  by  converting  the  same  into 
money  according  to  the  terms  of  the  agreement  pursuant  to  which  such 
securities  were  delivered  to  such  creditors,  or  by  such  creditors  and  the 
trustee,  by  agreement,  arbitration,  compromise,  or  litigation,  as  the 
court  may  direct,  and  the  amount  of  such  value  shall  be  credited  upon 
such  claims,  and  a  dividend  shall  be  paid  only  on  the  unpaid  balance."  *® 
This  statutory  rule  applies  where  a  creditor  claims  a  lien  on  property 
which  has  been  set  apart  to  the  bankrupt  as  exempt.*®  Jurisdiction  la 
vested  in  the  bankruptcy  court  to  liquidate  liens  on  the  bankrupt's  es- 
tate, and  to  determine,  in  the  exercise  of  a  sound  discretion,  in  what 
manner  disputes  as  to  the  value  of  securities  shall  be  settled.*^    And  if  a 


87  In  re  Weaver,  144  Fed.  229,  16  Am. 
Bankr.  Rep.  265;  In  re  Wilder,  101 
Fe^.  104 ;  In  re  FaUs  City  Shirt.  Mfg. 
Co.,  98  Fed.  592,  3  Am.  Bankr.  Rep.  437 ; 
In  re  Friedman,  1  Nat.  Bankr.  News, 
208 ;  In  re  Richard,  94  Fed.  633,  2  Am. 
Bankr.  Rep.  506;  In  re  Bear,  8  Fed. 
429;  In  re  Van  Bnren,  2  Fed.  643;  In 
re  Brand,  2  Hughes,  334,  3  N.  B.  R.  324, 
Fed.  Cas.  No.  1,809;  Ex  parte  Harwood, 
Crabbe,  496,  Fed.  Cas.  No.  6,185;  In  re 
McConneU,  9  N.  B.  R.  387,  Fed.  Cas.  No. 
8,712;  Ex  parte  Lapsley,  Fed.  Cas.  No. 
8,083;  PhiUips  v.  Bowdoin,  52  Ga.  544, 
14  N.  B.  R.  43 ;  Britton  v.  Thomas,  238 
Fed.  125,  151  O.  C.  A.  201,  38  Am.  Bankr. 
Rep.  499. 

88  In  re  Parkes,  10  N.  B.  R.  82,  Fed. 
Gas.  No.  10,754;  In  re  Kaufman,  8 
Ben.  394,  Fed.  Cas.  No.  7,626. 

89  Bankruptcy  Act  1898,  §  57h.  Officers 
of  a  corporation  who  were  sureties  for 
it,  and  who  paid  the  obligation  and  re- 
ceived the  bonds  which  had  been  given 
as  collateral  security  therefor,  can  claim 
on  the  bonds,  in  the  bankruptcy  of  the 
corporation,  only  the  amount  paid  by 
them,  and  not  the  face  value  of  the 
bonds,  the  latter  sum  being  much  great- 
er. Sauve  V.  Fleschutz,  219  Fed.  542, 
135  0.  C.  A.  310,  34  Am.  Bankr.  Rep. 


49.  But  see  In  re  Anger  Baking  Co., 
228  Fed.  181,  142  C.  C.  A.  537,  36  Am. 
Bankr.  Rep.  261,  holding  that  a  pledgee 
of  notes  of  a  Jbankrupt  may  prove  for 
their  full  amount,  although  the  debt  se- 
cured is  less,  where  that  is  necessary 
to  cover  his  claim.  And  where  indorsers 
of  the  bankrupt's  notes  paid  them,  they 
are  entitled  to  prove,  as  against  the 
bankrupt's  estate,  the  face  value  of  the 
notes,  regardless  of  any  amount  they 
may  have  received  on  foreclosure  of  a 
security  mortgage,  applying  the  proceeds 
on  the  balance  of  the  claim.  In  re  As- 
toroga  Paper  Co.  (D.  C.)  234  Fed.  792, 
37  Am.  Bankr.  Rep.  751.  The  value  of 
collateral  deposited  by  a  bankrupt  to 
secure  a  note  is  the  amount  realissed 
from  the  sale  of  such  collateral,  where 
the  creditor  has  disposed  of  it,  and  not 
the  value  of  the  collateral  at  the  time 
of  the  filing  of  the  i)etitlon  in  bank- 
ruptcy, where  that  was  much  less.  In 
re  Isaacs,  246  Fed.  820,  159  C.  C.  A.  122, 
40  Am.  Bankr.  Rep.  468. 

»o  In  re  Little  (D.  C.)  110  Fed.  621,  6 
Am.   Bankr.   Rep.   681. 

»i  In  re  Addison,  3  Hughes,  430.  Fed. 
Cas.  No.  76 :  In  re  Winn,  1  N.  B.  R.  490, 
Fed.  Cas.  No.  17,876. 
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creditor  voluntarily  appears  in  the  court  of  bankruptcy  and  asks  the  aid 
of  the  court  for  the  enforcement  of  a  lien  which  he  claims  on  the  bank- 
rupt's property,  the  court  thereby  acquires  jurisdiction  to  proceed  and 
dispose  of  the  whole  matter  in  a  summary  way.®*  The  intention  of  the 
statute  seems  to  be  that,  if  the  creditor  does  not  desire  to  foreclose  his 
lien  or  realize  on  the  security  held,  and  the  trustee  does  not  deem  it  ad- 
vantageous for  the  estate  to  take  the  matter  out  of  his  hands  and  force 
a  foreclosure,  they  shall  endeavor  to  agree  upon  a  valuation  of  the  secu- 
rity,  and  may,  if  the  court  so  directs,  submit  the  matter  to  arbitration. 
But  if  they  cannot  agree,  the  creditor  has  the  right  to  have  the  valua- 
tion fixed  by  litigation  before  the  referee.**  Or  if  the  trustee  has  received 
or  collected  securities  pledged,  the  court  may,  on  petition  of  the  pledgee, 
direct  the  trustee  to  apply  the  proceeds  for  the  ^benefit  of  the  pledgee.** 
Or  if  the  parties  have  agreed  on  a  valuation  of  the  security,  and  there- 
after  new  facts  are  developed  or  occur,  which  show  the  valuation  to  have 
been  erroneous,  the  court  may  order  a  new  valuation  to  be  made,  if  such 
a  course  is  manifestly  in  furtherance  of  justice  and  the  rights  of  the  par- 
ties in  interest.**  Ordinarily,  no  steps  will  be  taken  towards  compejjing 
the  valuation  and  application  of  a  security  until  a  trustee  of  the  estate  has 
been  appointed,  since  the  general  creditors  are  to  be  represented  by 
that  officer,  and  it  may  be  important  for  him  to  exercise  his  judgment 
as  to  the  best  manner  of  dealing  with  the  situation.**  Much  may  depend, 
in  such  cases,  upon  the  sound  discretion  of  the  trustee.  But  his  duty  is 
only  to  the  general  or  unsecured  creditors.  Hence  if  a  particular  piece 
of  property  will  be  wholly  absorbed  in  satisfying  an  established  first  lien 
on  it,  the  trustee  is  under  no  duty  to  ascertain  the  validity  of  subse- 
quent liens.*'  But  if  it  becomes  necessary  for  him  to  carry  the  matter 
into  the  courts,  he  may  file  a  bill  against  all  incumbrancers,  with  the  ob- 
ject of  ascertaining  the  validity,  priority,  and  amount  of  their  several 
claims.**  And  in  one  case,  where  the  creditor  relied  on  the  lien  of  a 
judgment,  but  it  was  represented  to  the  trustee  that  the  bankrupt  was 
insane  at  the  time  of  the  service  of  process  in  the  suit  and  at  the  date  of 
the  judgment,  it  was  held  that  this,  if  true,  was  matter  of  fact  which 
would  render  the  judgment  erroneous,  and  that  the  trustee  should  go 
into  the  court  where  it  was  rendered  and  sue  out  a  writ  of  error  coram 
nobis.** 

92  In  re  Worthinfrton,  14  N.  B.  R.  388,  »6  in  re  GrinneU,  7  Ben.  42,  9  N.  B. 

Fed.  Cas.  No.  18,052.  R.  29,  Fed.  Cas.  No.  5,830. 

•3  In  re  Davison,  179  Fed.  750,  24  Am.  »"  Mattock.s    v.    Farrlngton,    2    Hask. 

Bankr.  Rep.  460.  331,  Fed.  Cas.  No.  9,298. 

»*  In  re  WUey,  4  Biss.  171,  Fed.  Cas.  os  ISIcI^an  v.  Lafayette  Rank,  3  Mc- 

Xo.  17,655.  I^an,  415,  Fed.  Cas.  No.  8,886. 

»e  In  re  Newland,  7  Ben.  63,  9  N.  B.  ©o  McKinssey  v.   Harding,   4  N.  B.  R. 

R.  62.  Fed.  Cas.  No.  10,171.  38,  Fed.  Cas'.  No.  8,866. 
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The  manner  of  valuing  and  applying  the  security  must  depend  in 
many  cases  on  the  particular  circumstances  present,  the  object  being 
always  to  effect  exact  justice  as  between  the  secured  creditor,  on  the 
one  hand,  and  the  body  of  unsecured  creditors  on  the  other  hand.  For 
instance,  in  one  case  it  appeared  that  the  creditor,  after  the  adjudication 
of  his  debtor  in  bankruptcy,  took  out  a  policy  of  insurance  on  the  life 
of  the  debtor  as  security  for  the  debt,  and  paid  all  the  premiums  with  his 
own  money.  He  also  proved  his  debt  in  bankruptcy  and  received  divi- 
dends thereon.  The  bankrupt  died  prior  to  the  declaration  of  the  last 
dividend,  and  the  insurance  company  paid  the  creditor  in  full  the  orig- 
inal amount  of  the  debt..  It  was  held  that  the  creditor  must  pay  to  the 
trustee  in  bankruptcy  the  whole  amount  received  from  the  insurance 
company  over  the  sum  sufficient,  with  the  dividends  and  payments  pre- 
viously made,  to  pay  the  debt  in  full,  but  that  he  was  entitled  also  to 
deduct  the  amount  of  premiums  paid  by  him,  with  interest  from  the 
time  of  payment.*^ 

In  regard  to  the  costs  and  expenses  of  realizing  on  securities,  the 
crei^tor  should  not  ordinarily  be  charged  with  more  than  he  would 
have  had  to  expend  if  he  had  effected  a  foreclosure  independently  of 
the  bankruptcy  proceedings.  But  on  the  other  hand,  the  estate  in 
bankruptcy  should  not  be  burdened  with  expense  where  it  gains  no  cor- 
responding advantage.  Thus,  where  a  mortgage  creditor  attempted  to 
foreclose  his  mortgage  in  a  state  court,  but  without  leave  of  the  bank- 
ruptcy court  and  without  joining  the  trustee,  and  the  proceeding  was 
held  invalid,  it  was  considered  that  attorneys'  commissions  and  costs 
stipulated  to  be  paid  on  foreclosure  should  not  be  allowed.*®^  But  a 
mortgagee  in  possession  is  not  chargeable  with  any  part  of  the  costs  in 
bankruptcy,  nor  with  the  expenses  of  the  sale  of  any  of  the  property  other 
than  that  on  which  his  mortgage  was  a  valid  lien.*^ 

§  565.  Claim  for  Deficiency  and  for  Interest  and  Costs. — If  the  se- 
curity held  by  a  lien  creditor  is  valued  by  agreement  between  himself 
and  the  trustee,  or  under  the  direction  of  the  court,  but  the  valuation  is 
less  than  the  amount  of  his  debt  or  claim, — or  if  the  lien  is  foreclosed 
or  the  security  otherwise  realized,  and  results  in  a  deficiency, — the 
creditor,  in  either  case,  will  be  entitled  to  prove  a  claim  in  the  bank- 
ruptcy  proceedings   for   such   deficiency   or   unsatisfied   balance,^®*   al- 

iioo  In  re  Newland,  7  Ben.  63,  9  N.  B.  U.   S.  58,  24  L.  Ed.  370;    In  re  Rudd, 

R.  62,  Fed.   Cas.  No.  10,171.  180  Fed.  312,  25  Am.   Bankr.  Rep.  35; 

101  In  re  Devore,  16  N.  B.  R.  56,  Fed.  In  re  Ball,  123  Fed.  164,  10  Am.  Bankr. 
Cas.  No.  3,847.  Rep.  504:    In  re  Llnforth.  87  Fed.  38(5: 

102  In  re  Eldridge,  2  Biss.  362,  4  N.  In  re  Letcbworth,  18  Fed.  822;    In  re  , 
B.  R.  498,  Fed.  Cas.  No.  4,-330.  Winn,  1  N.  B.  R.  499,  Fed.  Cas.  No.  17,- 

losMcIIenry  v.  Society  Frangaise,  95     876;    In  re  Bolton,  2  Ben!  189,  1  N.  B. 
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though,  quoad  hoc,  he  will  not  be  entitled  to  any  preference  or  advantage 
over  other  creditors,  but  simply  to  take  his  proportionate  share  out  of 
the  bankrupt's  general  assets.*^  Further,  if  a  mortgagee  forecloses 
within  a  year  after  the  adjudication  in  bankruptcy,  he  cannot  prove  his 
claim  for  a  deficiency  after  the  expiration  of  such  year,  as  he  had  the 
right  to  prove  it  in  the  first  instance  as  a  secured  claim.***  And  as  to  his 
right  to  obtain  and  enforce  a  deficiency  decree  in  the  foreclosure  pro- 
ceeding, that  right  will  be  suspended  pending  the  bankrupt's  application 
for  a  discharge,  and  will  be  lost  if  the  discharge  is  granted.***  If  the 
property  is  sold  on  foreclosure  proceedings  and  is  bid  in  by  the  lien 
creditor  for  a  merely  nominal  sum,  with  no  competing  bid  against  him, 
or,  according'  to  some  of  the  authorities,  if  his  successful  bid  is  less  than 
the  amount  due,  the  actual  value  of  the  property  may  be  inquired  into, 
and  he  will  be  allowed  to  prove  a  claim,  as  on  a  deficiency,  only  for  the 
difference  between  the  amount  of  his  original  debt  and  the  value  so  ascer- 
tained.**' And  some  of  the  cases  rule  that  a  mortgagee  cannot  be  per- 
mitted to  come  upon  the  estate  for  any  deficiency  where  he  proceeded 
to  foreclose  in  a  state  court  without  obtaining  leave  of  the  bankruptcy 
court  and  without  making  the  trustee  a  party,  as  this  amounts  to  an 
election  on  his  part  to  rely  wholly  on  his  security  and  stay  out  of  the 
bankruptcy.***    But  other  cases  hold  that  such  a  claim  may  be  allowed  in 


R.  370,  Fed.  Cas.  No.  1,614 ;  In  re  Grant, 
Fed.  Cas.  No.  5,680;  Ebc  parte  Dalby, 
1  Low.  431,  3  N.  B.  R.  731,  Fed.  Cas. 
No.  3,540;  In  re  Ruehle,  2  N.  B.  R.  577, 
Fed.  Cas.  No.  12,113;  Watkins  v.  Worth- 
ington,  2  Bland.  (Md.)  500 ;  In  re  Clark 
Realty  Co.,  253  Fed.  038,  166  C.  C.  A. 
38,  42  Am.  Bankr.  Rep.  403;  In  re 
Progressive  Wall  Paper  Corp.  (D.  C.)  224 
Fed.  143;  In  re  McAualand  (D.  C.)  235 
Fed.  173,  37  Am.  Bankr.  Rep.  519;  In 
re  Bash  (D.  C.)  245  Fed.  808,  40  Am. 
Bankr.  Rep.  341.  A  creditor  of  a  bank- 
inipt  corp<M>ation  bolding  its  notes  se- 
cured by  its  mortgage  bonds  as  collat- 
eral, after  realizing  from  the  mortgaged 
property,  cannot  prove  against  the  gen- 
eral estate  both  the  balaaee  due  on  the 
notes  and  the  balance  dne  on  the  bonds, 
but  is  entitled  to  dividends  only  on  the 
amount  of  the  actual  indebtedn(>ss  to 
him.  In  re  Battle  Island  Paper  Co.  (D. 
C.)  259  Fed.  921,  44  Am.  Bankr  Rep. 
240. 

104  In  re  Snedaker  (Utah)  4  N.  B.  R. 
168. 

105  In  re  Sampter,  170  Fed.  938,  96  C 
C.  A.  98,  22  Am.  Bankr.  Rep.  357. 

io«  Scott  V.  Ellery,  142  XT.  S.  381,  12 
Sup.  Ct.  233,  35  L.  Ed.  1050. 


107  In  re  Dix,  176  Fed.  582,  23  Am. 
Bankr.  Rep.  889 ;  In  re  Graves,  182  Fed. 
443,  25  Am.  Bankr.  Rep.  372;  In  re 
Woods,  7  Fed.  665.  In  the  case  last 
cited,  it  was  said  that  the  amount  of 
the  proceeds  of  a  subsequent  sale  of 
the  property  by  the  creditor  Is  no  test  of 
the  actual  value  of  the  property  and 
should  not  be  credited  as  such  to  the 
bankrupt,  in  the  absence  of  an  agree- 
ment between  the  parties  that  the  cred- 
itor should  sell  the  property  and  apply 
the  proceeds  towards  the  satisfaction  of 
the  debt.  Upon  a  claim  for  the  balance 
of  a  secured  debt  after  sale  of  the  se- 
curity, the  court  of  bankruptcy,  in  the 
absence  of  a  legal  rule  in  the  state 
making  the  sum  for  which  the  property 
is  bought  in  at  a  public  sale  conclusive 
of  its  value,  is  bound  to  consider  the 
(luestion  of  value  on  an  allegation  that 
the  price  realized  at  such  a  Siile  was  in- 
adequate. In  re  McAusland  (D.  C.)  235 
Fed.  173,  37  Am.  Bankr.  Rep.  510. 

10  8  In  re  Soltmann,  249  Fed.  455,  161 
C.  C.  A.  413,  41  Am.  Bankr.  l{op.  42 ;  In 
re  A.  J.  Ellis,  Inc.  (D.  C.)  242  Fed.  156, 
39  Am.  Bankr.  Kep.  205:  In  re  Astoroga 
Paper  Co.  (I).  C.)  2:U  Fed.  792,  37  Am. 
Bankr.  Rep.  751 ;    In  re  Miller,  19  N.  B. 
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the  discretion  of  the  court.***  And  in  a  case  where  a  mortgage  creditor 
obtained  permission  of  the  bankruptcy  court  to  foreclose  his  mortgage 
in  a  state  court,  but  upon  'condition  of  waiving  any  personal  claim  for 
deficiency,  but  the  creditor,  for  good  reasons  and  without  laches,  failed 
to  prosecute  his  suit  to  judgment,  it  was  held  that  he  was  not  bound,  as 
by  an  election,  to  rely  solely  on  the  mortgaged  property,  but  he  might 
be  subsequently  admitted  as  a  creditor  against  the  estate  on  account  of 
the  same  debt.*** 

It  is  also  held  by  some  of  the  decisions  that  the  mortgagee  of  prop- 
erty of  a  bankrupt  is  equitably  entitled  to  have  the  rents  and  profits 
of  the  property,  collected  by  the  trustee  in  bankruptcy,  applied  on  the 
interest  on  his  debt,  if  the  security  itself  is  insufficient,***  particularly 
if  he  has  secured  an  equitable  lien  on  the  rents  by  bill  in  equity  and  the 
appointment  of  a  receiver  after  default.***  But  this  is  not  undisputed, 
and  certain  other  cases  maintain  that  the  mortgagee  in  such  a  case  is  not 
entitled  to  the  rents  unless,  in  addition  to  showing  the  insufficiency  of 
his  security,  he  actually  intercepts  and  receives  them.*** 

As  to  interest  on  the  mortgage  or  other  secured  debt,  it  will  ordi- 
narily stop  with  the  filing  of  the  petition  in  bankruptcy,  as  debts  ac- 
cruing after  that  time  are  not  provable  in  bankruptcy.  Hence  a  secured 
creditor  who  sells  the  security  after  the  filing  of  the  petition,  and  finds 
the  proceeds  insufficient  to  pay  the  whole  amount  of  his  claim,  is  not 
entitled  to  apply  such  proceeds  first  to  interest  accrued  since  the  filing 
of  the  petition,  and  then  to  the  principal  debt,  and  then  prove  a  claim 
for  the  balance.***  But  in  the  exceptional  case  where  an  estate  in  bank- 
ruptcy is  amply  sufficient  for  the  purpose,  a  mortgagee  may  be  allowed 
full  interest  on  his  debt.***  As  to  costs  and  fees,  where  these  are  stip- 
ulated in  the  mortgage  to  be  paid  in  case  of  foreclosure  by  proceed- 
ings in  court,  they  may  be  allowed  when  the  security  is  realized  on  in 
the  manner  specified,  but  not  where  the  property  covered  is  sold  by 
the  trustee  in  bankruptcy  at  private  sale  under  order  of  the  court.*** 


R.  78,  Fed.  Cas.  No.  9,555;  In  re  Her- 
rlck,  17  N.  B.  R.  335,  Fed.  Cas.  No. 
6,421. 

109  In  re  Moller,  14  Blatchf.  207,  Fed. 
Cas.  No.  9,700. 

110  In  re  Linforth,  87  Fed.  386. 

111  In  re  Industrial  Cold  Storage  & 
Ice  Co.,  163  Fed.  390,  20  Am.  Bankr. 
Rep.  904.  And  see  In  re  Bennett,  2 
Hughes.  156,  12  N.  B.  R.  257,  Fed.  Cas. 
No.  1,313;  Bindseil  v.  Liberty  Ti-ust 
Co.,  248  Fed.  112,  160  C.  C.  A.  252,  41 
Am.   Bankr.    Rep.  454. 

112  In  re  Snedaker  (Utah)  4  N.  B.  R. 
168. 


ii«  Foster  v.  Rhodes,  10  N.  B.  R.  52.^, 
Fed.  Cas.  No.  4,9S1:  In  re  Hollenfeltz, 
94  Fed.  629,  2  Am.  Bankr.  Rep.  409. 

114  Sexton  V.  Dreyfus,  219  U.  S.  :n9. 
31  Sup.  Ct.  2.16,  55  L.  Ed:  244,  25  Am. 
Bankr.  Rep.  363,  reversing  In  re  Koss- 
ler,  ISO  Fed.  979,  103  C.  C.  A.  582,  24 
Am.  Bankr.  Rep.  287,  which  affirmed  In 
re  Kossler  &  Co.,  171  Fed.  751,  22  Am. 
Bankr.   Rep.  606. 

113  Coder  v.  Arts,  213  U.  S.  223.  20 
Sup.  Ct.  436,  53  L.  Ed.  772,  16  Ann.  Cas. 
1008,  22  Am.  Bankr.  Rep.  1. 

lie  In  re  Roche  (C.  C.  A.)  101  Fe<l. 
956,  4  Am.   Bankr.  Rep.  369.     And  see 
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§  566.  Right  to  Rely  on  Security  and  Disregard  Bankraptcy. — 
According  to  the  great  preponderance  of  authority,  a  secured  creditor 
may,  if  he  so  chooses,  rely  entirely  upon  his  security,  refrain  from  prov- 
ing his  debt  or  making  himself  in  any  way  a  party  to  the  proceedings 
in  bankruptcy,  and  in  effect  disregard  those  proceedings  altogether. 
It  is  true  that  he  may  be  brought  in  by  rule  or  petition,  at  the  instance 
of  the  trustee  in  bankruptcy  or  the  court,  and  submit  his  security  and 
have  its  value  determined,  if  there  is  reason  to  believe  that  the  prop- 
erty affected  may  be  of  greater  value  than  the  amount  of  his  claim. 
But  so  far  as  it  depends  on  the  creditor's  own  initiative,  he  is  not  boimd 
to  file  a  proof  of  debt  or  take  any  notice  of  the  proceedings.*"  If  he 
has  no  occasion  to  apply  to  the  bankruptcy  court  for  aid  in  the  en- 
forcement of  his  lien,  he  may  rely  upon  his  security  and  omit  to  prove 
his  claim,  and  by  so  doing  he  will  lose  nothing  but  his  right  to  par- 
ticipate in  the  distribution  of  the  general  estate  of  the  bankrupt."*  "A 
secured  creditor  can  resort  to  one  of  three  remedies.  1.  He  may  rely 
upon  his  security.  2.  He  may  abandon  it  and  prove  the  whole  debt  as 
unsecured,  or,  3,  he  may  be  admitted  only  as  a  creditor  for  the  bal- 
ance remaining  after  the  deduction  of  the  value  of  the  security.  If 
he  takes  either  of  the  two  courses  last  named,  he  must  of  course  prove 
his  debt.  But  suppose  he  chooses  to  rely  upon  his  security,  there  is 
no  positive  provision  nor  is  there  anything  in  the  policy  of  the  bank- 

« 

ruptcy  law  requiring  proof  of  the  debt,  unless  he  seeks  the  aid  of  the 
bankruptcy  court  to  enforce  his  lien."  **•  And  if  the  creditor  is  in  physi- 
cal possession  of  personal  property  or  collaterals  pledged  to  him  by  the 
bankrupt,  or  chattels  covered  by  a  chattel  mortgage,  he  cannot  be  com- 
pelled to  surender  the  possession  to  the  trustee  in  bankruptcy  without 
satisfaction  of  his  debt.*^® 

There  are,  however,  some  decisions  to  the  contrary  of  these  prop- 
ositions.   It  has  occasionally  been  held  that  creditors  secured  by  mort- 


Gtigel  V.  New  Orleans  Nat.  Bank.  23d 
Fed.  676,  152  0.  C.  A.  510,  39  Am.  Bankr. 
•Rep.  160. 

117  Yeatman  v.  New  Orleans  Sav. 
Inst.,  95  U.  S.  764,  24  L.  Ed.  589 ;  Ward 
V.  First  Nat.  Bank  (0.  0.  A.)  202  Fed.  609, 
29  Am.  Bankr.  Rep.  312;  In  re  Barber, 
97  Fed.  547.  3  Am.  Bankr.  Rep.  306; 
Courtney  v.  Fidelity  Trust  Co.,  219  Fwl. 
67,  134  C.  C.  A.  595,  33  Am.  Bankr.  Rop. 
400 ;  In  re  Haake,  2  Sawy.  231,  7  N.  B. 
R.  61,  Fed.  Cas.  No.  5,SS3;  Jones  v. 
Lellyet,  39  Ga.  64;  Spilman  v.  Johnson, 
27  Gratt  (Va.)  33,  16  N.  B.  R.  145 ;    Sel- 


f ridge  V.  GiU.  4  Mass.  95.  As  to  the 
effect  of  bankruptcy  on  existing  lleiLS  In 
general,  see  supra,  §§  363-391. 

iisCottrell  V.  Pierson,  2  McCrary, 
390,  12  Fed.  805. 

lie  Wicks  V.  Perkins,  1  Woods.  383,  13 
X.  B.  R.  280,  Fed.  Cas.  No.  17,615. 

120  Yeatman  v.  New  Orleans  Sav. 
Inst,  95  U.  S.  764,  24  L.  Ed.  589;  Cad- 
mus V.  Beman,  Fed.  Cas.  No.  2.281 ;  In  re 
Biintrock  Clothing  Co.,  92  Fed.  886,  1 
Am.  Bankr.  Rep.  454 ;  Dallas  v.  Flues,  8 
Phlla.  150,  Fed.  Cas.  No.  3,544. 
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gage,  judgment,  or  otherwise,  must  prove  their  debts,  or  else  they  will 
be  barred  of  the  right  to  collect  the  same  and  lose  the  benefit  of  their 
securities.***  And  a  few  decisions  have  insisted  on  the  right  of  the  trus- 
tee in  bankruptcy  to  require  and  demand  the  surrender  of  personal  prop- 
erty or  collaterals  held  by  a  creditor  as  security.***  While  these  views 
cannot  be  admitted  as  correct,  yet  much  must  depend  upon  the  activity 
and  discretion  of  the  trustee  in  bankruptcy.  It  was  well  said  by  a 
learned  referee  in  bankruptcy  that  it  is  the  duty  of  the  trustee  to  inves- 
tigate property  held  by  creditors  as  security  or  on  which  they  claim 
liens,  to  determine  its  value  and  find  out  how  and  by  what  right  it  is 
held  by  them,  and  to  determine  whether  there  is  any  interest  in  the 
property  which  may  be  obtained  for  the  general  creditors.  And  al- 
though a  creditor  who  holds  collateral  security  which  is  of  less  value 
than  the  amount  of  his  debt,  may  not  offer  to  prove  his  claim  in  the 
bankruptcy  proceedings,  and  may  disclaim  all  intention  of  taking  any 
part  therein,  yet  he  may  be  ordered  to  appear  and  produce  the  evidences 
of  his  debt  and  give  an  account  of  the  amount,  kind,  and  value  of  the 
securities  held  by  him.***  Yet  it  must  be  remembered  that  "an  assignee 
in  bankruptcy  represents  the  general  or  unsecured  creditors,  and  his 
duties  relate  chiefly  to  their  interests.  He  is  in  no  respect  the  agent  or 
representative  of  secured  creditors  who  do  not  prove  their  claims.  He 
need  not  take  measures  for  the  sale  of  incumbered  property  unless  the 
value  of  the  property  is  greater  than  the  incumbrance.  He  has  noth- 
ing to  do  with  the  disputes  of  secured  creditors  among  themselves,  un- 
less it  becomes  necessary  for  him  to  interfere  in  order  to  settle  their 
rights  in  the  general  estate,  or  to  determine  whether  there  is  an  excess 
of  property  over  what  is  required  for  the  purposes  of  the  security.  He 
cannot  enforce  contracts  between  creditors,  except  so  far  as  they  may 
directly  or  indirectly  affect  the  fund  he  is  to  get  into  his  hands  for  dis- 
tribution under  the  law."*** 

But  the  court  of  bankruptcy  always  has  jurisdiction,  if  the  inter- 
ests of  the  creditors  at  l^rge  are  involved,  to  determine  questions  of 
Hens  on  the  property  of  the  bankrupt  or  their  validity  or  amount,  and 
this  jurisdiction  may  be  invoked  by  the  secured  creditor  himself,  though 


121  Davis  V.  Anderson,  6  N.  B.  R.  145,  treme  exponent  of  this  view,  the  case  of 
Fed.  Cas.  No.  3,623;  In  re  Davis,  2  N.  Phelps  v.  Sellick,  8  N.  B.  R.  390,  Fed. 
B.  R.  391,  Fed.  Cas.  No.  3,618.  Cas.  No.  11,079. 

122  In  re  Cobb,  96  Fed.  821,  3  Am.  i28  in  re  Coffin,  1  Nat.  Bankr.  News. 
Bankr.  Rep.  129;    In  re  Huddleston,   1  507. 

Nat.  Bankr.  News,  214.    See,  as  an  ex-  124  Dudley  v.  Easton,  104  U.  S.  99,  26 

L.  Ed.  668. 


1163 


8BGURBD   CBEDITOR9 


§   567 


he  has  not  proved  his  debt."*  And  it  cannot  be  said  that  the  secured 
creditor  has  such  an  absolute  fight  to  disregard  the  proceedings  in 
bankruptcy  that  he  can  proceed  to  enforce  the  security  by  the  aid  of 
the  state  courts  without  being  interfered  with  by  the  trustee  or  the  court 
of  bankruptcy.  If  he  brings  a  suit  in  a  state  court,  after  the  commence- 
ment of  the  bankruptcy  proceedings,  to  foreclose  a  mortgage  or  en- 
force any  other  lien,  not  having  proved  his  debt  or  otherwise  partici- 
pated in  the  proceedings  in  bankruptcy,  he  may  be  enjoined  from  pro- 
ceeding further  with  his  suit,  and  such  injunction  may  issue  in  a  case 
where  the  trustee  alleges  that  the  mortgage  or  other  security  was  fraud- 
ulent and  void."*  But  still,  if  he  takes  this  course  under  circum- 
stances which  appeared  to  justify  it  at  the  time,  and  it  does  no.t  appear 
that  other  creditors  were  injured,  it  is  the  authority  and  discretion  of 
the  bankruptcy  court  to  ratify  and  confirm  a  sale  so  made,  as  if  leave 
to  make  it  had  first  been  obtained.""* 

Since  the  statute  vests  the  trustee  in  bankruptcy  with  title  to  the 
bankrupt's  property  "as  of  the  date  when  he  was  adjudged  a  bank- 
rupt," it  is  held  that,  until  that  date,  a  lienor  or  pledgee  is  at  liberty 
to  make  any  disposition  of  or  perfect  any  title  to  the  property  which 
the  nature  of  the  lien  permits,  and  where  he  has  converted  the  security 
into  money  pursuant  to  his  contract  rights,  he  may  prove  the  unsatis- 
fied balance  of  his  claim."*  It  remains  to  be  stated  th^ft,  if  the  creditor 
relies  on  his  security  and  omits  to  prove  his  claim  in  the  bankruptcy, 
a  discharge  granted  to  the  bankrupt  will  not  be  a  bar  or  defense  to  any 
proceedings  to  enforce  the  lien,  but  will  preclude  the  creditor  from  set- 
ting up  any  claim  for  a  deficiency.*** 

§  567.  Foreclosure  by  Secured  Creditor  Independently  of  Bank- 
ruptcy.— ^A  mortgagee  or  other  lien  creditor  may  prosecute  a  suit  in  a 
state  court  for  the  establishment  and  enforcement  of  his  lien  without 
regard  to  the  pendency  of  proceedings  in  bankruptcy  against  the  debtor, 
provided  that  he  has  not  made  himself  a  party  to  those  proceedings  and 
subjected  himself  to  the  jurisdiction  of  the  court  of  bankruptcy  by  prov- 


125  In  re  High,  3  N.  B.  R.  191,  Fod. 
Cas.  No.  6,473. 

i2«  MarkRon  v.  Heaney,  1  Dill.  497,  4 
N.  B.  R.  510.  Fed.  Cas.  No.  W)98;  In  re 
Snedaker  (TTtah)  3  N.  B.  R.  629;  In  re 
Brooks,  91  Fed.  508,  1  Am.  Bankr.  Rep. 
531 ;  In  re  Grlnnell.  7  Ben.  42,  9  N.  B.  R. 
29,  Fed.  Cas.  No.  5,830.  See  Barstow  v. 
Peckham,  5  N.  B.  R.  72,  Fed.  Cas.  No. 
1.0«. 


127  Bradley  v.  Adams  Exp.  Co.,  3  Fed. 
895. 

128  In  re  Mertens,  144  Fed.  818,  75  C. 
C.  A.  548.  15  Am.  Bankr.  Rep.  362. 

.  i2»Pixon  V.  Barnum,  3  Hughes,  207, 
Fed.  Cas.  No.  3,928;  Pease  v.  Ritchie. 
132  111.  638,  24  N.  E.  4.33,  8  L.  R.  A.  566; 
Cohn  V.  Colby,  57  How.  Prac.  (N.  Y.) 
168 ;  Barnett  v.  Salyers  (Ky.)  12  S.  W. 
303;  Kinloch  v.  Savage,  Speer,  Eq.  (S. 
C.)  464. 
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ing  his  claim  or  otherwise,  and  provided  that  no  action  is  taken  by  the 
trustee  in  bankruptcy  to  interfere  with  such  suit,  nor  any  order  to  that 
effect  issued  iy  the  bankruptcy  court.*^  And  particularly  if  foreclosure 
proceedings  have  proceeded  in  a  state  court  so  far  as  the  rendition  of 
a  judgment  or  decree  before  any  adjudication  in  bankruptcy  is  made, 
the  whole  matter  isi  then  within  the  exclusive  jurisdiction  of  the  state 
court,  and  the  execution  of  the  decree  will  not  be  stayed  or  enjoined."' 
There  is,  however,  an  interval  during  which  it  would  be  unsafe  for  the 
creditor  to  proceed  in  this  manner,  and  during  which  other  creditors 
would  have  good  ground  for  applying  to  the  bankruptcy  court  to  stay 
his  hand.  This  is  the  time  which  elapses  between  the  adjudication  in 
bankruptcy  and  the  appointment  of  a  trustee.  Since  that  officer,  when 
appointed,  will  be  under  the  duty  of  investigating  the  security  and  the 
property  which  it  is  alleged  to  cover,  and  of  determining  whether  there 
is  any  ecjuity  which  can  be  made  available  for  the  general  creditors,  a 
sale  made  before  he  is  qualified  will  be  at  least  voidable  as  against 
him.***  And  some  of  the  cases  hold  that  the  trustee  will  not  be  barred 
or  in  any  way  affected  by  a  decree  of  foreclosure  if  he  was  not  joine4 
as  a  party  in  the  suit  in  which  it  was  rendered,  since  he  succeeds  in 
title  to  the  equity  of  redemption  of  the  bankrupt.^*  And  since  all  prop- 
erty of  the  bankrupt  is  at  least  constructively  in  the  possession  of  the 
trustee,  a  chattel  mortgagee  cannot  take  possession  of  the  property 
covered,  after  the  appointment  of  the  trustee,  unless  it  be  with  the 
consent  of  the  latter.  Possession  so  taken  is  not  lawful  and  cannot  be 
retained  against  the  demand  of  the  trustee  for  the  surrender  of  the 


i«o  Jerome  v.  McCarter,  94t  U.  S.  734, 
24  L.  Ed.  136 ;  In  re  Roseberry,  8  Biss. 
112,  16  N.  B.  R.  340,  Fed.  Cas.  No.  12,- 
052;  Sedg\\^ick  v.  GrinneU,  9  Ben.  429, 
Fed.  Cas.  No.  12,612:  In  re  Davis,  1 
Sawy.  260,  4  N.  B.  R.  715,  Fed.  Cas.  No. 
3,620;  In  re  Smith,  2  Ben.  432,  1  N.  B. 
R.  599,  Fed.  Cas.  No.  12,973 ;  Swope  t. 
Arnold,  5  N.  B.  R.  148,  Ffed.  Cas.  No. 
13,702;  Yeadon  v.  Planters'  &  Mechan- 
ics' Bank,  Fed.  Cas.  No.  18,130;  Brown 
V.  Gibbons,  37  Iowa,  654,  13  N.  B.  R. 
407;  Hayes  v.  Dickinson,  9  Hun  (N.  Y.) 
277,  15  N.  B.  R.  350:  Barber  v.  Terrell, 
54  Ga.  146;  Gumming  v.  Clegg,  52  Ga. 
605,  14  N.  B.  R.  49 :  Wlnship  v.  Phillips. 
52  Ga.  593,  14  N.  B.  R.  50 ;  Hall  v.  Bliss, 
118  Mass.  554,  19  Am.  Rep.  476,  14  N.  B. 
R.  329;  Hatcher  v.  Jones,  53  Ga.  208. 
14  N.  B.  R.  387 ;  Biddle's  Appeal,  68  Pa. 
St.  13,  9  N.  B.  R.  144 ;  Green  v.  Arbuth- 
not,  4  Wkly.  Notes  Cas.  (Pa.)  357.  Fur- 
ther as  to  foreclosure  and  sale  by  se- 


cured creditor,  see,  supra,  §§  387,  390. 
Contra,  see  In  re  Wynne,  Chase,  227,  4 
N.  B.  R.  23,  Fed.  Cas.  No.  18,117;  Ex 
parte  Taylor,  1  Hughes,  617,  16  N.  B.  R. 
40,  Fed.  Cas,  No.  13,773 ;  Blum  v.  BUis. 
73  N.  C.  293,  13  N.  B.  R.  345;  In  re 
Gerdes,  2  Nat.  Bankr.  News,  131;  Stew- 
art-Noble Drug  Co.  V.  Bishop-Babcock- 
Becker  Co.,  62  Colo.  197,  162  Pae.  159. 

181  In  re  Gerdes,  102  Fed.  318,  4  Am. 
Bankr.  Rep.  346;  In  re  Holloway,  9.3 
Fed.  638,  1  Am.  Bankr.  Rep.  659.  Soo 
Callagan  v.  American  Trust  &  Savinfr.^ 
Bank,  100  111.  App.  102. 

132  In  re  Brooks,  91  Fed.  508,  1  Am. 
Bankr.  Rep.  531;  Taylor  v.  Robertson. 
21  Fed.  209. 

188  Barron  v.  Newberry,  1  Biss.  149. 
Fed.  Cas.  No.  1,056;  Townshend  v. 
Thomson,  60  N.  Y.  Super.  Ct.  454,  18  N. 
Y.  Supp.  870 ;  Griffin  v.  Hodshire,  119 
Ind.  235,  21  N.  E.  741. 
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property.^'**  But  the  adjudication  is  no  hit  to  an  ejectment  by  a  mort- 
gagee against  a  third  person,  not  connected  with  the  trustee  in  bank- 
ruptcy, even  though  such  suit  is  brought  without  permission  of  the 
court  of  bankruptcy,  where  the  trustee  never  assumed  possession  of  nor 
intermeddled  with  the  estate  affected.^'*  And  in  g^eneral,  if  the  trustee 
is  satisfied  that  the  secured  creditor's  claim  is  valid  and  that  the  prop- 
erty covered  is  of  no  greater  value  than  will  be  sufficient  to  pay  it,  he 
may  abandon  the  property  to  the  creditor ;  ^**  and  when  this  is  done  it 
is  perfectly  permissible  for  the  creditor  to  proceed  as  if  no  proceeding 
in  bankruptcy  were  pending,  and  for  a  state  court  to  take  and  exercise 
jurisdiction  without  regard  to  such  proceeding;**'  and  such  abandon- 
ment may  be  presumed  when  the  trustee  takes  no  steps  to  briilg  the 
property  within  the  jurisdiction  of  the  court  of  bankruptcy  for  admin- 
istration,*** or  when  he  permits 'a  pending  foreclosure  suit  to  proceed 
without  objection  or  intervention.***  As  for  the  court  of  bankruptcy, 
it  will,  in  general,  interfere  with  the  creditor's  proceedings  only  where 
the  interests  of  the  general  creditors  will  be  materially  affected  or  where 
there  is  controversy  as  to  the  validity  of  the  alleged  lien.***  In  the 
absence  of  such  circumstances,  it  may  permit  the  creditor  to  proceed 
in  his  own  way  and  allow  him  to  make  a  sale  of  the  property.***  But 
still,  even  in  such  a  case,  if  any  fraud  is  discoverable  in  the  sale,  the 
bankruptcy  court  will  not  hesitate  to  interfere,  as  was  done  in  a  case 
where  a  pledgee  of  valuable  collateral  sold  it  to  himself  at  a  pretended 
auction  sale  for  about  one-sixth  its  nominal  value,  after  the  filing  of  a 
petition  in  bankruptcy  against  the  pledgor,  and  without  any  other  au- 
thority than  the  contract  of  pledge,  and  without  notice  to  .the  pledgor 
or  any  other  party  in  interest.***  And  where  the  mortgagee  of  property 
has  proved  his  debt  in  the  bankruptcy  proceedings,  and  the  court  of 


i»4ln  re  Gutman,  114  Fed.  1009,  8 
Am.  Bankr.  Rep.  2;")2 ;  In  re  Rosenberg, 
3  Ben.  366,  3  N.  B.  R.  130,  Fed.  Cas.  No. 
12,055 ;  Hutchings  v.  Muzzy  Iron  Works, 
8  N.  B.  R.  458,  Fed.  Cas.  No.  6.952. 

i8»  Eyster  v.  Gaff,  2  Colo.  228. 

i8«  Second  Nat.  Bank  v.  National 
State  Bank,  10  Bush  (Ky.)  367;  In  re 
MoUer,  8  Ben.  526.  Fed.  Cas.  No.  9,699. 

13  T  Stoddard  v.  Locke,  43  Vt.  574,  5 
Am.  Rep.  308,  9  N.  B.  R.  71;  Second 
Nat.  Bank  v.  National  State  Bank,  10 
Bush  (Ky.)  367. 

138  Crowe  V.  Reid,  57  Ala.  281. 

i3»  In  re  Stansfleld,  4  Sawy.  334,  10 
N.  B.  R.  268.  Fed.  Cas.  No.  13.294. 

i^^Goddard  v.  Weaver,  1  Woods.  257, 
6  N.  B.  R.  440.  Fed.  (^ns.  Xo.  5,49"5.    And 


see  Bean  v.  Parker,  89  Vt.  532,  96  Atl. 
17.  Whether  the  administration  of  a 
mortgaged  stock  of  merchandise  should 
be  left  to  the  state  court,  which  had  tak- 
en jurisdiction,  or  be  brought  into  tho 
bankruptcy  proceedings,  Is  for  the  deter- 
mination of  the  judge  of  the  bankruptcy 
court.  Bank  of  Dillon  v.  Murchison,  213 
Fed.  147,  129  C.  C.  A.  499,  31  Am.  Bankr. 
Rep.  740. 

141  In  re  Les.^er,  100  Fed.  433,  3  Am. 
Bankr.  Rep.  815:  In  re  Grinnell,  7  Ben. 
42,  9  N.  B.  R.  29,  Fed.  Cas.  No.  5.830: 
In  re  Sacchi,  10  Blatchf.  29,  6  N.  B.  R. 
497,  Fed.  Cas.   No.  12.200. 

1*2  In  re  Mertens.  134  Fed.  101,  14 
Ara.  Bankr.  Rep.  226. 
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bankruptcy  has  made  an  or€er  for  the  sale  of  the  property,  in  a  pro- 
ceeding to  which  he  was  a  party,  he  cannot  then  go  into  a  state  court 
and  sue  for  foreclosure.^** 

Where  the  security  takes  the  form  of  a  deed  of  trust  in  the  nature 
of  a  mortgage,  the  rights  of  the  secured  creditor  (beneficiary)  are  not 
materially  different  from  those  of  the  mortgagee  in  a  common-law  mort- 
gage. There  is  "some  authority  for  the  doctrine  that  a  power  of  sale 
given  in  a  mortgage  is  not  a  power  coupled  with  an  interest,  and  there- 
fore is  revoked  by  the  bankruptcy  of  the  mortgagor,  as  it  would  be  by 
his  death.^**  But  this  cannot  be  the  case  with  a  deed  of  trust  by  which 
the  legal  title  is  vested  in  one  or  more  trustees  for  the  benefit  of  the 
lawful  holder  of  the  obligation  secured,  since  in  this  case  nothing  comes 
within  the  scope  of  the  bankruptcy  proceedings  but  the  grantor's  re- 
versionary or  equitable  title."* 

Where,  prior  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, a  receiver  is  appointed  in  an  action  in  a  state  court  to  foreclose 
a  mortgage,  property  in  his  possession  cannot  be  taken  by  the  trustee 
in  bankruptcy  without  discharging  the  mortgage  debt.^**  But  after 
the  appointment  of  the  trustee,  a  receiver  will  not  be  appointed  for  the 
bankrupt's  mortgaged  land,  as  the  trustee  is  clothed  with  like  functions 
as  a  receiver."' 

§  568.  Same;  Obtaining  Permission  of  Bankruptcy  Court. — ^Under 
the  bankruptcy  act  of  1867,  there  were  numerous  decisions  to  the  effect 
that,  after  the  commencement  of  the  proceedings  in  bankrupfty,  a  cred- 
itor secured  by  a  mortgage  or  deed  of  trust,  or  a  pledge  or  a  mechanic's 
lien,  or  holding  an  execution,  could  not  proceed  to  enforce  his  security 
by  sale  of  the  property  without  the  permission  of  the  bankruptcy  court 
first  obtained,  and  that  a  sale  made  without  such  leave  was  voidable  and 
would  be  set  aside  on  a  proper  application."*  And  at  least  one  decision 
under  the  present  statute  has  been  rendered  to  the  same  effect."*    Fur- 


ies Levy  V.  Haake,  -53  Cal.  267. 

i44Lockett  V.  Hoge,  9  N.  B.  R.  167. 
Fed.  Cas.  No.  8^444.  And  see  Morris  v. 
Davidson,  49  Ga.  361,  11  N.  B.  R.  454. 

146  McG ready  v.  Harris,  54  Mo.  137,  9 
N.  B.  R.  135.  See  In  re  Davis,  2  N.  B. 
R.  391,  Fed.  Cas.  No.  3,618. 

i*«  Davis  V.  Railroad  Co.,  1  Woods, 
661,  13  N.  B.  R.  258,  Fed.  Cas.  No.  3,648. 

i*T  In  re  Bennett,  2  Hughes,  156,  12 
N.  B.  R.  257,  Fed.  Cas.  No.  1.313. 

1*8  Smith  V.  Kehr,  2  Dill,  50,  7  N.  B. 
R.  97,  Fed.  Cas.  No.  13,071 ;  In  re  Cook. 
3  Blss.  116,  Fed.  Cas.  No.  3,151;  In  re 
McGUton,  3  Biss.  144,  7  N.  B.  R.  294, 
Fed.   Cas.  No.   8,798;    Lee  v.   Franklin 


Avenue  German  Sav.  Inst,  3  N.  B.  R. 
218,  Fed.  Cas.  No.  8,188 ;  Phelps  v.  Sel- 
lick,  8  N.  B.  R.  390,  Fed.  Cas.  No.  11,- 
079;  Dooley  v.  Virginia  Fire  &  Marine 
Ins.  Co.,  2  Hughes,  482,  Fed.  Cas.  No. 
3,998;  The  Skylark,  4  Biss.  388,  Fed. 
Cas.  No.  12,929;  Stemmons  v.  Burford. 
39  Tex.  352 ;  In  re  Needham,  Fed.  Cas. 
No.  10,081a;  Soci6t6  d'Epargnes  v.  Mc- 
Henry,  49  Cal.  351.  Contra,  In  re  Grin- 
nell,  7  Ben.  42,  9  N.  B.  R.  29,  Fed.  Cas. 
No.  5,830 ;  In  re  Moller,  14  Blatchf .  207. 
Fed.  Cas.  No.  9,700. 

1*0  In  re  Emslie  (C.   C.  A.)  102  Fed. 
291,  4  Am.  Bankr.  Rep.  126. 
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ther,  it  was  held  that,  in  order  to  entitle  a  mortgagee  to  appjy  for  leave 
to  foreclose  in  another  court,  he  must  first  prove  his  debt,  and  his  pe- 
tition for  leave  must  fully  describe  his  debt,  its  nature  and  amount,  and 
the  property  affected,  the  other  incumbrances,  if  any,  and  the  actual 
value  of  the  property ;  and  if  the  value  of  the  property  was  greater  than 
the  incumbrances,  the  petition  must  make  it  appear  that  the  rights  of 
the  creditor  could  not  be  fully  protected  by  a  sale  made  by  the  trustee 
in  bankruptcy ,^'®  and  the  creditor  must  notify  the  trustee  of  his  appli- 
cation, failing  which  it  should  be  dismissed."^  But  the  Supreme  Court 
refused  to  accept  or  sanction  this  doctrine,  and  held  that  the  lienor 
was  entitled  to  perfect  his  title  and  enforce  his  rights  as  though  no 
proceeding  in  bankruptcy  had  been  commenced,  and  without  first  ap- 
plying to  the  bankruptcy  court  for  leave,*"*  and  the  best  modern  deci- 
sions accord  with  this  last  view.*" 

§  569.  Same;  Authority  of  Bankruptcy  Court  to  Stay  or  Enjoin 
Proceedings. — ^The  court  of  bankruptcy  has  jurisdiction  to  "assume  the 
entire  administration  of  the  estate  of  the  debtor,  to  determine  all  ques- 
tions touching  the  existence  of  Hens  thereon,  and  to  ascertain  and  set- 
tle the  amount  of  such  liens,  and  make  provision  for  the  liquidation 
and  settlement  thereof ;  and  as  incidental  to  this,  it  has  ample  power  to 
restrain  a  claimant  of  such  Hen  from  proceeding  elsewhere  to  enforce 
his  Hen."  ***  And  it  is  generally  proper  so  to  enjoin  the  secured  cred- 
itor  when  the  value  of  the  property  exceeds  the  amount  secured  by  the 
mortgage  or  other  Hen,  or  where  the  validity  or  amount  of  the  lien  is 
disputed,  or  there  is  danger  that  the  property  may  be  sacrificed,  or  where 
the  course  taken  by  the  secured  creditor  would  be  prejudicial  to  the 
intei*ests  of  the  general  body  of  creditors.***    And  where  there  is  no 


iBOln  re  Sabln,  9  N.  B.  R.  383,  Fed. 
Cas.  No.  12,193. 

iBi  In  re  Frlzelle,  5  N.  B.  R.  122,  Fed. 
Cas.  No.  5,133. 

i5«  Eyster  v.  Gaff,  91  U.  S.  521,  23  L. 
Ed.  403;  Jerome  v.  McCarter,  94  U.  S. 
734,  24  L.  Ed.  136. 

i»«  In  re  Mertens,  144  Fed.  818,  75  C. 
C.  A.  548,  15  Am.  Bankr.  Rep.  362. 

184  In  re  Clark,  9  Blatchf.  372,  6  N: 
B.  R.  403,  Fed.  Cas.  No.  2,801. 

IBB  In  re  San  Gabriel  Sanatorium 'Co. 
(C.  C.  A.)  102  Fed.  310,  4  Am.  Bankr. 
Rep.  197;  In  re  Pittelkow,  92  Fed.  901, 
1  Am.  Bankr.  Rep.  479 ;  In  re  Snedaker 
(Utah)  3  N.  B.  R.  629;  In  re  Iron  Moun- 
tain Co.,  9  Blatchf.  320,  4  N.  B.  R.  645, 
Fed.  Cas.  No.  7.065 ;  The  Skylark,  4  BLss. 
388,  Fed.  Cas.  No.  12,929;    McLean  v. 


Lafayette  Bank,  3  McLean,  185,  Fed. 
Cas.  No.  8,885;  Piatt  v.  Dickenson,  Fed. 
Cas.  No.  11,216a:  In  re  Kerosene  Oil 
Co.,  3  Ben.  35,  2  N.  B.  R.  528,  Fed.  Cas, 
No.  7,725:  In  re  Hanna,  4  Ben.  469.  4 
N.  B.  R.  411,  Fed.  Cas.  No.  6,026 ;  Getz 
V.  First  Nat.  Bank,  Fed.  Cas.  No.  5,374 ; 
In  re  New  York  Kerosene  Oil  Co.,  3  N.  B. 
R.  125,  Fed.  Cas.  No.  10.206;  Foster  v. 
Ames.  1  Low.  31.3,  2  N.  B.  R.  455,  Fed. 
Cas.  No.  4,965;  In  re  Brinkman,  7  N. 
B.  R.  421,  Fed.  Cas.  No.  1,884 ;  Whitman 
V.  Butler,  8  N.  B.  R.  487.  Fed.  Cas.  No. 
17.579 :  Markson  v.  Heaney,  1  Dill,  497. 
4  N.  B.  R.  510,  Fed.  Cas.  No.  9,098: 
McKay  v.  Funk,  37  Iowa,  661,  13  N.  B. 
R.  834;  Markson  v.  Hauey,  47  Ind.  31, 
12  N.  B.  R.  484. 
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dispute  as  to  the  title  to  the  property  but  only  a  question  as  to  the  en- 
forcement of  a  lien  upon  it,  a  formal  or  plenary  proceeding  is  not  nec- 
essary, but  the  petition  to  enjoin  the  creditor  from  foreclosing  may  be 
heard  and  determined  in  a  summary  manner. ^^  But  courts  of  bank- 
ruptcy will  be  chary  of  interfering  with  a  creditor  who  is  proceeding  to 
enforce  an  admittedly  valid  lien  in  the  manner  ordinarily  appropriate 
for  that  purpose.  The  drastic  step  of  enjoining  him  will  be  taken  only 
when  it  is  necessary  to  protect  an  equity  of  the  bankrupt  or  to  prevent 
a  sacrifice  of,  or  serious  injury  to,  the  interests  of  the  creditors  at  large.**' 
Hence,  if  it  is  clearly  shown  that  the  property  affected  is  of  no  value 
beyond  the  admitted  incumbrances  upon  it,  so  that  there  is  nothing  to 
be  gained  for  the  general  creditors,  an  injunction  will  be  refused,  or, 
if  issued,  will  be  dissolved.***  And  a  trustee  in  bankruptcy  cannot  have 
an  injunction  against  a  foreclosure  in  a  state  court  of  a  mortgage  against 
the  bankrupt,  where  he  appeared  and  permitted  the  proceedings  to  ad- 
vance to  a  final  adjudication,  and  no  injury  is  done  thereby  to  the  es- 
tate of  the  bankrupt.*"* 

§  570.  Redemption  of  Property  by  Trustee. — ^A  trustee  in  bank- 
ruptcy is  vested  with  such  an  interest  in  the  mortgaged  real  estate  of 
the  bankrupt  as  entitles  him  to  pay  off  the  mortgage  debt  and  have 
the  mortgage  assigned  to  himself  or  to  a  person  designated  by  him,  al- 
though it  is  not  in  process  of  foreclosure,  where  it  is  shown  that  such 
a  course  will  be  for  the  benefit  of  the  estate,  by  enabling  him  to  sell  the 
property  to  better  advantage;  and  the  court  of  bankruptcy  has  juris- 
diction, on  his  petition,  to  compel  the  mortgagee  to  accept  payment 
and  execute  the  assignment.**®  The  procedure  for  this  purpose  has 
been  prescribed  as  follows:  "Whenever  it  may  be  deemed  for  the  ben- 
efit  of  an  estate  of  a  bankrupt  to  redeem  and  discharge  any  mortgage 
or  other  pledge,  or  deposit  or  lien,  upon  any  property  real  or  personal, 

the  trustee,  or  the  bankrupt,  or  any  creditor  who  has  proved  his 

debt,  may  file  his  petition  therefor,  and  thereupon  the  court  shall  ap- 
point a  suitable  time  and  place  for  the  hearing  thereof,  notice  of  which 
shall  be  given  as  the  court  shall  direct,  so  that  all  creditors  and  other 
persons  interested  may  appear  and  show  cause,  if  any  they  have,  whv 


lee  In  re  Clark,  9  Blatchf.  372,  6  N. 
B.  R.  403,  Fed.  Cas.  No.  2.801. 

157  In  re  Davis,  8  N.  B.  R.  167,  Fed. 
Cas.  No.  3,619:  Blake  v.  Francis- Valen- 
tine Co..  89  Fed.  601.  1  Am.  Bankr.  Rep. 
372 ;  Pennington  v.  Sale,  1  N.  B.  R.  572, 
Fed.  Cas.  No.  10.939:  In  re  Wilbur,  1 
Ben.  527,  3  N.  B.  R.  276,  Fed.  Cas.  No. 
17,033. 


158  In  re  O'Malley,  Fed.  Cas.  No.  10.- 
507a;  In  re  Iron  Mountain  Co..  0 
Blatchf.  .320.  4  N.  B.  R.  645.  Fed.  Cas. 
No.  7.06ri:  McLean  v.  Rocke}*,  3  Mc- 
Lean, 23.5,  F(>d.  Cas.  No.  8,891. 

i59AuKustine  v.  McFarland,  13  N.  B. 
R.  7,  Fed.  Cas.  No.  64S. 

100  In  re  Bacon,  132  Fed.  157,  12  Am. 
Baukr.  Rep.  730;  In  re  Straub,  158  Fed. 
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an  order  should  not  be  passed  by  the  court  upon  the  petition  authoriz- 
ing such  act  on  the  part  of  the  trustee."  ^•^  Where  payment  of  an  al- 
leged specific  lien  is  made  by  a  bankrupt's  trustee  after  notice  to  all 
creditors  and  without  objection,  a  general  judgment  creditor  claiming  a 
prior  lien  cannot  thereafter  object,  the  rule  being  that  lien  creditors  who 
are  not  prompt  and  persistent  in  asserting  their  rights  may  lose  them.^** 

§  571.  Sale  of  Property  by  order  of  Bankruptcy  Court. — The  court 
of  bankruptcy  has  jurisdiction  and  power  to  dispose  of  incumbered 
property  of  the  bankrupt  in  any  manner  deemed  best  for  the  interests 
of  all  concerned.  It  may  order  such  property  to  be  sold  by  the  trustee 
in  bankruptcy,  and  may  'direct  the  sale  to  be  made  subject  to  a  particu- 
lar lien,  admitted  to  be  valid,  or  free  of  all  liens  and  incumbrances,  and 
in  the  latter  case  the  proceeds  of  the  sale  will  be  brought  into  court 
for  distribution  to  those  entitled,  and  any  valid  lien  will  be  transferred 
from  the  property  to  the  fund  in  court.***  And  this  action  may  be  taken 
not  only  at  the  instance  of  the  trustee  in  bankruptcy,  but  the  lien  cred- 
itor himself  may  petition  the  court  to  take  charge  of  the  property  and 
order  its  sale,  or  for  leave  to  conduct  the  sale  himself,  in  either  case 
first  proving  his  debt  and  making  at  least  a  prima  facie  showing  as  to  the 
validity  and  priority  of  his  lien.***  An  order  of  the  bankruptcy  court 
so  made  will  oust  the  jurisdiction  of  the  state  courts  to  foreclose  the 
lien  in  the  ordinary  way.***  5ut  it  can  only  be  justified  by  the  exist- 
ence of  an  equity  in  the  property  which  can  be  made  available  for  the 
general  creditors.  And  hence,  if  it  is  quite  clear  that  the  property  is  not 
worth  anything  more  than  the  amount  of  the  mortgage  or  other  incum- 
brance upon  it,  the  court  will  not  order  its  sale,  but  will  leave  the  cred- 
itor to  deal  with  it  in  his  own  way.***  If,  however,  a  sale  has  been 
ordered  and  made  and  the  proceeds  brought  into  court,  all  questions 
concerning  the  right  of  the  creditor  to  payment  out  of  the  fund,  or  the 
amount  to  which  he  is  entitled,  must  be  determined  by  the  bankruptcy 


375.  19  Am.  Bankr.  Rep.  808;  Foster  v. 
Ames,  1  Low.  313,  2  X.  B.  R.  455.  Fed. 
Cas.  No.  4,965.    And  see  supra,  §  305. 

i«i  General  Order  In  Bankruptcy,  No. 
28. 

i«2ln  re  Torchla,  185  Fed.  576,  26 
Am.  Bankr.  Rep.  188. 

183  In  re  Booth,  96  Fed.  ^43,  2  Am. 
Bankr.  Rep.  770;  In  re  Pittelkow,  92 
Fed.  901,  1  Am.  Bankr.  Rep.  479:  In  re 
Schnepf,  2  Ben.  72,  1  N.  B.  R.  190,  Fed. 
Cas.  Xo.  12,471 ;  In  re  Bowie,  1  X.  B.  R. 
628,  Fed.  Cas.  No.  1,728;  In  re  Ham- 
bright,  2  N.  B.  R.  498,  Fed.  Cas.  No.  5,- 
Bi:.k.Bkb.(3d  Ed.)— 74 


973 ;  Davis  v.  Anderson,  6  N.  B.  R.  145, 
l<\Kl.  Cas.  Xo.  3,023 ;  In  re  Salmons,  2  N. 
IJ.  n.  50,  Fed.  Cas.  Xo.  12,208;  Second 
Xat.  Bank  v.  National  State  Bank,  10 
Rush  (Ky.)  367,  11  N.  B.  R.  49.  And  see 
supra,  §§  470,  471. 

le*  In  re  Stewart,  1  X.  B.  R.  278,  Fed. 
Cas.  No.  13,418;  In  re  Bigelow,  2  Ben. 
480,  1  X.  n.  n.  6:{2,  Fed.  Cas.  Xo.  1,396. 

1C5  In  re  Devore,  16  N.  B.  R.  56,  Fed. 
Cas.  Xo.  3,847. 

100  In  re  Lambert.  2  X.  B.  R.  426.  Fed. 
Cas.  No.  8,026;  Foster  v.  Ames.  1  Low, 
313,  2  N.  B.  R.  455,  Fed.  Cas.  Xo.  4,965. 
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court  on  a  petition  for  distribution,  not  by  a  suit  at  law."'  And  if  the 
property  does  not  bring  as  much  as  the  amount  of  the  lien,  the  cred- 
itor is  not  entitled  to  be  paid  in  full  out  pf  the  estate  as  holding  a  priv- 
ileged debt;  in  other  words,  he  cannot  come  upon  the  general  funds 
of  the  estate  for  the  deficiency  in  the  character  of  a  lien  creditor,  though 
he  may  prove  a  claim  for  such  deficiency  as  a  general  or  unsecured  cred- 
itor.^®*  And  even  ahead  of  the  claim  of  the  lien  creditor,  the  proper 
costs  and  expenses  of  the  sale  must  be  paid  out  of  the  proceeds.*** 

§  572.  Marshalling  Assets. — ^As  among  the  various  secured  cred- 
itors of  a  bankrupt,  the  general  equitable  principle  of  marshalling  se- 
curities will  be  applied,  so  that  a  creditor  having  security  on  two  or 
more  funds  or  properties  will  be  required  to  exhaust  that  on  which  his 
lien  stands  alone,  before  proceeding  against  that  on  which  other  cred- 
itors beside  himself  have  liens.*'*  Thus,  where  a  creditor  held  several 
judgment  notes  against  a  debtor  and  also  some  mortgages  and  two 
insurance  policies  as  collateral,  and  caused  judgment  to  be  entered  on 
the  notes  and  execution  issued  thereon,  and  shortly  afterwards  a  peti- 
tion was  filed  against  the  debtor  and  he  was  adjudged  bankrupt,  it  was 
held  that  the  court  had  power  so  to  marshal  the  assets  as  to  require 
such  creditor  to  foreclose  a  mortgage  before  resorting  to  the  general 
fund.*'*  But  where  the  purchaser  of  a  tract  of  land  gave  a  mortgage 
back  covering  the  entire  property  and  afterwards  divided  it  into  lots,  and 
sold  some  of  them,  and  others  remained  on  his  hands  at  the  time  of  his 
adjudication  in  bankruptcy,  and  these  were  sold  by  the  trustee  in  bank- 
ruptcy discharged  of  incumbrances,  thus  displacing  the  lien  of  a  sec- 
ond mortgage  which  covered  these  lots  only,  it  was  held  that  the  fund 
belonged  to  the  first  mortgagee  and  not  to  the  second.  The  second 
mortgagee  attempted  to  invoke  the  equitable  principle  that  where  sev- 
eral pieces  of  real  estate,  subject  to  a  common  incumbrance,  are  suc- 
cessively aliened,  they  are  liable  for  the  incumbrance  in  the  inverse  or- 
der of  alienation.  But  the  court  said  that  there  was  here  but  one  fund 
for  distribution,  and  on  that  the  senior  mortgage  was  unquestionably 
the  prior  Hen,  and  that  the  junior  mortgagee  must  seek  subrogation  and 
indemnity  in  another  proceeding.*'* 

i«7in  re  MaRterson,  4  N.  B.  R.  553,  ito  in  re  SanthofT,  7  Blss.  167,  14  N 

Fed.  Cas.   No.  9,26S.  B.   R.  364,  Fed.  Cas.  No.  12,379:   In  re 

i«8in  re  Purcell,  2  Ben.  485,  2  N.  B.  Bowler,  2  Hughes,  319,  Fed.   Cas.  No. 

R.  22,  Fed.  Cas.  No.  11,469.  1,735;   McT.ean  v.  Lafayette  Bank.  4  Mc- 

i«»  In  re  Baughman,  163  Fed.  669,  20  Lean,  430,  Fed.  Cas.  No.  8,889.    And  set^ 

Am.  Bankr.  Rep.  81 ;   In  re  EUerhorat  2  In  re  Thompson  (D.  C.)  208  Fed.  207,  31 

Sawy.  219,  7  N.  B.  R.  49,  Fed.  Cas.  No.  Am.  Bankr.  Rop.  2.36. 

4,380;   In  re  Dumont,  4  N.  B.  B.  17,  Fed.  i^i  in  re  SanthofT,  7  Bias.  167,  14  N. 

Cas.  No.  4,127.  B.  R.  364,  Fed.  Cas.  No.  12,379. 

172  In  re  Carothers,  12  Fed.  692. 
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CHAPTER  XXIX 

PREFERENOBS  AND  PRBFBRRBD  CREDITORS 
See. 

678.  Preferences  at  Common  Law. 

574.  Preferences  Under  Bankruptcy  Act 
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§  573.  Preferences  at  Common  Law. — At  common  law,  and  except 
as  expressly  forbidden  by  statute,  an  insolvent  debtor  has  the  right  to 
prefer  one  creditor  over  others  by  a  payment,  transfer,  or  pledge  of 
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property  which  will  satisfy  that  creditor  in  full  or  to  a  greater  extent 
than  other  creditors ;  and  although  such  a  preference  may  be  inherently 
unjust,  and  may  prevent  other  creditors  from  collecting  their  debts,  yet 
it  is  not  fraudulent  or  voidable  if  made  in  satisfaction  of  a  real  debt,  and 
in  good  faith,  with  no  secret  arrangement  for  the  debtor's  own  benefit.* 
It  follows,  therefore,  that  a  preference  is  not  voidable  when  made  before 
the  enactment  of  the  bankruptcy  law,*  nor  in  any  case  unless  brought 
plainly  within  the  express  terms  of  that  statute.  Hence  payments  made 
to  the  government  by  a  United  States  revenue  collector,  within  four 
months  prior  to  his  being  adjudged  a  bankrupt,  though  actually  intend- 
ed to  give  a  preference,  are  not  within  the  statute;  for,  aside  from  the 
fact  that  the  United  States  is  probably  not  included  in  the  term  "cred- 
itor," preferential  payments  to  the  government  are  not  expressly  forbid- 
den by  the  act,  and  the  government  is  not  bound  unless  expressly 
named.' 

§  574.    Preferences  Under  Bankruptcy  Act. — Preferences  are  defined, 
and  provision  is  made  for  their  recovery  or  avoidance,  in  two  subsections 

» 

of  the  bankruptcy  act  of  1898,  the  first  of  which  was  amended  in  1903, 
and  the  second,  after  having  been  also  amended  in  1903,  was  materially 
changed  by  a  further  amendment  in  1910.  The  former  now  reads  as 
follows :  "A  person  shall  be  deemed  to  have  given  a  preference  if,  being 
insolvent,  he  has,  within  four  months  before  the  filing  of  the  petition,  or 
after  the  filing  of  the  petition  and  before  the  adjudication,  procured  or 
suffered  a  judgment  to  be  entered  against  himself  in  favor  of  any  per- 
son, or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the  en- 
forcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  class.  Where  the  preference  consists  in  a 
transfer,  such  period  of  four  months  shall  not  expire  until  four  months 
after  the  date  of  the  recording  or  registering  of  the  transfer,  if  by  law 
such  recording  or  registering  is  required."  The  amendment  of  1903  con- 
sisted substantially  in  adding  to  the  original  provision  the  above  clause 
as  to  making  the  four  months'  period  run  from  the  recording  or  regis- 


i  In  re  Terrfll,  100  Fed.  778,  4  Am. 
Bankr.  Rep.  145;  Voorhees  v.  Blanton, 
R3  Fed.  234 ;  Gary  &  Moen  Co.  v.  McKey, 
40  Fed.  858;  Strauss  v.  Abrahams,  32 
Fed.  310;  Means  v.  Montgomery,  23 
Fed.  421 ;  Smith  v.  Graft,  11  Biss.  340, 
12  Fed.  856;  Bean  v.  Bruokmire,  1  r>lll. 
25,  4  N.  B.  R.  196,  Fed.  Gas.  No.  1,168; 
Forsaith  v.  Merritt,  1  Jx>\v.  a36,  3  N.  B, 
R.  48,  Fed.  Gas.  No.  4,946;  Hlslop  v. 
Hoover,  68  N.  G.  141 ;  Hafner  v.  Irwin,  1 
Ired.  (23  N.  G.)  490.    A  preference  under 


the  Bankruptcy  Act  differs  from  a  fraud- 
ulent transfer  at  common*  law.  In  that 
fho  former  is  only  malum  prohibitum, 
while  the  latter  malum  in  se.  Richard- 
son V.  Germania  Bank  (C.  G.  A.)  263  Fed. 
320,  45  Am.  Bankr.  Rep.  351. 

2  In  re  Terrill,  100  Fed.  778,  4  Am. 
Bankr.  Rep.  145. 

8  Tiffany  v.  Morrison,  3  Golo.  43, 18  N. 
B.  R.  365.  But  see  Parker  v.  Shemiau, 
212  Fed.  917,  129  G.  G.  A.  437. 
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tering  of  the  transfer.  As  to  this,  the  amendatory  act  was  held  not  to 
be  retrospective.*  The  second  subsection,  as  now  in  force,  declares  that 
"if  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be  entered 
against  him  in  favor  of  any  person,  or  have  made  a  transfer  of  any  of 
his  property,  and  if,  at  the  time  of  the  transfer,  or  of  the  entry  of  the 
judgment,  or  of  the  recording  or  registering  of  the  transfer  if  by  law 
recording  or  registering  thereof  is  required,  and  being  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy  or  after  the  filing 
thereof  and  before  the  adjudication,  the  .bankrupt  be  insolvent  and  the 
judgment  or  transfer  then  operate  as  a  preference,  and  the  person  re- 
ceiving it  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall 
then  have  reasonable  cause  to  believe  that  the  enforcement  of  such  judg- 
ment or  transfer  would  effect  a  preference,  it  shall  be  voidable  by  the  trus- 
tee and  he  may  recover  the  property  or  its  value  from  such  person."  * 
Where  a  mortgage,  or  any  other  transfer,  was  executed  by  the  bank- 
rupt to  a  creditor  subsequent  to  June  25,  1910,  the  question  whether  it 
was  a  voidable  preference  is  governed  by  the  section  above  quoted  as 
amended  on  that  date.* 

The  bankruptcy  act  does  not  prohibit  or  annul  all  transfers  of  prop- 
erty by  an  insolvent  debtor,  but  only  those  which  are  made  under  the 
special  conditions  and  circumstances  which  it  sets  forth.'  And  a  con- 
veyance or  security  given  to  a  creditor,  made  and  operating  as  a  prefer- 
ence, may  even  be  an  act  of  bankruptcy  and  yet  be  valid  to  the  extent 
that  the  property  or  security  transferred  cannot  be  wrenched  from  the 
creditor  by  the  trustee  in  bankruptcy.*  Further,  as  has  previously  been 
pointed  out,  there  is  a  very  material  difference  between  a  fraudulent 
transfer  and  a  preferential  transfer.*  And  if  a  given  transfer  of  proper- 
ty was  not  fraudulent  in  fact,  the  question  whether  it  is  voidable  as  a 


'    ♦  Murphy  v.  W.  T.  Murphy  &  Co.,  126 
Iowa.  57,  101  N,  W.  486. 

B  Bankruptcy  Act  1898,  |  60,  a,  b,  as 
amended  by  Act  Cong.  Feb.  3,  1903  (32 
Stat.  797),  and  Act  Cong.  June  25,  1910, 
36  Stat.  838.  This,  Uke  other  provisions 
of  the  Bankruptcy  Act,  Is  for  carrying 
out  Its  main  purpose  of  securing  to  cred- 
itors the  bankrupt's  entire  property. 
Corey  v.  Blackwell  Lumber  Co.,  24  Idaho, 
642,  135  Pac.  742.  It  la  of  the  essence 
of  a  preference  that  it  enables  the  cred- 
itor to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors  "of  the 
same  class."  This  refers  to  the  four 
classes  of  creditors  specified  in  §  64, 
namely,  tax  creditors,  creditorK  for  wag- 
es, creditors  entitled  by  law  to  priority, 
and  general  creditors:  and  secured  gen- 
eral creditors  are  in  the  same  class  as 


unsecured  creditors.  In  re  Star  Spring 
Bed  Co.  (D.  C.)  257  Fed,  176,  43  Am. 
Bankr.  Rep.  328. 

•  Ogden  V.  Reddish  (D.  C.)  200  Fed. 
977,  29  Am.  Bankr.  Rep.  531. 

f  Andn^ws  v.  Kellojrg,  41  Colo.  35,  92 
Pac.  222;  Godwin  v.  Murchison  Nat. 
Bank.  145  N.  C.  320,  59  S.  E.  1.54,  17  L.  R. 
A.  CN.  S.)  935;  In  re  Chicago  Car  Equip- 
ment Co.,  211  Fed.  C-JS.  128  C.  C.  A.  142, 
31  Am.  Bankr.  Rep.  617, 

s  Ashby  v.  Steere,  2  Woodb.  &  M.  347, 
Fed.  Cas.  No.  576. 

»  Supra,  §  453.  And  see  Van  Iderstine 
V.  National  Discount  Co.,  174  Fed.  518, 
98  C.  C.  A.  300,  23  Am.  Bankr.  Rep.  345; 
StudebaUer  Bros.  Mfg.  Co.  v.  Elsey- 
Hemphill  Carriage  Co.,  152  Mo.  App.  401, 
133  S.  W.  412. 
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preference  must  be  determined  entirely  in  accordance  with  the  express 
provisions  of  the  statute.^®  And  if  a  trustee  in  bankruptcy  sues  to  set 
aside  a  transfer,  alleging  it  to  have  been  given  as  an  illegal  preference, 
he  cannot  recover  on  showing  that  the  conveyance  was  void  at  common 
law  or  under  the  law  of  the  state." 

§  575.  Essentials  of  a  Voidable  Preference. — ^The  following  elements 
of  a  voidable  preference  are  enumerated  by  the  statute:  First,  there 
must  have  been  either  an  act  of  the  debtor  in  procuring  or  suffering  a 
judgment  to  be  entered  against  him  or  making  a  "transfer"  of  any  of  his 
property,  taking  that  term  in  the  very  wide  sense  in  which  it  is  defined 
by  the  bankruptcy  act.  Second,  the  debtor  must  have  been  insolvent 
either  at  the  time  of  the  transfer,  or  of  its  recording,  or  of  the  entry  of 
the  judgment.  Third,  these  things  must  have  concurred  within  four 
months  before  the  filing  of  the  petition  in  bankruptcy,  or  after  the  filing 
and  before  the  adjudication.  Fourth,  the  judgment  or  transfer  must  op- 
erate as  a  preference,  that  is,  enable  the  creditor  to  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors  of  the  same  class.  Fifth,  the 
person  receiving  it  or  to  be  benefited  by  it  (or  his  agent  acting  in  the 
transaction)  must  have  had  reasonable  cause  to  believe  that  the  enforce- 
ment of  the  judgment  or  transfer  would  effect  a  preference.  These 
various  elements  will  be  separately  discussed  in  the  following  sections 
of  this  chapter.  But  at  present  it  is  necessary  to  remark  that  all  of  them 
must  be  present  or  concur  in  order  to  give  the  trustee  in  bankruptcy  the 
right  to  recover  the  payment  or  property  or  avoid  the  transfer  as  a 
preference.?*    Further,  it  is  necessary  that  the  transfer  or  giving  of  se- 


10  In  re  Armstrong,  145  Fed.  202,  16 
Am.  Bankr.  Rep.  583;  Sbeppard-S trass- 
helm  Co.  V.  Black,  211  Fed.  643,  128  C. 
O.  A.  147,  33  Am.  Bankr.  Rep.  574. 

11  Cragin  ^.  C5armichael,  2  DIU.  619, 
11  N.  B.  R.  511,  Fed.  Cas.  No.  3^19. 

12  First  Nat.  Bank  v.  Jones,  21  VTall. 
325,  22  L.  Ed.  542;  Grandison  v.  Na- 
tional Bank  of  Commerce,  231  Fed.  800, 

145  C.  C.  A.  620,  36  Am.  Bankr.  Rep.  438 ; 
Smith  V.  Powers  (D.  C.)  255  Fed.  582,  43 
Am.  Bankr.  Rep.  303 ;  Hagar  v.  Watt  (D. 
C.)  232  Fed.  373,  36  Am.  Bankr.  Rep. 
370;  Mayes  v.  Palmer,  208  Fed.  97,  125 
C.  C.  A.  325,  31  Am.  Bankr.  Rep.  225; 
In  re  Starkweather  &  Albert  (D.  C.)  206 
Fed.  797,  30  Am.  Bankr.  Rep.  743; 
Sparks  v.  Marsh  (D.  C.)  177  Fed.  739, 
24  Am.  Bankr.  Rep.  280;    In  re  Gesas. 

146  Fed.  734,  77  C.  C.  A.  291,  16  Am. 
Bankr.  Rep.  872;  Morgan  v.  First  Nat. 
Bank.  145  Fed.  466,  76  C.  C.  A.  236,  16 
Am.    Bankr.    Rep.    639;    Rubensteln    v. 


Lottow,  223  Mass.  227,  111  N.  E.  973; 
Abele  v.  Beacon  Trust  Co.,  228  Mass. 
438,  117  N.  E.  833;  Craig  v.  Sharp 
(Mo.  App.)  219  S.  W.  95;  Newman  v.* 
Tootle^Campbell  Dry  Goods  Co.,  174  Mo. 
App.  528,  160  S.  W.  825;  Elmest  Wolflf 
Mfg.  Co.  V.  Battreal  Shoe  Co.,  192  Mo. 
App.  113,  180  S.  W.  396;  Corey  ▼.Black- 
well  Lumber  Co.,  24  Idaho,  642,  135  Pae. 
742 ;  Cauthom  v.  Burley  State  Bank,  26 
Idaho,  532,  144  Pac.  1108 ;  Soule  v.  First 
Nat.  Bank,  26  Idaho,  66,  140  Pac,  1098; 
Baden  v.  Bertenshaw,  68  Kan.  32,  74  Pac. 
6S9;  Snmmerville  v.  Stockton  Milling 
Co..  142  Cal.  529.  76  Pac.  243;  Whitwell 
V.  Wright,  115  N.  Y.  Supp.  48 ;  Jackman 
V  Eau  Claire  Nat.  Bank,  125  Wis.  465, 
104  N.  W.  98,  115  Am.  St.  Rep.  955 :  M. 
Kahn  &  Bro.  v.  Bledsoe,  22  Okl.  666.  08 
Pac.  921;  Stewart  v.  Hoffman,  31  Mont. 
184,  77  Pac.  689,  81  Pac.  3;  Locke  v. 
Winning,  3  Mass.  325.  The  giving  of  a 
preference  must  be  the  act  of  the  bank- 
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curity  should  be  actual  and  in  such  form  as  to  be  effective  if  not  avoided 
in  the  bankruptcy  proceedings.  A  mere  intent  to  give  or  to  gain  a  prefer- 
ence is  nothing  at  afll  if  not  accomplished  by  the  execution  of  the  pur- 
pose." It  is  essential  that  the  creditor  should  actually  receive  some  por- 
tion of  the  bankrupt's  property  or  assets.  And  though  the  bankrupt 
may  have  made  a  transfer  of  property,  intending  that  the  creditor  should 
receive  it  and  thereby  be  preferred,  this  is  not  enough  if  the  creditor 
does  not  receive  the  property."  So,  a  creditor  who  has  never  accepted 
a  deed  of  trust  or  mortgage  which  would  give  him  a  preference  may 
disclaim  all  interest  in  it  and  prove  his  debt  as  unsecured.**  And  a  pref- 
erence cannot  be  created  by  an  attempted  conveyance  which  was  orig- 
inally and  remains  a  mere  and  absolute  nullity." 

Again,  it  must  be  noted  that  the  preference  must  be  created  by  the 
act  or  procurement  of  the  debtor,  not  by  the  creditor's  assertion  of  an 
existing  legal  right  or  remedy.  Thus,  the  act  of  one  who  simply  retakes 
the  possession  of  property  of  his  own  which  is  in  the  possession  of  the 
bankrupt  does  not  make  him  a  preferred  creditor.*'  And  this  applies  to 
the  reclamation  of  property  originally  placed  in  the  bankrupt's  hands 
under  a  contract  of  conditional  sale  reserving  title  in  the  seller  until  pay- 
ment.** And  so,  an  unpaid  vendor  of  goods  who  exercises  the  right  of 
stoppage  in  transitu  does  not  thereby  gain  a  preference,  though  it  be 
with  the  consent  of  the  debtor,  for  the  latter  cannot  be  considered  as 
active  in  the  creation  of  a  preference  merely  because  he  assents  to  what 
he  could  not  lawfully  prevent." 

Next,  it  is  essential  to  a  preferential  transfer  that  the  bankrupt 
should  have  turned  over  to  the  creditor  some  portion  of  his  own  prop- 
erty, so  that  his  available  estate  is  thereby  diminished.**  And  the  prop- 
erty transferred  must  have  been  of  such  a  nature  that  his  creditors 
would  have  the  right  to  subject  it  to  the  satisfaction  of  their  claims.** 


nipt  himself.  Where  a  receiver  in  bank- 
ruptcy deposits  money  in  a  checking  ac- 
comit  with  a  bank  to  which  the  bankrupt 
^as  indebted,  and  which  afterwards 
closes  its  doors,  this  is  not  the  giving 
of  a  preference.  In  re  United  Grocery 
Co.  (D.  C.)  253  Fed.  267,  41  Am.  Bankr. 
Rep.  824. 

IS  In  re  Bonsfleld  &  Poole  Mfg.  Co.,  16 
N.  B.  K.  489,  Fed.  Caa  No.  1,703. 

14  AleUo  V.  Crampton,  201  Fed.  891, 120 
0.  C.  A.  189,  29  Am.  Bankr.  Rep.  1 ;  Eng- 
el  T.  Union  Square  Bank,  182  N.  Y.  544, 
75  N.  E.  1129. 

i>In  re  Saunders,  2  Low.  444,  E^. 
Cas.  No.  12,371. 

leBosenblnth  v.  De  Forest  &  Hotch- 
kiss  Ck>.,  85  Conn.  40,  81  Atl.  955. 


i»  In  re  Wright-Dana  Hardware  Co., 
205  Fed.  335,  30  Am.  Bankr.  Rep.  582. 

18  In  re  Farmers'  Co-operative  Co.,  202 
Fed.  1005,  30  Am.  Bankr.  Rep.  187;  In 
re  Anson  Mercantile  Co.,  203  Fed.  870; 
In  re  Levin,  173  Fed.  119,  21  Am.  Bankr. 
Rep.  665. 

10  In  re  Foot,  11  Blatchf.  530,  11  N.  B. 
R.  153,  Fed.  Cas.  No.  4.907. 

20  Mason  v.  National  Herkimer  County 
Bank,  172  F«l.  529,  22  Am.  Bankr.  Rep. 
733 ;  In  re  Grocers'  Banking  Co.  (D.  C.) 
26C  Fed.  900, 46  Am.  Bankr.  Rep.  150 ;  In 
re  Schwab  (D.  C.)  258  Fed.  772,  44  Am. 
Bankr.  Rep.  185;  O'Connell  v.  City  of 
Worcester,  225  Mass.  159,  114  N.  E.  201. 

21  In  re  Leech,  171  Fed.  622,  96  C.  C. 
A.  424,  22  Am.  Bankr.  Rep.  599. 
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Hence  the  transfer  of  an  exempt  homestead  does  not  come  within  the 
denunciation  of  the  act  though  every  other  element  of  a  preference  be 
present,  except  in  so  far  as  its  value  may  exceed  the  statutory  limit  of 
the  exemption.**  And  an  assignment  (as  security  for  a  loan)  of  some- 
thing which  does  not  constitute  legal  "property"  but  is  no  more  than 
a  mere  revocable  license  or  privilege,  as,  a  newspaper  agency  or  route, 
does  not  constitute  a  preference.**  And  mere  fictitious  book  entries, 
though  made  through  collusion  between  the  creditor  and  the  bankrupt, 
for  the  purpose  of  deceiving  others,  but  which  do  pot  succeed  in  such 
purpose  and  do  not  affect  the  rights  of  other  creditors,  do  not  constitute 
a  preference.**  And  so  of  the  mere  giving  of  an  indorsed  note  by  the 
bankrupt,  as  the  advantage  secured  by  the  creditor  is  not  out  of  the 
bankrupt's  estate.**^  But  on  the  other  hand,  it  is  immaterial  to  whom  the 
transfer  is  made,  if  it  is  meant  to  pay  the  claim  of  one  creditor  in  pref- 
erence to  others ;  *•  and  a  transfer  by  a  bankrupt  indirectly  or  through  a 
third  person  may  constitute  a  preference,  if  made  with  this  purpose  and 
intent*'  And  the  making  of  the  preference  and  incurring  its  penalty 
are  independent  of  any  actual  fraud,**  and  the  result  is  the  same  whether 
or  not  the  transfer  is  fraudulent  at  common  law,  or  under  the  statute  oi 
fraudulent  conveyances,  or  otherwise.**  And  the  mere  failure  to  recqrd 
a  deed  or  mortgage  given  as  security  until  after  the  bankruptcy  of  the 
grantor  does  not  constitute  the  same  an  unlawful  preference.^^ 

But  there  must  have  been  a  real  antecedent  debt  or  claim  of  the  cred- 
itor to  be  satisfied.  It  is  held  that  a  contract  between  a  bank  making 
loans  from  day  to  day  to  a  stockbroker  and  the  broker,  which  stipulates 
that  the  day  loans  shall  be  used  specifically  for  the  release  of  the  brok- 
er's pledged  securities,  that  their  proceeds  or  the  proceeds  of  substituted 
securities  shall  be  immediately  deposited  in  the  bank  in  repayment  of 
the  loan,  and  that  the  broker  shall  actually  take  up  the  pledged  securi- 
ties and  deliver  them  to  purchasers  against  payment  of  the  price,  'does 
not  create  a  voidable  preference  by  the  broker.  For  "the  loan  and  re- 
payment the  same  day  should  be  regarded  as  one  transaction,  the  fact 

««  First  Nat.  Bank  v,  Lanz,  202  Fed,  153  Iowa,  225,  133  N.  W,  100 ;  First  Nat. 

117,  29  Am.  Bankr.  Rep.  247 ;  First  Nat.  Bank  v.  Blackburn,  256  Fed.  527,  167  C. 

Bank  of  Cleveland  v.  Orten,  43  Okl.  325,  C.  A.  509,  43  Am.  Bankr.  Rep.  680. 

142  Pac.  1096.  2  8  Wrigl^t  v.  Gotten,  140  N.  O.   1,  52 

2  3  In  re  Martin,  200  Fed.  940,  29  Am.  S.  E.  141. 

Bankr.  Rep.  623.  29  Webb's  Trustee  v.  Lynchburg  Shoe 

2*  In  re  Steam  Vehicle  Co.,  121  Fed.  Co.,  107  Va.  807,  60  S.  E.  130;   WiUiams; 

939,  10  Am.  Bankr.  Rep.  385.  v.  German-American  Trust  Co.,  219  Fed. 

2  5  Dairy mple  v.  Hillenbrand,  62  N.  T.  507,  135  C.  C.  A.  257,  33  Am.  Bankr.  Rep. 

5,  20  Am.  Rep.  438.  COO. 

2«  Bank  of  Wayne  v.  Gold,  146  App.  so  in  re  Mcintosh.  150  Fed.  646,  86  O. 

Dlv.  296,  130  N.  Y.  Supp.  942.  C.  A.  250,  18  Am.  Bankr.  Rep.  169 ;    In 

2T  In  re  Harrison  Bros.,  202  Fed.  244;  re  Sola  e  Hijo  (C.  C.  A.)  261  Fed.  822.  44 

Wickwire  v.  Webster  City  Sav.  Bank,  Am.  Bankr.  Rep.  372. 
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that  they  were  not  literally  contemporaneous  being  a  necessary  result  ot 
the  nature  of  the  business."  **  And  it  is  essential  that  the  effect  of  the 
preference  should  enable  the  creditor  to  obtain  a  larger  proportion  of 
his  total  claim  than  goes  to  other  creditors  of  the  same  class.**  Hence 
there  is  no  preference  if  the  creditor  accepts  only  that  part  of  his  debt 
to  which  he  would  be  entitled  if  all  the  property  liable  to  tlie  debtor's 
debts  should  be  apportioned  among  his  creditors,**  But  the  test  is  this 
actual  receiving  of  a  larger  percentage  than  other  creditors;  it  is  not 
whether  or  not,  in  view  of  the  obligation  of  sureties  to  pay  the  claim,  the 
payment  actually  benefited  the  preferred  creditor.**  And  a  payment  is 
none  the  less  a  preference  because  some  other  creditors  have  also  ob- 
tained larger  payments  on  their  claims  than  they  would  have  been  en- 
titled to  in  the  bankruptcy  proceedings.**  But  if  all  the  creditors  con- 
sented to  a, discrimination  in  the  payment  of  claims,**  or  if  they  all  joined 
in  the  arrangement  by  which  the  transfer  was  made,  no  one  can  raise 
the  objection  that  an  unlawful  preference  was  created,  though  one  credi- 
tor did  secure  more  than  his  share.*'  And  if  there  is  a  surplus  of  the 
estate  after  paying  all  the  other  creditors,  the  preferred  creditor  is  en- 
titled to  what  he  has  secured,  for,  as  between  the  bankrupt  and  himself, 
the  preference  is  not  voidable.** 

§  576.    Transferee  as  "Creditor"  or  "Person  Benefited." — A  trans- 
fer or  security,  to  amount  to  a  preference,  must  have  been  given  to  a 


SI  Ernst  v.  Mechanics*  &  Metals  Nat 
Bank.  201  Fted.  664,  120  C.  C.  A.  92,  29 
Am.  Bankr.  Rep.  289.  But  the  bank  ob- 
tains a  preference,  voidable  on  the  sub- 
sequent bankruptcy  of  the  brokers,  where 
after  their  suspension,  it  receives  securi- 
ties to  make  good  the  brokers'  obligation 
to  the  bank,  with  notice  in  terms  that 
it  Is  thereby  receiving  a  preference  and 
that  the  brokers  are  going  Into  bankrupt- 
cy. National  City  Bank  v.  Hotchkiss,  231 
U.  S.  50,  .34  Sup.  Ct.  20,  58  L.  Ed.  115, 
31  Am.  Bankr.  Rep.  291. 

»2  Grandison  v.  National  Bank  of 
Commerce,  231  Fed.  SOO,  145  C.  C.  A. 
620,  36  Am.  Bankr.  Rep.  438;  John  S. 
Brittain  Drj'  Goods  Co.  v.  Bertenahaw, 
68  Kan.  734,  75  Pac.  1027;  Sellers  v. 
Hayes,  163  Ind.  422.  72  N.  E.  119. 
Whether  a  payment  effects  a  preference 
depends  on  its  effect  at  the  time  when 
made,  and  not  upon  what  other  creditors 
receive  on  the  final  settlement.  Slayton 
V.  Drown,  93  Vt.  290,  107  Atl.  307.  A 
preference  by  a  bankrupt  made  within 
four  months  of  his  bankruptcy  may  be 
unlawful  though  only  sufficient  to  pay  a 


part  of  the  indebtedness  for  which  It  is 
given.  William  Schuette  &  Co.  v.  Swank, 
265  Pa.  576,  109  Atl.  531. 

8  8  Ilerzberg  v.  Riddle,  171  Ala.  368,  54 
South,  a^o. 

84  S warts  V.  Fourth  Nat.  Bank,  117 
Fed.  1,  54  C.  C.  A.  387.  8  Am.  Bankr. 
Rep.  673;  In  re  Star  Spring  Bed  Co..  243 
Fed.  957,  40  Am.  Bankr.  Rep.  1.  A 
transfer  of  property,  having  all  the  es- 
sential elements  of  a  preference,  is  void- 
able although  the  creditor  received  only 
an  indirect  benefit  by  the  satisfaction  of 
an  obligation  for  which  he  was  liable  as 
a  guarantor  or  otherwise.  Smith  v. 
Coury  (D.  C.)  247  Fed.  108,  41  Am. 
Bankr.  Rep.  219. 

85  In  re  Jacob  Y.  Shantz  &  Son  Co.  (D. 
C.)  205  Fed.  425,  30  Am.  Bankr.  Rep.  552; 
In  re  Mayo  Contracting  Co.,  157  Fed. 
469,  19  Am.  Bankr.  Rep.  551. 

8eCurran  v.  Munger,  6  N.  B.  R.  33, 
Fed.  Cas.  No.  3,487. 

»T  Judson  V.  Courier  Co.,  8  Fed.  422. 
88  In  re  McOulre,  8  Ben.  452,  Fed.  Oaa. 
No.  8,813. 
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"creditor"  or  "person  to  be  benefited  thereby."  Nothing  is  within  the 
purview  of  this  provision  except  with  reference  to  debts  which  may  be 
proved  for  a  dividend,  but,  on  the  other  hand,  anything  which  may  be 
proved  is  within  its  purview.**  It  is  therefore  not  necessary  that  the 
creditor's  claim  should  be  presently  due,  it  is  sufficient  if  it  exists  as  a 
fixed  liability,**  and  a  creditor  who  receives  property  in  settlement  of  a 
claim  not  yet  matured  may  be  chargeable  with  accepting  a  preference.** 
Again,  it  is  immaterial  that  the  creditor  may  be  an  officer  of  the  bank- 
rupt corporation.**  But  a  bankrupt  who  pays  money  to  the  creditors 
of  his  wife  does  not  give  a  preference,  although  the  effect  is  to  reduce  the 
percentage  which  would  otherwise  be  paid  to  his  own  creditors.**  So  a 
person  who  has  contracted  to  purchase  property  from  the  bankrupt  and 
has  made  an  advance  payment  thereon  is  not  a  "creditor"  in  any  prop- 
er sense  and  the  deduction  of  the  amount  of  such  advance  from  the  price 
when  payment  was  made  on  delivery  is  not  the  receiving  of  a  prefer- 
ence.**   The  same  is  true  of  persons  who  may  have  a  cause  of  action  to 


»»  Clarke  v.  Rogers,  183  Fed.  518,  106 
G.  G.  A.  64,  26  Am.  Bankr.  Rep.  413. 
And  see  Bailey  v.  Baker  Ice  Mach.  Go., 
239  U.  S.  268,  36  Sup.  Gt.  50,  60  L.  Ed. 
275,  35  Am.  Bankr.  Rep.  814 ;  In  re  Webb 
Co.  (D.  C.)  224  Fed.  258,  34  Am.  Bankr. 
Rep.  785;  Bridgeton  Nat.  Bank  v.  Way, 
253  Fed.  731,  165  Q.  G.  A.  325.  A  bank 
which  has  discounted  notes  of  third  per- 
sons made  payable  to  the  bankrupt  and 
indorsed  by  him  is  a  general  creditor  of 
the  bankrupt,  as  respects  the  question  of 
receiving  a  preference.  In  re  Star  Spring 
Bed  Co.  (C.  C.  A.)  265  Fed.  133,  45  Am. 
Bankr.  Rep.  650.  Though  the  bankrupt 
may  have  obtained  money  from  another 
person  by  fraud,  the  latter  has  a  claim 
against  him  provable  in  the  bankruptcy 
proceedings  and  therefore  is  a  creditor. 
Watchmaker  v.  Barnes,  259  Fed.  783, 170 
G.  G.  A.  583,  43  Am.  Bankr.  Rep.  632. 
But  the  provision  as  to  preferences  has 
no  application  to  owners  of  property, 
who  have  no  claim  against  a  bankrupt 
contractor,  on  account  of  possible  liens 
by  a  preferred  subcontractor.  Jump  v. 
Bernier,  221  Mass.  241,  108  N.  E.  1027. 
And  where  a  corporation,  at  a  time  when 
It  was  solvent  and  a  jroinp:  concern,  de- 
clared and  paid  dividends  to  its  stock- 
holders, which  were  received  by  them  in 
ignorance  of  the  fact  that  they  were 
really  paid  out  of  the  caiJital  stock,  the 
trustee,  in  the  corporation's  subseiiuent 
bankruptcy,  cannot  recover  such  divi- 
dends.    Carlisle  v.  Ottley,  143  Ga.  797. 


85  S.  E.  1010,  L.  R.  A.  1917G,  395,  Ann. 
Cas.  1917A,  573. 

40  Moody  V.  Chicago  Title  &  Trust  Co., 
138  111.  App.  233;  Burpee  v.  First  Nat 
Bank,  5  Biss.  405,  9  N.  B.  R.  314,  Fed. 
Cas.  No.  2,185;  Bean  v.  Brookmire,  1 
Dill.  25,  4  N.  B.  R.  196,  Fed.  Gas.  No. 
1,168.  Extension  of  credit  to  a  bank- 
rupt for  the  price  of  stocks  which  were 
sold  to  it  for  cash  will  constitute  the 
seller  a  general  creditor,  and  render  a 
mortgage  given  to  secure  the  price  a 
voidable  preference.  Security  Trust  & 
Sav.  Bank  v.  Wm.  R.  Staats  Co.,  2X5 
Fed.  514, 147  C.  C.  A.  400,  37  Am.  Bankr. 
Rep.  547. 

4 1  Mathews  v.  Riggs,  80  Me.  107,  13 
Ati.  48. 

*2  Cooper  V.  Miller  (C.  G.  A.)  203  Fed. 
383,  30  Am.  Bankr.  Rep.  194.  Where  the 
owner  of  all  the  stock  of  a  trading  cor- 
poration, when  it  was  indebted  and  with- 
in four  months  l)efore  the  filing  of  a  pe- 
tition in  bankruptcy  against  it,  trans- 
ferred the  greater  part  of  its  bank  de- 
posit, which  constituted  practically  its 
only  asset,  to  himself  in  payment  of  al- 
leged claims,  the  transaction  constituted 
a  preference.  Boston  West  Africa  Trad- 
ing Co.  V.  Quaker  City  Morocco  Co.  (C- 
C.  A.)  261  Fed.  665,  44  Am.  Bankr.  Rep. 
315. 

4  8  In  re  Kayser,  177  Fed.  383,  100  C. 
C.  A.  615,  24  Am.  Bankr.  Rep.  174. 

**  Templeton  v.  Kehler,  173  Fed.  575. 
23  Am.  Bankr.  Rep.  41.    But  a  husband's 
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charge  the  debtor  with  a  statutory  liability  for  the  debts  of  a  corpora- 
tion.** And  where  one  partner  sells  to  the  other  his  entire  interest  in 
the  property  of  the  firm,  the  transferee  is  not  a  creditor,  aixd  the  trans- 
action is  not  impeachable  as  a  preference.**  Again,  where  the  bankrupt 
feloniously  or  fraudulently  got  possession  of  personal  property  which 
was  in  the  custody  of  a  warehouseman  as  bailee  of  the  owner,  and,  on 
being  discovered,  settled  with  the  warehouseman  by  turning  over  money, 
property,  or  securities,  this  does  not  constitute  the  giving  of  a  prefer- 
ence, because  the  warehouseman  was  not  a  creditor  of  the  bankrupt.*' 
As  to  the  meaning  of  the  phrase  "person  to  be  benefited  thereby,"  it  is 
held  that  a  transaction  which  has  the  purpose  and  eflFect  of  exonerating 
or  releasing  a  surety  for  the  bankrupt  "benefits"  the  latter  within  the 
meaning  of  the  statute.*'  And  so,  a  transfer  of  property  by  an  insol- 
vent debtor  by  means  of  which  a  note  given  by  himself  and  a  surety  is 
paid,  and  the  transferee,  who  had  obligated  himself  to  indemnify  the 
surety  against  loss  thereon,  is  released  from  his  liability,  is  one  by  which 
such  transferee  is  benefited.** 

To  constitute  a  preference,  it  is  further  necessary  that  the  preferred 
creditor  should  be  placed  in  position  to  collect  a  greater  percentage  of 
his  claim  than  "any  other  creditor  of  the  same  class."  If  all  the  credi- 
tors of  the  same  class  are  equally  interested  in  and  benefited  by  the 
transaction  in  question,  there  is  no  preference.**  And  it  is  said  that  the 
test  of  the  classification  of  creditors  is  the  percentage  of  their  claims 
which  they  are  entitled  to  draw  out  of  the  estate  of  the  bankrupt.  If 
they  are  entitled  to  receive  the  same  percentage,  they  are  in  the  same 
class,  but  if  different  percentages,  in  different  classes."  And  the  fact 
that  a  debt  owing  by  an  insolvent  is  secured  does  not  prevent  a  transfer 
of  property  by  the  insolvent  to  pay  it  from  being  preferential  as  to  cred- 
itors not  secured."  At  least,  creditors  whose  claims  are  secured  by  in- 
dorsement or  guaranty  of  one  or  more  third  persons  are  in  the  same  class 


breach  of  agreement  to  convey  to  Us 
wife  land  purchased  with  her  money,  the 
tlHe  being  taken  in  his  own  name,  wiU 
make  her  a  creditor,  so  that  a  convey- 
ance in  derogation  of  the  rights  of  other 
creditors  will  operate  as  a  preference. 
In  re  Kean  (D.  O.)  237  Fed.  682,  38  Am. 
Bankr.  Rep.  628. 

*5  Cookingham  v.  Ferguson,  8  Blatchf. 
488,  4  N.  B.  B.  635.  Fed.  Cas.  No.  3,182. 

*«  In  re  Rudnick,  102  Fed.  750,  4  Am. 
Bankr.  Rep.  531. 

*7  Keystone  Warehouse  Co.  v.  Bissell, 
203  Fed.  652,  30  Am.  Bankr.  Rep.  213. 

48  In  re  Sanderson,  149  Fed.  273,  17 


Am.  Bankr.  Rep.  871.  And  the  rule  is 
the  same  as  to  the  accomuiodation  iu- 
dorser  of  the  bankrupt's  note.  Goldman 
v.  Cohen  (C.  C.  A.)  261  Fed.  672,  44  Am. 
Bankr.  Rep.  318. 

4»  Huntington  v.  Baskerville,  192  Fed. 
813,  113  O.  C.  A.  137,  27  Am.  Bankr.  Rep. 
219. 

5  0  Gill  v.  Beirs  Knitting  Mills,  128 
App.  Div.  691,  113  N.  Y.  Supp.  90. 

oiSwarts  v.  Fourth  Nat.  Bank,  117 
Fed.  1,  54  0.  C.  A.  387,  8  Am.  Bankr. 
Rep.  673. 

«2  Horstman  v.  little  (Tex.  Civ.  App.) 
88  S.  W.  286. 
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as  those  whose  claims  are  not  so  secured.**  But  strictly  speakings  there 
are  only  two  general  classes  of  creditors,  first,  those  who  have  priority 
and  who  are,  to  be  paid  in  full,  and  second,  creditors  who  are  entitled  to 
equal  dividends  after  the  claims  entitled  to  priority  have  been  paid.** 
Hence,  for  instance,  payments  made  by  a  bankrupt  to  a  clerk  within 
three  months  prior  to  the  filing  of  the  petition,  in  the  absence  of  specific 
application  to  other  debts,  are  to  be  applied  in  payment  of  the  wages 
earned  by  the  clerk  durinjg;  that  time,  but  such  payments,  up  to  the 
amount  of  wages  so  earned,  do  not  constitute  a  preference  which  must 
be  surrendered  before  the  clerk  can  prove  his  claim  for  the  remainder 
due  him,  unless  the  bankrupt's  assets  are  insufficient  to  pay  all  the 
priority  claims.** 

§  577.  Same;  Guarantors,  Sureties,  and  Indorsers. — A  guarantor  or 
surety  for  the  bankrupt,  or  an  indorser  of  his  notes,  or  the  accommoda- 
tion maker  of  a  note  for  his  use  and  benefit,  is  a  "creditor"  within  the 
meaning  of  the  bankruptcy  act,  and  if  he  receives  money  or  security  or 
collateral  from  the  bankrupt  to  meet  the  obligation  when  it  shall  ma- 
ture, or  to  secure  himself  against  loss,  under  such  circumstances  as 
would  constitute  it  a  preference  in  other  cases,  ke  is  to  be  treated  as  a 
preferred  creditor,  and  must  surrender  his  preference  before  being  ad- 
mitted to  prove  his  debt,  or  may  be  required  to  surrender  it  at  the  suit  of 
the  trustee.**  Thus,  where  an  agreement  for  the  indemnification  of  a 
contractor's  surety  assigned  to  the  latter  all  the  contractor's  plant  in  the 
event  of  the  contractor's  being  unable  to  complete  the  undertaking,  and 
the  contractor  subsequently  abandoned  the  contract  and  was  adjudged 
bankrupt,  the  surety  became  a  creditor  from  the  date  of  the  abaiidon- 


B»  Swarts  V.  Fourth  I^at.  Bank,  117 
Fed.  1,  54  C.  C.  A.  387, 8  Am.  Bankr.  Rep. 
073.  See  In  re  Ilarpke,  116  Fed.  295,  54 
C.  C.  A.  97,  8  Am.  Bankr.  Rep.  5.35. 

s*  Livingstone  v.  ITeineman.  120  Fed. 
786,  57  C.  C.  A.  151,  10  Am.  Bankr.  Rep. 
39. 

5  5  In  re  Flick,  105  Fed.  603,  5  Am. 
Bankr.  Rop.  465. 

56  Cohen  v.  Goldman,  250  Fed.  599, 
162  C.  C.  A.  615,  42  Am.  Bankr.  R^p.  85 : 
Chapman  v.  Hunt  (D.  C.)  248  Fod.  160. 
41  Am.  Bankr.  Rep.  482 :  Smith  v.  Coury 
(D.  C.)  247  Fed.  168,  41  Am.  Bankr.  Rep. 
219 ;  Lazarus  v.  Eapan,  206  Fed.  518,  30 
Am.  Bankr.  Rep.  207 ;  Paper  v.  Stern  (C. 
C.  A.)  198  Fed.  642,  28  Am.  Bankr.  Rep. 
592 ;  Kobusch  v.  Hand,  156  Fed.  660,  84 
C.  C.  A.  372,  19  Am.  Bankr.  Rep.  379; 
Stem  V.  Paper,  183  Fed.  228,  25  Am. 
Bankr.  Rep.  451;  Huttig  Mfg.  Co.  v.  Ed- 
wards. 160  Fed.  619,  87  C.  C.  A.  521,  20 


Am.  Bankr.  Rep.  349;  In  re  Christopher 
Bailey  &  Son,  166  Fed.  982.  21  Am. 
Bankr.  Rep.  911 ;  Swarts  v.  Siegel,  117 
Fed.  13,  54  C.  C.  A.  399,  8  Ajn.  Bankr. 
Rep.  689;  Crandall  v.  Coats,  133  Fed. 
965,  13  Am.  Bankr.  Rep.  712;  Thomas  v. 
Woodbury,  1  Hask.  559,  Fed.  Cas.  No. 
13,916 :  Smith  v.  Little.  5  Biss.  490.  9  N. 
B.  R,  111.  Fed.  Cas.  No.  13.072;  Scani- 
mon  V.  Cole.  3  Cliff.  472.  5  N.  B.  R.  257. 
Fed.  Cas.  No.  12,432 ;  Ahl  v.  Thomer,  2 
Bond.  287,  3  N.  B.  R.  118,  Fed.  Cas.  No. 
103;  Sill  V.  Solberg.  10  Blss.  252.  6  Fed. 
468:  Goldberg  v.  Harlan,  33  Ind.  App. 
465,  67  N.  E.  707;  Bank  of  Wayne  v. 
Gold,  146  App.  Div.  296,  130  N.  Y.  Sup]». 
942;  Piatt  v,  Ives,  86  Conn.  690,  86  Atl. 
579;  M.  Kahn  &  Bro.  v.  Bledsoe.  22  Okl. 
666,  98  Pac.  921;  Horstman  v.  Little 
(Tex.  Civ.  App.)  88  S.  W.  286.  Comparv^ 
Horton  v.  Bamford.  79  N.  J.  Bq.  356.  81 
Ati.  761. 
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ment  of  the  contract,  within  the  provisions  of  the  statute  relating  to 
preferences,  although  the  amount  of  the  surety's  claim  depended  on  con- 
tingencies and  was  not  liquidated.*'  So  a  surety  for  the  bankrupt  who 
has  discharged  the  debt,,  either  before  or  after  the  bankruptcy,  is  sub- 
rogated to  the  rights  of  the  creditor,  but  is  also  affected  by  any  prefer- 
ence received  by  the  creditor  before  payment,  which  inheres  in  the 
claim.*^*  But  where  an  indorser  receives  from  the  maker  of  the  note  an 
amount  sufficient  to  pay  a  part  thereof,  and  loans  him  the  balance  re- 
quired to  pay  it,  he  will  not  be  chargeable  with  taking  a  preference  be- 
yond the  amount  actually  paid  to  him  by  the  maker.*^*  On  the  same 
principle,  a  creditor  who  receives  the  debtor's  note  or  check,  indorses  it, 
and  procures  it  to  be  discounted  at  a  bank,  remains  a  creditor  within  the 
meaning  of  the  bankruptcy  act,  and  the  payment  of  the  note  or  check  to 
the  bank  after  the  debtor's  insolvency  and  within  four  months  prior  to 
his  bankruptcy,  constitutes  a  preferential  transfer  of  property  to  the  in- 
dorser, which  will  debar  him  from  the  allowance  of  any  claim  in  his  fa- 
vor, unless  the  amount  so  paid  is  first  surrendered.**  Likewise,  the  pay- 
ment to  a  bank  by  an  insolvent,  within  four  months  prior  to  his  bank- 
ruptcy, of  notes  gfiven  to  third  persons,  but  which  have  been  indorsed  to 
and  arc  owned  by  the  bank,  constitutes  a  preference  given  to  the  bank, 
which  it  must  surrender  before  proving  a  claim  against  the  estate.®^ 
But  a  note  discounted  by  a  bank  without  knowledge  of  the  insolvency  of 
the  maker  and  in  due  course  of  business,  by  crediting  the  payee  with  the 
amount  of  the  discount,  which  note  in  the  hands  of  the  payee  and  indors- 
er would  not  be  provable  against  the  maker's  estate  in  bankruptcy  until 
certain  preferences  received  were  surrendered,  is  provable  by  the  bank 
as  a  bona  fide  holder.®* 

§  578.  Nature  and  Form  of  Transaction. — Whether  or  not  a  given 
transaction  amounts  to  a  preference  is  to  be  determined  by  its  effect  in 
giving  an  undue  advantage  to  the  particular  creditor,  rather  than  by  its 
form,  for  the  court  will  look  to  the  result  and  not  to  the  way  in  which 


RTWood  V.  United  States  Fidelity  & 
Guaranty  Co.,  143  Fed.  424.  16  Am. 
Bankr.  Rep.  21. 

•«  Livingston  v.  Heineman,  120  Fed. 
786,  57  C.  C.  A.  154, 10  Am.  Bankr.  Rep. 
39:  In  re  Schmecliel  Cloak  &  Suit  Co., 
104  Fed.  64,  4  Am.  Bankr.  Rep.  719.  But 
see  In  re  New,  116  Fed.  116,  8  Am. 
Bankr.  Rep.  566. 

5»  Thomas  v.  Woodbury,  1  Hask.  559, 
Fed.  Cas.  No.  13,916. 

«o  S warts  v.  Fourth  Nat.  Bank,  117 
Fed.   1,  64  C.  C.  A.  387,  8  Am.    Bankr. 


Rep.  673;  In  re  Lyon,  121  Fed.  723,  58 
C.  C.  A.  143,  10  Am.  Bankr.  Rep.  25 ;  In 
ro  Meyer,  115  Fed.  997,  8  Am.  Bankr. 
Rep.  598 ;  In  re  Waterbiiry  Furniture 
Co.,  114  Fed.  255,  8  Am.  B.^nkr.  Rop.  79. 
But  see  In  re  Bullock.  116  Fed.  667,  8  Am. 
Bankr.  Rep.  646;  Thomas  v.  Woodbury, 
1  Ilask.  559,  Fed.  Cas.  No.  13,916. 

61  In  re  George  M.  HiH  Co.,  130  Fed. 
315,  64  C.  C.  A.  561,  66  L.  R.  A.  68,  12 
Am.  Bankr.  Rep.  221. 

62  In  re  Levi,  121  Fed.  198,  9  Am. 
Bankr.  Rep.  176;  In  re  Wyly,  116  Fed. 
,^S,  8  Am.  Bankr.  Rep.  604, 


§  678 


LAW  OF  BANKRUPTCY 


1182 


it  is  accomplished.**  In  regard  to  "transfers"  of  property,  this  word  is 
to  be  taken  in  the  very  broad  sense  assigned  to  it  in  the  first  section  of 
the  bankruptcy  law,  where  it  is  declared  that  it  shall  include  "the  sale 
and  every  other  and  different  mode  of  disposing  of  or  parting  with  prop- 
erty, or  the  possession  of  property,  absolutely  or  conditionally,  as  a  pay- 
ment, pledge,  mortgage,  gift,  or  security."  Hence,  if  the  other  condi- 
tions are  present,  any  form  of  mortgage  or  other  lien  which  is  meant  to 
give  to  one  or  more  creditors  an  undue  advantage  over  others,  will  be 
a  voidable  preference,**  including  a  chattel  mortgage,**  or  a  deed  of  trust 
in  the  nature  of  a  mortgage,**  or  an  unrecorded  bill  of  sale  of  furniture 
and  fixtures  given  by  a  tenant  as  security  for  past-due  rent,*'  or  a  bill  of 
sale  of  property  to  a  creditor  who  has  attached  it.**  So,  an  assignment 
by  an  insolvent  trader  of  his  stock,  book  accounts,  and  other  assets  to 
one  of  his  creditors,  the  latter  in  return  agreeing  to  assume  and  pay  cer- 
tain debts,  is  a  preference  if  it  enables  that  creditor  to  secure  his  own 
debt  in  full  or  in  a  larger  proportion  than  other  creditors .**  The  same 
is  true  of  the  assignment  of  a  policy  of  life  insurance,'*  or  of  a  claim 
against  a  fire  insurance  company  for  a  loss  under  its  policy.'*  And 
where  a  mortgage  is  given  on  property  under  circumstances  such  as  to 
render  it  a  voidable  preference,  and  insurance  is  taken  out  on  the  mort- 


•8  Rogers  v.  Fidelity  Sav.  Bank  &  Loan 
Co.,  172  Fed.  735,  23  Am.  Bankr.  Rep. 
1 ;  In  re  C.  J.  McDonald  &  Sons,  178  Fed. 
487,  24  Am.  Bankr.  Rep.  446.  A  transac- 
tion by  which  a  bankrupt  changed  Its 
indebtedness  to  a  bank,  so  that  It  ma- 
tured at  an  earlier  date,  and  assigned 
collateral,  the  proceeds  of  which  the 
bank  at  such  earlier  date  applied  on  the 
indebtedness,  was  held  to  have  effected 
a  voidable  preference.  Fifth  Nat.  Bank 
V.  Lyttle,  250  Fed.  361,  162  O.  C.  A.  431, 
41  Am.  Bankr.  Rep.  370.  A  provision  of 
law  In  Porto  Rico  gives  a  preferential 
status  to  debts  when  authenticated  by 
acknowledgment  before  a  notary.  When 
this  device  is  resorted  to,  with  reference 
to  a  promissory  note,  by  a  creditor  and 
an  insolvent  debtor  within  four  months 
of  his  bankruptcy,  to  defeat  the  bank- 
ruptcy law,  it  must  fail,'as  an  attempt  to 
create  a  preference.  In  re  Vidal,  23;i 
Fed.  7.^3,  147  C.  C.  A.  499,  36  Am.  Bankr. 
Rep.  783. 

84  In  re  Hawkins  (D.  C.)  243  Fed.  792, 
40  Am.  Bankr.  Rep.  271 ;  McLean  v. 
Lafayette  Bank,  3  Mcl.«an,  185,  Fed. 
Cas.  No.  8,885.  A  contract  of  condition- 
al sale,  by  which  the  seller  is  allowed 
to  retake  possession  of  the  goods  in 
ease   of   the  buyer's   default   or   bank- 


ruptcy,  is  not  an  unlawful  preference, 
as  the  bankrupt  buyer  does  not  transfer 
any  property  or  secure  any  antecedent 
debt,  John  Deere  Plow  Co.  v.  Edgar 
Farmer  Store  Co.  (Wis.)  143  N.  W.  194: 
Big  Four  Implement  Co.  v.  Wright,  207 
Fed.  535,  31  Am.  Bankr.  Rep.  125. 

«■»  Marsh  v.  Walters,  220  Fed.  805,  13(5 
C.  C.  A.  409,  34  Am.  Bankr.  Rep.  85;  In 
re  Hersey  (D.  C.)  171  Fed.  1004,  22  Am. 
Bankr.  Rep.  863;  Matthews  v.  Wost- 
phal  (C.  C.)  48  Fed.  664,  1  McCrary,  446. 

««  Dean  v.  Davis,  212  Fed.  88,  128  C. 
C.  A.  658,  31  Am.  Bankr.  Rep.  808: 
May  V.  Le  Claire  (O.  C.)  18  Fed.  164. 

« 7  In  re  Eckenroth,  Fed.  Cas.  No.  4,- 
265. 

6  8  Parsons  v.  Topliff,  119  Mass.  245,  14 
N.  B.  R.  547. 

«» Grandison  v.  National  Bank  of 
Commerce,  231  Fed.  800,  145  C.  C.  A. 
620.  36  Am.  Bankr.  Rep.  438;  In  re 
Gottlieb  &  Co.  (D.  C.)  246  Fed.  139,  40 
Am.  Bankr.  Rep.  247;  Bryant  v.  Wolf, 
94  Misc.  Rep.  683,  158  N.  Y.  Supp.  678; 
Leonard  v.  Springer,  174  IlL  App.  516; 
North  V.  House,  6  N.  B.  R.  365.  Fed. 
Cas.  No.  10,310. 

7  0  Barnes  v.  Vetterleln,  16  Fed.  218. 

71  Hanson  v.  W.  L.  Blake  &  Co.,  155 
Fed.  342,  19  Am.  Bankr.  Rep.  825. 
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gaged  property  in  the  name  of  the  mortgagor,  but  at  the  instance  and 
expense  of  the  mortgagee,  and,  a  loss  occurring,  the  insurance  is  col- 
lected by  the  mortgagee,  being  less  in  amount  than  the  mortgage  debt, 
the  insurance  contract  is  no  less  a  preference  than  the  mortgage,  and  its 
proceeds  are  merely  a  substitute  for  the  mortgage  pro  tanto,  and  there- 
fore recoverable  by  the  mortgagor's  trustee  in  bankruptcy.'*  Again,  a 
lease  of  a  manufacturing  establishment,  made  by  an  insolvent  debtor  to 
one  of  his  creditors  as  part  of  a  fraudulent  scheme  to  place  his  property 
within  the  exclusive  control  of  s^ch  creditor,  and  accepted  by  the  latter 
with  knowledge  of  the  lessor's  insolvency,  and  with  an  intention  of  se- 
curing to  himself  an  advantage  over  the  other  creditors,  will  be  set  aside 
as  a  preference.'*  A  preference  is  also  involved  (the  other  conditions 
being  present)  in  the  sale  of  a  partner's  interest  in  the  business  to  his 
co-partner  and  the  taking  of  the  latter's  notes  for  the  price,'*  and  in  the 
act  of  a  creditor  in  appropriating  property  in  his  hands  under  a  claim 
of  a  factor's  lien,'*  or  an  alleged  vendor's  lien,'*  or  an  agreement  between 
the  debtor  and  creditor  enabling  the  latter  to  enforce  a  lien  by  attach- 
ment." 

But  on  the  other  hand,  where  an  unpaid  vendor  of  merchandise  ac- 
cepts a  return  thereof,  instead  of  payment,  it  may  be  regarded  as  a  re- 
scission of  the  contract  of  sale,  rather  than  as  a  transfer  of  property.'* 
And  an  insurance  effected  by  an  insolvent  debtor  upon  the  house  he  oc- 
cupies in  pursuance  of  covenants  in  the  lease  is  not  a  preference,'*  nor 
is  the  surrender  of  a  policy  of  insurance  under  a  stipulation  giving  such 
right,  with  a  return  of  a  part  of  the  premium  paid.*®  The  same  is  true 
of  the  equitable  lien  upon  funds  or  property  arising  from  the  acceptance 
of  a  bill  of  exchange.*^  And  a  deed  of  property  executed  by  the  bank- 
rupt in  pursuance  of  a  decree  of  a  state  court,  on  a  showing  that  he  had 
misappropriated  trust  funds  which  had  been  finally  invested  in  such 


72  Brown  City  Sav.  Bank  v.  Windsor, 
198  Fed.  28 ;  State  Bank  of  Clearwater 
V.  Ingram,  237  Fed.  76,  150  C.  C.  A.  278, 
38  Am.  Bankr.  Rep.  447.  Compare  Sul- 
livan V.  Myer,  137  Tenu.  412,  193  S.  W. 
124. 

73  Carter  v.  Hobbs,  94  Fed.  108,  2  Am. 
Bankr.  R^p.  224. 

74  Crampton  v.  Jerkowski,  2  Fed.  489 ; 
Mattocks  V.  Rogers,  1  Ilask.  547,  Fed. 
Cas.  No.  9,300.  And  see  Off  v.  Hakes, 
142  Fed.  364,  73  C.  C.  A.  4(54,  15  Am. 
Bankr.  Rep.  696. 

75  Nndd  V.  Burrows,  91  U.  S.  426,  23 
L.  Ed.  286. 

T«In  re  Klingaman,  101  Fed.  691,  4 
Am.  Bankr.  Rep.  254. 


77  Samson  v.  Bnrton,  5  Ben.  325,  4 
N.  B.  R.  1,  Fed.  Cas.  No.  12.285. 

7  8  In  re  Asplnwall,  11  Fed.  136.  See 
Ellet-Kendall  Shoe  Co.  v.  Martin,  222 
Fed.  851,  138  C.  C.  A.  277,  34  Am. 
Bankr.  Rep.  502.  Where  a  creditor  ob- 
.  tains;  in  good  faith,  as  security,  a  re- 
ceipt for  coal  in  the  debtor's  yard  not 
separated  from  the  common  mass,  he 
may  take  possession  after  discovering]: 
the  insolvency  of  the  debtor.  Shennan 
V.  Traders'  Nat.  Bank,  9  Biss.  216,  Fed. 
Cas.  No.  12,770. 

7»In  re  Rosenfeld,  2  N.  B.  R.  116, 
Fed.  Cas.  No.  12,057. 

80  In  re  Independent  Ins.  Co.,  2  Low. 
187.  Fed.  Cas.  No.  7.019. 

81  In   re  Baxter,   28   Fed.   452. 
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property  in  his  own  name,  is  not  voidable  as  a  preference,**  though  of 
course  it  is  otherwise  in  regard  to  a  sale  under  a  decree  which  was  pro- 
cured by  fraud  and  imposition  practiced  on  the  court.**  In  another  case 
it  appeared  that  the  bankrupt  was  a  member  of  a  stock  exchange,  the 
rules  of  which  provided  that,  when  a  member  became  insolvent,  he 
should  assign  his  seat  to  be  sold,  and  that  the  proceeds  should  be  first 
applied  to  the  payment  of  his  debts  to  the  members  of  the  exchange,  to 
the  exclusion  of  his  other  creditors,  but  the  purchaser  of  the  seat  could 
not  become  a  member,  or  enjoy  any  of  the  privileges  of  membership,  un- 
less elected  by  the  exchange.  On  this  state  of  facts,  it  was  held  a  mem- 
ber who  became  insolvent,  complied  with  this  rule,  and  was  afterwards 
adjudged  a  bankrupt,  was  not  guilty  of  giving  a  preference  to  those  cred- 
itors whose  debts  were  in  this  manner  paid  first;  for  while  his  incor- 
poreal right  to  his  seat  was  indeed  property,  yet  it  was  subject  to  cer- 
tain valid  conditions  and  restrictions,  including  that  of  payment  to 
members,  and  would  not  vest  in  his  trustee  in  any  event  until  those 
conditions  had  been  complied  with.** 

It  should  further  be  remarked  that  a  preference  is  none  the  less  void- 
able because  it  was  g^ven  in  and  as  a  part  of  a  general  assignment  for 
the  benefit  of  creditors,  which  assignment  is  annulled  by  the  adjudica- 
tion in  bankruptcy.**  And  where  a  debtor  enters  upon  a  plan  of  com- 
position and  compromise  with  all  his  creditors,  if  one  of  them  secures 
full  payment  while  the  others  receive  less,  it  is  a  preference  voidable 
under  the  bankruptcy  act,**  as,  where  the  debtor  compromises  with  all 
of  his  creditors  except  one,  whom  he  promises  to  pay  in  full  on  a  large 
extension  of  time,  transferring  to  him  property  as  security  therefor.*' 
But  where,  pursuant  to  a  contemplated  compromise  settlement  of  a 
bankrupt's  debts,  defendant,  a  judgment  creditor,  was  paid  a  stipulated 
amount  to  obtain  a  discharge  of  his  lien,  and  he  received  the  same  in 
good  faith,  and  it  appeared  that  the  settlement  would  have  been  com- 
pleted but  that  the  bankrupt  became  insane,  and  it  was  then  abandoned, 


sain  re  Myers,  2  Hughes,  230,  Fed. 
Cas.  No.  9,984. 

88  Stern  v.  LouisviHe  Trust  Ck>.,  112 
Fed.  501,  50  C.  C.  A.  867,  7  Am.  Bankr. 
Rep.  305.  An  order  in  void  receivership 
proceedings  whereby  the  bankrupt's 
property  was  transferred  to  defendant, 
may,  w^hen  made  within  four  months  of 
bankruptcy,  be  vacated  as  a  preference. 
Jones  V.  Schaff  Bros.  Co.,  187  Mo.  App. 
597,  174  S.  W.  177. 

84  Hyde  v.  Womls,  94  U.  S.  523,  24 
L.  Ed.  264. 

8s  Stem  V.  Louisville  Trust  Co.,  112 
Fed.  501,  50  C.  C.  A.  307,  7  Am.  Bankr. 


Rep.  305;  Wilson  v.  Taylor,  154  N.  C. 
211,  70  S.  E.  286.  But  dividends  paid 
by  an  a.«signee  under  an  assignment, 
made  within  four  months  prior  to  bank- 
ruptcy, are  not  pi'eferences  which  tho 
creditors  must  surrender  before  provinjr 
their  claims.  In  re  Vorck  (D.  C.)  2.'>.") 
Fed.  (>55,  38  Am.  Bankr.  Rep.  203.  See 
supra,  §§  441.  442. 

f^c  In  re  Amory,  Fed.  Cas.  No.  336b : 
Harrison  v.  McLaren,  10  N.  B.  R.  244. 
Fed.  Cas.  No.  6,130.  And  see  In  i-e 
Jacob  V.  Shantz  &  Son  Co.,  205  Fed. 
425,  30  Am.  Bankr.  Rep.  552. 

«7  Ecfort  V.  Greely,  6  N.  B.  R.  433. 
Fed.  Cas.  No.  4,260. 
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it  was  held  that  the  payment  so  received  was  not  recoverable  as  a  pref- 
erence.** An  several  creditors  may,  with  the  aid  of  their  debtor,  con- 
spire to  gain  an  advantage  over  other  creditors,  by  a  voluntary  prefer- 
ence, if  the  means  used  are  not  unlawful,  and  the  preference  is  made 
more  than  four  months  before  the  bankruptcy  of  the  debtor.** 

§  579.  Procuring  or  Suffering  Judgment. — By  the  terms  of  the 
present  bankruptcy  act,  a  person  shall  be  deemed  to  have  given  a  pref- 
erence if,  being  insolvent,  he  has  "procured  or  suffered  a  judgment  to 
be  entered  against  himself."  Under  the  act  of  1867,  it  was  an  act  of 
preference  if  the  insolvent  "procured  or  suffered  any  part  of  his  prop- 
erty to  be  attached,  sequestered,  or  seized  on  execution."  The  impor- 
tant difference  is  that,  under  the  existing  statute,  it  is  not  necessary  that 
the  entry  of  a  judgment  should  have  been  followed  by  the  issue  or  levy 
of  final  process ;  it  is  sufficient  if  "the  effect  of  the  enforcement  of  such 
judgment  will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same 
class."  ••  But  so  far  as  concerns  the  participation  of  the  debtor  himself 
in  the  transaction,  the  words  of  the  statute  remain  the  same.  He  must 
"procure  or  suffer"  the  judgment.  And  it  was  laid  down  by  the  Su- 
preme Court  that  something  more  than  passive  non-resistance  on  the 
part  of  an  insolvent  debtor  is  necessary  to  invalidate  a  judgment  and 
levy  on  his  property,  when  the  debt  is  due  and  he  has  no  defense.  In 
such  case,  there  is  no  legal  obligation  on  the  debtor  to  file  a  petition  in 
bankruptcy  to  prevent  the  judgment  and  levy,  and  a  failure  to  do  so  is 
not  sufficient  evidence  of  an  intent  to  give  a  preference  to  the  judgment 
creditor  or  defeat  the  operation  of  the  bankruptcy  law.  But  very  slight 
circumstances  which  tend  to  show  the  existence  of  an  affirmative  desire 
on  the  part  of  the  bankrupt  to  give  a  preference,  may,  by  giving  color  to 
the  whole  transaction,  render  the  lien  voidable  as  a  preference.**  It  is 
therefore  competent  for  a  creditor  to  institute  a  suit  against  an  insol- 


•^sTempleton  v.  Woonen.*«,  200  Fed. 
257,  29  Am.  Bankr.  Rep.  208.  And  see 
In  re  Folb.  91  Fed.  107,  1  Am.  Bankr. 
Rep.  22. 

«» Van  Kleeck  v.  Miller,  19  N.  B.  R. 
484,  Fed.  Cas.  No.  16,860. 

90  Bankruptcy  Act  1898,  §  eOa.  See 
Mpore  V.  John  H.  Smith  &  Souk,  205 
Fed.  431,  30  Am.  Bankp.  Rep.  413.  The 
amount  paid  for  property  sold  under 
exwnition  within-  four  months  before  the 
bankruptcy  may  be  recoverable  from 
the  exei*ution  creditor  as  a  voidable  pref- 
erence. Dreyer  v.  Kicklighter  (D.  C.) 
228  Fed.  744,  36  Am.  Bankr.  Rep.  199. 

91  Wilson  V.  City  Bank  of  St.  Paul,  17 
Wall.  473,  21   L.  Ed.   723;    Parsons  v. 
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raswell.  1  Fed.  74:  Henkelman  v. 
Smith,  42  Md.  164.  12  N.  B.  R.  121: 
Sleek  V.  Turner,  76  Pa.  St.  142,  10  N.  B. 
R.  580:  Kemmerer  v.  Tool,  81  Pa.  St. 
467.  12  N.  B.  R.  334 ;  Mason  v.  Warth- 
ens,  7  W.  Va.  532.  14  N.  B.  R.  346.  But 
see  Hyde  v.  Corrigan,  9  N.  B.  R.  466, 
Fed.  Cas.  No.  6,968,  distinguishing  the 
doctrine  of  Wilson  v.  City  Bank,  supra, 
as  to  "passive  non-resistance,"  on  the 
ground  that  that  rule  Is  applicable  only 
to  a  case  where  the  debtor  is  making 
"an  honest  struggle  to  meet  his  debts 
and  to  avoid  the  breaking  up  of  his 
business."  See  also  In  re  Dibblee,  3 
Ben.  28;^,  2  N.  B.  R.  617,  Fed.  Cas.  No. 
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vent  debtor  and  to  obtain  judgment  and  issue  execution,  and  unless  the 
bankrupt  does  some  act  by  which  he  has  participated  in  some  way  in  the 
action  of  the  creditor,  the  preference  thereby  acquired  is  valid  as  against 
other  creditors,  so  far  as  it  Js  affected  by  this  particular  part  of  the  stat- 
ute.®*  "A  creditor  may  pursue  his  insolvent  debtor  to  judgment  and  exe- 
cution, with  full  knowledge  of  the  insolvency,  notwithstanding  the  pro- 
visions of  the  bankruptcy  act,  provided  the  debtor  does  nothing  to  aid 
the  pursuit.  If  there  be  no  collusion  between  the  debtor  and  the  credi- 
tor, the  ordinary  remedies  of  the  law  are  open  to  the  latter."**  "The 
mere  existence  of  a  desire  on  the  part  of  a  debtor,  however  strong  such 
a  desire,  that  a  particular  creditor  may  succeed  by  suit,  judgment,  exe- 
cution, and  levy,  in  obtaining  a  preference  over  other  creditors,  so  that 
such  preference  may  be  maintained  even  as  against  proceedings  in  bank- 
ruptcy which  may  be  subsequently  commenced,  is  not  sufficient  to  es- 
tablish that  the  debtor  procured  or  suffered  his  property  to  be  taken  on 
legal  process,  with  intent  to  prefer  such  creditor,  if  the  proceedings  of 
the  creditor  were  the  usual  proceedings  in  a  suit,  unaided  by  any  act  of 
the  debtor,  either  by  facilitating  the  proceedings  as  to  time  or  method, 


»2  In  re  Runzi,  3  Fed.  790.  But  com- 
pare Golden  Hill  Distilling  Co.  v.  Logue, 
243  Fed.  342,  156  C.  C.  A.  122,  39  Am. 
Bankr.  Rep.  731.  Where  notes  which 
had  been  given  to  a  bankrupt  were  sold 
under  attachment  in  another  state,  no 
preference  resulted  where  there  was  no 
transfer  by  the  bankrupt  and  he  did 
not  procure  or  suffer  the  judgment  to 
be  rendered.  De  Friece  v.  Bryant  (D. 
C.)  232  Fed.  233,  37  Am.  Bankr.  Rep. 
275. 

»8  Clark  V.  Iselin,  21  WaU.  360,  22  L. 
Ed.  568.  On  the  difference  in  meaning 
between  the  two  words  "procure"  and 
"suffer,"  the  following  remarks  by 
Blatchford,  J.,  are  instructive:  "There 
is  a  clearly  recognized  distinction  be- 
tween procuring  and  suffering.  The  act 
of  6  Geo.  IV,  ch.  16,  §  3,  provided  that  If 
any  trader  should  'suffer'  himself  to  be 
arrested  for  any  debt  not  due,  or  'suf- 
fer* himself  to  be  outlawed,  or  'procure' 
himself  to  be  arrested,  or  his  goods, 
money,  or  chattels  to  be  attached,  se- 
questered, or  taken  in  execution,  he 
might  be  brought  into  bankruptcy.  In 
Gibson  v.  King,  1  Car.  &  Marsh.  458,  a 
creditor  had  brought  an  action  against 
the  bankrupt  for  a  debt,  and  judgment 
had  been  suffered  to  go  by  default,  and 
an  execution  had  been  issued  on  it,  on 
which  the  bankrupt's  goods  had  been 
taken,  and  the  question  arose  whether 


'suffering'  the  judgment  to  go  by  default 
in  the  action,  and  'suffering*  the  goods 
to  be  taken  on  the  execution  on  the 
judgment,  was  'procuring'  the  goods  to 
be  taken  in  execution,  within  the  stat- 
ute. The  court  held  that  the  bankrupt 
had  'suffered'  the  goods  to  be  taken  in 
execution,  but  had  not  'procured'  them 
to  be  so  taken.  The  same  view  of  the 
distinction  between  the  words  in  the 
English  act  was  taken  in  Gore  v.  Lloyd, 
12  Mees.  &  W.  463.  The  distinction 
there  maintained  by  Baron  Alderson 
was  that  the  bankrupt  'procured'  hi  a 
goods  to  be  taken  in  execution  when  the 
initiation  of  the  proceedings  came  from 
him,  when  he  was  the  person  who  began 
to  procure,  when  he  caused  the  thing  to 
be  done,  in  the  ordinary  sense  of  the 
word,  but  that  the  signing,  reluctantly 
and  under  strong  pressure  from  a  cred- 
itor, of  a  warrant  to  confess  a  Judg- 
ment, under  a  stipulation  that  the  war- 
rant should  not  be  unnecessarily  put  in 
force,  was  'suffering,'  and  not  'procur- 
ing,' goods  to  be  taken  in  execution 
which  were  taken  on  an  execution  is- 
sued on  a  judgment  entered  upon  the 
warrant.  The  English  and  other  deci- 
sions as  to  pressure  by  a  creditor,  and 
as  to  what  it  is  to  'procure,'  have  no 
application  to  the  question  of  'suffer^ 
ing.' "  In  re  Black,  2  Ben.  196,  1  N.  B 
R.  353,  Fed.  Cas.  No.  1,457. 
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or  by  obstructing  other  creditors  who  otherwise  would  obtain  prior- 
ity/' •* 

A  debtor  does  not  procure  or  suffer  judgnrent  who  merely  consents 
to  an  amicable  action  or  revival,  which  gives  the  creditor  no  advantage 
which  he  could  not  at  once  have  secured  by  adversary  process,**  or  who 
merely  agrees  to  give  notice  to  a  certain  creditor  when  execution  is  is- 
sued against  him  and  does  so  notify  that  creditor.**  But  a  judgment  by 
default  is  prima  facie  fraudulent  and  one  seeking  to  retain  a  preference 
secured  thereby  must  negative  all  the  circumstances  under  the  statute 
making  such  a  transfer  void.*'  And  a  judgment  obtained  by  service  of 
process  on  an  absconding  debtor  who  secretly  returns  within  the  juris- 
diction to  permit  such  service  is  procured  or  suffered  by  him,  within 
the  meaning  of  the  statute.**  So  also  if  the  debtor  contribute  to  the 
rendition  of  the  judgment  at  an  earlier  day  than,  without  his  aid,  it 
could  have  been  entered,**  or  where  a  member  of  an  insolvent  firm  de- 
livers a  message  at  the  request  of  a  creditor,  though  unwillingly,  di- 
recting an  attorney  to  enter  judgment  on  a  judgment  note  which  the 
firm  had  previously  given,*®*  or  where  the  judgment  debtor  agrees  that 
the  sheriff  shall  place  a  cashier  in  charge  of  his  store,  and  that  the  pro- 
ceeds of  each  day's  sales  shall  be  paid  over  to  the  sheriff  and  applied  on 
the  execution.*** 

* 

A  confession  of  judgment,  or  the  giving  of  a  warrant  of  attorney  to 
confess  judgment,  by  an  insolvent  debtor,  with  the  intention  of  pre- 
ferring the  particular  creditor,  may  be  a  voidable  preference,  and  es- 
pecially where  this  course  is  taken  for  the  purpose  of  enabling  that  cred- 
itor to  levy  his  execution  before  other  creditors  can  do  so.***  And  it 
has  been  ruled  that  a  debtor  who  voluntarily  confesses  judgment  in 
favor  of  the  creditor,  and  allows  him  to  issue  an  execution  and  to  make 
a  levy  and  sale,  resulting  in  the  creditor  becoming  the  purchaser,  "trans- 
fers" his  property  within  the  meaning  of  the  bankruptcy  law.***    And 


»*  Brown  v.  Jefferson  County  Nat 
Bank,  19  Blatchf.  315,  9  Fed.  258. 

»5  Kemmerer  v.  Tool,  81  Pa.  St.  467, 
12  N.  B.   R.  334. 

•eOaskin  v.  Benton,   8  Fed.  746. 

97  In  re  Binns.  4  Ben.  152.  Fed.  Cas, 
No.  1,422. 

•sBeattie  v.  Gardner,  4  Ben.  479,  4 
N.  B.  R.  323,  Fed.  Cas.  No.  1,195. 

•»  Rogers  v.  Palmer,  102  U.  S.  263, 
26  L.  Ed.  164. 

100  In  re  Benton,  16  N.  B.  R.  75,  Fed. 
Cas.  No.  1,333. 

101  In  re  Metzger  Toy  &  Novelty  Co., 
114  Fed.  957,  8  Am.  Bankr.  Rep.  307. 


102  First  Nat.  Bank  v.  Jones,  21  Wall. 
325,  22  L.  Ed.  542 ;  Buchanan  v.  Smith, 
16  Wall.  277,  21  L.  Ed.  280;  Grant  v. 
National  Bank  of  Auburn  (D.  C.)  232 
Fed.  201,  37  Am.  Bankr.  Rep.  329; 
Benjamin  v.  Chandler,  142  Fed.  217,  15 
Am.  Bankr.  Rep.  439;  Ilaughey  v.  Al- 
bin,  2  Bond,  244,  2  N.  B.  R.  399,  Fed. 
Cas.  No.  6.222 ;  Fitch  v.  McGie,  2  Biss. 
103,  2  N.  B.  R.  531,  Fed.  Cas.  No.  4,835 ; 
Zahm  V.  Fry,  9  N.  B.  R.  540,  Fed.  (^us. 
No.  18,198;  Street  v.  Dawson,  4  N.  B. 
R.  207,  Fed.  Cas.  No.  i;j,{xi3. 

103  Grant  v.  National  Bank  of  Au- 
burn, 197  Fed.  5S1,  28  Am.  Bankr.  Rep. 
712. 
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the  same  principles  apply  in  the  case  of  a  decree  entered  by  consent.*^* 
But  an  order  or  decree  requiring  a  trustee  to  pay  over  money  to  his  suc- 
cessor, made  in  a  proceeding  by  the  cestui  que  trust  to  have  him  remov- 
ed on  the  ground  of  his  insolvency,  resulting  in  an  adversary  decree  ap- 
pointing a  new  trustee,  is  not  a  judgment  "procured  or  suffered"  by  the 
insolvent.^®*  And  the  same  is  true  of  a  judgment  which  merely  con- 
firms an  award  made  more  than  four  months  before  the  bankruptcy  of 
the  debtor. ^^  And  although  a  judgment  by  confession  may  be  entered 
under  such  circumstances  as  to  make  it  a  voidable  preference,  yet  where 
it  was  merely  intended  as  collateral  security  for  the  aggregate  amount 
of  several  existing  and  valid  judgments,  its  invalidity  does  not  in  any 
way  affect  the  original  judgments.*^ 

§  580.  Transfers  of  Property. — The  bankruptcy  act  does  not  per- 
mit an  insolvent  debtor  to  transfer  any  portion  of  his  property  in  kind 
to  a  creditor  in  settlement  of  the  debt,  though  it  be  an  honest  and  valid 
one,  if  the  effect  will  be  to  prefer  that  creditor  over  others,  and  the  cred- 
itor has  reasonable  cause  to  believe  that  Such  result  will  follow.***  But 
the  term  "transfer,"  as  used  in  the  act,  includes  much  more  than  the 
turning  over  of  property  in  settlement  of  a  claim.  It  is  declared  to  mean 
"the  sale  and  every  other  and  different  mode  of  disposing  of  or  parting 
with  property,  or  the  possession  of  property,  absolutely  or  condition- 
ally, as  a  payment,  pledge,  mortgage,  gift,  or  security."  "••  Hence  a 
preferential  transfer  of  p-roperty  may  include  a  mortgage  or  any  other 
kind  of  lien  voluntarily  created  by  the  debtor,'*®  or  a  deed  of  land  deliv- 
ered with  the  understanding  that  it  is  not  to  be  recorded  but  held  as 
security,"*  or  a  bill  of  sale  of  a  stock  of  merchandise,"*  or  an  order 


104  In  re  Mayo  Contracting  Co.,  157 
Fed.  4fi9,  19  Am.  Bankr.  Rep.  551. 

108  Fry  V.  Pennsylvania  Trust  Co.,  195 
Pa.   St.  343,  46  Atl.   10. 

io«  In  re  Koslowski,  153  Fed.  823,  18 
Am.  Bankr.  Rep.  723. 

107  Voj?le  V.  I.athrop,  4  N.  B.  R.  439, 
Fed.  VnH.  No.  16,9S5. 

10  8  Sherman  v.  Luckhardt  96  Mo.  App. 
320,  70  S.  W.  388;  In  re  House.  Fed.  Cas. 
No.  6,735.  A  bin  of  sale  ot  all  liis'proi>- 
erty,  executed  by  a  person  who  is  ad- 
judicated a  bankrupt  within  four  months 
thereafter,  may  be  set  aside  as  a  pref- 
erence, though  It  wa.s  intended  to  pro- 
tect his  creditors.  In  re  Einstein  (D.  C.) 
245  Fed.  189,  40  Am.  Bankr.  Rep.  507. 

109  Bankrui)tcy  Act  1898,  §  1,  cl.  25. 
Where  an  insolvent  person,  adjudged 
bankrupt  within  four  months  afterwards, 
assijnied  accounts  receivable  to  a  cred- 
itor, who  knew  he  was  receiving  a  pref- 


erence, the  transaction  is  voidable  by 
the  trustee  In  bankruptcy.  Mdiill  v. 
Commercial  Credit  Co.  (P.  C.)  243  Fed. 
«;^7,  39  Am.  Bankr.  Rep.  702. 

110  Coder  v.  Arts,  152  Fed.  943,  82  C. 
C.  A.  91,  i5  L.  R.  A.  (N.  S.)  372,  18  Am. 
Bankr.  Rep.  513 ;  MacHenty  v.  Dwelling 
Building  &  Loan  Ass'n  (D.  C.)  259  Fed. 
880,  44  Am.  Bankr.  Rep.  234;  In  re  Ed. 
W.  Wripht  Lumber  Co.  (D.  C.)  114  Fed. 
1011.  8  Am.  Bankr.  Rep,  345 :  In  re  Jones 
(D.  C.)  118  Fed.  673,  9  Am.  Bankr.  Kep. 
'2iV2.  But  the  mere  filing  of  an  affidavit 
of  renewal  of  a  chattel  mortgage  within 
four  months  prior  to  bankruptcy  of  the 
mortgagor  is  not  a  preferential  "transfer 
of  property."  In  re  Dag\vell  (D.  C.)  20:{ 
Fed.  406,  45  Am.  Bankr.  Rep.  358. 

1 1 1  Ragan  v.  Donovan,  189  Fed.  las. 
26  Am.  Bankr.  Rep.  311. 

112  W.  B.  Belknap  &  Co.  v.  Lyell,  89 
Miss.  197,  42  South.  799.    But  the  record- 
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drawn  by  the  bankrupt  on  a  third  person  and  accepted  by  the  latter,"^ 
and  an  agreement  to  "transfer"  property  may  be  construed  as  an  agree- 
ment to  "deliver"  it."*  So,  where  the  creditor  simply  takes  possession 
of  property  of  the  debtor,  meaning  to  satisfy  his  claim  out  of  it,  this 
may  constitute  a  preference,"*  at  least  where  the  debtor  thereupon 
gives  the  creditor  a  written  release."*  But  a  preference  is  not  created 
by  the  act  of  a  creditor  in  taking  possession  of  collaterals  deposited  as 
security,  though  within  four  months  before  the  bankruptcy,  where  the 
collateral  was  set  apart  years  before  to  secure  the  debtor's  drawing 
credit.**'  And  a  sum  retained  by  a  corporate  creditor,  with  knowledge 
of  the  debtor's  insolvency  and  within  four  months  before  his  bank- 
ruptcy, which  sum  was  due  and  owing  to  the  bankrupt  under  an  agree- 
ment by  which  the  corporation,  in  paying  its  employes,  was  to  deduct 
from  their  wages  the  amounts  due  from  them  to  the  bankrupt  for  sup- 
plies furnished  by  him  to  them,  and  was  to  remit  to  him  the  amount  so 
deducted,  irrespective  of  any  indebtedness  otherwise  due  by  him  to  the 
corporation,  is  not  a  voidable  preference.***  And  the  performance  of 
labor  by  an  insolvent  debtor  for  his  creditor,  for  which  he  is  given  credit 
on  his  indebtedness,  is  not  a  transfer  of  property.*** 

A  transfer  may  constitute  a  voidable  preference  under  the  act  al- 
though the  property  is  not  conveyed  directly  to  the  preferred  creditor, 
if  the  effect  of  the  transaction  is  to  enable  him  to  secure  a  larger  share 
of  the  debtor's  estate  than  other  creditors  of  the  same  class  will  receive 
in  the  bankruptcy.*^*  Hence  it  is  sufficient  if  the  transfer  is  made  to  a 
third  person  for  the  creditor's  benefit,*'*  and  a  debtor  cannot  escape  the 
effect  of  giving  a  preference  by  passing  the  conveyance  through  his 
wife  and  having  her  convey  or  mortgage  it  to  the  creditor.***    And  sim- 


Inj?  of  a  contract  of  conditional  sale  un- 
der which  a  bankrupt  obtained  posses- 
sion of  property  Js  not  a  transfer  of  prop- 
erty by  him  which  could  be  attacked  by 
the  trustee  as  preferential.  In  re  Terrell, 
246  F(^d.  743,  159  C.  C.  A.  45,  40  Am. 
Rankr.  Rep.  713. 

ii'»  In  ro  Ilims,  144  Fed.  543,  16  Am. 
Bankr.  Rep.  495. 

11^  Godwin  v.  Murchison  Nat.  Bank, 
145  N.  C.  .^20,  59  S.  E.  154,  17  U  R.  A. 
(X.  S.)  935. 

Ji'*  Bailey  v.  Henderson,  9  Ben.  534, 
Fed.  Cas.  Xo.  737. 

iiflCollidge  V.  Ayers,  76  Vt.  405,  57 
Atl.  970. 

1 3  7  Sexton  V.  Kessler  &  Co.,  225  XI.  S. 
90.  .32  Sup.  Ct.  657,  56  L.  Ed.  095.  2S  Am. 
Bankr.  Rep.  85. 

118  Western  Tie  &  Timber  Co.  v. 
Brown,  196  U.  S.  502,  25  Sup.  Ct.  339, 
49  L.  Ed.  571.  13  Am.  Bankr.  Rep.  447. 


110  In  re  Abraham  Steers  Lumber  Co., 
110  Fed.  738,  6  Am.  Bankr.  Rep.  315. 

i2o\VeRtern  Tie  &  Timber  Co.  v. 
Brown,  129  Fed.  728,  64  C.  C.  A.  2.56.  12 
Am.  Bankr.  Rep.  111.  But  see  this  case 
on  api>eal,  196  tJ.  S.  502,  25  Sup.  Ct.  339. 
49  L.  Ed.  571,  13  Am.  Bankr.  Rep.  447. 

121  National  Bank  of  Newport  v.  Na- 
tional Herkimer  County  Bank.  225  V. 
S.  178,  32  Sup.  Ct.  633.  56  L.  Ed.  1042, 
2S  Am.  Bankr.  Rep.  218.  A  conveyance 
of  real  estate  within  four  months  before 
bankruptcy,  made  by  the  bankrupt  to  a 
stockholder  of  a  creditor  corporation, 
who  held  the  same  for  the  company,  and 
paid  for  it  with  money  which  was  fur- 
nished by  the  company,  and  received 
back  by  it  from  the  bankrupt,  is  n  void- 
able preference.  Golden  &  Co.  v.  Loving, 
42  App.  D.  C.  489. 

122  Gibson  v.  Pobie,  5  Biss.  198,  14  N. 
B.  R.  1.56.  Fed.  Cas.  No.  5.394. 
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ilarly  a  preference  is  created  where  the  creditor  induces  and  procures  a 
third  person  to  lend  money  to  the  bankrupt  with  which  the  creditor's 
claim  is  to  be  satisfied,  taking  a  mortgage  on  the  bankrupt's  stock  in 
trade  as  security.**^  It  makes  no  difference  who  the  creditor  may  be. 
The  officers  of  a  corporation,  for  instance,  may  lawfully  lend  it  money, 
but  cannot  take  a  preferential  transfer  of  its  property  when  it  is  insol- 
vent."* As  to  the  property  affected  by  the  transfer,  it  may  be  said  that 
the  act  of  a  foreign  creditor  in  obtaining  a  lien  on  property  of  the  debtor 
in  a  foreign  country  may  constitute  a  preference,"*  but  since  property 
of  the  bankrupt  which  is  exempt  under  the  laws  of  the  state  will  not  in 
any  event  constitute  a  part  of  his  estate  in  bankruptcy  for  the  purpose 
of  distribution  among  the  creditors,  a  conveyance  or  incumbrance  of 
exempt  property  for  the  benefit  of  one  particular  creditor  cannot  be  said 
to  amount  to  a  preference  within  the  meaning  of  the  statute.*^** 

§  581.  Same;  Transfer  of  Property  in  Substitution  or  Satisfaction 
of  Lien. — No  voidable  preference  is  created  where  a  debtor,  though  in- 
solvent, transfers  or  surrenders  to  a  creditor  property  on  which  the  .lat- 
ter already  has  a  valid  lien,  in  satisfaction  and  discharge  of  the  debt  and 
the  lien  securing  it,  or  property  in  substitution  for  that  on  which  the  lien 
attaches,  provided  the  property  is  of  no  greater  value  than  the  amount 
of  the  lien,  so  that  the  debtor's  general  estate  is  not  thereby  depleted."' 
But  it  is  otherwise,  of  course,  if  the  value  of  the  property  transferred  or 
surrendered  is  in  substantial  excess  of  the  creditor's  claim,"®  or  if  the 


128  In  re  Beerman,  112  Fed.  663,  7  Am. 
Bankr.  Rep.  431. 

124  Atherton  v.  Emerson,  199  Mass.  199, 
85  N.  B.  530 ;  Moody  v.  Chicago  Title  & 
Trust  Ck).,  126  111.  App.  68;  Cullen  v. 
v'easey,  5  Boyce  (Del.)  588,  95  Atl.  655. 

128  In  re  PoUmann,  156  Fed.  221,  19 
Am.  Bankr.  Rep.  474. 

120  Huntington  v.  Baskerville,  192  Fed. 
813, 113  C.  C.  A.  137,  27  Am.  Bankr.  Rep. 
219;  In  re  I^ech,  171  Fed.  591;  Vitz- 
thum  V.  Large,  162  Fed.  685,  20  Am. 
Bankr.  Rep.  6G6. 

12  7  Root  Mfg.  Co.  V.  Johnson,  219  Fed. 
397, 135  C.  C.  A.  139,  34  Am.  Bankr.  Rep. 
247;  In  re  Federal  Biscuit  Co.,  214  Fed. 
221,  130  C.  C.  A.  635,  32  Am.  Bankr.  Rep. 
612;  Ashuelot  Bank  v.  Frost,  19  Fed. 
237;  Coxe  v.  Hale,  10  Blatchf.  56,  8  N. 
B.  R.  562,  Fed.  Cas.  No.  3,310 ;  Catlin  v. 
Hojffman,  2  Sawy.  486,  9  N.  B.  R.  342, 
Fed.  Cas.  No.  2,521;  Boothe  v.  Brooks, 
12  N.  B.  R.  308,  Fed.  Cas.  No.  1,650; 
Hallack  v.  Tritch,  17  N.  B.  R.  293,  Fed. 
Cas.  No.  5,956;  Eason  v.  Garrison,  36 
Tex.  Civ.  App.  574,  82  S.  W.  800 ;   Posey 


V.  McManis,  28  Tex.  Civ.  App.  452,  67  S. 
W.-792;  Macdonald  v.  .aEtna  Indemnity 
Co.,  90  Conn.  415,  97  AU.  332 ;  Davis  v. 
Billings,  254  Pa.  574,  99  Atl.  163;  Uoyd 
V.  Sichler,  94  Wash.  611,  162  Pac.  979; 
McKnight  v.  Shadbolt,  98  Wash.  665,  168 
Pac.  473.  No  preference  can  be  pred- 
icated on  th«  fact  that  the  money  re- 
ceived from  the  sale  of  grain  which  had 
been  pledged  by  the  bankrupt  was  not 
kept  physically  isolated  until  paid  to  the 
secured  creditor,  but  was  deposited  in 
bank  with  other  money  of  the  bankrupt, 
and  a  check  for  the  amount  immediately 
given  to  the  creditor.  Britton  v.  Union 
Inv.  Co.  (C.  C.  A.)  262  Fed.  Ill,  44  Am. 
Bankr.  Rep.  531. 

128  Waring  v.  Buchanan,  19  N.  B.  R. 
502,  Fed.  Cas.  No.  17,176.  But  a  transfer 
by  a  bankrupt  to  a  creditor  of  property 
of  no  more  value  than  such  creditor's 
lieu  thereon  and  the  amount  of  the 
claims  of  certain  other  creditors  of  the 
bankrupt,  which  he  then  pays,  by  agree- 
ment with  the  bankrupt,  Is  not  a  prefer- 
ence, though  such  other  claims  were  un- 
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transaction  puts  the  creditor  in  a  materially  better  position  with  refer- 
ence to  the  enforcement  of  his  claim.^**  And  to  justify  a  transaction  of 
this  kind,  there  must  be  an  actual  and  valid  lien  of  some  kind,  not  a 
mere  promise  or  unexecuted  agreement  to  give  security.**^  But  if  a 
creditor  holds  a  valid  and  subsisting  lien  on  the  debtor's  property,  and 
the  equity  of  redemption  therein  is  released  to  him  under  such  circum- 
stances as  to  make  it  a  fraudulent  preference,  though  th^e  conveyance 
is  void,  this  will  not  divest  the  lien,  but  the  parties  will  be  remitted  to 
their  original  position.**^ 

§  582.  Restoration  of  Specific  Property  or  Funds.— ^A  transfer  or 
surrender  of  property  by  an  insolvent  debtor  will  not  constitute  a  void- 
able preference  where  the  person  receiving  it  was  actually  the  owner  of 
the  property,  and  no  title  was  vested  in  the  bankrupt  in  any  such  sense 
that  it  could  have  been  made  available  for  his  general  creditors.^**  Thus, 
where  a  broker  buys  stock  for  a  customer  on  a  margin,  the  title  to  the 
stock  is  in  the  customer,  and  not  in  the  broker,  the  latter  holding  it  mere- 
ly as  a  pledgee  to  secure  the  advances  made  by  him  in  the  purchase. 
Hence  the  customer  is  not  a  creditor  of  the  broker,  and  no  preference  is 
created  by  the  transfer  of  the  stock  to  the  customer  on  the  settlement  of 
his  account,^**  or  by  the  broker's  action  in  redeeming  the  stock  (already 
pledged  by  him)  and  ^turning  it  over  to  the  customer  on  demand.*'* 
So,  a  transfer  of  realty  by  an  insolvent,  though  made  within  four  months 
before  his  bankruptcy,  is  not  a  preference  if  made  in  good  faith  to  his 


secured.     Russell's  Trustee  t.  Mayfleld 
Lumber  Co.,  158  Ky.  219,  164  S.  W.  783. 

13S  In  re  Dlbblee,  3  Ben.  283,  Fed.  Gf^. 
So.  3,884. 

130  Page  V.  Rogers,  211  U.  S.  575,  29 
Sup.  Ct.  159,  53  L.  Ed.  332,  21  Am.  Bankr. 
Rep.  496;  Sharp  v.  Philadelphia  Ware- 
house Ck).,  19  N.  B.  R.  378,  Fed.  Cas,  No. 
12,709a;  Lacy  v.  Chandler  (Tex.  Civ. 
App.)  163  S.  W.  328.  Payment  by  an  In- 
solvent to  one  who  assumes  an  indebted- 
ness of  the  insolvent  therefor  is  a  pref- 
erence; and  so  also,  where  one  pays  an 
indebtedness  of  an  insolvent  on  condition 
that  a  mortgage  in  his  name,  which  has 
been  paid,  shall  remain  effective.  Mc- 
Knight  V.  Shadbolt,  98  Wash.  665,  168 
Pac.  473. 

i«i  Avery  v.  Hackley,  20  Wall.  407,  22 
L.  Ed.  385. 

i«2  Sieg  V.  Greene,  225  Fed.  955,  141 
C.  C.  A.  79,  Ann.  Cts.  1917C,  1006,  35 
Am.  Bankr.  Rep.  150 ;  In  re  Wright-Dana 
Hardware  Co.  (D.  C.)  205  Fed.  335,  30 
Am.  Bankr.  Rep.  582  ;  Bradley,  Clark  & 
Co.  V.  Benson,  93  Minn.  91,  100  N.  W. 


670;  Sears  v.  Oilman,  199  Mass.  384,  85 
N.  B.  466.  Compare  Smith  v.  Tostevin, 
247  Fed.  102,  159  C.  C.  A.  320,  41  Am. 
Bankr.  Rep.  212.  Where  a  bank  pur- 
chased with  its  own  funds  silk  for  cer- 
tain bankrupts,  taking  title  in  its  own 
name,  and  delivered  the  silk  to  the  bank- 
rupts under  a  trust  receipt  binding  the 
latter  to  hold  the  goods  or  their  pro- 
ceeds for  the  bank  until  the  price  was 
paid,  it  was  considered  that,  as  the  title 
had  never  passed  to  the  bankrupts,  their 
agreement  while  insolvent  to  return  the 
goods  to  the  bank  was  not  a  preference. 
In  re  Klllian  Mfg.  Co.  (D.  C.)  209  Fed. 
498. 

188  Robinson  v.  Roe,  233  Fed.  936,  147 
C.  C.  A.  610,  38  Am.  Bankr.  Rep.  26; 
Richardson  v.  Shaw,  147  Fed.  659,  77  C. 
C.  A.  643, 16  Am.  Bankr.  Rep.  842;  In  re 
Graff  (D.  C.)  117  Fed.  343,  8  Am.  Bankr. 
Rep.  744. 

18*  Richardson  v.  Shaw,  209  U.  S.  365, 
28  Sup.  Ct.  512,  52  L.  Ed.  835,  14  Ann. 
Cas.  981,  19  Am.  Bankr.  Rep.  717 ;  Rob- 
inson V.  Roe,  233  Fed.  936,  147  C.  O.  A. 
610,  38  Am.  Bankr.  Rep.  26. 
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wife  in  replacement  of  her  dotal  property  alienated  by  him,  and  the 
subject  of  the  transfer  does  not  exceed  in  value  such  dotal  property.^** 
Money,  as  well  as  other  property,  may  be  subject  to  this  rule."*  Thus, 
the  return  of  excessive  margins  by  an  insolvent  stockbroker  to  a  custom- 
er does  not  constitute  a  preference."'  So  where  money  is  placed  in  the 
.hands  of  one  who  afterwards  becomes  bankrupt,  but  on  the  agreement 
that  it  shall  be  used  for  a  particular  purpose,  and  it  is  not  so  used,  but 
is  returned  to  the  owner,  this  does  not  create  a  preference.*'*  But  it  is 
necessary  to  distinguish  the  case  where  money  is  delivjered  to  the  bank- 
rupt under  such  circumstances  that  the  person  giving  it  becomes  simply 
a  general  creditor  for  the  amount.  Thus,  where  it  appeared  that  the  de- 
fendant in  an  action  to  recover  a  preference  had  discounted  a  note  for 
the  bankrupt,  but  discovered  the  next  day  that  an  indorsement  on  the 
note  was  forged  and  called  on  the  bankrupt  to  return  the  money,  but 
the  bankrupt  was  unable  to  do  this,  but  gave  the  defendant  a  postdated 
check,  which  the  latter  accepted,  and  this  check  was  shortly  paid,  it  was 
held  that  this  transaction  constituted  a  preference  and  could  not  be  up- 
held on  the  theory  that  the  defendant  was  merely  procuring  a  return  of 
his  money,  for,  by  accepting  a  postdated  check,  which  was  paid  from 
the  bankrupt's  general  funds,  he  had  accepted  the  position  of  a  general 
creditor."* 

So,  also,  the  general  rule  does  not  apply  where  goods  have  passed  to 
the  bankrupt  under  a  contract  of  sale.  It  is  an  unlawful  preference  if 
the  seller  accepts  a  return  of  the  goods  or  a  part  of  them  in  settlement 
of  his  claim,  unless  he  has  retained  title  in  himself  by  some  lawful  res- 
ervation or  agreement.***  It  has  been  held,  however,  that  where  goods 
are  obtained  on  credit  by  an  insolvent  buyer  and  by  means  of  false  pre- 
tenses, the  seller's  recovery  of  them  before  they  have  been  unpacked  does 
not  work  a  preference  under  the  bankruptcy  law."* 

§  583.     Same ;  Trust  Funds  and  Moneys  Converted  or  Embezzled. — 

Questions  often  arise  as  to  the  creation  of  a  preference  where  an  insol- 


lar,  Gomila  v.  Wilcombe,  151  Fed.  470, 
SI  C.  C.  A.  268,  18  Am.  Bankr.  Rep.  143. 

i»«  Wallprstein  v.  Gallasarber  (D.  O.) 
230  P\'d.  002.  88  Am.  Baiikr.  Rep.  287. 

137  Richardson  v.  Shaw.  209  V.  S.  365, 
28  Slip.  rt.  512,  52  L.  Ed.  8.S5,  14  Ann. 
Oas.  081,  10  Am.  Bankr.  Rep.  717. 

138  Sharp  V.  Simonitsch,  107  Minn.  133, 
119  N.  W.  790;  Dressel  v.  North  State 
Lumber  Co.,  119  Fed.  531,  9  Am.  Bankr. 
Rep.  541 ;  In  re  W.  W.  Mills  Co.,  162 
Fed.  42,  20  Am.  Bankr.  Rep.  501. 

i8»  Watchmaker  v.   Barnes,  259  Fed. 


7a3.  170  C.  C.  A.  583,  43  Am.  Bankr.  Rep. 
632. 

1*0  Benjamin  v.  Buell  (C.  0.  A.)  26.S 
"Fed.  792,  46  Am.  Bankr.  Rep.  404 ;  Plum- 
mer  v.  Myers,  137  Fed.  660,  14  Am. 
Bankr.  Rep.  805;  West  v.  Fulling.  30 
Ind.  App.  617,  76  N.  E.  325.  As  to  the 
reohimation  by  a  creditor  of  pror)erty 
held  by  the  bankrupt  under  a  contract 
of  conditional  sale,  see  John  Deere  Plow 
Co.  V.  Edpar  Farmer  Store  Co.,  154  Wis. 
490,  143  N.  W.  194 ;  In  re  Bennett  (D.  C.) 
264  Fed.  533.    And  see,  supra,  §  358. 

1*1  Mulroney  Mf^.  Co.  v.  Weeks,  185 
Towa,  714,  171  N.  W.  36. 
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vent  person  has  been  forced  to  restore  or  make  good  funds  which  he  has 
stolen  or  embezzled,  or  which  he  has  misappropriated  to  his  own  use 
while  holding  them  in  the  character  of  a  trustee.  The  general  rule  is 
that  if  the  particular  fund  has  been  kept  separate  and  apart  from  the 
bankrupt's  own  money,  or  if.it  is  distinctly  traceable  into  property  or 
other  fupds  into  which  it  has  been  converted,  the  owner  may  follow  it 
and  reclaim  it  from  the  trustee  in  bankruptcy,  on  the  theory  that  it  does 
not  constitute  any  part  of  the  assets  in  bankruptcy.  From  this  it  fol- 
lows that  if  the  fund  (or  its  avails)  is  surrendered  or  restored  to  the 
owner  before  bankruptcy  intervenes,  it  cannot  be  said  to  constitute  the. 
giving  of  a  preference.***  But  if  the  person  entitled  to  the  fund,  having 
knowledge  of  the  embezzlement  or  conversion^  and  of  the  debtor's  in- 
solvency, accepts  a  payment  out  of  the  latter's  general  funds  or  a  con- 
veyance of  property  or  a  security  offered,  this  is  an  election  to  treat  the 
misappropriation  as  creating  a  debt,  and  consequently  he  will  stand  in 
no  better  position  than  any  general  creditor.***  Under  these  circum- 
stances, therefore,  a  payment  or  transfer  of  property,  or  the  giving  of  a 
mortgage  or  other  security,  will  constitute  a  voidable  preference,  sup- 
posing the  other  elements  of  a  preference  to  be  present.***  And  the 
United  States  Supreme  Court  has  ruled  that,  independently  of  his  liabili- 
ty on  any  bond,  there  is  an  obligation  of  a  contractual  nature  resting 
upon  a  defaulting  testamentary  trustee  to  restore  to  the  trust  estate  the 
value  of  assets  embezzled,  and  this  obligation  is  a  provable  debt  in  bank- 
ruptcy. Hence,  where  one  is  a  trustee  in  several  trusts,  and  knowing 
himself  to  be  insolvent,  and  within  four  months  prior  to  his  bankruptcy, 
he  transfers  his  own  property  from  himself  individually  to  one  of  those 
trusts  and  to  himself  in  the  character  of  trustee  therein,  to  make>good  a 
shortage,  and  the  effect  is  to  enable  that  trust  to  recover  a  larger  share 
of  its  debt  than  the  others,  a  voidable  preference  is  given.*** 

§  584.     Giving  of  Present  Consideration ;  Security  for  Present  Loan 
Or  Future  Advances.— "An  insolvent  person  may  properly  make  efforts 


142  Block  V.  Rice.  167  Fed.  093,  21  Am. 
Bankr.  Rep.  691 ;  McXiiboe  v.  roUiml>ian 
Mfg.  Co..  158  Fed.  967,  S.3  C.  C.  A.  81.  18 
Am.  Bankr.  Rop.  f)S4 :  (»oo(lo  v.  Elwood 
I^ge.  160  Ind.  251.  66  N.  E.  742.  And 
see  supra,  §  354. 

i*sAtherton  v.  Green,  170  Fed.  806, 
ms  C.  0.  A.  298,  24  Am.  Bankr.  Rep. 
650. 

14*  Clarke  v.  Rogers,  183  Fed.  518.  106 
C.  C.  A.  64.  26  Am.  Bankr.  Rep.  413 :  In 
re  Dorr.  100  Fed.  292,  28  Am.  Bankr. 
Rep.  505  ;  Burgojiie  v.  McKilllp,  1S2  Fed. 
452,  25  Am.  Bankr.  Rep.  387;  In  re 
Kearney.  167  Fed.  005,  21  Am.  Bankr. 


Rep.  721:  Smith  v.  Township  of  An  Gres. 
150  Fed.  257,  17  Am.  Bankr.  Rep.  745. 
Where  a  bankrupt  which  assigned  ac- 
counts to  defendants  converted  pay- 
ments received  on  such  accounts,  but 
defendant  could  not  trace  such  conver- 
sions into  other  unasslgned  accounts,  it 
cannot,  on  the  theory  of  a  trust,  sustain 
a  subsequent  preferential  assignment 
of  other  accounts.  McGill  v.  Commercial 
Credit  Co.  (D.  C.)  213  Fed.  637,  39  Am. 
Bankr.  Ref).  702. 

1*3  Clarke  v.  Rogers.  228  U.  S.  534,  33 
Sup.  Ct.  587,  57  L.  Ed.  953.  30  Am.  Bankr. 
Rep.  39. 
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to  extricate  himself  from  his  embarrassments,  and  therefore  he  may  bor- 
row money  and  give,  at  the  time,  security  therefor,  provided  always  the 
transaction  be  free  from  fraud  in  fact  and  upon  the  bankruptcy  act. 
And  hence  it  is  a  settled  principle  of  bankruptcy  law,  both  in  England 
and  in  this  country,  that  advances  made  in  good  faith  to  a  debtor  to 
carry  on  business,  upon  security  taken  at  the  time,  do  not  violate  either 
the  terms  or  the  policy  of  the  bankruptcy  act  This  is  manifestly  right, 
since  the  power  to  raise  ready  money  may  save  the  party  from  bankruptcy 
and  ruin,  and  since  his  creditors  are  not  injured  nor  his  estate  impaired, 
because  he  gets  a  present  equivalent  for  the  debt  he  creates  and  the  se- 
curity he  gives."  ^**  In  effect,  an  unlawful  preference  is  created,  within 
the  meaning  of  the  act,  only  when  a  transfer  is  made  or  security  given 
for  a  pre-existing  debt.**'  This  the  creditor  is  not  allowed  to  exact,  at 
least  if  he  has  reasonable  cause  to  believe  that  he  is  securing  a  prefer- 
ence. But  at  the  time  when  a  debt  is  created,  the  creditor  has  the  right  to 
dictate  the  terms  on  which  he  will  part  with  his  money  or  property,  and 
he  may  therefore  demand  that  he  shall  first  be  secured  to  such  an  extent 
as  will  satisfy  him,  and  with  this  the  bankruptcy  act  does  not  interfere.*** 
Moreover,  the  statute  expressly  provides  that  "liens  given  or  accepted  in 
good  faith  and  not  in  contemplation  of  or  in  fraud  upon  this  act,  and  for 
a  present  consideration,  which  have  been  recorded  according  to  law, 
if  record  thereof  was  necessary  in  order  to  impart  notice,  shall  not  be 
affected  by  this  act."  **•  It  is  therefore  a  well-settled  rule  that  a  creditor 
who  takes  security,  though  the  debtor  is  insolvent  and  though  his  bank- 
ruptcy follows  within  four  months,  does  not  receive  a  preference  which 
is  voidable  under  the  act,  if  the  consideration  was  a  loan  or  advance  of 
money  to  the  bankrupt  made  at  the  same  time  with  the  giving  of  the 
security."®    So  a  mortgage  made  in  good  faith  to  secure  future  sales  of 


i*«  Darby  v.  Boatmen's  Sav.  Inst.,  1 
DiU.  141,  Fed.  Cas.  No.  3,571.  Thus, 
where  the  directors  of  an  Insolvent  cor- 
poration, in  good  faith  and  with  the  in- 
tention of  saving  the  business,  borrowed 
money  from  a  director  and  a  stockholder 
to  meet  the  most  pressing  obligations, 
and  executed  mortgages  on  all  of  the 
corporate  assets  to  secure  the  same,  it 
was  held,  on  the  subsequent  bankruptcy 
of  the  corporation,  that  the  mortgages 
could  not  be  questioned  as  preferential. 
In  re  Lake  Chelan  Land  Co.,  257  Fed. 
4»7,  168  C.  C.  A.  501,  5  A.  L.  R.  557,  44 
Am.  Bankr.  Rep.  14. 

1*7  In  re  Perpall  (C.  C.  A.)  271  Fed. 
466,  46  Am.  Bankr.  Rep.  302;  In  re 
Clifford  (C.  C.  A.)  136  Fed.  475.  14  Am. 
Bankr.  Rep.  281;  William  Schuette  &  Co. 
V.  Swank,  265  Pa.  576,  109  Atl.  531;   In 


re  Busby  (D.  C.)  124  Fed.  460,  10  Am. 
Bankr.  Rep.  650.  Whether  a  debt,  to 
secure  which  a  lien  was  created  within 
four  months  of  bankruptcy,  was  a  pre- 
existing debt  must  be  determined  as  of 
the  date  of  the  creation  of  the  lien.  In 
re  Mossier  Co.,  239  Fed.  262,  152  C.  C. 
A.  250,  38  Am.  Bankr.  Rep.  604. 

1*8  In  re  Busby  (D.  C.)  124  Fted.  469. 
10  Am.  Bankr.  Rep.  650. 

1*9  Bankruptcy  Act  1898,  §  67d. 

1  BO  Dean  v.  Davis,  242  U.  S.  438,  37 
Sup.  Ct.  130,  61  L.  Ed.  419,  38  Am.  Bankr. 
Rep.  064;  Lake  View  State  Bank  v. 
Jones,  242  Fed.  821,  155  C.  C.  A.  409. 
40  Am.  Bankr.  Rep.  148;  Dodge  v.  Har- 
ris, 224  Fed.  484,  140  C.  C.  A.  128;  With- 
oft  V.  Andrews  (D.  C.)  217  Fed.  421,  a^ 
Am.  Bankr.  Rep.  536;  TifTany  v.  Boat- 
men's Sav.  Inst.,  18  Wall.  375,  21  L.  Bd. 
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goods  to  the  mortgagor  is  valid  to  the  extent  di  the  advances  actually 
made,  and  to  such  extent  is  not  defeated  but  protected  by  the  bankrupt- 
cy act.*"  And  where  new  sales  succeed  payments,  and  the  net  result  is 
to  increase  the  value  of  the  debtor's  estate,  payments  made  by  an  insol- 
vent debtor  on  a  running  account  are  not  to  be  considered  preferential.*** 
So  a  mortgage  given  for  money  borrowed  at  the  time  to  pay  the  pur- 
chase price  of  the  property  mortgaged,  whether  or  not  the  same  identical 
money  is  used  to  make  the  payment,  is  in  effect  a  purchase-money  mort- 
gage and  entitled  to  high  rank  and  protection.***  The  same  principle 
applies  where  the  transaction  takes  the  form  of  a  transfer  of  property, 
rather  than  a  security.  A  person  may  sell  or  exchange  his  property, 
though  he  is  insolvent  at  the  time,  if  it  is  done  in  good  faith  and  with  no 
fraudulent  design  as  against  his  creditors.***  And  one  who  takes  a  con- 
veyance of  such  property,  acting  in  equal  good  faith,  and  who  has  al- 
ready advanced  the  money  therefor,  or  gives  a  present  and  adequate 
consideration  for  it,  is  not  chargeable  with  receiving  a  preference.*** 
And  either  in  the  case  of  a  security  or  a  conveyance,  it  is  not  necessary 


868;  lindley  v.  Ross^  200  Fed.  733,  29 
Am.  Bankr.  Rep.  610;  In  re  Empire  Cork 
Co.,  193  Fed.  225;  In  re  Sayed,  185  Fed. 
962,  26  Am.  Bankr.  Rep.  444;  Powell  v. 
Gate  City  Bank,  178  Fed.  609,  102  C.  C. 
A.  55,  24  Am.  Bankr.  Rep.  316;  In  re 
Hersey,  171  Fed.  1004,  22  Am.  Bankr. 
Rep.  863;  In  re  Bartlett,  172  Fed.  679, 
22  Am.  Bankr.  Rep.  891;  In  re  Farmers* 
Supply  Co.,  170  Fed.  502,  22  Am.  Bankr. 
Rep.  460;  McDonald  v.  Clearwater 
Shortline  Ry.  Co.,  164  Fe<l.  1007,  21  Am. 
Bankr.  Rep.  182;  Crlm  v.  Woodford,  136 
Fed.  34.  68  C.  C.  A.  584,  14  Am.  Bankr. 
Rep.  302;  Farmers'  Bank  of  Edgefield  v. 
C.  D.  Carr  &  Co.,  127  Fed.  690,  62  C.  C. 
A.  446,  11  Am.  Bankr.  Rep.  733;  Young 
V.  Upson,  115  Fed.  192,  8  Am.  Bankr. 
Rep.  377;  In  re  Little,  110  Fed.  621,  6 
Am.  Bankr.  Rep.  681;  In  re  Davidson, 
109  F^d.  882,  5  Am.  Bankr.  Rep.  528:  In 
re  Wolf,  98  Fed.  84,  3  Am.  Bankr.  Rep. 
.555;  In  re  Little  River  Lumber  Co..  92 
Fed.  585,  1  Am.  Bankr.  Rep.  483;  Neill 
V.  Barbaree,  135  Ga.  771,  70  S.  E.  638; 
Crooks  V.  People's  Nat.  Bank,  34  Misc. 
Rep.  450,  70  N.  Y.  Supp.  271;  Claridge 
V.  Evans,  137  Wis.  218,  118  N.  W.  108, 
5^03,  25  L.  R.  A.  (N.  S.)  144;  Eason  v. 
Garrison,  36  Tex.  Civ.  App.  574,  82  S.  W. 
800;  O'ConneU  v.  City  of  Worcester,  225 
Mass.  159,  114  N.  E.  201;  Dunlap  v. 
Seattle  Nat.  Bank,  93  Wash.  568,  161 
Pae.  364;  McNamara  v.  Famsworth,  108 
Wash.  523,  180  Pac.  466. 
i»i  Marvin  v.  Chambers,  12  Blatchf. 


495.  13  N.  B.  B.  77,  Fed.  Cas.  No.  9,179; 
In  re  Watkinson,  142  Fed.  782,  16  Am. 
Bankr.  Rep.  38;  Peterson  v.  Nash  Bros., 
112  Fed.  311,  50  C.  C.  A.  260,  55  L.  B.  A. 
844,  7  Am.  Bankr.  Rep.  181. 

tB2  Joseph  Wild  &  Co.  v.  Provident 
Life  &  Trust  Co.,  153  Fed.  562,  82  C,  C. 

A.  516,  18  Am.  Bankr.  Rep.  506. 

IBS  In  re  Franklin,  151  Fed.  642,  18 
Am.  Bankr.  Rep.  218. 

15*  Blake  v.  Thwing,  185  lU.  App.  187. 
Where  one  who  had  been  fraudulently 
Induced  to  sell  goods  on  credit,  accepted 
from  the  buyer,  within  four  months  be- 
fore the  latter's  bankruptcy,  a  transfer 
of  accounts  in  payment  for  the  goods,  it 
was  held  that  the  transfer  was  ma(^  in 
consideration  of  the  release  of  the  right 
to  rescind  and  recover  the  goods,  and 
therefore  was  not  a  preference.  Illinois 
Parlor  Frame  Co.  v.  Goldman,  257  Fed. 
300,  168  C.  C.  A.  384,  43  Am.  Bankr.  Rep. 
287. 

155  Erast  V.  Mechanics*  &  Metals  Nat 
Bank  (C.  C.  A.)  201  Fed.  664,  29  Am. 
Bankr.  Rep.  289;  MiUs  v.  Virginia-Caro- 
lina Lumber  Co.,  164  Fed.  168,  20  Am. 
Bankr.  Rep.  750;   In  re  Rosenfeld.  2  N. 

B.  R.  116,  Fed.  Cas.  No.  12,057;  Harrf- 
son  V.  McLaren,  10  N.  B.  R.  244,  Fed. 
Cas.  No.  6,139:  Sparhawk  v.  Richards, 
12  N.  B.  R.  74,  Fed.  Cas.  No.  13,205; 
Weeks  V.  Spooner,  142  N.  C.  479,  55  S.  B. 
432.  But  see  Kerr  v.  Melum,  27  S.  D.  208, 
130  N.  W.  83. 
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that  the  transfer  and  the  giving  of  the  consideration  should  be  exactly 
contemporaneous.  For  an  advance  will  be  considered  a  present  con- 
sideration for  a  conveyance  made  within  a  reasonable  time  thereafter 
and  in  pursuance  of  a  prior  agreement.*** 

But  it  is  strictly  necessary  that  the  whole  transaction  should  be  en- 
tirely free  from  fraud.  If  one  lends  money  to  an  insolvent  debtor  (whose 
bankruptcy  follows  within  four  months),  and  knows  at  the  time  that 
the  borrower's  purpose  is  not  to  use  the  money  in  supporting  his  cred- 
it or  carrying  on  his  business,  but  to  use  it  in  paying  off  one  of  the  cred- 
itors, thereby  giving  a  preference,  the  lender  is  so  far  affected  by  the 
fraudulent  purpose  that  any  security  given  to  him  for  the  loan  will  be 
voidable  at  the  suit  of  the  trustee  in  bankruptcy.*"  And  it  seems. that 
actual  knowledge  on  the  part  of  the  lender  is  not  necessary  to  produce 
this  result,  if  the  circumstances  were  so  unusual  and  suspicious  as  to  lay 
upon  him  the  duty  of  making  reasonable  inquiries  concerning  the  des-. 
tination  of  the  money,  which  inquiries  would  have  enlightenied  him  as 
to  the  debtor's  purpose.***  Further,  if  the  consideration  for  a  security 
or  transfer,  though  contemporaneous  with  it,  was  illegal,  as  being  con- 
trary to  law,  to  good  morals,  or  to  public  policy,  it  will  not  support  the 
lien  or  conveyance.*** 

Where  it  appears  that  the  transfer  or  security  was  given  in  part  to 
secure  a  pre-existing  debt,  and  in  part  to  secure  a  new  advance  of  money 
made  at  the  same  time  with  it,  and  there  was  no  actual  fraud  in  the 
transaction  as  to  the  other  creditors  or  upon  the  bankruptcy  act,  the 
creditor  will  be  entitled  to  enforce  his  security  against  the  estate  of  the 
debtor  in  bankruptcy  to  the  extent  of  the  money  advanced  at  the  time, 
although  it  is  void  as  a  preference  so  far  as  concerns  the  pre-existing 
debt.**^  Thus,  an  increase  in  a  mortgage  lien  on  a  bankrupt's  property, 
supported  by  a  new  and  adequate  consideration,  and  not  lessening  his 
estate  or  impairing  in  any  respect  the  fund  available  to  pay  general 
creditors,  must  be  sustained,  although  made  within  four  months  prior  to 


106  Douplass  V.  Vogeler,  6  Fed.  53; 
(iattinan  v.  ilonoa,  12  N.  B.  R,  49,*^,  Fed. 
('as.  No.  5,271;  In  re  Sutliorland  Go. 
(D.  C.)  245  Fed.  663,  40  Am.  Baiikr.  Rep. 

305. 

JOTBucknam  v.  Go.ss,  1  Hask.  030,  13 
N.  B.  li.  :VM,  Fed.  Cus.  No.  2,097;  Bry- 
ant V.  Wolf,  94  Misc.  Rep.  683,  158  N.  Y. 
Snpp.  678;  SlierriU  v.  Iliitsou,  187  Ala. 
189,  65  South.  538. 

15ft  Ex  parte  Mendell,  1  Low.  506,  4 
N.  B.  R.  302,  Fed.  Cas.  No.  9,418:  Par- 
ker V.  Sherman,  212  Fed.  917,  129  C.  C. 
A.  437. 

iR»  Sharp  V.  Philadelphia  Warehouse 


Co.,  10  Fed.  379;    Adams  v.  Merchants' 
Nat.  Bank,  9  Biss.  396,  2  Fed.  174. 

100  lu  re  Wolf,  98  Fed.  84,  3  Am. 
Bankr.  Rep.  555;  In  re  Cobb,  96  FtMl. 
821,  3  Am.  Bankr.  Rep.  129;  In  re  San- 
derlin,  109  Fed.  857,  6  Am.  Bankr.  Rep. 
384:  In  re  Hull,  115  Fed.  858,  8  Am. 
lUmkr.  Rep.  302;  In  re  Dismal  Swamp 
(\)ntracting  Co.,  135  Fed.  415,  14  Am. 
Bankr.  Rei).  175;  In  re  First  Nat  Bank, 
155  Fed.  100.  84  C.  C.  A.  16,  18  Am. 
.Bankr.  Rep.  766;  Smith  v.  Coury  <D.  O 
247  Fed.  Iti8.  41  Am.  Bankr.  Rep.  219. 
But  see  Tuttle  v.  Truax,  1  N.  B.  R.  601. 
Fed.  Cas.  No.  14,277. 


1197 


PBBFEttBNCES  AND  PKBFBBRSD  OBBDITOR0 


§  585 


his  bankruptcy.*^*  But  the  bankruptcy  law  cannot  be  evaded  by  a  pre- 
tense of  advancing  an  additional  consideration  which  bears  no  reasona- 
ble relation  to  the  existing  indebtedness.  Thus,  an.  assignment  of  col- 
lateral ty  an  insolvent  debtor  with  intent  to  give  a  preference  to  a  cred- 
itor who  has  reasonable  grounds  to  believe  that  a  preference  is  intend- 
ed, made  a  short  time  before  an  adjudication  of  bankruptcy,  as  security 
for  a  pre-existing  debt,  and  also  for  a  small  additional  loan,  is  void  as  to 
the  whole- *•* 

§  585.  Effect  of  Prior  Agreement  to  Give  Seciudty  or  Makie  Trans- 
fer.— It  has  often  been  ruled  that,  where  an  agreement  is  made  or  a 
promise  given,  at  the  time  when  money  is  loaned  or  advanced,  that  a 
transfer  of  property  shall  be  made  or  a  security  given  to  the  lender,  the 
subsequent  execution  of  the  transfer  or  giving  of  security  does  not  con- 
stitute an  illegal  preference,  though  it  takes  place  at  a  time  when  the 
debtor  is  insolvent  and  within  four  months  prior  to  his  bankruptcy.*^ 
But  on  the  other  hand,  there  are  important  decisions  to  the  effect  that  a 
transfer  of  property  to  a  creditor  by  an  insolvent  debtor  four  months 
prior  to  his  bankruptcy,  which  would  otherwise  constitute  a  voidable 
preference,  is  not  deprived  of  that  character  by  the  fact  that  it  was  made 
pursuant  to  a  prior  agreement  made  more  than  four  months  before  the 
bankruptcy.***  The  true  doctrine  appears  to  be  that  if  the  promise  or 
agreement  was  of  such  a  specific  nature  and  related  to  such  specific  prop- 
erty as  to  give  rise  to  an  inchoate  or  equitable  lien  (in  advance  of  its 
execution)  then  the  creation  of  a  specific  lien  at  a  later  time,  in  accord- 
ance with  the  prior  promise,  will  not  violate  the  bankruptcy  law.***    But 


i<»i  State  Bank  of  WlUiamson  v.  Fish, 
120  N.  y.  Supp.  365. 

i«2  Graunis  v.  Beardsley,  Fed.  Cas.  No. 
5,688. 

103  Tomlinson  v.  Bank  of  Lexington, 
145  Fed.  824,  76  C.  C.  A.  400,  16  Am. 
Bankr.  Rep.  632;  Ryttenberg  v.  Schefer, 
131  Fed.  313,  11  Am.  Bankr.  Rep.  652; 
Payne  v.  Solomon,  14  N.  B.  R.  162,  Fed. 
Cas.  No.  10,856;  In  re  Wood,  5  N.  B.  R. 
421,  Fed.  Cas.  No.  17,937;  Burdick  v. 
Jackson,  7  Hun  (X.  Y.)  488,  15  N.  B.  R. 
318;  M.  &  M.  National  Bank  v.  Brady*.«i 
Bend  Iron  Co.,  8  Phila.  (Pa.)  171,  5  N. 
B.  U.  491,  Fed.  Cas.  No.  9,018;  Smoot  v. 
Morehouse,  8  Ala.  370.  42  Am.  Dec.  644; 
In  re  Metropolitan  Dairy  Co.,  224  Fed. 
444,  140  C.  C.  A.  646,  35  Am.  Bankr.  Rep. 
466. 

i«*  Citizens'  Trust  Co.  v.  Tilt,  200  Fed. 
410,  118  C.  C.  A.  562,  29  Am.  Bankr.  Rep. 
900;  Lathrop  Bank  v.  Holland,  205  Fed. 
143.  30  Am.  Bnnkr.  Rep.  62;  In  re  Thom- 


as, 199  Fed.  214,  29  Am.  Bankr.  Rep.  945; 
Tilt  V.  Citizens'  Trust  Co.,  191  Fed.  441, 
27  Am.  Bankr.  Rep.  320;  In  re  Smith 
170  Fed.  426,  23  Am.  Bankr.  Rep,  864; 
In  re  threat  Western  Mtg.  Co.,  152  Fed. 
123,  81  C,  C.  A.  341,  18  Am.  Bankr.  Rep. 
259;  In  re  Dismal  Swami)  Contracting; 
Co.,  135  Fed.  415,  14  Am.  Bankr.  Rep. 
175;  In  re  Mandel,  127  Fed.  863,  af- 
firmed 135  Fed.  1021,  68  G.  C.  A.  546; 
In  re  Ronk,  111  Fod.  154,  7  Am.  Bankr. 
Rep.  31;  Second  Nat.  Bank  v.  Hunt,  11 
Wall.  391.  20  L,  Ed.  190;  In  re  Connor, 
1  Low.  532.  Fed.  Cas.  No.  3,118;  Lloyd 
V.  Strobridge,  16  N.  B.  R.  197,  Fed.  Cas. 
No.  8,435;  Chapman  v.  Hunt,  254  Fed. 
7«I8,  166  C.  C.  A.  214,  42  Am.  Bankr. 
Rep.  509;  In  re  Herman  (D.  C.)  207  Fed. 
594,  31  Am.  Bankr.  Hep.  243;  John  Ag- 
new  Co.  V.  Board  of  Education  of  City 
of  Piiterson,  83  N.  J.  Eq.  49,  89  Atl.  1046. 
3 «-' Johnson  v.  Boot  Mfg.  Co.,  241  U. 
S.   160,  36  Sup.  Ct.  520,  60  L.   Ed.  934,- 
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these  conditions  are  not  met  by  a  general  parol  agreement,  entered  into 
when  the  debt  was  contracted,  not  pledging  any  specific  property,  but 
merely  that  security  should  be  given  when  required,***  or  if  the  debtor 
should  become  financially  embarrassed.**'  So,  a  mere  promise  by  the 
debtor,  at  the  time  the  debt  was  contracted,  to  give  a  mortgage  to  se- 
cure it,  but  without  specifying  the  nature  of  the  mortgage  or  the  property 
on  which  it  was  to  be  given,  does  not  create  an  equitable  mortgage,  and 
the  execution  of  a  mortgage  on  a  subsequent  renewal  of  the  debt,  at  a 
time  when  the  debtor  is  insolvent  and  within  four  months  before  his 
bankruptcy,  constitutes  a  transfer  of  property  to  secure  an  antecedent 
debt,  and  creates  a  preference.***  In  other  words,  the  prior  promise 
must  contemplate  the  giving  of  a  specific  and  definite  security,  not  mere- 
ly "some"  security ;  it  must  be  such  an  agreement  as  could  be  enforced 
by  a  bill  for  specific  performance.***  An  agreement  that  the  creditor 
shall  have  a  general  lien  on  the  property  of  the  debtor,  a  corporation, 
will  not  suffice.*'*  And  an  agreement  to  pledge  personal  property  as 
security  for  a  debt  is  not  executed  where  the  goods  are  not  delivered  to 
the  creditor  nor  set  apart  and  treated  as  his  property,  so  that  where  the 
creditor  takes  possession  of  the  property  shortly  before  the  filing  of  a 
petitioi;i  in  bankruptcy,  the  transaction  is  voidable  as  a  preference.*'* 
And  an  agreement,  while  negotiating  a  loan,  to  make  repayment  out  of 
a  certain  fund,  does  not  create  a  lien  on  the  fund ;  and  hence  when  re- 
payment is  made  out  of  it  within  four  months  before  a  proceeding  in 
bankruptcy,  it  will  be  deemed  to  be  preferential  and  voidable  at  the  suit 
of  the  trustee.*'* 

§  586.  Exchange  or  Substitution  of  Securities. — ^An  exchange  or 
substitution  of  one  valid  security  for  another  does  not  create  an  unlawful 
preference,  though  occurring  when  the  debtor,  is  insolvent  and  within 


36  Am.  Bankr.  Rep.  764;  Sabln  v.  C5ainp, 
98  Fed.  974,  3  Am.  Baftkr.  Rep.  578; 
Stover  V.  Kennedy,  Fed.  Cas.  No.  13,510. 
And  see  Gage  Lumber  Co.  v.  McEldown- 
ey  (C.  C.  A.)  207  Fed.  255,  30  Am.  Bankr. 
Rep.  251.  Where  the  owner  of  a  mer- 
cantile business  assigns  to  a  creditor  a 
fire  policy  to  enable  him  to  collect  the 
same  and  apply  it  in  payment  of  a 
prior  loan,  the  assignment  is  not  an  un- 
lawful preference,  though  made  within 
four  months  of  bankruptcy,  where  it  was 
made  pursuant  to  a  prior  agreement  by 
which  the  policy  was  pledged  as  security 
for  advances.  Hecker  v.  Commercial 
State  Bank,  35  N.  D.  12,  159  N.  W.  97. 

ie«  In  re  Connor,  1  Low.  532,  Fed. 
Cas.  No.  3,118;  South  wick  v.  Whipple, 
2  Fed.  770. 


ie7  Sebrlng  y.  Wellington,  63  App.  Div. 
498,  71  N.  Y.  Supp.  788.  But  compare 
Stennick  v.  Jones,  252  Fed.  345,  164  0.  C. 

A.  269. 

i«8  Pollock  V.  Jones,  124  Fed.  163,  61 
C.  C.  A.  555,  10  Am.  Bankr.  Rep.  616. 

i«9  In  re  Jackson  Iron  Mfg.  Co.,  15  N. 

B.  R.  438,  Fed.  Cas.  No.  7,153. 

170  Mathews  v.  Hardt,  79  App.  Div. 
570,  80  N.  Y.  Supp.  462. 

171  In  re  Sheridan,  98  Fed.  406,  3  Am. 
Bankr.  Rep.  554;  In  re  Arkonia  Fabric 
Mfg.  Co.,  151  Fed.  914,  18  Am.  Bankr. 
Rep.  470.  But  compare  In  re  Harvey 
(D.  C.)  212  Fed.  340,  32  Am.  Bankr. 
Rep.  337. 

172  Torrance  v.  Winfleld  Nat  Bank,  66 
Kan.  177,  71  Pac.  235. 
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four  months  prior  to  his  bankruptcy,  provided  the  new  security  is  not 
of  greater  value  than  the  old  and  does  not  put  the  creditor  in  better  po- 
sition with  reference  to  enforcing  his  claim,  since,  in  this  case,  nothing  is 
taken  away  from  the  general  creditors  of  the  bankrupt"*  Within  this 
rule,  the  giving  of  a  mortgage  or  pledge  is  not  a  preference  when  it  is 
executed  upon  a  renewal  of  the  debt  or  loan,  which  was  originally  se- 
cured by-  a  like  mortgage  or  pledge.*'*  Nor  is  a  preference  created  by 
the  substitution  and  recording  of  a  mortgage  correcting  a  mistake  in  a 
prior  unrecorded  mortgage,"*  or  in  place  of  one  not  formally  execut- 
ed ;  "•  nor  by  the  release  of  pledged  property  and  the  taking  of  a  pledge 
on  other  property  to  secure  the  same  debt,*'''  or  the  substitution  of  dif- 
ferent collaterals  for  those  already  held  by  the  creditor ;  *'*  nor  by  the 
giving  of  a  chattel  mortgage  in  place  of  a  prior  valid  bill  of  sale  of  the 
same  property,"*  or  in  place  of  collateral  security ;  "•  nor  by  a  confes- 
sion of  judgment  for  a  debt  already  secured  by  a  prior  valid  lien;*** 
nor  by  the  substitution  of  a  deed  of  trust  for  a  mechanic's  lien  on  the 
same  property ;  **•   nor  by  a  mere  change  in  the  form  of  the  obligation 


178  Sawyer  v.  Turpln.  91  U.  S.  114,  23 
L.  Ed.  235;  Cook  v.  TuUis,  18  Wall.  332, 
21  L.  Ed.  933;  Clark  v.  Iselln,  21  Wall. 
360,  22  L.  Ed.  568;  Douglass  v.  Vogeler, 
6  Fed.  53;  Brett  v.  Carter,  2  Low.  458,  14 
K.  B.  B.  301,  Fed.  Cas.  No,  1,844;  Albany 
Exchange  Bank  y.  Johnson,  5  Law  Rep. 
313,  Fed.  Cas.  No.  133;  Sawyer  v.  Tur- 
pln, Holmes,  226,  Fed.  Cas.  No.  12,409; 
Deland  ▼.  MUler  A  Chaney  Bank,  119 
Iowa,  368,  93  N.  W.  304;  Hutchinson  v. 
Murchie,  74  Me.  187.  See  Obemeier  v. 
Kass,  219  Fed.  529.  136  C.  C.  A.  279,  34 
Am,  Bankr.  Rep.  37.  A  preferential  as- 
signment of  accounts  within  four  months 
prior  to  bankruptcy  cannot  be  sustained 
as  a  substitution  for  accounts  thereto^ 
fore  assigned,  where  it  appears  that  the 
previously  assigned  accounts  had  been 
collected  by  the  bankrupt,  with  the  as- 
signee's consent,  before  the  later  assign- 
ment. Wolfe  V.  Bank  of  Anderson,  238 
Fed.  343,  151  C.  C.  A.  359,  38  Am.  Bankr. 
Rep.  387. 

.  1T4  Hagan  v.  McNeil,  253  Fed.  716,  165 
C.  C.  A.  310,  41  Am.  BflUkr.  Rep.  792;  In 
re  Noel  (D.  C.)  137  Fed.  694,  14  Am. 
Bankr.  Rep.  715;  Chattanooga  Nat 
Bank  v.  Borne  Iron  Co.  (C.  C.)  102  Fed. 
755,  4  Am.  Bankr.  Rep.  441;  In  re  Doran, 
Fed.  Cas.  No.  4,000. 

1"  Player  v.  Lippincott,  4  Dill.  124, 
Fed.  Cas.  No.  11,223. 

176  Stewart  y.  Hoffman,  31  Mont  190, 
77  Pac.  689,  81  Pac.  3.  The  bankruptcy 
act  does  not  give  the  trustee  a  lien  prior 


to  the  lien  of  a  bank  to  which  a  written 
chattel  mortgage  was  given  shortly  be- 
fore bankruptcy,  in  the  place  of  a  pre- 
vious oral  mortgage  which  was  valid 
under  the  laws  of  the  state  except  as 
against  innocent  purchasers  and  lien 
creditors.  Border  Nat.  Bank  v.  Couo- 
land,  240  Fed.  355, 153  C.  C.  A.  281. 

17T  Perry  v.  Booth,  67  App.  Div.  235. 
73  N.  T.  Supp.  216.  But  see  Anniston 
Iron  &  Supply  Co.  v.  Anniston  Rolling 
Mill  Co.  (D,  C.)  125  Fed.  974,  11  Am. 
Bankr.  Rep.  200.  Where  bankrupt  con- 
veyed land  as  security  by  deed  which  was 
not  recorded,  and  within  four  months  be- 
fore bankruptcy  conveyed  other  land  up- 
on surrender  of  the  unrecorded  deed 
and  notes  evidencing  indebtedness,  it 
was  not  a  preference.  Marsh  v.  Lese- 
man,  242  Fed.  484,  165  C.  C.  A.  260,  40 
Am.  Bankr.  Rep.  97. 

17  8  In  re  Reese-Hammond  Fire  Brick 
Co.,  181  Fed.  641,  25  Am.  Bankr.  Rep. 
323. 

179  Sawyer  v.  Turpln,  91  U.  S.  114,  23 
L.  Ed.  235.  But  a  chattel  mortgage  Is 
voidable  as  a  preference,  where  the  prior 
security  was  a  conditional  contract  of 
sale,  which  was  invalid  because  not  re- 
corded. L.  A.  Becker  Co.  v.  Gill  (C.  C. 
A.)  206  Fed.  36,  30  Am.  Bankr.  Rep.  429. 

180  In  re  Davidson,  109  Fed.  882,  5  Am. 
Bankr.  Rep.  528. 

181  Reber  v.  Gundy^  13  Fed.  53. 

182  In  re  Weaver,  9  N.  B.  R.  132,  Fed. 
Cas.  No.  17,307. 
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from  an  account  to  a  note.'**  So,  where  the  bankrupt's  debt  consists  of 
a  sum  of  money  with  accumulated  interest,  some  time  overdue,  secured 
by  a  valid  mortgage,  and  the  parties  have  an  accounting  and  compute 
the  amount  due  to  date  for  both  principal  and  interest,  and  a  new 
mortgage  is  given  for  the  sum  so  ascertained,  upon  the  same  property, 
the  old  mortgage  being  canceled,  this  is  not  to  be  regarded  as  an  unlaw- 
ful  preference,  though  done  within  the  time  limited  before  the  debtor's 
bankruptcy.***  And  a  creditor  who  has  obtained  a  valid  lien  by  execu- 
tion on  property  of  greater  value  than  the  amount  of  the  judgment  may 
receive  from  the  debtor  bills  receivable,  accounts,  and  cash  up  to  the 
amount  of  the  execution,  without  violating  the  bankruptcy  law,  if  the 
execution  is  thereupon  released  and  the  judgment  satisfied.***  And  a 
broker  who  holds  stocks  of  a  customer  as  security  for  the  money  ad- 
vanced in  their  purchase,  does  not  gain  a  preference  by  selling  the  stocks 
and  applying  the  proceeds  on  his  claim.*** 

But  where  a  loan  of  money  is  simply  evidenced  by  an  indorsed  prom- 
issory note,  the  substitution  for  it  of  a  bond  and  mortgage  is  not  such 
an  exchange  of  securities  as  will  prevent  the  mortgage  being  considered 
a  preference,  the  other  elements  being  present.**'  And  a  preference  may 
be  created  by  the  substitution  of  one  note  for  another,  where  that  last 
given  is  made  by  a  different  party  or  is  indorsed  with  a  better  name  or 
matures  earlier,***  or  enables  the  creditor  more  easily  or  quickly  to  ob- 
tliin  judgment  and  levy  on  the  debtor's  property.***  Still  it  does  not 
necessarily  follow  that  the  new  security  is  voidable  to  its  entire  extent. 
Where  a  debtor  gives  a  mortgage  in  exchange  or  substitution  for  an 
existing  valid  mortgage,  but  of  greater  value,  it  may  be  voidable  by  his 
trustee  in  bankruptcy,  but  only  as  to  such  excess  of  value.*** 

§  587.  Payments  by  Debtor. — Payment  of  a  debt  in  money  is  a 
"transfer"  of  property  within  the  n^aning  of  the  bankruptcy  law,  and 
if  made  under  such  circumstances  as  would  constitute  a  preference  in 
the  case  of  a  transfer  of  any  other  form  of  property,  may  be  recovered 
by  the  debtor's  trustee  in  bankruptcy.***    It  is  immaterial  in  what  form 


i»3  O'Connor  v.  Parker,  23  Mich.  22,  4 
N.  B.  K.  713. 

184  Bemhlsel  v.  Firman.  22  Wall.  170, 
22  L.  Ed.  766.  But  see  In  re  Jordon,  ft 
N.  B.  R.  416,  Fed.  Cas.  No.  7,529:  Forbes 
V.  Howe,  102  Mass.  427,  3  Am.  Rep.  475. 

1S8  Clark  V.  Iselin.  21  Wall.  .360.  22  L. 
Ed.  568;  Livingston  v.  Bruce,  1  Blatehf. 
31. S,  Fed.  Cas.  No.  8,410. 

186  In  re  Filer,  125  Fed.  201,  5  Am. 
Bankr.  Rep.  a35. 

187  In  re  Hirschowltz,  199  Fed.  202, 
28  Am.  Bankr.  Re]).  571;  In  re  Wolf, 
OS  Fed.  84,  3  Am.  Bankr.  Rep.  555. 


188  McAtee  v.  Shade,  185  Fed.  442,  26 
Am.  Bankr.  Rep.  151;  In  re  Lane,  2 
I^w.  ;{33,  10  N.  B.  R.  135.  Fed.  Cas.  No. 
8,044;  In  re  Sttlr  Spring  Bed  Co.  (O. 
C.  A.)  265  Fed.  133,  45  Am.  Bankr.  Rep. 
650. 

180  Loudon  V.  First  Nat.  Bank,  2 
Huphes,  420,  15  N.  B.  R.  476,  Fed.  Cas. 
No.  8,525. 

100  In  re  Manning?  (D.  C.)  123  Fe<l. 
181,  10  Am.  Bankr.  Rep.  500. 

101  West  P^illadelphia  Bank  v.  Dick- 
son, 95  i:.  S.  ISO,  24  L.  Ed.  407:  Pirie 
V.  Chicago  Title  &  Trust  Co.,  182  U.  S. 
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the  payment  is  made,  whether  in  cash  or  by  a  certified  check,***  or  by 
the  acceptance  of  a  draft  drawn  on  the  debtor  by  the  creditor,***  or  an 
order  on  a  third  person  to  pay  to  the  creditor  money  which  is  due  to  the 
debtor,***  or  by  giving  a  Hen  on  property  from  which  the  creditor  real- 
izes his  debt  in  cash.***  So,  the  declaration  of  a  dividend  by  a  corpora- 
tion, with  the  understanding  that  the  treasurer's  portion  ol  it  should  be 
returned  to  the  corporation  in  settlement  of  his  indebtedness  to  it. 
which  was  done,  constitutes  a  preference  recoverable  by  the  treasurer's 
trustee  in  bankruptcy.***  And  where  creditors  of  a  bankrupt  company, 
with  knowledge  of  its  insolvency,  placed  a  representative  in  charge,  and 
furnished  goods  on  credit  to  replenish  its  stock,  and  would  have  suc- 
ceeded in  re-establishing  the  business  had  not  the  issuance  of  execu- 
tion by  another  creditor  precipitated  bankruptcy,  it  was  held  that  pay- 
ments made  for  goods  so  furnished  within  four  months  prior  to  the  ad- 
judication were  preferential.**' 


438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171,  5 
Aid.  Bankr.  Rep.  814;  D.  C.  Wise  Coal 
Co.  v.  SmaU,  225  Fed.  524,  140  C.  C.  A. 
508,  35  Am.  Bankr.  Rep.  682;  Seheuer 
V.  Katzoff  (D.  C.)  233  Fed.  473,  37  Am. 
Bankr.  Rep.  476;  In  re  Miller  (D.  C.i 
221  Fed.  471,  34  Am.  Bankr.  Rep.  275; 
In  re  W.  A.  Silvernail  Co.  (D.  C.)  218 
Fed.  979,  33  Am.  Bankr.  Rep.  59 :  Voll- 
mar  ▼.  Plage,  186  Fed.  .598,  26  Am. 
Bankr.  Rep.  590;  In  re  Bice,  164  Fed. 
514,  21  Am.  Bankr.  Rep.  211:  In  re  W. 
W.  Mills  Co.,  162  Fed.  42,  20  Am.  Bankr. 
Rep.  501;  Wright  v.  William  Skinner 
Mfgr.  Co.,  162  Fed.  .^15,  89  C.  C.  A.  23. 
20  Am.  Bankr.  Rep.  527:  Sargent  v. 
Blake,  160  Fed.  57,  87  C.  C.  A.  213,  20 
Aui.  Bankr.  Rep.  115;  Wright  v.  Samp- 
ter,  152  Fed.  196.  18  Am.  Bankr.  -'Rep. 
3ij5 :  In  re  John  Morrow  &  Co..  134  Fed. 
«.S<),  It)  Am.  Bankr.  Rep.  392 ;  In  re  Col- 
ton  Export  &  Import  Co.,  121  Fed.  663, 
57  C.  C.  A.  417.  10  Am.  Bankr.  Rep.  14; 
Swarts  V.  Fonrth  Nat.  Bank,  117  Fed. 
1.  54  C.  C.  A.  387,  8  Am.  Bankr.  Rep. 
673;  In  re  Fixen,  102  Fed.  205,  42  C.  C. 
A.  354.  50  L.  R.  A.  605.  4  Am.  Bankr. 
Rep.  10;  In  i-e  Sloan,  102  Fed.  116,  4 
Am.  Bankr.  Rep.  356;  Iri  re  Christen- 
sen,  101  Fed.  802,  4  Am.  Bankr.  Rep.  202; 
Strobel  &  Wilken  Co.  v.  Knost,  99  Fed. 
409,  3  Am.  Bankr.  Rep.  631 ;  In  re  Ft. 
Wayne  Klectric  Corp.,  99  Fed.  400,  39 
C.  C.  A.  582.  3  Am.  Bankr.  Rep.  634;  In 
re  Conlmim,  97  Fed.  923.  3  Am.  Bankr. 
Rep.  249;  In  re  Ft.  Wayne  Electiic 
Corp..  Of}  Fed.  8<«,  3  Am.  Bankr.  Rep. 
186;  In  re  Baxter,  25  Fed.  700;  Metcalf 
y.  Officer,  2  Fed.  640:  Paige  v.  Loring, 
Blk.Bkb.(3d  Ed.)— 7(5 


Holmes,  275,  Fed.  Cas,  No.  10,672;  An- 
drews V.  Kellogg,  41  Colo.  35,  92  Pac. 
222;  Landry  y.  Andrews,  22  R.  I.  597, 
48  Atl.  1036;  Chism  v.  Citizens'  Bank, 
77  Miss.  599,  27  South.  637 ;  Sherman  v. 
Liickhnrdt.  96  Mo.  App.  320,  70  S.  W. 
388;  Wright  v.  Gotten,  140  N.  C.  1,  52 
S.  E.  141 ;  West  v.  Ba^k  of  Lahoma,  16 
Okl.  328.  85  Pac.  469;  Rogers  v.  Ameri- 
can Halibut  Co.,  216  Mass.  227,  103  N.  E. 
C89;  Schuetz  v.  International  Harvester 
Co.,  167  Iowa,  ftU,  149  N.  W.  855. 
Where  the  bankrupt  was  accustomed  to 
deposit  in  a  bank  checks  drawn  on  other 
banks,  and  immediatcl.v  thereafter  to 
check  against  such  deposits,  without 
waiting  to  see  whether  the  chedcs  were 
good,  and  the  bank,  which  was  required 
by  the  clearing  house  to  make  good 
worthles.s  checks  credited  by  it,  required 
payments  from  the  bankrupt  to  protect 
Itself  against  excessive  use  of  its  cash 
reserves,  it  was  held  that  there  was  no 
indebtedness  from  the  bankrupt  to  th.^ 
bank,  and  such  payments  were  not  pref- 
erences. Snipes  v.  Mutual  Trust  Co.  (I). 
C.)  270  Fed.  318.  46  Am.  Bankr.  Rep.  546. 

loiJ  Cannon  v.  James  M.  Bell  Co.,  .34 
Misc.  Rep.  734,  70  X.  Y.  Supp.  1024. 

198  Fox  V.  Gardner,  21  Wall.  475,  22 
L.  Ed.  685. 

10*  In  re  The  Leader,  190  Fed.  624,  26 
Am.  Bankr.  Rep.  668. 

i»5ln  re  Belding,  116  Fed.  1016,  8 
Am.  Bankr.  Rep.  718. 

io«  Arthur  v.  Harrington  (D.  C.)  211 
Fed.  215,  32  Am.  Bankr.  Rep.  216. 

lOT  In  re  Farmers'  Store  &  Supply  Co. 
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Nor  does  it  affect  the  case  that  the  payment  is  not  made  directly  into 
the  creditor's  own  hands,  but  reaches  him  through  one  or  more  inter- 
mediaries, as  where  the  debtor's  check  passes  through  several  banks 
and  a  clearing  house  and  is  finally  credited  to  the  creditor.***  So  where 
a  creditor  of  the  bankrupt  assigns  his  account  to  a  purchaser  of  the  bank- 
rupt's  property,  under  an  arrangement  whereby  such  purchaser  pays  the 
claim,  the  legal  effect  is  to  appropriate  out  of  the  assets  of  the  bank- 
rupt the  amount  used  in  satisfying  such  claim  by  the  purchaser  as- 
suming the  liability,  and  an  unlawful  preference  results  therefrom.*** 
This  is  also  the  case  where  the  paying  teller  of  a  bank,  claiming  to  be  its 
creditor,  draws  his  check  and  pays  himself  the  amount  out  of  the  funds 
on  hand,  just  before  the  bank  closes  its  doors.***  And  where  a  bank 
which  acts  as  agent  for  another  bank  for  clearing  house  purposes  pays, 
upon  the  day  of  its  failure,  to  the  latter,  which  has  knowledge  of  its 
insolvency,  deposits  which  have  been  made  on  its  general  account  u^ 
meet  checks  in  the  clearing  house,  such  payment  is  an  illegal  prefer- 
ence.*** And  where  the  president  and  general  manager  of  a  bankrupt 
corporation  acts  for  it  in  purchasing  certain  accounts  against  it,  he 
can  only  charge  the  corporation  for  the  amount  actually  paid  by  him  for 
the  acounts,  and  must  account  to  the  trustee  in  bankruptcy  for  all  prof- 
its made.***  And  a  trustee  in  bankruptcy  is  not  precluded  from  recover- 
ing, from  the  payee  of  a  note,  money  paid  by  the  bankrupt  on  the  note 
•  within  four  months  before  his  adjudication,  by  reason  of  the  fact  that 
there  is  a  solvent  indorser  on  the  note.*** 

But  the  rule  must  not  be  applied  with  unreasonable  strictness.  There 
is  no  violation  of  the  law  against  preferences  where  a  debtor  turns 
over  money  to  his  wife  to  be  used,  and  which  is  in  fact  used,  by  her  in 
defraying  necessary  household  and  family  expenses,  though  she  is  also 
a  creditor  of  his.***  Nor  is  the  payment  of  house  rent  or  rent  of  a  store 
the  giving  of  a  preference  where  there  is  no  intention  to  cheat  other 


(D.  C.)  214  Fed.  505,  32  Am.  Bankr.  Rep. 
638. 

i»8ln  re  Lyon,  114  Fed.  326,  7  Am. 
Bankr.  Rep.  412;  In  re  Hunter  Arms 
Co.  (D.  C.)  226  Fed.  866,  35  Am.  Bankr. 
Rep.  883. 

109  Hackney  v.  Hargreaves  Bros.,  68 
Neb.  624,  94  N.  W.  822,  99  N.  W.  675 ; 
Rogers  v.  Fidelity  Sav.  Bank  &  Loan 
Co.,  172  Fed.  735,  23  Am.  Bankr.  Rep.  1. 

200  In  re  Plant,  148  Fed.  37,  17  Am. 
Bankr.  Rep.  272. 

201  Phelan  v.  Iron  Mountain  Bank,  4 
Dm.  88,  16  N.  B.  R.  308,  Fed.  Cas.  No. 
11,069. 

202Atherton  v.  Emerson,  199  Mass. 
199,  85  N.  E.  530. 


208  Harris  v.  Second  Nat.  Bank,  110 
Tenn.  239,  75  S.  W.  1053;  Bartholow  v. 
Bean,  18  WaU.  635.  21  L.  Ed.  866. 

204  Neumann  v.  Blake,  178  Ffed.  916. 
102  0.  C.  A.  294,  24  Am.  Bankr.  Rep. 
575.  Property  bought  by  the  wife  of  a 
bankrupt  with  money  saved  by  her  from 
sums  given  her  by  her  husband  from 
time  to  time  for  household  expenses, 
when  he  was  not  indebted,  and  for 
which  he  asked  no  accounting,  cannot  be 
recovered  by  his  trustee  for  the  benefit 
of  his  subsequent  creditors,  but  it  is  oth- 
erwise as  to  money  similarly  given  to 
her  after  he  became  indebted  to  such 
creditors.  Milkman  v.  Arthe,  223  Fed. 
507.  139  G.  G.  A.  55,  34  Am.  Bankr.  Rep. 
536. 


1203 


PBBFERENCGS  AND  PREFERRED   CREDITORS 


§    587 


creditors  or  to  evade  the  law.***  And  payment  of  interest  in  advance  to 
a  bank,  to  secure  a  renewal  of  a  note  held  by  it,  is  not  giving  a  prefer- 
ence.*^ So  of  the  payment  of  the  salary  of  an  officer  of  the  bankrupt 
corporation,  provided  the  amount*  does  not  exceed  a  fair  compensa- 
tion for  his  services.*^  And  so  of  the  payment  of  accrued  interest  on 
a  statutory  dower  in  real  estate.*^  So,  where  a  debtor,  just  before  filing 
his  voluntary  petition  in  bankruptcy,  went  to  two  of  his  creditors,  whose 
debts  were  barred  by  the  statute  of  limitations,  and  paid  each  of  them 
one  dollar,  and  did  this  for  the  purpose  of  taking  their  claims  out  of  the 
statute,  so  that  they  might  share  with  the  other  creditors  in  the  im- 
pending bankruptcy,  and  they  had  no  knowledge  or  cause  to  believe  that 
he  meant  to  give  them  any  advantage  other  than  the  revival  of  their 
debts,  it  was  held  that  no  preference  was  created.*^  And  where  gold 
dust  is  deposited  in  a  bank  to  the  credit  of  the  depositor  (who  afterwards 
becomes  bankrupt),  and  its  value  is  at  once  ascertained  and  the  amount 
entered  on  the  books  to  his  credit,  there  is  no  preference  given,  though 
the  same  sum  is  crffsct  by  the  bank  against  an  indebtedness  to  it  of  the 
depositor,  because  the  total  value  of  his  estate  available  for  creditors  is 
not  diminished.***  But  a  debt  due  to  a  railroad  company  for  freight  is 
not  in  any  way  privileged,  and  to  pay  it  may  constitute  a  preference,  if 
under  circumstances  which  would  produce  that  result  in  the  case  of  any 
other  creditor.***  And  a  payment  by  insolvent  makers  to  the  holder  of  a 
note,  for  the  purpose  of  relieving  an  indorser,  is  a  preference  forbidden 
by  the  bankruptcy  law.*** 

It  is  of  course  unnecessary,  to  constitute  a  preference,  that  the  credi- 
tor should  have  been  paid  in  full.  The  giving  and  acceptance  of  a  partial 
payment  may  be  equally  within  the  statute.  But  a  payment  by  an  in- 
solvent debtor  of  a  percentage  on  claims  of  a  part  of  his  creditors,  which 
does  not  lessen  the  percentage  which  his  other  creditors  will  receive,  is 
not  a  preference  nor  forbidden  by  the  bankruptcy  law.*** 


20B  In  re  Locke,  1  Low.  293,  2  N.  B, 
R.  382,  Ffed.  Cas.  No.  8,439.  But  where 
an  insolvent  debtor,  having  a  leasehold 
interest  In  a  bakery  where  he  carries  on 
bis  business,  pays  the  rent  due  on  the 
^ame,  as  a  means  of  enabUn^  himself  to 
continue  the  business,  but  with  the  pur- 
pose of  defrauding  his  creditors,  by 
boarding  and  secreting  the  proceeds  of 
the  business  so  continued,  and  incurring 
rew  business  debts  without  paying  any 
old  ones,  the  payment  of  the  rent  should 
be  considered  as  a  fraudulent  preference 
under  the  bankruptcy  law.  In  re  Lange, 
97  Fed.  107. 

20fl  In  re  Kellar,  110  Fed.  348,  6  Am. 
Bankr.  Rep.  021. 


207  Atherton  v.  Emerson,  199  Mass. 
199,  85  N.  E.  530. 

208  In  re  Riddle's  Sons,  122  Fed.  559, 
10  Am.  Bankr.  Rep.  204. 

209  In  re  Banks  (D.  C.)  207  Fed.  662. 
31  Am.  Bankr.  Rep.  270. 

s^o  American  Bank  of  Alaska  y.  John- 
son, 245  Fed.  312,  157  C.  C.  A.  504,  40 
Am.  Bankr.  Rep.  502. 

211  Farrin  v.  Crawford,  2  N.  B.  R.  602, 
Fed.  Cas.  No.  4,686. 

2i2Laudry  v.  Andrews,  22  R.  1.  597. 
48  Atl.  1036;  Arnold  v.  Knapp,  75  W. 
Va.  804.  84  S.  E.  895. 

213  In  re  Hapgood,  2  Low.  200,  Fed. 
Cas.  No.  6,044. 
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Payment  of  a  debt  by  the  bankrupt  after  the  filing  of  the  petition  in 
bankruptcy  against  him  is  unauthorized,  and  ordinarily  the  trustee  is 
entitled  to  recover  the  amount  paid ;  but  if  the  debt  was  one  wholly  or  in 
part  enforceable  as  against  the  trustee,  it  is  a  proper  exercise  of  discre- 
tion for  the  court  to  deny  such  recovery,  either  in  whole  or  pro  tanto.*'* 

If  the  payment  was  made  in  total  or  partial  discharge  of  a  valid 
existing  lien  on  property  of  the  bankrupt,  which  would  not  have  been 
disturbed  by  the  bankruptcy  proceedings,  it  cannot  be  considered  a 
preference,  because  the  assets  available  for  general  creditors  are  not 
thereby  diminished.  This  has  been  ruled  where  the  creditor  merely 
held  an  inchoate  lien,***  and  much  more  where  the  obligation  is  iti  the 
form  of  a  valid  mortgage.*"  But  a  mortgage  or  deed  of  trust  never  de- 
livered as  a  subsisting  obligation  cannot  excuse  a  payment  by  the  mort- 
gagor on  the  indebtedness  covered  thereby,  which  payment  otherwise 
would  be  invalid  as  a  preference.**'  And  a  creditor  holding  security  for 
less  than  the  amount  of  his  claim  cannot,  if  he  knows  the  debtor  to  be 
insolvent,  obtain  a  valid  preferential  payment  of  the  unsecured  part  of 
his  debt  within  four  months  before  the  adjudication  in  bankruptcy.*** 

Where  insurance  was  effected  on  mortgaged  property,  and  the  pro- 
ceeds thereof  having  been  collected,  a  portion  thereof  was  surrendered 
to  the  mortgagor,  who  had  become  bankrupt,  that  it  might  be  repaid  to 
the  mortgagee  in  liquidation  of  an  unsecured  debt,  it  was  held  that  the 
amount  so  relinquished  at  once  became  the  property  of  the  mortgagor, 
and  when  repaid  constituted  a  preference,*** 

§  588.  Payment  or  Transfer  by  Third  Person. — A  payment  received 
by  a  creditor  of  a  bankrupt  from  a  third  person,  which  does  not  come  out 
of  the  assets  of  the  bankrupt,  does  not  constitute  a  preference.***  Thus, 
where,  after  the  bankrupt  had  made  an  assignment  for  the  benefit  of 
his  creditors,  and  just  before  bankruptcy  proceedings  were  instituted 
against  him,  a  firm  of  which  he  was  a  member  paid  an  entire  claim 
against  him  on  which  the  firm  was  at  most  only  partially  liable,  it  -was 
held  that  this  payment  did  not  constitute  a  preference.***    So,  payments 


2i4Toof  V.  City  Nat.  Bank.  206  Fed, 
250,  124  C.  C.  A.  118,  30  Am.  Bankr. 
Hep.  79. 

218  III  re  Lynn  Camp  Coal  Co.,  168 
Fed.  m)8,  22  Am.  Bankr.  Rep.    60. 

218  Stewart  v.  Hopkins,  .SO  Ohio  St. 
502.  But  compare  Shutts  v.  First  Nat. 
Bank,  98  Fed.  705,  3  Am.  Bankr.  Rep. 
492. 

217  Page  V.  Rogers,  211  U.  S.  575,  29 
Sup.  Cf.  159,  53  L.  Ed.  332,  21  Am. 
Bankr.  Rep.  496. 

2i8Claridge  v.  Evans,  137  Wis.   218, 


118  N.  W.    198,  803,  25  L.  R.  A.  (N.  S.> 
144. 

210  Stearns  Salt  &  Lumber  Co.  v. 
Hammond,  217  Fed.  559,  133  C.  C.  A. 
411,  3H  Am.  Bankr.  Rep.   484. 

2  20  Dressel  v.  Nortli  State  Lumber 
Co.,  119  Fed.  531,  9  Am.  Bankr.  Rep. 
541 :  Mason  v.  National  Herkimer  Coun- 
ty Bank,  172  Fed.  529,  97  C.  C.  A.  155, 
22  Am.  Bankr.  Rep.  733:  McKay  v. 
Sperry  Flour  Co.,  95  Wash.  209,  KSi 
Pac.  377. 

221  In  re  Hines,  144  Fed.  543,  16  Am. 
Bankr.    Rep.    495.     And   see  Nestor    v. 
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made  by  the  wife  of  the  bankrupt  out  of  her  separate  estate  in  settle- 
ment of  claims  against  him,  though  made  within  four  months  before  his 
bankruptcy,  are  not  preferential.**^  And  where  directors  of  a  corpora- 
tion borrow  money,  which  is  used  by  the  corporation,  and  thereafter, 
when  the  corporation  is  insolvent,  pay  the  debt  with  money  which  they 
borrow  by  giving  their  individual  notes,  secured  by  mortgage  on 
their  own  property,  there  is  no  preference  given  by  the  corporation.**"* 
But  where  an  insolvent  trader  conveys  his  stock  to  certain  persons  who 
are  sureties  on  his  note  given  to  a  bank,  and  the  sureties,  in  considera- 
tion of  the  transfer,  agree  to  pay  the  debt  to  the  bank,  the  bank  not  par- 
ticipating in  this  arrangement,  and  not  being  paid  by  the  sureties  out  of 
the  proceeds  of  the  property,  there  is  a  preference  as  to  the  sureties,  but 
not  as  to  the  bank.***  Payment  is  made  by  the  bankrupt,  within  the 
meaning  of  the  provisions  of  the  Act  relating  to  illegal  preferences,  when 
it  is  made  under  his  authority  or  by  his  direction  by  his  debtor  to  his 
creditor.***  And  in  a  case  where  the  seller  of  property  was  originally 
entitled  to  the  benefit  of  insurance  placed  on  the  property  by  the  buyer, 
but  this  agreement  had  been  superseded  by  the  giving  of  a  chattel  mort- 
gage, and  afterwards  the  buyer  became  insolvent,  it  was  held  that  a  pay- 
ment of  the  insurance  money  to  the  seller  constituted  a  preference.***^ 

§  589.  Payments  to  Attorneys  For  Past  or  Future  Services. — ^The 
bankruptcy  act  provides  that  "if  a  debtor  shall,  directly  or  indirectly,  in 
contemplation  of  the  filing^  of  a  petition  by  or  against  him,  pay  money 
or  transfer  property  to  an  attorney  and  counselor  at  law,  solicitor  in 
equity,  or  proctor  in  admiralty,  for  services  to  be  rendered,  the  transac- 
tion shall  be  re-examined  by  the  court  on  petition  of  the  trustee  or  any 
creditor,  and  shall  only  be  held  valid  to  the  extent  of  a  reasonable 
amount  to  be  determined  by  the  court,  and  the  excess  may  be  recovered 
by  the  trustee  for  the  benefit  of  the  estate."  **'  It  is  therefore  not  unlaw- 
ful for  a  person  who  expects  to  file  his  voluntary  petition  in  bankruptcy, 
or  expects  that  creditors  will  petition  against  him,  to  retain  an  attorney 
for  the  purpose  of  such  proceedings,  and  to  pay  him  in  advance  a  rea- 
sonable fee  for  his  services,  or  transfer  property  to  him  in  compensation 
for  such  services  or  give  him  security  for  the  payment  of  his  fee.*^    This 

.Joseph  {C.  C.  A.)  2t55  Fed.  246,  46  Am.  TumbuU  v.  Potlatch  Lumber  Co.  (Sui).) 

Bankr.  Rep.  5.  181  X.  Y.  Supp.  56. 

222Goo(le  V.  Ehvood  Lodge.  160  Ind.  22"  Buuday   v.    Huntinjjton,   224   Fed. 

051    06  X    E    742  ^7,    140   C.   C.   A.   415. 

«3Kei*pai/v.    Hamilton    Nat.    Rank,  "^  Bankruptcy  Act  1S98«  6()<i.    This 

163  Ind.  216,  7a  N.   E.  647.  '^'"^  "^^  *»^»*^>'   ^"   ^^^   ^'^^'^   ^''  '^^   "^■ 

torney  by  assignees  under  a  jreneral  as- 

2  24  Hoi-stnian  v.  Little,  1)9  Tex.  r>;50,  90  slffnmont   made  by   the  l>ankrupt  prior 

S.  W.  1095.  ^^   jjj^   bankruptcy   proceedings.     In   re 

«25  De  Forest  v.  Crane  &  Ordway  Co,,  (^.eller  (D.  C.)  216  Fed.  508. 
55  Mont.  489,   179   Pac.  291.     And  see  228  in  re  Cummins,  19(i  Fed.  224.  28 
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does  not  constitute  the  giving  of  a  preference,  under  the  statute,  to  such 
attorney ,"•  and  the  transaction  will  be  valid  as  against  the  subsequent 
proceedings  in  bankruptcy,  unless  there  was  a  fraudulent  purpose  to 
place  assets  out  of  the  reach  of  the  creditors,***  or  unless  some  party  in 
interest  objects  to  it  and  petitions  to  have  the  transaction  examined  by 
the  court,  in  which  case  the  question  of  the  reasonableness  of  the  fee 
paid  is  to  be  determined  and  the  excess,  if  any,  refunded.***  But  this  part 
of  the  statute  refers  only  to  services  rendered  to  the  bankrupt  prior  to 
the  commencement  of  the  proceedings  in  bankruptcy.***  Another  sec- 
tion of  the  statute  provides  for  the  payment  (as  a  priority  claim)  of  "one 

reasonable  attorney's  fee,  for  services  actually  rendered  to  the 

bankrupt  in  involuntary  cases  while  performing  the  duties  herein  pre- 
scribed, and  to  the  bankrupt  in  voluntary  cases  as  the  court  may  al- 
low." ***  But  both  of  these  provisions  of  the  act  refer  only  to  such  pro- 
fessional services  as  are  rendered  in  aid  of  the  bankruptcy  proceedings 
and  for  the  benefit  of  the  creditors,  or  in  the  administration  and  distri- 
bution of  the  bankrupt's  estate ;  ***  and  they  will  not  vaKdate  a  transfer 
of  an  insolvent's  property  to  an  attorney  in  consideration  of  an  agree- 
ment to  negotiate  with  the  creditors  of  the  insolvent  for  a  settlement  of 
his  difficulties  without  resort  to  the  bankruptcy  court,  nor  a  payment 
or  transfer  of  property  for  services  to  be  performed  in  defending  the 
bankrupt  against  anticipated  criminal  proceedings,  which  are  not 
brought  until  after  the  filing  of  the  petition  in  bankruptcy.***  And  al- 
though, in  a  case  coming  within  the  provisions  of  the  statute,  a  transfer 
of  property  may  be  equally  allowable  as  a  payment  of  money,  yet  an 
agreement  that  the  attorney  shall  take  certain  goods  in  payment  for  his 
services,  where  there  is  no  actual  delivery  or  change  of  possession,  does 
not  constitute  a  "transfer"  of  the  property,  and  if  the  attorney  takes  pos- 
session of  the  goods  after  the  adjudication,  and  therefore  after  they  have 


Am.  Bankr.  Rep.  385;  Triplett  v.  Han- 
ley,  1  DUl.  217,  Fed.  Cas.  ^o.  14,179; 
wniiams  v.  Pultze,  5  Ohio  Dec.  503; 
Lyon  V.  MarshaU,  11  Barb.  (N.  Y.)  241; 
Furth  V.  Stahl,  205  Pa.  St  439,  55  Atl. 
29.  Compare  In  re  Evans,  3  N.  B.  R. 
261,  Fed.  Cas.  No.  4,552. 

*2»  Swartz  V.  Frank,  183  Mo.  438,  82 
S.    W.    60. 

230  Goodrich  v.  Wilson,  119  Mass.  429, 
14    N.    B.    R.   555. 

281  In  re  Morris,  125  Fed.  841,  11  Am. 
Bankr.  Rep.  145;  In  re  Porter,  253  Fed. 
552,  165  C.  C.  A.  222. 

2«  2  Pratt  V.  Bothe,  130  Fed.  670,  65 
C.  C.  A.  48,  12  Am.  Bankr.  Rep.  529. 

2'33  Bankruptcy  Act  1898,  §  64b,  3. 

284  A    debtor's   contract,   made   three 


days  after  a  fire,  with  an  attorney  to 
collect  the  insurance,  where  the  insurers 
questioned  their  liability,  was  a  pro- 
ceeding in  the  usual  course  of  business, 
having  no  necessary  relation  to  bank- 
ruptcy ;  and  such  contract  could  not  of 
itself  justify  the  conclusion  that  it  was 
made  '*in  contemplation  of  the  filing  of 
a  petition"  in  bankruptcy,  within  the 
meaning  of  the  Act,  although  a  petition 
in  bankruptcy  was  actually  filed  against 
the  debtor  five  days  after  the  payment 
to  tlie  attorney.  Tripp  v.  Mitschrich, 
211  Fed.  424,  128  C.  C.*A.  96,  31  Am. 
Bankr.   Rep.  662. 

230  In  re  Habegger,  139  Fed.  623,  71 
C.  C.  A.  607,  3  Ann.  Cas.  276,  15  Am. 
Bankr.  Rep.  198. 
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passed  ino  the  custody  of  the  law,  he  must  restore  them.***  As  to  a  pay- 
ment for  legal  services  rendered  in  the  past,  and  not  relating  to  the 
bankruptcy  proceedings,  it  stands  on  the  same  footing  as  a  payment  to 
any  other  creditor,  and  will  be  preferential  in  the  same  circumstances 
or  under  the  same  conditions,*"  unless  the  attorney  has  a  lien  on  a  par- 
ticular fund  or  an  agreement  which  amounts  to  an  equitable  assignment 
of  it.«^ 

§  590.  Set-OfiF  or  Adjustment  of  Mutual  Accounts. — The  bankrupt- 
cy law  does  not  prevent  parties  from  adjusting  their  mutual  accounts  or 
exercising  a  right  of  set-off  which  would  belong  to  them  even  after  the 
institution  of  bankruptcy  proceedings.***  Thus,  the  application  by  a 
bank  of  the  amount  standing  to  the  credit  of  a  depositor  in  his  general 
account,  subject  to  check,  on  a  note  of  the  depositor  or  other  indebted- 
ness to  the  bank,  does  not  constitute  a  voidable  preference,  though  made 
while  the  depositor  was  insolvent  and  within  four  months  prior  to  his 
bankruptcy.***  But  this  rule  does  not  apply  if  the  bank  knew  or  had 
reasonable  cause  to  believe  that  a  preference  was  intended  to  be  giv- 


•««  In  re  Corbett  (D.  C.)  104  Fed.  872, 
5  Am.   Bankr.   Rep.   224. 

wTMagee  v.  Fox,  229  Fed.  395,  143 
C.  G.  A.  515,  36  Am.  Bankr.  Rep.  161; 
In  re  George  W.  Shiebler  &  Co.  (D.  C.) 
163  Fed.  546,  20  Am.  Bankr.  Rep.  777. 

>3«  In  re  Coney  Island  Lumber  Co. 
(D.  C.)  199  Fed.  803,  34  Am.  Bankr.  Rep. 
563 ;  Van  Slyke  v.  Huntington  (C.  C.  A.) 
265  Fed.  86,  45  Am.  Bankr.  Rep.  173. 

^••See  Gleason  v.  Bush,  100  Misc. 
Bep.  608,  166  N.  Y.  Supp.  321 ;  Putnam 
r.  United  States  Trust  Co.,  223  Mass. 
199,  111  N.  E.  969. 

2*»  Continental  &  Commercial  Trust  & 
Savings  Bank  v.  Chicago  Title  &  Trust 
Co.,  229  U.  S.  435,  33  Sup.  Ct  829,  57 
L.  Ed.  1268,  30  Am.  Bankr.  Rep.  624; 
Studley  v.  Boylston  Nat.  Bank,  229  U. 
S.  523,  38  Sup.  Ct  806,  57  L.  Ed.  1313, 
.30  Am.  Bankr.  Rep.  161;  New  York 
County  Nat.  Bank  v.  Massey,  192  U.  S. 
138,  24  Sup.  Ct  199,  48  L.  Ed.  380,  11 
Am.  Bankr.  Rep.  42;  In  re  Cross  (C.  C. 
A.)  273  Fed.  39,  46  Am.  Bankr.  Rep. 
727;  In  re  Cross  (D.  C.)  265  Fed.  769. 
45  Am.  Bankr.  Rep,  695 ;  In  re  Looschen 
Piano  Case  Co.  (D.  C.)  259  Fed.  931,  43 
Am.  Bankr.  Rep.  733;  American  Bank 
of  Alaska  v.  Johnson,  245  Fed.  312,  157 
C.  C.  A.  504,  40  Am.  Bankr.  Rep.  502 ; 
Fourth  Nat  Bank  of  Wichita  v.  Smith, 
240  Fed.  19,  153  C.  C.  A.  55,  38  Am. 
Bankr.   Rep.    771;    American   Bank   & 


Trust  Co.  V.  Coppard,  227  Fed.  597,  142 
C.  C.  A.  229,  35  Am.  Bankr.  Rep.  742; 
In  re  Radley  Steel  Const  Co.  (D.  C.) 
212  Fed.  462;  Johnson  y.  American 
Bank,  5  Alaska,  145;  Chicago  Title  & 
Trust  Co.  V.  Federal  Trust  &  Sav.  Bank, 
192  Fed.  967;  In  re  Wright-Dana  Hard- 
ware Co.,  207  Fed.  636;  Tomlinson  ▼. 
Bank  of  Lexington,  145  Fed.  824,  76  C. 
C.  A.  400,  16  Am.  Bankr.  Rep.  632 ;  In 
re  George  M.  Hill  Co.,  130  Fed.  315,  64 
C.  C.  A.  561,  66  L.  R.  A.  68, 12  Am.  Bankr. 
Rep.  221 ;  In  re  Scherzer,  130  Fed.  631. 
12  Am.  Bankr.  Rep.  451;  Robinson  v. 
Wisconsin,  M.  &  F.  Ins.  Co.  Bank,  9 
Blss.  117,  18  N.  B.  It  243,  Fed.  Cas. 
No.  11.969;  Habegger  v.  First  Nat 
Bank,  94  Minn.  445,  103  N.  W.  216,  110 
Am.  St  Rep.  379;  Cox  v.  First  Nat. 
Bank,  126  I^a.  88,  52  South.  227;  Booth 
V.  Prete,  81  Conn.  636,  71  Atl.  938,  20 
L.  R.  A.  (N.  S.)  863,  15  Ann.  Cas.  306; 
West  V.  Bank  of  Lahoma,  16  Okl.  328, 
85  Pac.  469 ;  Conner  v.  First  Nat.  Bank 
(Wash.)  104  Pac.  562;  Parker  v.  First 
Nat  Bank,  89  Vt  69,  94  Atl.  1 ;  Putnam 
V.  United  States  Trust  Co.,  223  Mas.*;. 
199,  111  N.  E.  969;  Wrenn  v.  Citizens* 
Nat  Bank  (Conn.)  114  Atl.  120.  Contra, 
In  re  Kellar,  110  Fed.  348,  6  Am.  Bankr. 
Rep.  621.  And  see  Evans  v.  National 
Broadway  Bank,  48  Misc.  Rep.  248,  90 
N.  Y.  Supp.  780;  In  re  Starkweather 
&  Albert,  206  Fed.  797,  30  Am.  Bankr. 
Rep.  743. 
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en,***  or  if  it  appears  that  there  was  an  intent  on  the  part  of  the  bank 
to  accumulate  funds  of  the  bankrupt  in  its  possession  for  its  own  ulti- 
mate security,  or  that  there  was  any  restriction  imposed  by  it  on  the 
bankrupt's  withdrawal  of  such  funds,  or  an  appropriation  of  such  funds 
by  the  bank  towards  the  payment  of  its  claim,'**  or  if  the  deposit  was 
made  for  a  special  purpose  and  therefore  did  not  create  the  relation  of 
debtor  and  creditor,  but  that  of  bailor  and  bailee,***  or  if  the  claim  was 
assigned  with  knowledge  of  insolvency  and  for  the  express  purpose  of 
being  used  as  a  set-off  in  expected  bankruptcy  proceedings.***  And  so, 
where  a  bank,  to  which  the  bankrupt  was  largely  indebted  on  the  day 
the  latter  became  insolvent,  closed  its  account  and  credited  the  balance, 
including  a  deposit  just  made,  on  the  bankrupt's  indebtedness  to  it,  such 
deposit  amounted  to  a  payment  pro  tanto  of  the  loan,  and  its  applica- 
tion an  unlawful  preference.***  And  where  a  depositor's  debt  to  the 
bank  exceeds  the  amount  standing  to  his  credit,  and  he  settles  by  giv- 
ing the  bank  a  check  for  the  amount  of  such  credit  balance  and  cash  for 
the  remainder  of  the  debt,  the  payment  in  cash  will  be  a  fraudulent  pref- 
erence, though  the  giving  of  the  check  may  not.***  On  the  same  prin- 
ciple it  is  held  that  a  bank  which  receives  from  a  clearing  house  asso- 
ciation the  proceeds  of  checks  presented  for  clearing  by  a  member  short- 


2*1  First  Nat.  Bank  of  El  Centro  v. 
HaiT)«^r,  254  Fed.  641,  166  C.  C.  A.  139, 
43  Am.  Bankr.  Rep.  82 ;  In  re  Falrbum 
Oil  &  Fertilizer  Co.  (D.  C.)  240  Fed.  835, 
39  Am.  Bankr.  Rep.  211;  Ridge  Aveuiie 
Bank  v.  Studheim,  145  Fed.  798,  76  C.  G. 
A.  362,  16  Am.  Bankr.  Rep.  863;  Ernst 
V.  Meclianics'  &  Metjils  Nat.  Bank,  201 
Fed.  664,  120  C.  C.  A.  92,  29  Am.  Bankr. 
Rep.  289 ;  In  re  W^arner,  5  N.  B.  R.  414, 
Fed.  Gas.  No.  17,177 ;  KnoU  v.  Commer- 
cial Tmst  Co.,  249  Pa.  197,  94  Atl.  750, 
L.  R.  A.  1916A,  683,  Ann.  Cas.  19160, 
988.  Payment  by  a  bankrupt  of  notes? 
held  by  a  bank  on  which  he  was  in- 
dorser,  a  few  days  before  the  bank- 
ruptcy and  before  their  maturity,  by  a 
check  on  his  deiwslt  in  such  bank,  is  not 
valid  as  a  set-off,  but  is  a  voidable  pref- 
erence, Hoynian  v.  Third  Nat.  Bank 
(D.  C.)  210  Fed.  685.  The  payment  of 
the  proceed.s  of  checks  by  a  bankrupt 
directly  to  a  bank,  with  the  intention  of 
pxtinjjuishinj?  a  pre-existinff  indebted- 
ness (a  note  owed  to  the  bank)  and 
without  having  such  proceeds  credited 
to  his  account,  is  voidable  as  a  pref- 
erence. Chisholm  v.  First  Nat.  Bank, 
206  111.  App.  493. 

2»2Tn  re  National  Lumber  Co.,  212 
Fed.  92S.  129  C.  C.  A.  448 ;    In  re  Percy 


Ford  Co.  (D.  C.)  199  Fed.  334,  28  Am. 
Bankr.  Rep.  919 ;  Johnson  v.  Gratiot 
County  State  Bank,  193  Mich.  452,  160 
N,  W.  544. 

2*3  Continental  &  Commercial  Trust 
&  Sav.  Bank  v.  Chicago  Title  &  Trust 
Co.  (C.  C.  A.)  199  Fed.  704.  But  see 
this  case  on  appeal,  229  U.  S.  435,  3ri 
•  Sup.  Ct.  829,  57  L.  Ed.  1268,  30  Am. 
Bankr.   Rep.  624. 

24*  In  re  Shults,  132  Fed.  573,  13  Am. 

Bankr.  Rep.  84. 

245  Ernst  V,  Mechanics'  &  Metals  Nat. 
Bank  (D,  C.)  200  Fed.  295. 

2  4«Hnup:h  v.  First  Nat.  Bank,  4  Biss. 
.•^49,  Fed.  Cas.  No.  6,721.  And  see  Farm- 
ers* State  Bank  v.  Freeman,  249  Fed. 
579.  161  C.  C.  A.  505.  41  Am.  Bankr. 
Rep.  286.  Where  a  bank,  holding  i\< 
depositor's  demand  note,  on  discovering 
that  his  financial  condition  was  unsatis- 
factory, demanded  a  check  for  the 
amount  of  the  deposit,  and  on  receiving 
it,  canceled  the  note,  and  took  a  new 
note  for  the  amount  due,  less  the  de- 
posit, the  transaction  was  held  a  pay- 
ment to  the  bank  and  a  voidable  pref- 
erence, and  not  an  exercise  of  the  right 
of  set-off.  In  re  Cross  (D.  C.)  265  Fe<l. 
769,  45  Am.  Bankr.  Rep,  695. 
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ly  before  suspending  payment,  cannot  escape  liability  to  account  to  the 
estate  in  bankruptcy  of  the  defaulting  member,  where  the  clearing  house, 
in  revising  the  day's  clearings  because  of  such  suspension,  eliminated 
and  returned  the  checks  which  had  been  debited  against  the  defaulting, 
member,  on  the  theory  that,  under  the  doctrine  of  rescission  and  follow- 
ing of  trust  funds,  the  bank  had  the  right  to  appropriate  any  property  of 
the  defaulting  member  and  apply  it  to  the  reduction  of  an  advance  of  cur- 
rency made  on  that  day,  especially  where  such  currency  was  paid  out  by 
such  defaulting  member  over  its  counter  to  its  customers ;  **'  nor  is  the 
transaction  any  the  less  a  preference  because  the  clearing  house,  under 
its  rules,  might  have  called  on  its  other  members  to  pay  pro  rata  the 
amount  of  the  checks  drawn  upon  the  defaulting  member,  and  might 
have  treated  the  credits  in  favor  of  the  defaulting  member  as  belonging 
proportionally  to  the  contributing  members,  since,  even  under  these 
rules,  a  check  which  was  the  result  of  the  clearings  of  the  previous  day 
would  not  be  entitled  to  participation.*"  So  also,  the  trustee  in  bank- 
ruptcy can  recover  the  amount  of  a  check  given  by  the  bankrupt  in  good 
faith  before  the  adjudication  in  bankruptcy,  but  which  was  deposited 
in  a  bank  other  than  the  one  on  which  it  was  drawn,  and  not  presented 
to  the  drawee  bank  until  after  the  adjudication.'** 

§  591.  Partial  Payments  on  Running  Accounts. — The  provisions  of 
the  bankruptcy  act  relating  to  preferences  are  not  so  construed  as  to 
require  a  creditor  to  surrender  partial  payments  received  by  him  on  ac- 
count in  the  usual  course  of  business  where  the  transactions  covered  by 
the  account  between  the  parties,  taken  together,  result  in  increasing  the 
net  indebtedness  to  the  creditor  and  correspondingly  increasing  the 
bankrupt's  estate.***  Thus,  payments  made  on  an  open  account,  though 
within  four  months  of  the  debtor's  adjudication  in  bankrifptcy,  which 
are  received  in  good  faith  and  without  the  creditor  having  knowledge 
of  the  debtor's  insolvency,  and  which  are  less  in  amount  than  the  credit 
sales  made  by  such  creditor  to  the  debtor  during  that  period,  do  not  con- 
stitute a  preference  within  the  meaning  of  the  bankruptcy  law.*".  This 


2^T  Rector  V.  Commerelal  Nat.  Bank, 
200  U.  S.  420.  26  Sup.  Ct.  294,  50  L.  VA. 
KiS,  15  Am.  Bankr.  Rep.  847. 

5=  *«  Rector  v.  City  Deposit  Bank  Co., 
200  U.  S.  405,  26  Sup.  Ct.  289,  50  U  Ed. 
527,  15  Am.  Bankr.  Rep.  336. 

24»  Edison  Electric  Illnminating  Co. 
V.  Tibbetts.  241  Fed.  468,  154  C.  C.  A. 
300.  39  Am.  Bankr.  Rep.  640. 

5^50  In  re  Diok.qon,  111  Fed.  726,  49  O. 
0.  A.  574,  55  L.  ll.  A.  349,  7  Am.  Bankr. 
Rep.  186;  In  re  Sapor,  121  Fed.  65S,  57 
C.  C.  A.  412,  9  Am.   Bankr.   Rep.  361; 


Kimbiill  V.  E,  A.  Rosenliam  Co.,  114 
Fed.  85,  52  C.  C.  A.  33,  7  Am,  Bankr. 
Rep.  718:  C.  S.  Morey  Mercantile  Co. 
V.  Schiffer.  114  Fed.  447,  52  C.  C.  A. 
249.  7  Am.  Bankr.  Rep.  670 ;  Butterfleld 
V.  Woodman,  223  Fed.  956,  139  C.  C.  A. 
436,  34  Am.  Bankr.  Rep.  510 ;  Dunlap  v. 
Seattle  Nat.  Bank,  93  Wash.  568,  161 
rue.  364.  Comi^are  In  re  Arndt,  104 
Fed.  234,  4  Am.  Bankr.  Rep.  773. 

2  - 1  Jaquith  v.  Alden,  189  U.  S.  78,  23 
Snp.  Ct.  649,  47  L.  Ed.  717,  9  Am. 
Bankr.  Rep.  773 :  Yaple  v.  Dahl-MiUlkan 
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rule  has  been  applied  in  a  case  involving  transactions  between  a  stock- 
broker (the  bankrupt)  and  a  customer.  Four  months  before  the  ad- 
judication, the  broker  was  indebted  to  the  customer  to  the  extent  of 
$1,556,  and  afterwards  he  was  employed  to  purchase  and  carry  stocks 
on  a  margin,  receiving  considerable  sums  of  money  from  the  customer, 
and  paying  him  considerable,  but  less,  sums  as  profits  on  his  operations. 
At  the  date  of  the  adjudication,  the  bankrupt  owed  the  customer  $6,500. 
It  was  held  that  no  injustice  would  be  done  in  this  case  by  treating  the 
parties  simply  as  debtor  and  creditor,  and  as  the  effect  of  the  whole  se- 
ries of  transactions  was  to  increase  the  net  indebtedness  to  the  cus- 
tomer, and  presumably  to  increase  the  bankrupt's  estate,  the  customer 
was  not  in  the  position  of  one  who  had  received  a  voidable  preference.*** 
But  payments  made  by  an  insolvent  person  to  his  landlord  within 
four  months  of  his  adjudication  in  bankruptcy,  and  applied  by  the  land- 
lord, not  to  rent  for  the  current  year,  but  to  rent  in  arrears,  constitute  a 
preference.*** 

§  592.  Time  of  Giving  Preference. — ^A  preference  given  to  a  cred- 
itor, whether  in  the  form  of  a  payment,  transfer  of  property,  or  security, 
is  not  contrary  to  the  bankruptcy  law  unless  given  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy,  or  after  the  filing  of  the 
petition  and  before  the  adjudication.  If  it  antedates  that  period,  it  is 
not  impeachable  in  the  subsequent  bankruptcy  of  the  debtor,  nor  can 
the  creditor  be  required  to  surrender  it.*** 


Grocery  Co.,  193  U.  S.  526,  24  Sup.  Ct. 
552,  48  L.  Ed.  776,  11  Am.  Bankr.  Rep. 
596 ;  Jaquith  v.  Alden,  118  Fed.  270,  55 
C.  O.  A.  364,  9  Am.  Bankr.  Rep.  165. 

25  2  In  re  'JBopliff,  114  Fed.  323,  8  Am. 
Bankr.  Rep.  141.  Compare  In  re  Gay- 
lord,  113  Fed.  131,  7  Am.  Bankr.  Rep. 
577. 

2B8  In  re  Louis  J.  Bergdoll  Motor  Co. 
(D.  C.)  225  Fed.  87,  35  Am.  Bankr.  Rep. 
32. 

2  54Atherton  v.  Beaman  (C.  C.  A.)  264 
Fed.  878,  45  Am.  Bankr.  Rep.  212 ;  In  re 
Baird  (D.  C.)  245  Fed.  504, 40  Am.  Bankr. 
Rep.  552;  In  re  Martinez  (D.  C.)  223 
Fed.  433,  35  Am.  Bankr.  Rep.  166;  Hap- 
ar  V.  Watt  (D.  C.)  232  Fed.  373,  36  Am. 
Bankr.  Rep.  370;  Sturdivant  Bank  v. 
Schade,  195  Fed.  18S,  115  C.  C.  A.  140.  27 
Am.  Bankr.  Rep.  073;  Jackson  v.  Sedg- 
wick, 189  F(Hl.  50S,  26  Am.  Bankr.  Rep. 
830;  In  re  Arden,  ISS,  Fed.  475,  26  Am 
Bankr.  Rep.  6S4 ;  In  re  Farrell,  176  Fed. 
505,  100  C.  C.  A.  6;5,  23  Am.  Bankr.  Rep. 
826;  Wood  v.  United  States  Fidelity  & 
Guaranty    Co.,    143    Fed.    424,    16    Am. 


Bankr.  Rep.  21 ;  In  re  Kindt,  101  Fed. 
107,  4  Am.  Bankr.  Rep.  148;  In  re  Ter- 
rill,  100  Fed.  778,  4  Am.  Bankr.  Rep.  145 ; 
In  re  Wise,  2  Nat.  Bankr.  News,  151; 
Maurer  v.  Frantz,  4  N.  B.  R.  431 ;  Ash- 
by  V.  Steere,  2  Woodb.  &  M.  347,  Fed.  Cas, 
No.  576;  Pratt  v.  Christie,  95  App.  Div. 
282,  88  N.  T.  Supp.  585 ;  Joseph  v.  Raff, 
82  App.  Div.  47,  81  N.  Y.  Supp.  546; 
Brown  v.  City  Nat.  Bank,  72  Misc.  Rep. 
201,  131  N.  Y.  Supp.  92;  McKay  v. 
Wea^r,  134  N.  Y.  Supp.  66;  Hurl- 
butt  v.. Brown,  72  N.  H.  235,  55  Atl. 
1046;  Aretz  v.  Kloos,  89  Minn.  432,  95 
N.  W.  216,  769;  Hawes  v.  Bank  of  El- 
berton,  124  Ga.  567,  52  S.  E.  922 ;  Beat- 
ty  V.  Dudley,  80  Ky.  381 ;  Farmers'  Nat. 
Bank  v.  Slaton,  180  Ky.  700,  203  S.  W. 
565;  Arbury  v.  De  Niord  (Sup.)  152  N. 
Y.  Supp.  763 ;  Tube  City  Min.  &  Mill*  Co. 
V.  Otterson,  16  Ariz.  305,  146  Pac.  203. 
L.  R.  A.  1916B,  303.  As  to  the  validity 
of  renewals  of  liens  or  securities,  see 
Brent  v.  Simpson,  238  Fed.  285,  151  C. 
C.  A.  301,  38  Am.  Bankr.  Rep.  813; 
Stockgrowers'  State  Bank  v.  Corker,  220 
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According  to  the  prevailing  opinion,  a  preference  given  to  a  creditor 
by  means  of  a  note  or  bond  with  warrant  of  attorney  to  confess  judg- 
ment, is  given,  not  when  the  note  and  warrant  are  executed  and  de- 
livered, but  when  the  warrant  is  executed  by  the  entry  of  a  judgment 
thereon  and  the  levy  of  an  execution  on  the  debtor's  property.  Hence 
if  judgment  is  entered  on  such  a  warrant  within  four  months  before 
bankruptcy,  under  circumstances  making  it  fraudulent  or  preferential, 
it  is  not  saved  by  the  fact  that  the  warrant  may  have  been  given  any 
length  of  time  before.***  But  there  are  some  highly  respectable  author- 
ities to  the  contrary .*••  Where  the  alleged  preference  consists  of  the 
giving  of  security  in  the  nature  of  a  mortgage,  its  liability  to  be  avoided 
in  subsequent  bankruptcy  proceedings  may  depend  upon  the  date  when 
it  was  recorded.*"  But  aside  from  this  question,  it  may  be  stated  as  a 
general  rule  that  a  mortgage,  pledge,  or  bill  of  sale  of  chattels  takes 
effect  from  the  time  it  is  given,  rather  than  from  the  time  when  the 
mortgagee  or  pledgee  takes  possession  of  the  goods.  Hence  if  the  se- 
curity was  valid  when  given  (at  least  as  between  the  parties),  and  was 
given  more  than  four  months  before  the  institution  of  bankruptcy  pro- 
ceedings against  the  mortgagor  or  pledgor,  it  cannot  be  assailed  as  a 
preference  merely  because  the  act  of  the  secured  creditor  in  taking 
possession  occurred  within  that  period,  but  such  act  will  be  considered 
as  relating  back  to  the  inception  of  the  lien.*"  Likewise,  an  agreement 
to  pledge  collaterals  as  security,  or  to  assign  a  claim  against  a  third 
person,  a  particular  fund,  or  the  likp,  may  constitute  an  equitable  assign- 
ment thereof,  and  if  so,  will  take  effect,  so  far  as  regards  this  provi- 


Fed.  614,  136  C.  C.  A.  222,  34  Am.  Bankr. 
Rep.  392.  ^ 

2B5ln  re  Moyer,  93  Fed.  188,  1  Am. 
Bankr.  Rep.  577;  Hood  v.  Karner,  8 
PhUa.  (Pa.)  160,  5  N.  B.  R.  348,  Fed.  Cas, 
No.  6.664 ;  Golson  v.  Niehoflf,  2  Blss.  434, 
5  N.  B.  R.  56,  Fed.  Cas.  No.  5,524 ;  In  re 
Lord,  5  N.  B.  R.  318,  Fed.  Cas.  No.  8,503 ; 
Ford  V.  Keys,  Fed.  Cas.  No.  4,933. 

2CC  Balfour  v.  Wheeler,  18  Fed.  893; 
Field  V.  Baker,  12  Blatchf.  438,  11  N.  B. 
R.  415,  Fed.  Cas.  No.  4,7G2;  Shimer  v. 
Huber,  14  Phlla.  (Pa.)  402,  19  N.  B.  R. 
414,  Fed.  Ca.s.  No.  12,787;  Lonergan  v. 
Fenlon,  Fed.  Cas.  No.  8,475. 

2S7  See  infra,  f  594.  And  see  In  re 
CahiU  (D.  O.)  208  Fed.  103,  30  Am. 
Bankr.  Rep.  794. 

*»8  Thompson  v.  Fairbanks,  196  U.  S. 
516,  25  Sup.  Ct.  306,  49  L.  Ed.  577,  13 
Am.  Bankr.  Rep.  437 ;  Humphrey  v.  Tat- 
man,  198  U.  S.  91,  25  Sup.  Ct.  567,  49 


L.  £d.  956,  14  Am.  Bankr.  Rep.  74 ;  In 
re  East  End  Mantel  &  Tile  Co.,  202  Fed. 
275,  29  Am.  Bankr.  Rep.  793 ;  First  Nat. 
Bank  v.  Lanz,  202  Fed.  117,  29  Am. 
Bankr.  Rep.  247;  Fisher  v.  Zollinger, 
149  Fed.  54,  79  C.  C.  A.  76;  In  re  Na- 
tional Valve  Co..  140  Fed.  679,  15  Am. 
Bankr.  Rep.  524 ;  In  re  Rogers  &  Wood- 
ward, 132  Fed.  560,  13  Am.  Bankr.  Rep. 
75 ;  In  re  Automobile  Livery  Service  Co., 
176  Fed.  792,  23  Am.  Bankr.  Rep.  799: 
Thompson  v.  Fairbanks,  75  Vt.  3(il,  56 
Atl.  11,  104  Am.  St.  Rep.  899;  Woods 
V.  Klein,  223  Pa.  St.  256,  72  All.  523; 
Christ  V.  Zehner,  212  Pa.  St.  188.  61  Atl. 
822;  Famham  v.  Friedmeyer,  109  111. 
App.  54;  Coggan  v.  Ward,  215  Mass.  13, 
102  N.  E.  330;  Kettenbach  v.  Walker, 
32  Idaho,  544,  186  Pac.  912.  But  see  In 
re  Ball,  123  Fed.  164,  10  Am.  Bankr. 
Rep.  564;  Landis  v.  McDonald,  88  Mo. 
App.  335;  In  re  Kllngaman,  101  Fed. 
691,  4  Am.  Bankr.  Rep.  254. 
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sion  of  the  bankruptcy  law,  from  the  date  of  the  agreement  and  not 
from  the  time  of  the  iEictual  delivery  or  formal  pledge  of  the  subject- 
matter.^*®  'But  to  constitute  an  equitable  assignment  within  this  rule 
there  must  be  something  more  than  a  mere  promise  to  assign  upon  a 
future  contingency,  something,  in  fact,  suflficient  to  bind  the  parties  in 
a  court  of  chancery  and  to  justify  the  application  of  the  rule  that  eq- 
uity will  regard  that  as  done  which  ought  to  have  been  done.***  An 
agreement  to  give  a  mortgage,  if  definite  and  certain  and  relating  to 
specific  property,  will  be  held  in  equity  as  equivalent  to  an  actual  mort- 
gage, and  may  be  sustained  in  the  bankruptcy  proceedings  though  ac- 
tually executed  within  the  four  months  period.**^  So  also,  where  the 
mortgage  first  offered  to  the  creditor  was  rejected  by  him  because  con- 
sidered defective  in  form,  a  subsequent  mortgage  accepted  and  deliv- 
ered will  relate  back  to  the  former.***  And  where  there  was  a  valid 
transfer  of  goods  by  the  bankrupt  to.  a  creditor  in  payment  of  the 
debt,  sufficient  to  pass  title,  more  than  four  months  before  the  bank- 
ruptcy, the  rights  of  the  creditor  will  not  be  affected  by  the  fact  that 
the  debtor,  within  the  four  months,  entertaining  a  doubt  as  to  the  va- 
lidity of  the  transaction,  attempted  to  perfect  it  by  filing  a  claim  of  ex- 
emption with  reference  to  the  goods  transferred  and  then  executing 
a  bill  of  sale  to  the  creditor.**'  But  a  transfer  of  property  by  a  corpora- 
tion as  security  for  a  past  indebtedness,  within  four  months  prior  to 


:^oo  McDonald  v..Daskam,  116  Fed.  276, 
iui  C.  C.  A.  554,  8  Am.  Bankr.  Rep.  543 ; 
(iodwin  V.  Miirchison  Nat.  Bank,  145  N. 
C.  320,  59  S.  E.  154,  17  L.  R.  A.  (N.  S.) 
935;  Gage  Lumber  Co.  v.  McEldowney, 
207  Fed.  255,  124  C.  C.  A.  641,  30  Am. 
Bankr.  Rep.  251 ;  In  re  Cotton  Manufac- 
turers' Sales  Co.  (D.  C.)  209  Fed.  629: 
Britton  v.  Union  Inv.  Co.  (O.  C.  A.)  262 
Fed.  Ill,  44  Am.  Bankr.  Rep.  531 ;  Wie- 
ner V.  Union  Trust  Co.  (I>.  C.)  261  Fed. 
709.  44  Am.  Bankr.  Rep.  610.  An  agree- 
ment made  more  than  four  months  before 
bankruptc.v,  by  which  a  fund  was  created 
for  the  payment  of  claims  against  the 
bankrupt,  may  create  an  (Hiuitablo  lien  in 
favor  of  a  claimant,  the  i>ayment  of 
which  within  the  four  months  would 
not  operate  as  a  preference.  Root  Mfs;. 
Co.  V.  Johnson,  219  Fed.  397,  135  C.  C. 
A.  139,  34  Am.  Bankr.  Rep.  247. 

2  60  Grandlson  v.  National  Bank  of 
Commerce,  231  Fed.  800,  145  C.  C.  A.  620, 
36  Am.  Bankr.  Rep.  438;  First  Nat. 
Bank  v.  Yf^rkes.  238  Fed.  278,  151  C. 
C.  A.  294,  38  Am.  Bankr.  Rep.  136; 
Johnston  v.  HufT,  Andrews  &  Moyler  Co., 


133  Fed.  704,  66  C.  C.  A.  534,  13  Am. 
Bankr.  Rep.  287;  Tjong  v.  Farmers' 
State  Bank,  147  Fed.;  360,  77  C.  C.  A. 
538.  9  L.  R.  A.  (N.  S.)  586, 17  Am.  Bankr. 
Rep.  103.  A  lien  on  part  of  the  raw 
material*  used  in  a  factory  was  held 
not  to  8upi)ort  an  assignment  to  the  hold- 
er of  all  of  the  accounts  or  finished  prod- 
ucts sold,  made  within  four  months  prior 
to  bankruptcy  of  the  manufacturer. 
Merchants'  Nat.  Bank  v.  Corr.  221  Fe<l. 
419,  137  O.  C.  A.  217,  34  Am.  Bankr.  Rep. 
527. 

2  61  Murray  v.  Beal,  23  Utah.  548.  65 
Pac.  726.  Compare  Lathrop  Bank  v.  Hol- 
land, 205  Fed.  143,  123  0.  C.  A.  375.  30 
Am,  Bankr.  Rep.  62. 

'-:«2  Tu  re  Montgomery,  12  N.  B.  R. 
321.  Fed.  Cas.  No.  9.732.  But  mortgages 
promised  and  given  more  than  four 
months  l)efore  bankruptcy  for  a  present 
consideration  have  been  held  voidable 
preferences  where  they  were  not  ac- 
knowledged until  within  the  four  months. 
In  re  Caslon  Press,  229  Fed.  133,  143 
C.  C.  A.  409,  36  Am.  Bankr.  Rep.  127. 

2«8  In  re  Ratliffe  (D.  O.)  177  Fed.  587. 
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its  bankruptcy,  when  it  was  insolvent  and  the  creditor  had  reason  to 
believe  it  insolvent,  is  voidable  as  a  preference,  even  though  such  trans- 
fer was  made  in  ratification  of  an  unauthorized  transfer  made  by  an 
officer  of  the  corporation  before  the  four  months  period.*** 

Where  the  alleged  preference  is  a  payment  in  money,  the  date  is* 
fixed  by  its  receipt  by  the  creditor,  rather  than  by  any  prior  promise 
or  agreement  to  pay.  Thus,  where  the  bankrupt  gave  his  note  to  a 
creditor,  which  he  afterwards  paid,  the  preference,  if  any,  is  in  the 
payment  and  not  in  the  giving  of  the  note,  and  must  be  considered  as 
having  been  given  at  the  date  of  such  payment.***  But  where  a  note 
of  the  bankrupt,  payable  at  a  bank,  was  presented  to  the  bank  for 
payment  on  the  day  of  its  maturity,  and  was  duly  certified,  and  sub- 
sequently paid  by  the  bank,  the  time  of  certification  is  to  be  taken  as 
the  time  of  payment,  in  determining  whether  the  payment  was  prefer- 
ential.***  But  the  fact  that  accounts  assigned  by  the  bankrupt  to  a 
creditor  as  collateral  security  more  than  four  months  before  the  bank- 
ruptcy are  collected  witlyn  the  four  months  period,  does  not  entitle 
the  trustee  to  recover  such  collections  as  preferences.**'  And  where 
a  debtor  makes  an  absolute  sale  of  property,  under  an  agreement 
that  the  purchase  money  shall  be  applied  by  the  vendee  in  paying  the 
claims  of  certain  creditors  of  the  seller,  the  time  of  giving  a  preference, 
if  any,  is  the  time  when  the  buyer  takes  possession  of  the  property,  and 
not  the  time  when  he  pays  those  creditors.***  A  secret  advantage  given 
by  a  debtor  to  one  creditor  in  a  composition,  made  several  years  prior 
to  the  debtor's  bankruptcy,  cannot  be  reached  afid  avoided  as  a  pref- 
erence under  the  present  bankruptcy  statute.*** 

§  593.  Same;  Tim€  of  Filing  Petition. — The  four  months  period 
within  which  preferences  given  by  a  bankrupt  may  be  declared  void  is 
to  be  determined  by  computing  four  calendar  months  backward  from 

* 

the  date  of  the  filing  of  the  petition  in  bankruptcy,  and  not  by  compute 


2«4ln  ro  W.  W.  Mnis  Co.,  162  F«d. 
42,  20  Am.  Bankr.  Rep.  501 ;  In  re  Kan- 
sas City  Stone  &  Marble  Mfff.  Co.,  9  N.  B. 
R.  76,  Fetl.  Ca.*?.  No.  7,610. 

28R  In  re  Wolf  &  I^evy,  122  Fed.  127,  10 
Am.  Bankr.  Rep.  153. 

2««  In  re  Frazln,  201  Fed.  86,  29  Am. 
Bankr.  Rep.  214. 

2«7  Lowell  V.  International  Trust  Co., 
158  Fed.  781,  86  C.  C.  A.  137.  19  Am. 
Bankr.  Rep.  853;  In  re  Bird,  180  Fed. 
229,  25  Am.  Bankr.  Rep.  24.  A  garnish- 
ment Uen  cannot  be  tacked  to  the  lien  of 


an  e.xeciition  Issued  on  a  judgment 
ujrainst  defendant,  and  levied  uiwn  the 
indebte<lne8s  owing  the  garnishee,  so  as 
to  make  out  the  four-mouth  period. 
Marsli  V.  Wilson  Bros.,  124  Minn.  254.  144 
N.  W.  050. 

20R  Fitoh  V.  Bank  of  Grand  Rapids, 
146  Wis.  439,  131  N.  W.  H)95. 

-fl!>  Batehelder  &  Lincoln  Co.  v.  Whit- 
more,  122  Fed.  355,  58  C.  C.  A.  517,  10 
Am.  Bankr.  Rep.  641.  But  compare  In 
re  Chaplin,  115  Fed.  162,  8  Am.  Bankr. 
Rep.  121. 
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ing  the  time  by  days.*'®  And  either  the  day  on  which  the  transfer  or 
payment  was  made,  or  the  day  on  which  the  petition  was  filed,  must 
be  excluded.*''*  Amendments  to  a  petition  in  involuntary  bankruptcy 
filed  by  a  single  creditor  or  by  an  insufficient  number  of  creditors,  where- 
by other  •creditors  join  in  the  petition  and  set  out  their  claims,  relate 
back  to  the  original  filing  of  the  petition,  and  do  not  advance  the  date 
of  its  filing,  with  reference  to  reckoning  the  prohibited  period  for  pref- 
erences, though  such  joinder  of  creditors  was  necessary  to  make  it  suffi- 
cient.*'* But  if  the  petition  originally  filed  was  void,  as,  for  instance, 
because  the  creditors  joining  in  it  were  estopped  or  disqualified  to  do 
so,  an  intervening  petition  subsequently  filed  by  duly  qualified  creditors 
can  draw  no  support  from  it,  and  hence  payments  made  more  than 
four  months  before  the  filing  of  the  intervening  petition,  though  with- 
in four  months  before  the  first  petition,  are  not  preferential.*'*  A  trans- 
fer of  property  made  on  the  same  day  on  which  the  petition  in  bank- 
ruptcy is  filed  will  constitute  an  unlawful  preference,  if  the  other  essen- 
tials of  a  preference  are  present.*'*  But  uivler  the  former  statutes,  a 
payment  or  other  disposition  of  property  by  the  debtor  after  the  filing 
of  the  petition  was  not  regarded  as  a  preference,  but  was  held  void  as 
an  unlawful  meddling  with  property  already  constructively  in  the  cus- 
tody of  the  law.*'*  But  this  point  is  covered  by  the  present  statute, 
which  makes  a  preference  voidable  if  given  "after  the  filing  of  the  peti- 
tion and  before  the  adjudication."  *'•  And  it  will  be  observed  that  "ad- 
judication," with  respect  to  the  time,  means  the  date  of  the  entry  of 
a  decree  that  the  defendant  is  a  bankrupt,  or,  if  such  decree  is  appealed 
from,  then  the  date  when  such  decree  is  finally  confirmed.*" 

§  594.  Same ;  Time  of  Recording  or  Filing  Lien. — The  bankruptcy 
act  provides  that,  "where  the  preference  consists  in  a  transfer,  such 
period  of  four  months  shall  not  expire  until  four  months  after  the  date  of 
the  recording  or  registering  of  the  transfer,  if  by  law  such  recording  or 
registering  is  required."*'*    Another  provision  of  the  statute,  relating 


2 to  Kelly  V.  Skaggs,  90  lU.  App.  543. 
And  see  Rubenstein  v.  Lottow,  223  Mass. 
227,  111  N.  E.  973. 

271  I>utcher  v.  Wright,  94  U.  S.  553, 
24  L.  Ed.  130 ;  Kelly  v.  Skaggs,  90  lU. 
App.  543 ;  Whitley  Grocery  Co.  v.  Roach, 
115  Ga.  918,  42  S.  E.  282. 

27  2  First  State  Bank  v.  Haswell,  174 
Fed.  209,  98  C.  C.  A.  217,  23  Am.  Bankr. 
Rep.  330;  Manning  v.  Evans,  156  Fed. 
106,  19  Am.  Bankr.  Rep.  217.  See  Wit- 
ters V.  Sowles,  32  Fed.  758. 


27 s  Despres  v.  Galbraith,  213  Fed.  190, 
129  C.  C.  A.  534,  32  Am.  Bankr.  Rep.  170. 

2  74  Keller  v.  Faickney,  42  Tex.  Oi?. 
App.  483,  94  S.  W.  103;  Morse  v.  God- 
frey, 3  Story,  364,  Fed.  Gas.  No.  9,856. 

276  In  re  Randall,  1  Sawy.  56,  Fed. 
Cas.  No.  11,552. 

276  Bankruptcy  Act  1898,  §  60a, 

277  Bankruptcy  Act  1898,  §  1,  cl,  2. 

278  Bankruptcy  Act  1898,  §  eOa.  And 
see  Carey  v.  Donohue,  209  Fed.  328,  126 
G.  C.  A.  254,  31  Am.  Bankr.  Rep.  HO;  In 
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to  the  four  months  period  after  the  commission  of  an  act  of  bankruptcy 
within  which  the  petition  may  be  filed,  declares  that  if  the  act  of  bank- 
ruptcy IS  the  giving  of  a  preference,  the  time  shall  not  expire  until  four 
months  after  the  recording  or.  registering  thereof  "if  by  law  such  record- 
ing or  registering  is  required  or  permitted,  or,  if  it  is  not,  from  the  date 
when  the  beneficiary  takes  notorious,  exclusive,  or  continuous  posses- 
sion of  the  property,  unless  the  petitioning  creditors  have  received  actu- 
al notice  of  such  transfer  or  assignment."  *'^  But  these  two  provisions 
are  entirely  independent  and  do  not  in  any  way  limit  or  control  each 
other.**®  Under  the  former  bankruptcy  laws  it  was  held  that  a  chattel 
mortgage  given  to  secure  a  creditor  more  than  four  months  before  a 
petition  in  bankruptcy  was  filed,  but  kept  off  the  record  until  within 
the  four  months,  was  not  a  fraudulent  preference,  for  the  limitation  began 
to  run  from  the  time  the  security  was  given,  and  not  from  the  time  when 
creditors  might  Have  notice  of  it.***  But  it  will  be  perceived  that  this 
is  distinctly  changed  by  the  present  statute. 

There  has  been  some  difficulty  in  determining  when  the  recording  or 
registering  of  a  transfer  is  "required  by  law"  within  the  meaning  of  this 
provision.  Some  cases  have  held  that  the  word  "required"  has  reference 
to  the  character  of  the  instrument  of  transfer  required  to  be«recorded  by 
the  state  law,  rather  than  to  the  particular  individuals  who,  by  reason  of 
adventitious  circumstances,  may  or  may  not  be  affected  by  an  unrecorded 
instrument,***  and  that  a  state  statute  which  requires  a  conveyance  or 
transfer  to  be  recorded  in  order  to  be  effectual  against  any  class  or  classes 
of  persons  is  a  law  by  which  such  recording  is  "required,"  ***  or  that  a 
law  may  "require"  a  chattel  mortgage  to  be  recorded  although  it  does 
not  make  an  unrecorded  mortgage  void  absolutely  and  under  all  circum- 
stances.*** But  there  is  strong  authority  in  support  of  the  rule  that, 
where  the  local  law  is  such  that  failure  to  file  or  record  a  chattel  mort- 


re  Aldeu  (D.  C.)  233  F«d.  160,  37  Am. 
Bankr.  Rep.  611. 

27  0  Bankruptcy  Act  1898,  §  3b.  And 
see  Williams  v.  Gtermau-American  Trust 
Ck).,  219  Fed.  507,  135  C.  C.  A.  257,  33 
Am.  Bankr..  Rep.  600;  Staples  v.  War- 
ren, 46  App.  D.  C.  363. 

280  Little  V.  Holley-Brooks  Hardware 
Co..  133  Fed.  874,  67  O.  C.  A.  46,  13  Am. 
Bankr.  Rep.  422.  And  see  Murphy  v. 
W.  T.  Murphy  &  Co.,  120  Iowa,  57,  101 
N.  W.  486;  Asbury  Park  Building  & 
Loan  Ass'n  v.  Shepherd  (N.  J.  Eq.)  50 
All.  65. 

281  Matthews  v.  Westphal,  1  McCrary, 
446,  48  Fed.  664 ;  Gilbert  v.  Vail,  60  Vt. 
261,   14   Atl.    542.      And    see    Miller    v. 


Shriver,  197  Pa.  St.  191,  46  Atl.  926; 
Babbitt  v.  Kelly,  96  Mo.  App.  529,  70 
S.  W.  384 ;  National  Bank  of  Fredericks- 
burg V.  Conway,  1  Hughes,  37,  14  N.  B. 
R.  175,  Fed.  Cas.  No.  10,037;  Rogers  v. 
Page,  140  F«d.  590,  72  C.  C.  A.  164,  15 
Am.  Bankr.  Rep.  502. 

2  82  First  Nat.  Bank  v.  Connett,  142 
Fed.  33,  73  C.  C.  A.  219,  15  Am.  Bankr. 
Rep.  662. 

28  3  Loeser  v.  Savings  Deposit  Bank  & 
Trust  Co..  148  Fed.  975,  78  C.  C.  A.  507, 
17  Am.  Bankr.  Rep.  628;  Bowler  v. 
First  Nat.  Bank,  21  S.  D.  449,  113  N.  \V. 
618,  130  Am.  St.  Rep.  725. 

284  First  Nat.  Bank  v.  Connett,  142 
Fed.  33,  73  C.  0.  A.  219,  15  Am.  Bankr. 
Rep.  662. 


§  594 


LAW  OF  BANKRUPTCY 


1216 


gage  or  other  such  instrument  does  not  affect  its  validity  as  between  the 
parties  or  as  against  general  creditors,  but  only  as  against  creditors  hav- 
ing a  lien  or  subsequent  purchasers  or  incumbrancers  in  good  faith,  the 
mortgage  is  not  one  which  is  "required"  to  be  recorded  or  filed.*** 

This  provision  of  the  statute  applies  ordinarily  to  such  instruments  as 
deeds  of  conveyance,***  deeds  of  trust  in  the  nature  of  mortgages,*"  chat- 
tel mortgages,***  and  bills  of  sale  of  chattels.***  But  it  does  not  apply 
to  the  lien  given  by  an  oral  chattel  mortgage,***^  nor  to  a  conveyance  of 
real  estate  absolute  on  its  face  but  intended  as  a  security,  where  the  local 
law  prohibits  such  a  deed  from  being  reduced  to  a  mortgage  except  by  a 
defeasance  in  writing,  signed,  sealed,  and  delivered  by  the  grantor  at  the 
same  time  and  recorded  within  sixty  days.**^  And  where  a  contrkct  pro- 
viding for  the  execution  of  a  trust  deed  to  secure  bonds  of  a  corporation 
given  for  advances  is  not  recorded,  a  trust-deed  executed  pursuant  to 
such  contract  within  four  months  prior  to  the  institution  of  bankruptcy 
proceedings  cannot  take  effect  by  relation  as  of  the  date  of  the  contract 
in  order  to  sustain  the  same  as  against  unsecured  creditors.*** 

The  only  effect  of  the  provision  concerning  the  recording  or  register- 
ing of  a  transfer  is  to  carry  forward  the  four  months  period  within  which 
a  recordable  transfer,  which  was  in  fact  preferential,  might  be  attacked 
as  voidable,ieaving  the  question  whether  or  not  the  transfer  constituted 
a  voidable  preference  to  be  determined  according  to  the  conditions  and 
intentions  of  the  parties  at  the  date  when  it  was  actually  made ;   and  a 


2  86  Bailey  v.  Baker  Ice  Mach.  Co.,  239 
U.  S.  268,  36  Sup.  Ct.  50,  60  L.  Ed.  275, 
35  Am.  Bankr.  Rep.  814;  Bonner  v. 
First  Nat.  Bank,  248  Fed.  692,  100  C.  C. 
A.  592,  41  Am.  Baukr.  Rep.  60;  Hoshaw 
V.  Cosgriff,  247  Fed.  22,  159  C.  C.  A.  240, 
40  Am.  Bankr.  Rep.  694;  In  re  Roberts 
(D.  C.)  227  Fed.  177,  36  Am.  Bankr.  Rep. 
137:  Deuprre  v.  Watson,  216  Fed.  48;i, 
132  C.  C.  A.  543 ;  In  re  Boyd.  213  Fed. 
774,  130  C.  C.  A.  2S8,  32  Am.  Bankr.  Rep. 
548 ;  In  re  Jacobson  &  PerriH  (D.  C.)  200 
Fed.  812,  29  Am.  Bankr.  Rep.  603 ;  Rog- 
ers V.  Page,  140  Fed.  596,  72  C.  C.  A. 
164,  15  Am.  Bankr.  Rep.  502;  Meyer 
Bros.  Drug  ('o.  v.  Pipkin  Drug  Co.,  136 
Fed.  396,  69  C.  C.  A.  240,  14  Am.  Bankr. 
Rep.  477;  In  re  Hunt.  139  Fed.  28;{; 
In  re  Chadwick  (D.  C.)  140  Fed.  674, 
15  Ani.  Bankr.  Rep.  528;  Wooldridge  v. 
Williams,  5  Alaska.  149;  Pew  v.  Price. 
251  Mo.  614,  158  S.  W.  338.  Compare 
looser  V.  Savings  Deposit  Bank  &  Trust 
Co..  148  Fed,  975,  7S  C.  C.  A.  597,  17 
Am.  Bankr.  Rep.  628.  And  see  First 
Nat.  Bank  v.  Connett.  142  Fed.  33,  73  C. 
C.  A.  219.  15  Am.  Bankr.  Rep.  662;    In 


re  Montague,  143  Fed.  428, 16  Am.  Bankr. 
Rep.  18. 

2  8«Ragan  v.  Donovan,  189  Fed.  13vS. 
26  Am.  Bankr.  Rep.  311;  In  re  Cahlll, 
208  Fed.  193,  30  Am.  Bankr.  Rep.  794. 

28  7  Harris  v.  Exchange  Nat.  Bank,  4 
DUl.  133,  14  N.  B.  R.  510,  Fed.  C5as.  No. 
6,119.  And  see  Marsli  v.  Leseman,  242 
Fed.  484,  155  C.  C.  A.  260.  40  Am.  Bankr. 
Rep.  97. 

2««  In  re  Mission  Fixture  &  Mantel 
Co.  (I).  C.)  180  Fed.  2(53,  24  Am.  Bankr. 
Rep.  873;  First  Nat.  Bank  v.  Jobnsoii. 
68  Neb.  641,  94  N.  W.  837,  4  Ann.  (^as. 
485. 

2K9iu  re  Reynolds,  153  Fed.  205,  is 
Am.  Bankr.  Rep.  606.  But  see  Coggan  v. 
Ward,  215  Mass.  13,  102  N.  E.  336. 

200  Mower  v.  McCarthy,  79  Vt.  142,  04 
Atl.  57S,  7  L.  R.  A.  (N.  S.)  418,  118  Am. 
St.   Rep.  912. 

291  English  V.  Ross,  140  Fed.  630,  15 
Am.  Bankr.  Rep.  370. 

2  0  2  Morgan  v.  First  Nat.  Bank.  14."» 
Fed.  466,  76  0.  C.  A.  236,  16  Am.  Baukr. 
Rep.  6:J9. 
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transfer  which  was  then  made  for  a  present  consideration,  and  was  there- 
fore not  preferential,  does  not  become  so  because  of  delay  in  recording 
it;  in  other  words,  delay  in  placing  the  instrument  on  the  record  does 
not  warrant  the  court  in  treating  it  as  if  made  as  security  for  an  antece- 
dent debt.*®*  And  it  has  been  decided  by  a  learned  court  in  an  able  opin- 
ion that  this  rule  is  not  affected  by  the  amendment  of  1910,  changing  the 
wording  of  this  section  of  the  statute.***  It  may  perhaps  be  conceded 
that  this  is  true  in  the  case  where  a  present  and  adequate  consideration 
was  given  at  the  time  the  transfer  was  made.  But  in  all  other  cases  the 
amendment  explicitly  provides  that  a  transfer  shall  be  voidable  as  pref- 
erential if  "at  the  time  of  the  transfer,  or  of  the  entry  of  the  judgment,  or 
of  the  recording  or  registering  of  the  transfer,"  the  bankrupt  shall  be  in- 
solvent, and  if  the  transfer  shall  "then"  operate  as  a  preference,  and  the 
person  receiving  it  shall  "then"  have  reasonable  cause  to  believe  that  its 
enforcement-will  effect  a  preference.*** 

§  595.  Insolvency  of  Debtor. — In  order  tTiat  a  judgment  rendered 
against  a  debtor,  or  a  transfer  of  property  or  payment  of  money  made  by 
him,  should  operate  as  a  voidable  preference,  it  is  essential  that  he  should 
have  been  insolvent,  for  if  solvent  he  has  the  right  to  give  voluntary  sat- 
isfaction to  any  one  or  more  of  his  creditors,  leaving  the  others  to  their 
legal  remedies.***    But  the  amendatory  act  of  1910  so  far  changes  this 


2»8  Martin  v.  Commercial  Nat.  Bank, 
228  Fed.  651,  143  C.  C.  A.  173,  36  Am. 
Bankr.  Rep.  25;  Big  Four  Implement  Co. 
V.  Wright,  207  Fed.  535,  125  C.  C.  A.  577, 
47  L.  R.  A.  (N.  S.)  1223.  31  Am.  Bankr. 
R^.  125.  In  re  Watson,  201  Fed.  ^2, 
30  Am.  Bankr.  Rep.  871;  Debus  v.  Yates, 
193  Fed.  427,  30  Am.  Bankr.  Rep.  823 ; 
In  re  Jackson  Brick  &  Tile  Co.,  189  Fed. 
636,  26  Am.  Bankr.  Rep.  915;  In  re 
Sturtevant,  188  Fed.  196,  110  C.  C.  A. 
68,  26  Am.  Bankr.  Rep.  574 ;  Mattley  v. 
Giesler,  187  Fed.  970,  110  C.  C.  A.  90,  26 
Am.  Bankr.  Rep.  116;  In  re  Sayed,  185 
Fed.  962,  26  Am.  Bankr.  Rep.  44 i;  Sea- 
ger  V.  Lamm,  95  Minn.  325,  104  N.  W. 
1:  Bradley,  Clark  A  Co.  v.  Benson,  93 
Minn.  91,  100  N.  W.  670;  Famham  v. 
Friedmeyer,  109  111.  App.  54;  Claridffe 
T.  Evans,  137  Wis.  218,  11$  N.  W.  198, 
803,  25  L.  R  A.  (N.  S.)  144;  Gray  &  Dud- 
ley Hardware  Co.  v.  Guthrie,  200  Ala.  6, 
75  South.  318. 

2i>«  In  re  Watson,  201  Fed.  962,  30  Am. 
Bankr.  Rep.  871.  And  see  Martin  v. 
Commercial  Nat.  Bank,  228  Fed.  651,  143 
C.  C.  A.  173,  36  Am.  Bankr.  Rep.  25; 
Brigman  v.  Covington,  219  Fed.  500,  135 
C.  C.  A.  250, 33  Am.  Bankr.  Rep.  644. 
Blk.Bkr.(.'^>d  Ed.)— 77 


2»5  Bankruptcy  Act  1898,  §  60b,  as 
amended  by  Act  Cong.  June  25,  1910,  36 
Stat.  838.  And  see  In  re  T.  H.  Bunch 
Commission  Co.  (D.  C.)  225  Fed.  243,  85 
Am.  Bankr.  Rep.  520. 

2  96  Angle  V.  Bankers'  Surety  Co.,  244 
F^d.  401,  157  C.  C.  A.  27,  41  Am.  Bankr. 
Rep.  90;  Stephens  v.  Union  Bank  & 
Trust  Co.,  250  Fed.  192,  162  C.  C.  A.  328, 
42  Am.  Bankr.  Rep.  89;  In  re  Kassel, 
195  Fed.  492,  115  C.  C.  A.  402,  28  Am. 
Bankr.  Rep.  233 ;  Coleman  v.  Decatur  Egg 
Case  Co.,  186  Fed.  136,  108  C.  C.  A.  248, 
26  Am.  Bankr.  Rep.  248;  In  re  Sayed, 
185  Fed.  962,  26  Am.  Bankr.  Rep.  444; 
In  re  W.  W.  Mills  Co.,  162  Fed.  42.  20 
Am.  Bankr.  Rep.  501;  In  re  Wittenberg 
Veneer  &  Panel  Co.,  108  Fed.  593,  6  Am. 
Bankr.  Rep.  271;  In  re  Oregon  Bulletin 
Printing  &  Publi.shlng  Co.,  13  N.  B.  R. 
503,  Fed.  Cas.  No.  10,559;  Empire  State 
Trust  Co.  V.  William  F.  Fisher  Co.,  67 
N.  J.  Eq.  88,  57  Atl.  .502 ;  Blyth  &  Fargo 
Co.  V.  Kastor,  17  Wyom.  180,  97  Pac.  921; 
Northrop  v.  P.  W.  Finn  Const.  Co.,  260 
Pa.  15,  103  Ml.  544;  Keystone  Brewing 
Co.  V.  Schermer,  241  Pa.  361,  88  Atl.  657. 
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rule  that,  in  the  case  of  a  transfer  required  by  law  to  be  recorded,  it  is 
sufficient  if  the  debtor  is  insolvent  either  at  the  time  of  making  the  trans- 
fer or  at  the  time  it  is  recorded.**''  But  it  is  not  necessary  in  any  case 
that  the  insolvent  condition  of  the  debtor  at  the  time  of  making  the  trans- 
fer should  be  perpetuated  by  the  existence  of  the  same  debts  as  compared 
with  the  same  assets,  up  to  the  time  the  trustee  takes  action  to  avoid  the 
conveyance.  Continuous  insolvency  is  sufficient,  though  none  of  the 
debts  existing  at  the  time  of  the  transfer  may  remain,  if  new  ones  have 
been  contracted  in  their  place.^'  In  the  case  of  a  partnership,  it  must  be 
shown  that  both  the  firm  and  the  individual  partners  are  insolvent  or 
were  insolvent  at  the  time,  that  is,  that  the  aggregate  of  the  partnership 
and  individual  assets  is  not  sufficient.to  pay  the  debts.*** 

It  is  n6t  enough  to  show  that  the  debtor  was  financially  embarrassed 
and  hard  pressed  by  his  creditors.  This  condition  may  exist  and  yet  he 
may  be  solvent.***  "Insolvency"  must  here  be  understood  *in  the  sense 
given  to  it  by  the  bankruptcy  act  itself,  that  is,'  *'a  person  shall  be  deemed 
insolvent  when  the  aggregate  of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  concealed,  or  removed,  or  per- 
mitted to  be  concealed  or  removed,  with  intent  to  defraud,  hinder  or  de- 
lay his  creditors,  shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to 
pay  his  debts."  **^  In  making  this  estimate  and  comparison,  all  the  prop- 
erty of  the  debtor  which  has  value  must  be  included,  not  omitting  prop- 
erty exempt  under  the  law  of  the  state,  and  including  property  trans- 
ferred in  payment  of  or  as  security  for  a  just  debt,  irrespective  of  whether 
or  not  it  constitutes  a  preference,  but  not  property  transferred  in  fraud 


2  07i5aukruptcy  Act  189S,  §  60b,  as 
uiiiended  by  Act  Cong.  Juno  25,  1910,  36 
Stat.  NiS.  And  see  McElvain  v.  Hard- 
esty,  1G9  Fed.  31,  94  C.  C.  A.  399,  22  Am. 
Bankr.  Rep.  320. 

2  08  O'Neill  V.  Kilduff,  81  Conn.  116,  70 
Atl.  640.  But  the  insolvency  of  the  debt- 
or at  the  time  of  giving  an  alleged  pref- 
erence is  not  shown  by  proof  of  his  in- 
solvency a  month  later.  Wrenn  v.  Citi- 
zens' Nat.  Bank  (Conn.)  114  Atl.  120. 

21*0  Ix'vor  V.  SeiU^r,  34  Misc.  Rop.  3S2, 
69  N.  Y.  Supp.  987;  Rodolf  v.  First  Nat. 
Bank,  30  Okl.  631.  121  Pac.  629,  41  L. 
R.  A.  (N.  S.)  204.     And  see  supra.  §  114. 

noo  In  re  Farmers'  Supply  Co.,  170 
Fed.  502,  22  Am.  Bankr.  Rep.  460. 

301  Bankruptcy  Act  1S9S,  §  1,  cl.  15. 
And  see  Ogden  v.  Reddish.  200  Fed.  977, 
29  Am.  Bankr.  Rep.  531:  Kmpire  State 
Trust  Co.  V.  William  F.  Ffshcr  Co.,  67  N. 
J.  Kq.  558,  57  Atl.  502 ;  Des  Moines  Sav. 
Bank  v.  Morgan  Jewelry  Co.,  123  Iowa, 
432,  99  N.  W.  121;  Summervllle  v.  Stock- 


ton Milling  Co.,  142  Cal.  529,  76  Pac.  243; 
In  re  Chappell,  113  Fed.  545,  7  Am. 
Bankr.  Rep.  60S;  Huttig  Mfg.  Co.  v.  Ed- 
wards, 160  Fed.  619,  87  C.  C.  A.  521,  20 
Am.  Bankr.  Rep.  349;  Paper  v.  Stern, 
198  Fed.  642,  117  C.  C.  A.  346,  28  Am. 
Bankr.  Rep.  592;  Hicks  Co.  v.  Moore 
(C.  C.  A.)  261  Fed.  773,  44  Am.  Bankr. 
Rep.  384;  William  Schuette  &  Co.  v. 
Schwank,  265  Pa.  576,  109  Atl.  531: 
Newman  v.  Tootle-Campbell  Dry  Goods 
Co.,  174  Mo.  App.  528,  160  S.  W\  825. 
Contra,  see  Simpscm  v.  Western  Hard- 
ware &  Metal  Co.,  97  Wash.  626.  167  Pac. 
113.  The  test  of  insolvency  is  not  mere- 
ly that  the  debtor  may  not  be  able  to 
pay  all  his  debts  in  money,  if  all  were 
presented  at  the  given  time,  but  that  all 
his  property  at  a  fair  vahmtion  would 
then  be  insufficient  for  the  pun^ose.  In 
re  Walker  Starter  Co..  235  Fetl.  285,  14S 
C.  C.  A.  64:"^.  .37  Am.  Bankr.  Rep.  122: 
McGill  v.  Conuuercial  Credit  Co.  (D.  C.) 
243  Fe<l.  637,  39  Am.  Bankr.  Rep.  702. 
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of  creditors.*®*  Property  subject  to  a  mortgage  must  be  included  if  the 
mortgage  is  not  shown  to  be  fraudulent  as  against  creditors.*®*  And  ac- 
counts against  third  persons  in  favor  of  the  debtor  are  to  be  reckoned  in 
if  they  are  not  shown  in  any  way  to  be  uncollectible.*®*  Where  the  prin- 
cipal asset  consists  of  a  plant  or  property  which  loses  value  if  not  kept 
in  continuous  operation, — such  as  a  hotel,  a  periodical  publication,  and 
some  kinds  of  manufactiiring  establishments, — the  value  assigned  to  it 
in  making  the  estimate  must  be  what  it  is  worth  as  a  going  concern  and 
not  what  it  is  worth  as  dead  property  after  bankruptcy  has  intervened.*®* 
On  the  other  hand,  in  adding  up  the  bankrupt's  debts,  it  is  proper  to  in- 
clude his  liability  as  guarantor  of  the  debt  of  a  third  person,  the  latter 
being  insolvent,  though  the  guaranty  was  oral  and  therefore  within  the 
statute  of  frauds.*®® 

The  trustee  in  bankruptcy,  assailing  a  judgment  or  transfer  as  pref- 
erential, must  assume  the  burden  of  showing  the  insolvency  of  the  debt- 
or by  satisfactory  and  sufficient  evidence ;  in  the  absence  of  this,  the 
transaction  cannot  be  disturbed.*®'  The  existence  of  unsatisfied  judg- 
ments against  the  debtor  does  not  necessarily  prove  his  insolvency,*®* 
though  the  fact  that  his  paper  has  gone  to  protest  may  do  so,  in  connec- 
tion with  other  circumstances.*®*  Kvidence  showing  that  the  debtor 
was  not  in  possession  of  ready  money  with  which  to  meet  a  particular 
debt,  of  which  he  obtained  a  renewal,  falls  short  of  what  is  required,**® 
and  the  fact  that  a  corporation,  engaged  in  the  performance  of  a  contract 
which  required  a  considerable  expenditure  before  it  was  entitled  to  any 


302  Utah  Ass'n  of  Credit  Men  v.  Boyle 
Furniture  Co.,  39  T'tah,  518,  117  Pac.  800. 

303  Posey  V.  McManis,  28  Tex.  Civ. 
App.  452,  67  S.  W.  792. 

804  Blyth  &  Fargro  Co.  v.  Kastor,  17 
Wyom.  180,  97  Pac.  921. 

sosin  re  Klein.  197  Fed.  241,  J.  W. 
Butler  Paper  Co.  v.  Goembel.  U^i  Fed. 
295,  74  C.  C.  A.  433,  16  Am.  Bankr.  Rep. 
26;  Chicago  Title  &  Trust  Co.  v.  John 
A.  Roebling's  Sons  Co.,  107  Fed.  71,  5 
Am.  Bankr.  Rep.  368.  But  this  rule 
does  not  apply  unless  the  debtor  was  in 
fact  a  going  concern  at  the  time  of  the 
alleged  preference.  In  re  Fred  1).  Jones 
Co.  (C.  C.  A.)  268  Fed.  818,  46  Am. 
Bankr.  Rep.  396. 

506  Huttig  Mfg.  Co.  V.  Edwards,  160 
Fed.  619,  87  C.  C.  A.  521.  20  Am.  Bankr. 
Rep.  349.  Debts  of  the  bankrupt's  part- 
nership on  which  he  is  jointly  liable,  and 
whose  debts,  on  its  dis.solutlon,  he  had 
agreed  to  pay,  are  properly  added  to  his 
personal  debts,  to  Ascertain  his  entire 
indebtedness.  Rubenstein  v.  Lottow, 
223  Mass.  227,  111  N.  E.  973. 


aoTCleage  v.  Laidley.  149  Fed.  346, 
79  C.  C.  A.  284,  17  Am.  Bankr.  Rep.  598; 
In  re  CllflPord,  1.36  Fed.  475,  14  Am. 
Bankr.  Rep.  281:  In  re.  Alexander,  102 
Fed.  464,  4  Am.  Bankr.  Rep.  376;  Evans 
V.  National  Broadway  Bank,  48  Misc. 
Rep.  248,  96  N.  Y.  Supp.  7S9 ;  Kimball  v. 
Dresser,  98  Me.  519,  57  Atl.  787;  Deland 
V.  Miller  &  Chaney  Bank,  119  Iowa.  368, 
93  N.  W.  304 ;  Capital  Nat.  Bank  v.  Wilk- 
erson,  36  Tnd.  App.  46^  75  N.  E.  837;  Mc- 
Aleer  v.  People's  Bank,  202  Ala.  256,  80 
South.  94.  Insolvency  may,  and  in  many 
cases  must,  be  proved  by  proof  of  other 
facts,  from  which  the  ultimate  fact  of 
insolvency  may  be  presimied  or  inferred. 
Rosenlierg  v.  Seniple,  257  Fed.  72,  168 
C.  C.  A.  2S4.  43  Am.  Bankr.  Rep.  671. 

•"los  Summervill(»  v.  Stockton  Milling 
Co.,  142  Cal.  529,  76  Pac.  243;  Levor  v. 
Seiter,  .34  ]Misc.  Rep.  3S2,  69  N.  Y.  Supp. 
987. 

r>oo  In  re  Louis,  3  Ben.  1.53,  2  N.  B.  R. 
449,  Fed.  Cas.  No.  8,527. 

310  In  re  Chappell  (D.  C.)  113  Fed.  545, 
7  Am.  Bankr.  Rep.  608. 
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payments,  arranged  with  a  bank  for  making  overdrafts,  is  no  evidence 
that  it  was  insolvent.*^ 

§  596.  Intention  of  Debtor. — Under  the  bankruptcy  acts  which  pre- 
ceded the  present  statute  it  was  always  held  to  be  an  essential  element 
of  a  voidable  preference  that  the  debtor  should  have- intended  the  trans- 
action to  have  that  effect,  that  is,  that  he  should  have  willed  and  meant 
to  give  the  particular  creditor  an  advantage  over  others  or  a  larger  share 
of  his  debt  than  they  could  obtain.  And  the  act  of  1898,  before  the  latest 
amendrtient,  made  it  a  condition  to  the  voidabiUty  of  a  preferential  trans- 
fer, not  exactly  that  the  debtor  should  have  intended  to  give  a  prefer- 
ence, but  that  the  person  receiving  it  or  to  be  benefited  by  it  should  have 
had  "reasonable  cause  to  believe  that  it  was  intended  thereby  to  give 
a  preference."  And  a  majority  of  the  cases  decided  before  1910  ruled 
that  there  could  be  no  voidable  preference  under  the  statute  unless  there 
was  an  actual  intention  (not  merely  an  assumed  or  attributed  intention) 
on  the  part  of  the  debtor  to  give  a  preference  to  the  creditor  receiving  it 
or  to  be  benefited  by  it. 

But  all  uncertainty  on  this  point  was  removed  by  the  amendment  of 
1910,  affecting  this  section  of  the  bankruptcy  law,*^*  which  (aside  from 
the  limitation  as  to  time)  only  requires  that  the  debtor  shall  be  insolvent, 
that  the  transfer  shall  operate  as  a  preference,  and  that  the  creditor  shall 
have  reasonable  cause  to  believe  that  the  enforcement  of  the  transfer 
will  effect  a  preference.  Since  this  amendment,  therefore,  it  is  not  nec- 
essary to  prove  the  existence  of  the  debtor's  intent  to  prefer,  or  the 
cause  for  belief  on  the  creditor's  part  that  a  preference  was  intended, 
or  that  the  debtor  knew  of  his  insolvency,  the  test  being  whether  the 
creditor  had  reasonable  cause  to  believe  that  the  bankrupt  was  then  in- 
solvent, and  that,  in  accepting  and  retaining  the  transfer,  the  creditor 
would  receive  a  larger  percentage  of  his  debt  than  any  other  creditor  of 
the  same  class.'^* 


311  McDonald  v.  Clearwater  Shortline 
Ry.  Co.  (C.  C.)  164  Fed.  1007. 

»nAct  Cong.  June  25,  1910,  36  Stat. 
838,  amending  Bankruptcy  Act  1898,  f 
60b. 

813  Richardson  v.  Germania  Bank  (C. 
O.  A.)  263  Fed.  320,  45  Am.  Bankr.  Rep. 
351;  In  to  Jones  (D.  C.)  259  Fed.  927,  44 
Am.  Bankr.  Rep.  253;  In  re  Campion  (D. 
C.)  256  Fed.  902,  43  Am.  Bankr.  Rep.  625 ; 
Heyman  v.  Third  Nat.  Bank  (D.  C.)  216 
Fed.  6vS5 ;  Covington  v.  Brigman  (D.  C.) 
210  Fed.  499,  32  Am.  Bankr.  Rep.  35 ;  In 
re  Herman  (D.  C.)  207  Fed.  594,  31  Am. 
Bankr.  Rep.  243;  In  re  Harrison  Bros. 


(D,  O.)  202  Fed.  243;  Abele  v.  Beacon 
Trust  Co.,  228  Mass.  438,  117  N.  H.  833 ; 
Batchelder  v.  Home  Nat.  Bank,  218 
Mass.  420,  105  N.  E.  1052;  Rogers  v. 
American  Halibut  Co.,  216  Mass.  227, 103 
N.  E.  689;  Wilson  v.  Mitchell-Woodbury 
Co.,  214  Mass.  514,  102  N.  E.  119;  Patter- 
son V.  Baker  Grocery  Co.,  73  Or.  433,  144 
Pac.  673.  Compare  Grandison  v.  Robert- 
son. 231  Fed.  785,  145  O.  C.  A.  605,  36 
Am.  Bankr.  Rep.  452;  In  re  Freeman 
Cottlng  Coat  Co.  (D.  C.)  212  Fed.  548; 
Wills  V.  Venus  Silk  Glove  Mfg.  Co.,  170 
App.  Dlv.  352,  150  N.  Y.  Supp.  115 ;  Peo- 
ple's Bank  v.  McAleer,  204  Ala,  101,  85 
South.  413. 


1221 


PBBITEBBNCBS  AND  PBBFBBBBD  0BBDIT0B8 


§  697 


§  597.    Creditor's  Knowledge  or  Reasonable  Cause  of  Belief. — ^To 

constitute  a  voidable  preference  it  is  strictly  essential  that  the  person 
receiving  it  or  to  be  benefited  by  it,  or  his  agent  acting  for  him  in  the 
transaction^  should  have  reasonable  cause  to  believe  that  a  preference 
will  be  effected  by  the  enforcement  of  the  judgment,  transfer,  security, 
or  payment,  as  the  case  may  be.  Failing  this,  it  cannot  be  recovered 
from  him  by  the  trustee  in  bankruptcy,  nor  can  he  be  required  to  surren- 
der it,  notwithstanding  that  it  was  given  by  an  insolvent  debtor  and 
within  four  months  prior  to  his  bankruptcy,  and  although  it  may  actu- 
ally result  in  the  preferred  creditor's  receiving  full  satisfaction  or  a  larg- 
er proportion  of  his  debt  than  other  creditors  receive.*^*    But  it  is  im- 


31*  Pyle  V.  Texas  Transport  &  Termi- 
nal CJo.,  238  U.  S.  90,  35  Sup.  Ct  667,  59 
L.  Ed.  1215,  34  Am.  Bankr.  Rep.  843;  Jo- 
seph  Wild  &  Co.  v.  Provident  Life  & 
Trust  Co.,  214  U.  S.  292,  29  Sup.  Ct.  619, 
53  L.  Ed.  1003,  22  Am.  Bankr.  Rep.  109 ; 
First  Nat.  Bank  y.  Galbraith  (O.  C.  A) 
271  Fed.  687;  Frederick  v.  People's 
Bank  of  CaUfomia,  246  Fed.  84,  158  C. 
C.  A.  310,  40  Am.  Bankr.  Rep.  746;  Wat- 
son T.  Adams,  242  Fed.  441,  155  C.  C.  A. 
217,  39  Am.  Bankr.  Rep.  473 ;  Chambers 
V.  Continental  Trust  Co.  (D.  C.)  235  Fed. 
441, 38  Am.  Bankr.  Rep.  78;  In  re  French 
(D.  C.)  231  Fed.  255,  37  Am.  Bankr.  Rep. 
289;  Rosenthal  v.  Bronx  Nat.  Bank  (D. 
C.)  222  Fed.  83,  35  Am.  Bankr.  Rep.  273 ; 
Stockgrowers  State  Bank  v.  Corker,  220 
Fed.  614,  136  C.  C.  A.  222,  34  Am.  Bankr. 
Rep.  392;  Sheppard-Strassheim  Co.  v. 
Black,  211  Fed.  643,  128  C.  C.  A.  147, 
33  Am.  Bankr.  Rep.  574 ;  L.  A.  Becker 
Co.  V.  Gill,  206  Fed.  36.  124  C.  C.  A. 
170,  30  Am.  Bankr.  Rep.  429 ;  Mayes  v. 
Palmer,  208  Fed.  97,  125  O.  C.  A.  325,  31 
Am.  Bankr.  Rep.  225;  Reber  v.  Shul- 
man,  183  Fed.  564,  106  C.  C.  A.  110,  25 
Am.  Bankr.  Rep  475;  GreenhaU  v.  Car- 
negie Trust  Co.,  180  Fed.  812,  25  Am. 
Bankr.  Rep.  300;  In  re  Peacock,  178 
Fed.  851.  24  Am.  Bankr.  Rep.  159 ;  Nel- 
son V.  Svea  Pub.  Co.,  178  Fed.  136; 
In  re  Kullbprg,  176  Fed.  585,  23  Am. 
Bankr.  Rep.  758;  In  re  Evans  Lumber 
Co.,  176  Fed.  643,  23  Am.  Bankr. 
Rep.  881 ;  In  re  Xeill-Pinckney-Maxwell 
Co.,  170  Fed.  481,  22  Am.  Bankr.  Rep. 
401 ;  In  re  Burlage  Bros.,  169  Fed.  1006, 
22  Am.  Bankr.  Rep.  410;  Ohio  Valley 
Bank  Co.  v.  Mack,  163  Fed.  155,  89  C. 
C.  A.  605,  20  Am.  Bankr.  Rep.  919 ;  Irish 
V.  Citizens'  Trust  Co.,  163  Fed.  880,  21 
Am.  Bankr.  Rep.  39 ;  Coder  v.  Arts,  152 
Fed.  943,  82  C.  C.  A.  91,  18  Am.  Bankr. 
Rep.  513;   In  re  Maher.  144  Fed.  503,  16 


Am.  Bankr.  Rep.  340;  McNair  v.  Mc- 
Intyre,  113  Fed.  113,  51  0.  C.  A.  89,  7 
Am.  Bankr.  Rep.  638 ;  In  re  Dundas,  111 
Fed.  500,  7  Am.  Bankr.  Rep.  129;  In  re 
Blair,  102  Fed.  987,  4  Am.  Bankr.  Rep. 
220;  In  re  Eggert,  98  Fed.  843,  3  Am. 
Bankr.  Rep.  541;  Levor  v.  Seiter,  69  App. 
Div.  33,  74  N.  Y.  Supp.  499 ;  Capital  Nat. 
Bank  v.  Wilkerson,  36  Ind.  App.  467,  75 
N.  E.  837 ;  CulUnane  v.  State  Bank,  12:1 
Iowa,  340,  98  N.  W.  887;  Thompson  v. 
First  Nat.  Bank,  84  Miss.  54,  36  South. 
65;  Wilson  v.  Weighle,  69  N.  J.  Eq.  561. 
62  Atl.  458 ;  Galveston  Dry  Goods  Co.  v. 
J^enkel,  39  Tex.  Civ.  App.  19,  86  S.  W. 
949;  Johnston  v.  George  D.  Witt  Shoe 
Co.,  103  Va.  611,  50  S.  E.  153;  Lampkin 
V.  People's  Nat.  Bank,  98  Mo.  4|f  p.  239, 
71  S.  W.  715;  Ilawes  v.  Bank  of  El- 
berton,  124  Ga.  567,  52  S.  E.  922 ;  Blank- 
enbaker  v.  CharlcHton  State  Bank,  111 
111.  App.  393;  North  v.  Taylor,  61  App. 
Div.  253,  70  N.  Y.  Supp.  339;  Lewis  \. 
First  Nat.  Bank,  46  Or.  182,  78  Pac.  990 ; 
Townes  v.  Alexander,  69  S.  O.  23,  48  Si 
E.  214;  Gamble  v.  Elkin,  205  Pa.  St.  226, 
54  Atl.  782;  Johnson  v.  Anderson,  70 
Neb.  233,  97  N.  W.  339;  Cummhigs  v. 
Kansas  City  Wholesale  Grocery  Co.,  123 
Mo.  App.  9,  99  S.  W.  470;  Ilerzberg  v. 
Riddle,  171  Ala.  368,  54  South.  635; 
Blyth  &  Fargo  Co.  v.  Kastor,  17  Wyo. 
180,  97  Pac.  921;  Stuart  v.  Farmers' 
Bank,  137  Wis.  66,  117  N.  W.  820,  16 
Ann.  Cas.  821;  Brooks  v.  Bank  of  Beav- 
er City,  82  Kan.  597,  109  Pac.  409 ;  Max- 
well v.  Davis  Trust  Co.,  69  W.  Va.  276, 
71  S.  E.  270 ;  Soule  v.  First  Nat.  Bank. 
26  Idaho,  66,  140  Pac.  1098;  Kentucky 
Bank  &  Trust  Co.  v.  Pritchett  44  Okl. 
87,  143  Pac.  338;  Williams  v.  Davidson, 
104  Wash.  315,  176  Pac.  334,  181  Pac. 
874 :  Liberty  Trust  Co.  v.  Haggcrty  (N. 
J.  Ch.)  113  Atl.  596.  As  re.spects  the  is- 
sue of  the  creditor's  having  reasonable 
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portant  to  notice  tha*  the  statute  does  not  require  that  the  preferred 
creditor  should  have  any  actual  knowledge  on  the  subject  of  the  debtor's 
insolvency  or  the  result  of  the  transaction  in  giving  a  preference,  nor 
even  that  he  should  have  any  actual  belief  on  that  point.  What  he  really 
thinks  or  believes  is  entirely  immaterial.  What  the  law  requires  is  "rea- 
sonable cause  to  believe,"  and  if  this  exists  it  is  enough,  without  regard 
to  the  actual  state  of  the  creditor's  mind  or  opinion.^"  And  the  "pref- 
erence" which  a  transferee  must  have  reasonable  cause  to  believe  will 
be  effected  is  not  the  preference  or  advantage  over  unsecured  creditors 
necessarily  obtained  by  one  who  acquires  a  mortgage  or  other  lien  on 
property,  but  a  preference  made  and  accepted  to  evade  the  rule  for  equal 
distribution  to  all  creditors  of  the  same  class.^*® 

As  a  first  and  essential  requisite  the  creditor  must  have  reasonable 
cause  to  believe  that  the  debtor  is  insolvent.  This  is  necessarily  implied 
in,  and  must  serve  as  a  foundation  for,  reasonable  cause  to  believe  that 
a  preference  will  result  from  the  transaction.  Without  this,  there  can 
be  no  cause,  within  the  limits  of  reason,  for  the  creditor  to  suppose  that 
he  is  gaining  a  preference,  and  consequently  the  transaction  will  not  be 
voidable  though  it  does  actually  result  in  a  preference.^"    "As  no  great- 


cause  to  believe  that  the  bankrupt  was 
insolvent  at  the  time  of  a  payment  to 
the  creditor,  the  latter's  subsequent 
knowledge  is  not  material,  and  it  does 
not-  matter  what  the  debtor  knew. 
Wrennl^.  Citizens'  Nat.  Bank  (Conn.) 
114  Atl.  120. 

aisToof  V.  Martin,  1.3  Wall.  49,  20  L. 
Ed.  481;  Healy  v.  Wehrung.  229  Fed. 
t>86,  144  C.  C.  A.  96,  36  Am.  Bankr.  Rep. 
673 ;  In  re  The  Leader,  190  Fed.  624,  26 
Am.  Bankr.  Rep.  668;  In  re  Hines,  144 
Fed.  543, 16  Am.  Bankr.  Rep.  495;  Sund- 
heim  v.  Ridge  Avenue  Bank,  138  Fed. 
951,  15  Am.  Bankr.  Rep.  132 ;  In  re  Eg- 
gert  (C.  C.  A.)  102  Fed.  735,  4 .  Am. 
IHankr.  Rep.  449;  Graham  v.  Stark,  3 
Ben.  520.  3  N.  B.  R.  357,  Fed.  Cas.  No. 
5,676;  Wilson  v.  Taylor,  154  N.  C.  211. 
70  S.  E.  286;  Utah  Ass'n  of  Credit  Men 
V.  Boyle  Furniture  Co.,  39  Utah,  518,  117 
Pac.  800 ;  Abele  v.  Beacon  Trust  Co.,  22,S 
Mas.^.  438,  117  N.  E.  S.33 ;  Underwood  v. 
Winslow,  231  Mass.  595,  121  N.  E.  524 ; 
Cauthorn  v.  Burley  State  Bank,  26  Ida- 
ho, 532,  144  Pac.  1108. 

310  111  ve  Chicago  Car  Equipment  Co., 
211  Fed.  638,  128  C.  C.  A.  142,  31  Am. 
Bankr.  Rep.  617.  And  see  In  re  Ed- 
wards (D.  C.)  217  Fed.  102,  33  Am. 
Bankr.  Rep.  530:  Shuetz  v.  Walter  Boyt 
Saddlery  Co.,  166  Iowa,  523,  147  N.  W. 
897. 


317  Auflfmordt  v.  Rasin,  102  U.  S.  620, 
26  L.  Ed.  262;    Bank  of  Commerce  v. 
Brown,  249  Fed.  37,  161  C.  C.  A.  97,  40 
Am.  Bankr.  Rep.  591;    American  Bank 
of  Alaska  v.  Johnson,  245  Fed.  312,  157 
C.  C.  A.  504,  40  Am.  Bankr.  Rep.  502;  In 
re  Looschen  Piano  Case  Co.  (D.  C.)  259 
Fed.  931,  43  Am.  Bankr.  Rep.  733;    R^- 
sentha-l  v.  Bronx  Nat.    Bank,  231  Fe<i. 
691,  145  C.  C.  A.  577,  36  Am.  Bankr.  Rep. 
888;     Egner   v.    Parshelsky    Bros.,   258 
Fed.  238,  169  C.  C.  A.  304,  44  Am.  Bankr. 
Rep.  175;    Smith  v.   Coury  (D.  C.)  247 
Fed.  168,  41  Am.  Bankr.  Rep.  219 ;   In  re 
Gottlieb  &  Co.    (D.  <:.)  245  Fed.  139,  40 
Am.  Bankr.  Rep.  247;    In  re  Rockaway 
Soda   Water  Mfg.  Co.  (D.  C.)  226  Fed. 
520.  .34  Am.  Bankr.  Rep.  627;   City  Nat. 
Bank  v.  Slocum  (C.  C.  A.)  272  Fed.  11, 
47   Am.   Bankr.    Rep.   47;    Kennard   v. 
Behrer   (I).   C.)   270  Fed.   661,    46  Am. 
Bankr.  Rep.  70;  In  re  Greenberger,  20:i 
Fed.  583,  30  Am.  Bankr.  Rep.  117 ;    Og- 
den  v.  Reddish,  200  Fed.  977,  29    Am. 
Bankr.  Rep.  531;    In  re  Pfafflnger,  154 
Fed.    523,    18    Am.    Bankr.    Rep.    807; 
Wright  v.  Sampter,  152  Fed.  196,  18  Am. 
Bankr.  Rep.  355;   In  re  Oliver,  109  Fed. 
784,  6  Am.  Bankr.  Rep.  626;    In  re  Eg- 
gert,  98  Fe<l.  843,    3  Am.   Bankr.  Rep. 
541;    Stobaugh  v.  Mills,  8  N.  B.  R.  361, 
Fed.   Cas.  No.   13,461;    Gillenwaters   v. 
Miller,  49  Miss.  1.50;   l*earsali  v.  Nassau 
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er  percentage  could  be  received  under  the  transaction  if  the  debtor  be 
solvent  and  all  his  debts  be  paid  in  full,  a  creditor  cannot  be  said  to  have 
reasonable  cause  to  believe  the  enforcement  of  the  transfer  would  effect 
a  preference,  unless,  either  at  the  time  the  transfer  was  made  or  at  the 
time  It  was  recorded,  he  had  reasonable  cause  to  believe,  that  his  debtor 
was  then  insolvent."  ***  As  to  knowledge  of  insolvency  and  the  means 
of  acquiring  it,  it  is  said  that  if  a  creditor  knows  that  a  payment  to  him  is 
made  out  of  a  fund  which,  if  the  debtor  should  become  bankrupt,  would 
be  needed  equally  by  the  other  creditors,  the  transaction  will  constitute 
a  voidable  preference,  if  bankruptcy  intervenes  within  four  months.'** 
And  a  managing  officer  and  director  of  an  ihsolvent  corporation  will  be 

estopped  to  plead  ignorance  of  its  insolvency  when  he  received  a  pref- 

* 

erence.***  But  a  banker  is  entitled  to  transact  business  with  a  customer 
in  the  ordinary  way,  take  renewal  notes,  and  receive  partial  payments, 
and  to  assume  that  the  customer  is  solvent,  and  is  therefore  not  liable  to 
restore  payments  when  the  latter  becomes  bankrupt.**^  It  does  not  fol- 
low that  because  a  creditor  knows  of  the  insolvency  of  a  firm,  he  has 
any  cause  to  believe  in  the  insolvency  of  one  of  the  partners  who  is  his 
individual  debtor.'**  But  where  a  creditor  of  a  corporation  knows  of 
the  insolvency  of  the  corporation,  as  well  as  of  the  insolvency  of  its  con- 
trolling stockholders,  a  note  given  such  creditor  by  stockholders  for  the 
amount  of  its  claim  against  the  corporation  constitutes  a  legal  fraud 
against  individual  creditors  of  the  stockholders,  and  is  not  provable 
against  them  individually.'*'  Neither  the  fact  that  a  debtor's  accounts 
are  past  due,  nor  the  fact  of  his  being  financially  embarrassed,  is  suffi- 


Xat.  Bafik,  74  App.  Div.  80,  77  N.  Y. 
Supp.  11;  Des  MoineH  Sav.  Bank  v. 
Morgan  Jewelry  Co.,  123  Iowa,  432,  99 
N.  W.  121 ;  Wright  v.  Gotten,  140  N.  tJ. 
1,  52  S.  E.  141 ;  Evans  v.  Clarldge,  137 
Wis.  218,  118  X.  W.  198.  803.  25  L.  R.  A. 
iX.  S.)  144;  Shelton  v.  l^rst  Nat.  Bank, 
31  Okl.  217,  120  Pac.  959;  Cliioago  Title 
&  Trust  Ck).  V.  First  Nat.  Bank,  174  111. 
App.  a39;  Scott  County  Milling  Co.  v. 
Powers,  112  Miss.  798,  73  South.  7^92. 
See  Williara  Schuette  &  Co.  v.  Swank, 
•2m  Pa.  576,  109  Atl.  531,  holding  that, 
where  a  contractor  who,  within  four 
months,  became  a  bankrupt,  gave  a  cred- 
itor who  had  furnished  lumber  for  the 
construction  of  certain  buildings  for  u 
coal  company  an  order  on  the  coal  com- 
pany, which  it  accepted,  the  validity  of 
the  transaction  did  not  turn  upon  the 
creditor's  personal  belief  that  the  con- 
tractor was  solvent,  but  ui)on  his  reason- 
able cause  to  believe  that  the  enforce- 
ment of  the  transfer  would  effect  a  pref- 
erence, such  cause  depending  upon  all 


the  circumstances,  and  not  merely  upon 
the  debtor's  declaration  that  he  was 
solvent. 

3i»  In  re  Sam  Z.  Lorch  &  Co.  (D.  C.) 
199  Fed.  944,  28  Am.  Bankr.  Rep.  784. 
The  time  for  determining  whether  the 
creditor  had  cause  to  believe  that  a  pav- 
nient  operates  as  a  preference  is  the 
time  of  payment,  and  not  the  time  of 
distribution.  W.  S.  I*tx?k  &  Co.  v.  Whit- 
mer,  231  Fed.  893.  146  C.  C.  A.  89,  36 
Am.  Bankr.  Rep.  722. 

«i»  Scheuer  v.  Katzoff  (D.  C.)  2.33  Fed. 
473,  37  Am.  Bankr.  Rep.  476. 

320  Arnold  v.  Knapp,  75  W.  Va.  804, 
84  S.  E.  sun. 

»2i  Ciraiidisou  v.  Robertson  (IX  C.)  220 
Fed.  98."5,  VA  Am.  Bankr.  Rep.  009. 

322  In  re  Hull  (I).  C.)  224  Fed.  796,  34 
Am.  Bankr.  Rep.  447:  Jacobs  v.  Van 
Sickel  (O.  C.)  123  Fed.  340,  10  Am. 
Bankr.  Rep.  519. 

•»-3  In  re  Hawkins  (D.  C.)  249  Fed. 
.355,  41  An^  Bankr.  Rep.  671. 
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cient  to  impeach  the  good  faith  of  a  creditor  in  taking  security,  so  as  to 
render  it  voidable  as  a  preference,  where  there  were  circumstances  which 
tended  to  explain  such  embarrassment  upon  grounds  other  than  insol- 
vency.'** But  in  general  it  is  enough  if  the  creditor  had  knowledge  or 
information  of  such  facts  and  circumstances  as  would  be  calculated  to 
put  a  reasonably  prudent  person  on  inquiry,  and  if  such  inquiry,  when 
followed  up,  would  lead  to  a  knowledge  of  the  debtor's  insolvency.'** 

If  the  creditor  knows  or  has  reasonable  ground  to  believe  that  the 
debtor  is  insolvent,  then  it  may  be  inferred  without  further  proof,  that 
he  has  also  reasonable  ground  to  believe  that  the  enforcement  of  the 
judgment  or  transfer  which  he  takes  will  effect  a  preference,  such  being 
its  natural  and  inevitable  result,'*'  at  least  if  the  payment,  transfer,  or  se- 
curity puts  him  in  position  to  collect  the  whole  amount  of  his  claim.  But 
if  the  preference  alleged  consists  only  in  giving  to  one*of  the  creditors  a 
part  of  the  amount  of  his  claim,  then  he  must  have  reasonable  ground  to 
believe  that  other  creditors  will  not  be  able  to  secure  so  large  a  dividend, 
and  even  positive  knowledge  of  the  debtor's  insolvency  may  not  be  suf- 
ficient to  warn  him  of  this.  For  though  the  debtor  may  not  be  able  to 
pay  his  debts  in  full,  yet  he  may  be  able  to  pay  to  all  his  creditors  at  least 
as  large  a  share  of  their  claims  as  goes  to  th'e  creditor  alleged  to  have 
been  preferred.  And  where  an  offer  of  compromise  is  made,  creditors  are 
not  bound  to  investigate  the  debtor's  ability  to  pay  the  amount  offered, 
and  ascertain  whether  it  is  his  intention  to  pay  it  to  all  creditors  alike, 
but  are  entitled  to  believe  that  the  offer  is  made  in  good  faith  and  to  all 
the  creditors,  unless  something  occurs  to  put  them  on  inquiry.'"  Thus, 
where  a  mercantile  company,  shortly  before  its  bankruptcy,  sent  a  cir- 
cular letter  to  its  creditors,  in  which  it  stated  that  its  last  season's  busi- 
ness had  not  been  good  and  that  it  was  unable  to  meet  its  payments ;  that 
it  was  about  to  make  a  special  sale,  to  be  strongly  advertised,  for  the  pur- 
pose of  paying  its  bills,  and  would  prorate  the  receipts  from  the  sale 
among  its  creditors;  and  that  it  was  solvent  and  hoped  to  pay  in  full 
within  thirty  days,  it  was  held  that  creditors  receiving  such  circulars,  and 


3  24  J.  w.  Butler  Paper  Co.  v.  Goembel, 
143  Fed.  205,  74  C.  O.  A.  433,  16  Am. 
Bankr.  Rep.  26. 

32  5  People*s  Bank  of  Mobile  v.  Mc- 
Aleer,  204  Ala.  101,  85  South.  413. 

3  2«In  re  Lynden  Mercantile  Co.,  156 
Fed.  713,  19  Am.  Bankr.  Rep.  444;  Gra- 
ham V.  Stark,  3  Ben.  520,  3  N.  B.  R.  357, 
Fed.  Cas.  No.  5,676 ;  In  re  Hauck,  17  N. 
B.  R.  158,  Fed.  Cas.  No.  6,219;  In  re 
Kingsbury,  3  N.  B.  R.  317,  Fed.  Cas.  No. 
7,816;  Johnson  v.  Cohn,  39  Misc.  Rep. 
189,  79  N.  Y.  Supp.  139;  Hess  v.  Theo- 
dora Harom  Brewing  Co.,  108  Minn.  22, 


121  N.  W.  232;  Hackney  v.  Raymond 
Bros.  Clarke  Co.,  68  Neb.  624,  94  N.  W. 
822,  99  N.  W.  675;  Bryant  v.  Wolf,  W 
Misc.  Rep.  68;^,  158  N.  Y.  Supp.  678.  But 
what  the  statute  requires  in  this  re- 
spect Is  reasonable  cause  on  the  part  of 
the  creditor  to  believe  that  a  preference 
"will*'  result  from  the  transaction;  be- 
lief or  cause  to  believe  that  a  prefer- 
ence "may"  result  is  not  sufficient.  Sum- 
ner V.  Parr  <D.  C.)  270  Fed.  675,  46  Am. 
Bankr.  Rep.  648. 

3-^7  Smith  V.  Hewlett  Robin  Co.,  178 
Fed.  271,  101  O.  C.  A.  576,  24  Am.  Bankr. 
Rep.  153. 
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a  few  days  thereafter  small  payments  on  their  claims,  were  not  charge- 
able with  reasonable  cause  to  believe  that  they  were  intended  as  a  prefer- 
ence, though  the  debtor  was  in  fact  insolvent  and  did  not  distribute  the 
proceeds  of  the  sale  pro  rata.***  And  a  sale  by  a  debtor  will  not  be 
avoided  because  the  purchaser  was  aware  of  the  intention  of  the  seller  to 
prefer  certain  of  his  creditors  by  the  use  of  the  proceeds  of  the  sale,*** 
But  where  a  mortgagee  of  a  bankrupt  had  reasonable  cause  to  believe 
that  the  mortgage  would  "effect  a  preference,"  he  had  reasonable  cause 
to  believe  that  it  would  "operate  as  a  preference,"  these  phrases,  as  used 
in  the  bankruptcy  act,  being  synonymous.*** 

§  598.  Same ;  Grounds  of  Suspicion  or  Doubt. — ^To  invalidate  a  pay- 
ment, transfer,  or  security,  as  a  preference,  it  is  not  enough  that  the  cred- 
itor should  entertain  doubts  concerning  the  solvency  of  the  debtor  or  the 
eifect  of  the  transaction  as  preferential,  or  that  he  should  have  cause  to 
regard  the  debtor's  circumstances  or  the  transaction  in  hand  with  sus- 
picion. He  must  have  a  knowledge  of  such  facts  as  will  carry  him  be- 
yond this  and  furnish  a  reasonable  ground  to  believe  that  the  enforcement 
of  his  transfer  or  security  will  give  him  a  preference  over  other  credi- 
tors.**^ "Suspicion,  fear,  and  facts  that  arouse  suspicion  and  fear  in  the 
mind  of  the  creditor  or  party  to  be  benefited,  but  give  no  reasonable 
ground  for  him  to  believe  that  a  preference  is  intended  by  the  transfer. 


«2«  In  re  Varley  &  Bauman  Clothing 
Co.,  191  Fed.  459,  26  Am.  Bankr.  Rep. 
840.  But  see  Benjamin  v.  Chandler,  142 
Fed.  217,  15  Am.  Bankr.  Rep.  439.      ' 

32i>  Van  Kleeck  v.  Miller,  19  N.  B.  R. 
484,  Fed.  Cas.  No.  16,860. 

330  Ogden  V.  Reddish,  200  Fed.  977,  29 
Am.  Bankr.  Rep.  531. 

831  Stncky  v.  Masonic  Sav.  Bank,  108 
U.  S.  74,  2  Sup.  Ct.  219,  27  L.  Ed.  640 ; 
Grant  v.  First  National  Bank,  97  U.  S. 
80,  24  L.  Ed.  971;  Richardson  v.  Ger- 
mania  Bank  (C.  C.  A.)  263  Fed.  320,  45 
Am.  Bankr.  Rep.  351;  Cohen  v.  Tremont 
Trust  Co.  (D.  C.)  256  Fed.  399,  43  Am. 
Bankr.  Rep.  522;  -Smith  v.  Powers  (D. 
0.)  255  Fed.  582,  43  Am.  Bankr.  Rep. 
303;  Bank  of  Commerce  v.  Brown,  249 
Fed.  37.  161  C.  C.  A.  97,  40  Am.  Bankr. 
Rep.  591;  Donohue  v.  Dykstra  (D.  C.) 
247  Fed.  593,  4l  Am.  Bankr.  Rep.  278; 
Rosenman  v.  Coppard,  228  Fed.  114,  142 
0.  O.  A.  520,  35  Am.  Bankr.  Rep.  786; 
Nichols  ▼.  Elken,  225  Fed.  689,  140  C. 
0.  A.  563,  35  Am.  Bankr.  Rep.  365; 
Brookhelm  v.  Greenbaum  (D.  C.)  225 
Fed.  635;  Beall  v.  Bank  of  Bowden  (D. 
C.)  219  Fed.  316,  34  Am.  Bankr.  Rep. 
186;    In  re  F.  M.  &  S.  Q.  Carlile,    199 


Fed.  612,  29  Am.  Bankr.  Rep.  373 ;  First 
Nat.  Bank  v.  Abbott,  165  Fed.  852,  91  (\ 
C.  A.  538,  21  Am.  Bankr.  Rep.  436;  Pow- 
ell V.  Gate  City  Bank,  178  Fed.  609.  1012 
O.  0.  A.  55,  24  Am.  Bankr.  Rep.  316 ;  In 
re  Eggert,  102  Fed.  735,  43  O.  C.  A.  1,  4 
Am.  Bankr.  Rep.  449 ;  Oflf  v.  Hakes,  142 
Fed.  364,  73  C.  C.  A.  464,  15  Am.  Bankr. 
Rep.  696;  May  v.  Le  Claire,  18  Fed.  164 . 
Claridge  v.  Kulmer,  1  Fed.  399-;  Mackel 
V.  Bartlett,  36  Mont.  7,  91  Pac.  1064: 
King  V.  Storer,  75  Me.  62;  Farmers'  & 
Mechanics*  Bank  v.  Wilson,  4  Neb. 
(Unof.)  606,  95  N.  W.  609 ;  Suffel  v.  Mc- 
Cartney Nat.  Bank,  127  Wis.  208,  10<> 
N.  W.  837,  115  Am.  St.  Rep.  1004:  Sir- 
rlne  v.  Stoner-Marshall  Co.,  64  S.  C. 
457,  42  S.  E.  432;  Gnichtel  v.  First  Nat. 
Bank  (N.  J.  Eq.)  57  Atl.  508 ;  Stevenson 
V.  MiUiken-Tomlinson  Co.,  99  Me.  320; 
59  Atl.  472;  Rubensteln  v.  Lottow,  22: J 
Mass.  227,  111  N.  E.  973 ;  Batchelder  v. 
Home  Nat.  Bank,  218  Mass.  420,  105  N. 
E.  1052 ;  Craig  v.  Sharp  (Mo.  App.)  21ft 
S.  W.  98;  Newman  V.  Tootle-Campbell 
Dry  Goods  Co.,  174  Mo.  App.  528,  160  S. 
W.  825;  Dunlap  v.  Seattle  Nat.  Bank,  93 
Wash.  568,  161  Pac.  364;  Mantz  v.  Cap- 
ital City  State  Bank  (Iowa)  181  N.  W.  3. 
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do  not  make  such  a  preference  voidable."  '**  For  example,  knowledge  of 
the  mere  fact  that  the  debtor  is  not  able  to  pay  the  creditor's  debt  in  cash 
may  awaken  suspicion  as  to  his  solvency,  but  is  not  of  itself  reasonable 
cause  to  believe  that  a  preference  is  intended*'*'  And  so  of  the  fact  that 
the  debtor  is  oflFering  to  sell  his  business,'**  or  that  he  has  called  his  cred- 
itors together  for  the  purpose  of  making  terms  with  them.'**  General 
reputation  or  common  talk  as  to  the  debtor's  solvency  is  not  a  safe  test 
of  the  creditor's  good  faith.'**  Actual  knowledge  that  the  debtor  is  at  the 
time  in  failing  circumstances  may  be  enough  to  establish  the  character 
of  the  transfer  or  security  as  a  preference,  if  he  is  adjudged  bankrupt 
within  four  months  thereafter.'"  But  not  so  of  knowledge,  gained  from 
the  debtor's  statement,  that  he  had  previously  been  financially  embar- 
rassed and  hard  pressed  by  his  cremtors,  where  he  afterwards  assured  the 
creditor  that  he  had  financed  his  business  and  was  then  "all  right/'*** 

§  599.  Same;  Pacts  Putting  on  Inquiry;  Duty  to  Investigate. — 
Where  a  creditor,  about  to  receive  a  payment  or  security  from  his  debtw, 
has  knowledge  or  notice  of  facts  which  would  incite  a  man  of  ordinary 
prudence  and  business  intelligence  to  inquire  as  to  the  debtors  solvency 
and  the  probable  effect  of  the  transaction  as  a  preference,  he  is  bound  to 
prosecute  a  reasonably  diligent  inquiry  to  ascertain  the  truth ;  and  if  be 
fails  to  do  so,  he  is  chargeable  with  knowledge  of  the  facts  which  such 
an  inquiry  would  have  disclosed ;  and  if  such  ultimate  knowledge  would 
give  him  reasonable  cause  to  believe  that  the  transaction  would  result  in 
giving  him  a  preference,  within  the  meaning  of  the  bankruptcy  law,  then 
he  cannot  safely  accept  the  payment,  transfer,  or  security,  for  if  the 
debtor's  bankruptcy  follows  within  four  months,  the  transaction  will  be 
voidable  at  the  suit  of  the  trustee."*    In  fact,  "reasonable  cause  to  be- 


332  Pai)<*r  V.  Stern,  198  Fed.  042,  117 
V.  C.  A.  :W6,  28  Am.  Bankr.  Itep.  592. 

388  Andrews  v.  Kellogg,  41  CJolo.  35,  92 
Pac.  222. 

834  Taft  V.  Fourth  Nat.  Bank,  8  01iii» 
X.  P.  59. 

885  In  re  Kerr,  2  N.  B.  R.  388,  Fed- 

Cas.  No.  7,728. 

836  Carey  v.  Donohue,  209  Fed.  328. 
126  C.  C.  A.  254,  31  Am.  Bankr.  Rep.  210. 

337  Peninsula  Bank  of  Williamsburg  v. 
Wolcott,  232  Fed.  08,  140  C.  C.  A.  260, 
Ann.  Cas.  1918C,  477,  36  Am.  Bankr. 
Rep.  327. 

388  In  re  Salmon.  249  Fed.  300,  161  O. 
C.  A.  308,  41  Am.  Bankr.  Rep.  45. 

saoToof  V.  Martin,  13  Wall.  49,  20  L. 
Kd.  4vSl;  In  re  Star  Spring  Bed  Co.  (C,  C. 
A.)  265  Fed.  133,  45  Am.  Bankr.  Rep. 
050;    Farmers'  State  Bank  v.  Freeman, 


249  Fed.  579,  161  C.  C.  A.  505,  41  Am. 
Bankr.  Rep.  286;  National  Bank  of  Bak- 
ersfleld  v.  Moore,  247  Fed.  913,  160  C.  C. 
A.  103,  41  Am.  Bankr.  Rep.  409;  Smith 
V.  Coury  (1).  C.)  247  Fed.  168,  41  Am. 
Bankr.  Rep.  219;  Iu»re  Sutherland  Co. 
(D.  C.)  245  Fed.  603,  40  Am.  Bankr.  Reix 
305;  McGill  v.  Commercial  Credit  Co. 
(D.  C.)  243  Fed.  637,  39  Am.  Bankr.  Rep. 
702;  In  re  States  I»rinting  Co.,  238  Fed, 
775,  151  C.  C.  A.  625,  38  Am.  Bankr.  Rep. 
.526;  Aronin  v.  Security  Bank  of  New- 
York,  228  Fed.  8S8.  143  C.  C.  A.  286,  3({ 
Am.  Bankr.  Rep.  17;  R.  H.  Herron  Co. 
V.  Moore,  208  Fed.  134,  125  C.  C.  A.  356. 
31  Am.  Bankr.  Rep.  221;  Walters  v. 
Zimmerman  (D.  C.)  208  Fed.  62,  30  Am 
Bankr.  Rep.  780;  Lowell  v.  Ash  ton  (D. 
C.)  272  Fed.  5;i6,  47  Am.  Bankr.  Re^i. 
100;  Tilt  V.  Citizens'  Trust  Co.,  191  Fed. 
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lieve,"  in  the  bankruptcy  act,  covers  substantially  the  same  field  as  "no- 
tice" in  determining  whether  a  person  is  a  bona  fide  purchaser  of  prop- 
erty.*^ Thus,  if  the  creditor  knows  that  the  debtor  has  lost  his  position 
because  of  a  defalcation,  that  his  principal  indorser  is  dead,  and  that  his 
notes  are  overdue  and  unpaid,  it  is  sufficient  to  put  him  on  inquiry,*" 
as  is  also  the  fact  that  the  creditor  holds  unpaid  protested  paper  of  the 
bankrupt,***  or  that  the  debtor,  on  drawing  up  the  mortgage  in  ques- 
tion, asked  to  be  allowed  to  secure  other  creditors  in  the  same  instru- 
ment.*** But  mere  knowledge  that  the  debtor  fails  to  meet  his  obliga- 
tions promptly  is  not  sufficient  for  this  purpose,***  nor  is  the  fact  that 
there  are  outstanding  and  unsatisfied  judgments  against  the  debtor,*** 
or  that  he  is  engaged  in  a  business  of  a  speculative  character,  and  that 
the  creditor  does  not  know  of  any  other  property  owned  by  the  debtor 
except  his  interest  in  certain  contracts.***  If,  however,  the  creditor 
knows  that  the  bankrupt  has  committed  forgery,  this  is  a  circumstance 
which  would  incite  a  person  of  ordinary  prudence  to  inquiry  as  to  his 
condition,  and  the  creditor  must  be  charged  with  notice  of  all  facts 


441,  27  Am.  Bankr.  Rep.  320;   Ragan  v. 
Donovan,  189  Fed.  138,  26  Am.  Bankr. 
Rep.  311;  In  re  Thomas  Deutschle  &  Co., 
182  Fed.  435,  25  Am.  Bankr.  Rep.  348;  In 
re  C.  J.  McDonald  &  Sons,  178  Fed.  487, 
24  Am.   Bankr.  Rep.  446;    Brewster  v. 
Goff  Lumber  Co.,  164  Fed.  124,  21  Am. 
Bankr.  Rep.  106;  In  re  W.  W.  MUls  Co., 
162  Fed.  42,  20  Am.  Bankr.  Rep.  501;  In 
re  Tindal,  155  Fed.  456,  18  Am.  Bankr. 
Rep.  773;   English  v.  Ross,  140  Fed.  630, 
15  Am.  Bankr.  Rep.  370;   In  re  Virginia 
Hardwood  Mfg.  Co.,  139  Fed.  209,  15  Am. 
Bankr.  Rep.  135;  In  re  Eggert,  102  Fed. 
735,  43  C.  C.  A.  1,  4  Am.  Bankr.  Rep.  449; 
Capital  Nat.  Bank  v.  Wilkerson,  36  Ind. 
App.  560,  76  N.  E.  258;   Bardes  v.  First 
Nat.  Bank,  122  Iowa,  443,  98  N.  W.  284; 
Blyth  &  Fargo  Co.  v.  Kastor,  17  Wyo. 
180,  97  Pac.  921;   Wilson  v.  Taylor,  154 
N.   C.   211,  70   S.   E.  286;    Andrews  v. 
Kellogg,  41  Colo.  35,  92  Pac.  222;   Whlt- 
well   V.    Wright,    115    N.    Y.    Supp.    48; 
Atherton  v.  Emerson,  199  Mass.  199,  85 
X.  E.  530;    Jackman  v.  Kau  Claire  Nat. 
Bank,  125  Wis.  465,  104  N.  W.  98.  115 
.\m.  St.  Rep.  955;   Hackney  v.  Raymond 
Bros.  Clarke  Co.,  68  Neb.  624,  94  N.  W. 
822,  99  N.  W.  675:    Walker  v.  Tenison 
Bros.  Saddlery  Co.  (Tex.  Civ.  App.)  94  S. 
W.  166;   Christopherson  v.  Oleson,  19  S. 
Dak.  176,  102  N.  W.  685;  McAleer  v.  Peo- 
ple's Bank,  202  Ala.  256,  80  South.  94; 
Chisholm  v.  First  Nat   Bank,   176  lU. 


App.  382;  Russell's  Trustee  v.  May  field 
Lumber  Co.,  158  Ky.  219,  164  S.  W.  783; 
Jacobs  V.  Sapersteln,  225  Mass.  300,  114 
N.  E.  360;  Craig  v.  Sharp  (Mo.  App.)  219 
S.  W.  95;  Walter  v.  National  Fire  Ins. 
Co.,  101  Neb.  639,  164  N.  W.  5C9;  First 
Bank  of  Maysville  v.  Alexander,  49  Okl. 
418,  153  Pac.  646;  Utah  Ass'n  of  Credit- 
men  V.  Boyle  Furniture  Co.,  43  Utah,  68, 
136  Pac.  572;  Slay  ton  v.  Drown,  93  Vt, 
290,  107  Atl.  307. 

34  0  stern  v.  Paper  (D.  C.)  183  Fed.  228. 
25  Am.  Bankr.  Rep.  451;  Bassett  v. 
Evans,  253  Fed.  532,  165  C.  C.  A.  202,  42 
Am.  Bankr.  Rep.  587. 

841  Sebring  v.  Wellington,  63  App.  Div. 
498,  71  N.  T.  Supp.  788. 

842  Swan  V.  Robinson  (C.  C.)  5  Fed. 
287;  Conners  v.  Bucksport  Nat.  Bank 
(D.  O  214  Fed.  847;  Grandlson  v.  Na- 
tional Bank  of  Commerce  (D.  C.)  220  Fed. 
981,  34  Am.  Bankr.  Rep.  497. 

343  Lloyd  V.  Strobrldge,  16  N.  B.  R. 
197,  Fed.  Cas.  No.  8.4;^5. 

344  Arkansas  Nat.  Bank  v.  Sparks,  83 
Ark.  324,  103  S.  W.  626;  Hackney  v. 
Raymond  Bros.  Clarke  Co..  68  Neb.  624, 
.94  N.  W.  822,  99  N.  W.  675.  And  see 
Sumner  v.  Parr  (D.  C.)  270  Fed.  675, 
40  Am.  Bankr.  Rep.  648. 

343  Summerville  v.  Stockton  Milling 
Co.,  142  CaL  529,  76  Pac.  243. 

846  Curtlss  V.  Kingman,  159  Fed.  880, 
87  C.  C.  A.  60,  20  Am.  Bankr.  Rep.  96. 
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which  a  reasonably  diligent  inquiry  would  have  disclosed.**'  This  is 
also  the  case  where  the  creditor  knows  not  only  that  the  debtor  is  in- 
solvent but  that  he  has  absconded.***  So,  in  another  case,  the  debtor  was 
a  partner  in  a  firm  which  was  hopelessly  insolvent,  and  a  personal 
creditor  of  his  received  from  him,  in  partial  payment  of  notes  which 
were  not  yet  due,  merchandise  which  had  been  bought  entirely  on  the 
credit  of  the  firm,  as  the  creditor  well  knew.  Taken  in  connection  with 
the  creditor's  otherwise  intimate  knowledge  of  the  affairs  of  the  firm, 
this  was  held  such  knowledge  or  notice  on  his  part  as  to  render  the  pay- 

» 

ment  a  voidable  preference.*** 

But  on  the  other  hand,  where  a  creditor  makes  adequate  inquiry 
as  to  his  debtor's  financial  condition,  and  honestly,  though  mistakenly, 
believes  that  he  is  solvent,  the  taking  of  a  security  for  a  debt  from  him 
will  not  constitute  a  preference.***  As  to  the  kind  of  investigation  to  be 
conducted  by  a  creditor  thus  "put  on  inquiry,"  his  duty  is  not  discharg- 
ed by  inquiries  addressed  to  the  debtor  alone,  at  least  if  any  better  or 
more  reliable  sources  of  information  are  open  to  him.**^  And  his  inten- 
tional avoidance  of  obvious  and  reliable  sources  of  information  will 
charge  him  with  the  knowledge  he  could  have  obtained  from  them.**' 
At  the  same  time,  he  is  not  obliged  to  trace  to  its  ultimate  source  any 
information  of  a  suspicious  nature  which  may  come  to  his  knowledge,*** 
and  if  the  question  of  the  debtor's  solvency  is  so  close  as  to  require  an 
inventory  and  a  list  of  debts  to  determine  it,  the  failure  to  use  this  de- 
gree of  diligence  will  not  charge  the  creditor  with  knowledge.***  Nor 
can  he  be  charged  with  notice  of  facts  which  could  be  learned  only  from 
intimate  and  inaccessible  sources,  such  as  the  books  of  the  bankrupt, 
but  he  is  only  responsible  for  such  information  as  could  be  obtained  by 
open  observation  and  reasonable  inquiry.***  At  the  same  time,  if  the 
creditor  is  permitted  to  examine  the  books  of  the  debtor,  or  does  make 
an  independent  investigation  of  his  business  and  affairs,  especiall^^ 
through  the  medium  of  an  expert  or  accountant,  he  may  claim  the  bene- 
fit of  the  knowledge  so  acquired,  and  if  the  result  is  not  such  as  to 
furnish  reasonable  ground  to  believe  the  debtor  insolvent  and  a  prefer- 
ence intended,  the  creditor  will  be  safe  from  the  attack  of  the  trustee 

»*T  Watchmaker  v.   Barnes,  259  Fed.  518;    Singer  v.  Jacobs  (C.  C.)  11  Fed. 

78a,   170  C.   C.  A.  583.  43  Am.  Bankr.  559. 

Rep.  632.  352  Pittsburgh  Plate  Glass  Co.  v.  Ed- 

3*8  De  Forest  v.  Crane  &  Ordway  Co.,  wards,  148  Fed.  377,  78  C.  C.  A.  191, 

55  Mont.  489,  179  Pac.  291.  17  Am.  Bankr.  Rep.  447. 

849  Gooch  V.  Stone,  257  Fed.  631,  168  sos  Blankenbaker  t.  Charleston  State 

C.  0.  A.  581,  44  Am.  Bankr.  Rep.  86.  Bank,  111  111.  App.  393. 

«5o  In  re  Gaylord  (D.  C.)  225  Fed.  234,  354  Edwards  v.  Carondelet  Milling  Co., 

35  Am.  Bankr,  Rep.  544.  108  Mo.  App.  275,  83  S.  W.  764. 

861  McGirr  v.  Humphreys  Grocery  Co.  so 5  in  re  Wolf  Co.,  164  Fed.  448,  21 

(D.  C.)  192  Fed.  55,  26  Am.  Bankr.  Rep.  Am.  Bankr.  Rep.  73. 
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in  bankruptcy.***  So,  also,  where  he  inquired  about  the  condition  of  the 
debtor  corporation,  not  only  from  its  officers,  but  also  from  others  who 
were  in  position  to  know,  and  was  assured  that  it  was  solvent  and 
that  its  embarrassment  was  only  temporary.'*'  And  the  rule  of  con- 
structive notice  and  diligent  inquiry  should  be  applied  with  due  regard 
to  the  relative  situation  of  the  parties.  For  instance,  it  should  not  be 
applied  with  .too  great  severity  in  the  case  of  a  young  woman  of  no 
business  experience  whatever  dealing  with  a  banker,  who  was  also  a 
relative  in  whom  she  had  confidence,  she  being  "incapable  of  compre- 
hending the  significance  of  business  facts  which  would  have  been  more 
enlightening  to  men  of  the  business  world."  •** 

§  600.  Same;  Circumstances  Constituting  Ground  for  Belief. — 
What  constitutes  "reasonable  ground  to  believe"  that  a  debtor  is  in- 
solvent or  intends  a  preference  must  depend  on  the  facts  and  circum- 
stances of  each  case.?**  And  although  the  general  business  transactions 
and  condition  of  the  bankrupt,  at  the  time  of  giving  a  preference,  may 
not  have  been  sufficient  to  raise  this  reasonable  ground  of  belief,  yet  if 
the  special  facts  and  circumstances  passing  between  the  particular  par- 
ties, and.  out  of  which  the  preference  grew,  were  such  as  to  giVe  a  rea- 
sonable cause  for  such  belief,  the  creditor  is  chargeable  with  notice.***^ 
The  mere  fact  that  the  creditor's  claim  is  past  due  when  a  payment  is 
made  on  it  or  security  given  for  it,  is  not  alone  sufficient  to  charge  him 
with  knowledge  that  the  debtor  is  insolvent  or  that  a  preference  will  be 
effected,**^  nor  the  mere  fact  that  an  adjudication  in  bankruptcy  actually 
follows  within  four  months  afterwards,'**  though  it  is  otherwise  if  the 
creditor  at  the  time  knew  that  the  bankrupt's  attorney  was  then  engaged 
in  preparing  a  petition  in  bankruptcy.'*'  Again,  a  creditor  may  know 
that  his  debtor  is  financially  embarrassed,  and  may  be  insistent  in  his 


856  Stratton  v.  Lawson,  27  Wash.  310, 
67  Pac.  562;  Brown  v.  Gulchard,  37 
Misc.  Rep.  78,  74  N.  Y.  Supp.  735;  Hussey 
V.  Richardson-Roberts  Dry  Goods  Co.,  148 
Fed.  598,  78  C.  O.  A.  370,  17  Am.  Bankr. 
Rep.  511;  In  re  Mayo  Contracting  Co., 
157  Fed.  469,  19  Am.  Bankr.  Rep.  551; 
In  re  Bartlett,  172  Fed.  679,  22  Am. 
Bankr.  Rep.  891. 

85 Tin  re  Wolf  Co.,  164  Fed.  448,  21 
Am.  Bankr.  Rep.  73. 

$58  Wright  V.  Sampter,  152  Fed.  196, 
18  Am.  Bankr.  Rep.  355. 

ssowhltwell  V.  Wripht.  136  App.  Dlv. 
246,  120  N.  T.  Snpp.  1065. 

»«o  Alderdice  v.  State  Bank  of  Virgin- 
la,  1  Hughes,  47,  11  N.  B.  R.  398,  Fed. 
Cas.  No.  154.  Evidence  that  the  bank- 
nipt  had  for  some  considerable  time  been 


insolvent,  and  that  a  creditor  to  whom 
a  payment  was  made  within  four  months 
of  bankruptcy  had  had  a  long  course  of 
dealings  with  the  bankrupt,  was  fre- 
quently in  his  place  of  business,  and 
had  opportunity  for  intimate  knowledge 
of  his  affairs,  will  sustain  a  finding  that 
the  creditor  knew  of  the  bankrupt's  in- 
solvency when  the  payment  was  made. 
Benjamin  v.  Buell  (C.  C.  A.)  268  Fed. 
792,  46  Am.  Baiikr.  Rep.  404. 

861  In  re  Goodhlle,  130  Fed.  471,  12 
Am.  Bankr.  Rep.  374;  Lyon  v.  Clark,  129 
Mich.  381.  88  N.  W.  1046. 

362  Laundy  v.  First  Nat.  Bank,  66  Kan. 
759,  71  Pac.  259. 

•J''*  In  re  Galvin,  2  Nat.  Bankr.  News, 
146. 
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demands  for  settlement,  and  yet  he  may  not  have  a  reasonable  cause  to 
believe  the  debtor  insolvent,*^*  nor  is  such  reasonable  cause  to  be  de- 
duced from  the  mere  fact  that  the  debtor  had  some  time  previously 
compromised  with  his  creditors  at  forty-five  cents  on  the  dollar.'**    But 
statements  by  a  debtor  to  the  ft-editor's  agent,  who  was  seeking  to  col- 
lect past-due  debts  for  which  the  debtor  had  given  checks  which  were 
dishonored  by  the  banks,  that  the  debtor  had  not  and  could  not  obtain 
money  to  pay  the  debts,  that  its  real  estate  was  mortgaged  for  all  it  was 
worth,  and  that  there  were  judgments  outstanding  against  it,  gave  the 
creditor  reasonable  cause  to  believe  that  the  debtor  was  insolvent,  so  that 
he  must  have  known  that  the  enforcement  of  a  chattel  mortgage  then 
taken  would  be  a  preference.*^    So  where  a  bank,  to  which  the  bank- 
rupt transferred  accounts  the  day  before  the  petition  in  bankruptcy  was 
filed,  knew  that  he  had  overdrawn  his  account,  and  that  he  had  deceived 
the  bank  as  to  securities  held  by  it,  and  that  the  transaction  was  han- 
dled for  the  bankrupt  by  an  attorney,  and  the  bank  made  haste  to  enter 
the  transaction  on  its  books  and  to  notify  persons  concerned  that  it  was 
the  holder  by  assignment  of  the  transferred  accounts,  this  was  held  to 
justify  the  conclusion  that  the  bank's  officers  believed  the  debtor  to  be 
insolvent.*®'    And  the  fact  that  suits  are  pending  against  the  debtor  on 
claims  which  he  does  not  dispute,  is  a  very  suspicious  circumstance,  and, 
if  coupled  with  other  facts,  may  be  enough  to  charge  the  creditor  with 
notice.*®*    And  a  business  man  who  allows  his  paper  to  go  to  protest, 
suspends  payment,  and  closes  the  door  of  his  place  of  business,  pro- 
claims to  the  world  that  he  is  insolvent.*®*     So,  where  the  creditor 
learned  that  an  account  which  the  bankrupt  had  assigned  as  security 
was  fictitious,  and  that  his  place  of  business  was  closed,  and  that  it  was 
rumored  that  he  had  absconded,  and  placed  its  claim   in  the  hands 
of  its  attorney  for  collection,  although  it  was  not  due,  and  the  claim 
was  paid  'shortly  before  the  adjudication  in  bankruptcy,  it  was  held 
that  the  creditor  had   reasonable   cause   to   believe   that  a  preference 
was  intended  by  such  payment.*'®     On  the  other  hand,  the  mere  fact 
that    a   creditor    demands   security    for   a    debt    previously    unsecured 
does  not  show  that  he  has  reasonable  ground  for  believing  the  debtor 


864  Sharpe  v.  Allender,  170  Fed.  589, 
96  C.  C.  A.  104,  22  Am.  Bankr.  Rep.  431; 
Stackhouse  v.  Holden,  66  App.  Dlv.  423, 
73  N.  Y.  Siipp.  203.  But  see  In  re  Kings- 
bury, 3  N.  B.  R.  317,  Fed.  Cas.  No.  7.816: 
In  re  Ilines,  144  Fed.  543,  16  Am.  Bankr. 
Rep.  495. 

865  Warren  v.  Tenth  Nat  Bank,  5  Ben. 
395,  Fed.  Cas.  No.  17,200. 

866  In  re  Campion  (D.  C.)  256  Fed.  902, 
43  Am.  Bankr.  Rep.  625. 


86  7  In  re  Star  Spring  Bed  Co.  (D. 
C.)  257  Fed.  176,  43  Am.  Bankr.  Rep.  328. 

80  8  Crittenden  v.  Barton,  59  App.  Div. 
555,  69  N.  Y.  Supp.  559;  Empire  State 
Trust  Co.  V.  William  F.  Fislier  Co.,  67 
N.  J.  Eq.  88,  57  Atl.  502. 

86  0  Markson  v.  Ilobson,  2  Dill.  327,  Fed. 
Cas.  No.  9,099;  Merchants'  Nat.  Bank 
V.  Cook,  95  U.  S.  342,  24  L.  Ed.  412. 

»7o  Pratt  V.  Columbia  Bank,  157  Fed. 
137,  18  Am.  Bankr.  Rep.  406. 
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to  be  insolvent,"*  especially  where  the  security  also  covers  a  contem- 
porary loan  of  money,"*  but  the.case  is  altered  when,  in  addition  to  this, 
it  appears  that  the  security  given  pledges  substantially  all  of  the  debt- 
or's  unexempt  property,"*  or  the  creditor  knows  that  the  property  would 
be  insufHcient  to  satisfy  the  other  creditors  after  paying  his  own  debt."* 
Evidence  that  the  creditor  was  investigating  the  financial  standing  of 
the  bankrupt  immediately  prior  to  and  continuously  up  to  the  time  when 
the  transfer  was  executed  is  admissible  on  this  point,"*  and  it  may  be 
shown  that  he  knew  that  the  debtor  was  hard  pressed  and  without  credit, 
and  that  he  himself  had  been  persistently  pressing  his  own  claim  for 
several  months."*  And  reasonable  cause  to  believe  a  debtor  insolvent 
may  arise  from  the  fact  that  he  conveyed  his  residence  for  the  benefit  of 
an  insistent  creditor,  stating  at  the  time  that  it  was  his  only  available 
resource.""'  Circumstances  justifying  such  a  belief  may  also  be  found 
in  the  fact  that  the  debtor  settled  with  creditors  by  returning  goods 
bought  from  them,"®  or  that  a  creditor  indirectly  bought  back  goods 
from  the  debtor  and  sold  them  again  at  a  loss,"®  or  accepted  for  part  of 
his  claim  goods  for  which  he  had  no  use,  or  which  were  not  of  a  kind 
that  he  dealt  in  or  employed  in  his  business,'**  or  that  the  money  to 
make  a  payment  was  obtained  by  the  sale  of  the  debtor's  entire  stock 
in  trade,  especially  if  such  sale  was  made  secretly  or  under  any  suspi- 
cious conditions.**^  And  where  it  appears  that  overdrafts  were  made 
by  a  merchant  in  collusion  with  a  defaulting  teller  in  the  bank,  for  which 
a  deed  of  preierence  was  given  to  the  bank  just  before  the  bankruptcy 
of  the  merchant,  the  deed  is  voidable,  as  such  facts  constitute  reasonable 
cause  for  the  bank  to  believe  that  the  debtor  was  insolvent  and  that  a 
preference  was  intended.*** 

§  601.     Imputed  Knowledge  of  Agent  or  Attorney. — A  preference 
will  be  voidable  if  reasonable  cause  to  believe  that  the  debtor  is  insol- 


871  Perry  v.  Booth,  80  App.  Dlv.  373, 
80  N.  Y.  Supp.  706;  Congleton  v.  Schrei- 
hofer  (N.  J.  Eq.)  54  Atl.  144.  But  see 
In  re  Hickerson,  162  Fed.  345,  20  Am. 
Bankr.  Rep.  682. 

»T2  Stedman  v.  Bank  of  Monroe,  117 
Fed.  237,  54  C.  C.  A.  269,  9  Am.  Bankr. 
Rep.  4. 

»73  Coder  v.  McPherson,  152  Fed.  951. 
82  C.  C.  A.  99,  18  Am.  Bankr.  Rop.  523; 
Roberts  v.  Johnson,  151  Fed.  567,  81  0. 
C.  A.  47,  18  Am.  Bankr.  Rep.  132. 

374  Robinson  v.  Tuttle,  2  Ilask.  7G, 
Fed.  Cas.  No.  11,968. 

876  Capital  Nat.  Bank  v.  Wilkerson, 
36  Ind.  App.  550,  76  N.  E.  258. 

876  Wright   V.   William    Skinner   Mfg. 


Co.,  162  Fed.  315,  89  C.  C.  A.  23,  20  Am. 
Bankr.   Rep.  527. 

377  Brewster  v.  Goff,  164  Fed,  127,  21 
Am.  Bankr.  Rep.  239. 

37  8  In  re  Andrews,  135  Fed.  5n9,  14 
Am.  I5ankr.  Rep.  247. 

87  9iiard.v  V.  Gray,  144  Fed.  922,  7r> 
C.  C.  A.  562,  16  Am.  Bankr.   Rep.  3S7. 

380  In  re  Christopher  Bailey  &  Son. 
166  Fed.  982,  21  Am.  Bankr.  Rep.  911; 
Fowler  State  Bank  v.  Wliite,  198  Fed. 
631,  28  Am.  Bankr.  Rep.  441. 

38iTliomas  v.  Adelnmn,  136  Fed.  973, 
14  Am.  Bankr.  Rep.  510.  See  Dunlop  v. 
Thomas,  28  Wash.  521,  68  Pac.  909. 

382  Alderdice  v.  State  Bank  of  Virginia, 
1  Hughes,  47,  11  N.  B.  R.  398,  Fed.  Cas. 
No.  154. 
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vent  and  a  preference  intended  is  brought  home  either  to  the  creditor 
himself  or  to  "his  agent  acting  therein''  If  the  agent  has  knowledge  of 
facts  which  should  have  jnduced  such  a  belief,  or  of  facts  which  should 
have  put  him  upon  inquiry  as  to  the  debtor's  financial  condition,***  that 
knowledge  is  imputed  to  the  principal  and  the  effect  is  the  same  as  if 
he  himself  had  taken  part  in  the  transaction  being  in  possession  of  such 
information,***  and  it  is  no  defense  to  the  trustee's  suit  to  recover  the 
preference  that  the  creditor  had  no  personal  knowledge  of  the  debtor's 
insolvency.***  And  it  is  immaterial  how  or  when  the  agent  obtained  his 
knowledge,  or  that  he  had  confidential  relations  with  the  bankrupt,  or 
personal  interests  which  prevented  him  from  disclosing  his  knowledge 
to  his  principal.***  But  the  agent  must  be  one  acting  for  the  creditor 
"therein,"  that  is,  in  the  particular  transaction  by  which  the  preference 
was  created,  though  a  general  financial  agent  may  answer  this  descrip- 
tion,**' but  not  one  who  was  the  clerk  or  agent  of  the  bankrupt  at  the 
time  the  preference  was  given  and  who  was  not  employed  by  the  cred- 
itor until  afterwards.***  And  it  is  important  to  observe  that  knowledge 
gained  by  a  sub-agent  or  an  agent  of  an  agent  is  not  imputable  to  the 
principal  of  the  original  agent.  Thus,  for  example,  if  the  holder  of  a  note 
sends  it  to  a  bank  for  collection,  the  bank  is  his  agent,  and  he  is  to  be 
charged  with  whatever  knowledge  the  bank  possesses.***  But  where  a 
bank,  being  the  holder  of  a  note,  and  having  no  correspondent  in  the 
town  where  the  maker  lives,  sends  it  to  its  correspondent  in  the  nearest 
large  city  for  collection,  and  thfe  latter  sends  it  to  the  local  bank  for  col- 
lection, although  the  local  bank  may  know  facts  about  the  maker  which 
would  render  the  payment  of  the  note  to  it  a  preference  under  the  bank- 
ruptcy act,  that  knowledge  is  not  imputable  to  the  creditor,  for  the  col- 


saa  In  re  Nassau,  140  Fed.  912,  14  Am. 
liankr.  Rep.  828;  Ck)nstam  v.  Haley,  206 
Fed.  260,  124  C.  C.  A.  128.  In  the  case 
last  cited,  it  is  said  that,  where  the 
holder  of  a  note  against  a  bankrupt  is 
charged  with  an  agent's  knowledge  of 
facts  indicating  the  bankrupt's  insolven- 
cy, such  notice  is  not  Umlted  to  Its  effect 
to  convert  into  preferences  payments  ob- 
tained through  tlie  activities  of  the  agent, 
but  extends  as  well  to  subsequent  pay- 
ments made  by  the  bankrupt  direct  to 
the  holder. 

3  84  Sage  V.  Wynkoop,  16  N.  B.  R.  363, 
Fed.  Cas.  No.  12,215;  Mathews  v.  Riggs, 
80  Me.  107,  13  Atl.  48;  In  re  Cramer  & 
Rogers  Grocery  Co.,  252  Fed.  112,  164 
C.  C.  A.  224,  42  Am.  Bankr.  Rep.  283; 
Smith  V.  Coury  (D.  C.)  247  Fed.  168,  41 
Am.  Bankr.  Rep.  219. 


••BPIummer  r.  Myers,  137  Fed.  660, 
14  Am.  Bankr.  Rep.  806. 

8  86  Campbell  v.  Balcomb,  183  Fed.  766, 
106  C.  C.  A.  474,  25  Am.  Bankr.  Rep.  53S. 
But  naturally,  this  rule  does  not  apply 
where  the  agent  is  playing  false  to  both 
debtor  and  creditor,  as  where  one  actiLni? 
in  the  transaction  as  the  agent  of  tlie 
creditor  was  at  the  same  time  business 
manager  of  the  debtor  corporation,  and 
was  engaged  in  a  scheme  to  defraud  ei- 
ther the  creditor  or  the  corporation  or 
both.  Scott  County  Milling  Co.  v.  Pow- 
ers, 112  Miss.  798,  73  South.  792. 

387  Wright  V.  Cotten,  140  N.  O.  1,  52 
S.   E.  141. 

8  88Whitson  V.  Farber  Bank,  105  Mo. 
App.  605,  80  S.  W.  327. 

3  80  Hooker  v.  Blount,  44  Tex.  Civ.  App. 
162,  97  S.  W.  1083. 
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lecting  bank  is  not  its  agent.***  On  the  same  principle,  if  the  creditor 
sends  his  claim  to  a  collection  agency,  and  the  agency  employs  an  attor- 
ney to  collect  it,  and  the  latter  procures  a  confession  of  judgment,  know- 
ing the  debtor  to  be  insolvent,  this  does  not  affect  the  validity  of  the 
preference  so  far  as  concerns  the  creditor,  the  attorney  not  being  his 
agent.**^  But  an  attorney  at  law  employed  directly  by  the  creditor  to 
take  proceedings  for  the  enforcement  of  the  claim,  or  to  effect  a  settle- 
ment with  the  debtor,  is  the  creditor's  "agent,"  and  his  knowledge  is 
imputable  to  the  creditor.***  And  it  is  immaterial  that  the  attorney,  un- 
known to  the  creditor  employing  him,  has  special  and  peculiar  facilities 
for  acquiring  information,  as,  by  being  the  professional  adviser  of  the 
debtor  also.  So  long  as  the  disclosure  of  the  knowledge  acquired  would 
not  involve  a  breach  of  professional  confidence,  the  creditor  is  charge- 
able with  it.***  In  the  case  of  a  corporation  which  is  a  creditor,  the 
knowledge  of  any  of  its  principal  officers  will  be  imputed  to  the  corpora- 
tion itself,***  but  not  knowledge  possessed  by  an  officer  who  resigned  be- 
fore the  giving  of  the  alleged  preference,  though  he  is  also  the  principal 
stockholder  of  the  bankrupt  corporation.***  And  conversely,  a  person 
will  be  held  to  have  notice  as  an  individual  of  what  he  does  as  the  presi- 
dent of  a  corporation.***  It  appears  that  this  rule  applies  also  to  public 
or  municipal  corporations.  Thus,  it  is  held  that  knowledge  possessed 
by  a  township  trustee  as  to  the  insolvency  of  his  brother,  a  defaulting 
township  treasurer,  is  imputable  to  the  township  itself.**'  In  the  case 
of  a  banking  corporation,  either  the  president  or  the  cashier  may  be  re- 


3»oBalcomb  v.  Old  -Nat  Bank,  201 
Fed.  679,  29  Am.  Bankr.  Rep.  329. 

»»i  Hoover  v.  Wise,  91  U.  S.  308,  23  L. 
Ed.  392. 

3»2  Rogers  V.  Palmer,  102  U.  S.  263,  26 
L.  Ed.  464;  Wight  v.  Muxlow,  8  Ben. 
52,  Fed.  Cas.  No.  17,629;  Vogle  v.  Lath- 
rop,  3  Pittsb.  268,  4  N.  B.  R.  439,  Fed. 
Cas.  No.  16,985;  Mayer  ,  v.  Hermann, 
10  Blatchf.  256,  Fed.  Cas.  No.  9,344; 
Hewitt  V.  Boston  Straw  Board  Co.,  214 
Mass.  260,  101  N.  E.  424. 

393  Brown  v.  Jefferson  County  Nat. 
Bank,  19  Blatchf.  315,  9  Fed.  258;  Far- 
mers' State  Bank  v.  Freeman,  249  Fed. 
579,  161  C.  C.  A.  505,  41  Am.  Bankr. 
Rep.  286. 

»»*  Farmers'  Bank  of  Edgefield  v.  C. 
D.  Carr  &  Co.,  127  Fed.  600,  62  C.  C.  A. 
446,  11  Am.  Bankr.  Rep.  733;  In  re  W. 
A.  Silvemail  Co.  (D.  C.)  218  Fed.  979,  33 
Am.  Bankr.  Rep.  59;  Patterson  v.  Baker 
Grocery,  Co.,  73  Or.  433,  144  Pac.  673. 
This  rule  was  applie<l  in  a  case  where 
the  treasurer  of  a  corporation,  who  had 
supplied  practically  all  of  its  capital,  and 
Blk^Bkr.(3i)  Kd.)~TS 


who  had  been  led  to  believe  that  a  claim 
against  the  corporation  was  unfounded, 
though  other  corporate  officers  knew  it 
to  be  well  founded,  paid  over  to  himself 
on  his  own  claims  almost  all  of  the  cor- 
porate assets.  It  was  held  that  such 
payment  was  preferential,  since  the  cor- 
poration was  charged  with  the  knowl- 
edge of  all  of  its  officers.  In  re  Boston- 
West  Africa  Trading  Co.  (D.  C.)  255  Fed. 
924,  43  Am.  Bankr.  Rep.  382.  But  where 
the  bankrupt  was  treasurer  of  a  corpo- 
ration, the  fact  that  he  knew  himself  to 
be  insolvent  at  the  time  he  made  a 
payment  on  his  indebtedness  to  the  cor- 
iwration  did  not  charge  it  with  knowl- 
edge of  such  fact.  Arthur  v.  Harrington 
(D.  C.)  211  Fed.  215,  32  Am.  Bankr.  Rep. 
216. 

3 OS  Benner  v.  Blumauer-Frank  Drug 
Co.  (D.  C.)  198*  Fod.  362,  28  Am.  Bankr. 
Rep.  798. 

808  Lancaster  v.  Collins  (C.  C.)  7  Fed. 
3.38. 

807  Painter  v.  Napoleon  Tp.,  190  Fed, 
637,  26  Am.  Bankr.  Rep.  324. 
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garded  as  the  "agent"  of  the  bank,  so  that  if  either  has  knowledge  of 
circumstances  which  would  furnish  reasonable  ground  to  believe  that 
the  debtor  of  the  bank  was  insolvent  and  that  a  preference  would  re- 
sult from  any  payment,  transfer,  or  security  given  to  the  bank,  then  the 
preference  so  given  will  be  voidable.*** 

§  602.  Solicitation,  Coercion,  or  Threats  by  Creditor. — Under  for- 
mer bankruptcy  statutes,  where  an  ^'intention"  on  the  part  of  the  debtor 
to  give  a  preference  was  essential  to  its  consummation,  it  was  often 
argued,  and  sometimes  held,  that  this  implied  a  willingness  or  disposi- 
tion on  his  part  to  place  the  preferred  creditor  in  an  advantageous  posi- 
tion, or  the  voluntary  selection  of  one  or  more  creditors  to  be  favored 
above  the  rest.***  But  this  doctrine  did  not  prevail.  It  wa3  held  by 
the  great  majority  of  the  decisions  that  a  preference  was  none  the  less 
a  preference  because  it  was  not  yielded  voluntarily,  but  was  wrung  from 
the  debtor  by  urgent  solicitation,  threats  of  prosecution,  fear  of  ex- 
posure and  disgrace,  or  any  other  form  of  coercion  or  pressure.***  And 
these  decisions  will  naturally,  be  applicable  under  the  present  bank- 
ruptcy act,  since  it  makes  no  reference  to  the  debtor's  intention  or  to 
any  influence  brought  to  bear  upon  him. 

§  603.  Preference  of  Partnership  or  Individual  Creditors. — ^The  pur- 
pose of  the  bankruptcy  act  with  reference  to  the  joint  assets  of  a  bank- 
rupt partnership  is  that  they  shall  be  first  applied,  in  good  faith,  to 
the  payment  of  partnership  debts,  and  that  the  individual  property  of 
the  several  partners  shall  first  be  applied  in  payment  of  their  separate 
debts;  and  any  scheme  or  device  resorted  to  by  persons  contemplating 
bankruptcy  for  the  purpose  of  charging  partnership  assets  with  individ- 
ual debts,  or  vice  versa,  is  in  violation  of  the  act  and  will  be  frustrated 
by  the  court,  the  law  being  administered  in  such  a  manner  as  to  pre- 


38  8  Nisbit  V.  Macon  Bank  &  Trust  Co., 
12  Fed.  686,  4  W^oods,  464;  Crooks  v. 
People's  Nat.  Bank,  72  App.  Div.  331,  76 
N.  Y.  Supp.  92,  495;  Collett  v.  Bronx 
Nat.  Bank,  205  Fed.  370,  123  C.  C.  A. 
392. 

8»»Ashby  V.  Steore,  2  Woodb.  &  M. 
347,  Fed.  Cas.  No.  576.  This  was  also 
once  the  rule  in  England.  "If  such  a 
I>reference  to  a  particular  creditor  be  not 
given  voluntarily,  but  from  an  apprehen- 
sion of  legal  process,  It  is  not  fraudulent, 
and  cannot  afterwards  be  vacated."  2 
Blackst.  Comm.  478,  note,  citing  Tliomp- 
son  V.  Freeman,  1  Durn.  &  E.  155. 


*oo  First  N*at.  Bank  v.  Jones,  21  Wall. 
325,  22  L.  Ed.  542 ;  Strain  v.  Gourdin,  2 
Woods,  380,  11  N.  B.  R.  156,  Fed.  Cas. 
No.  13,521 ;  Van  Kleeck  v.  Thurber,  Fed. 
Cas.  No.  16,861;  Campbell  v.  Traders' 
Nat.  Bank.  2  Biss.  423,  3  N.  B.  R.  49S. 
Fed.  Cas.  No.  2,370;  In  »  Amory  & 
Leeds,  Fetl.  Cas.  No.  336c;  Atkinson  v. 
Farmers'  Bank,  Crabbe,  529„  Fed.  Cas. 
No.  609;  Rison  v.  Knapp,  1  DilL  186.  4 
N.  B.  R.  :W9,  Fed.  Cas.  No.  11,861; 
Foster  v.  Ilackley.  2  N.  B.  R.  40|6,  Fed. 
Cas.  No.  4.971;  Wilson  v.  Briukman.  2 
N.  B.  R.  468.  Fed.  Cas.  No.  17,794;  Gra- 
ham v.  Stark,  3  Ben.  520,  3  N.  B.  R.  357, 
Fed.  Cas.  No.  5.676. 


1235  PREFERENCES   AND   PREFERRED   CREDITORS  §    603 

vent  preferences  and  secure  the  equitable  distribution  of  the  estate.*®* 
Hence  if  a  creditor  of  a  firm,  knowing  the  firm  to  be  insolvent,  takes- 
a  mortgage  on  the  individual  property  of  one  of  the  partners,  it  is  an 
unlawful  preference.*®*  And  the  rule  is  the  same  if  a  member  of  the 
firm,  owing  a  private  debt,  gives  the  firm's  note  for  it,  or  his  own  note 
indorsed  by  the  firm.*®*  But  on  the  other  hand,  a  mortgage  given  by 
a  partner  on  his  individual  property  to  secure  his  individual  debt  is  not 
voidable  as  a  preference  in  the  subsequent  bankruptcy  of  the  firm,*®* 
or  at  least,  the  creditors  of  the  firm  will  have  no  standing  to  object  to 
it  and  seek  its  vacation.*®*  And  so,  a  mortgage  given  by  a  partnership 
on  its  property  is  not  affected  by  subsequent  bankruptcy  proceedings 
against  one  of  the  partners  alone.*®®  But  it  may  be  remarked  that,  in  a 
suit  by  a  trustee  in  bankruptcy  of  a  partnership  to  recover  payments 
made  to  a  creditor  as  a  preference,  it  must  be  shown  that  both  the 
firm  and  the  partners  individually  were  insolvent  when  the  payment  was 
made.*®'  As  to  transactions  between  the  partners  themselves,  it  is  held 
that  where  one  partner  sells  to  his  co-partner  his  entire  interest  in  the 
property  of  the  firm,  the  transfer  cannot  be  impeached  as  a  preference, 
since  the  transferee  is  not  a  creditor,  and  the  effect  of  the  transfer  is  a 
loss  to  all  the  creditors  of  the  firm  alike.*®* 

Where  the  bankrupt  obtained  credit  after  he  became  for  the  sec- 
ond time  a  sole  trader,  by  buying  out  his  partner,  those  extending 
credit,  though  they  acted  in  ignorance  of  the  dissolution,  will  not  be 
presumed  to  have  extended  credit  solely  to  the  firm,  and  to  be  merely 
firm  creditors,  because  of  their  option  to  hold  the  withdrawing  part- 
ner,  where  such  presumption  would  preclude  the  trustee  in  bankruptcy 

401  In  re  Jones,  100  Fed.  781.    And  see  cause  the  payee  has  not  received  any  of 

Johnson  v.  Hanley-Hoye  Co.,   188  Fed.  the  property  of  the  bankrupt.    Catchings 

752,  26  Am.  Bankr.  Rep.  748.  v.  Chatham  Nat.  Bank,  180  Fed.  lOS.  103 

*02  Mayes  v.  Palmer  (C.  C.  A.)  208  Fed.  0.  C.  A.  001,  24  Am.  Bankr.  Rep.  843. 

97;    In  re  Parker,  6  Sawy.  248,  11  Fed.  404  Hewitt  v.  Northrup,  9  Hun  (N.  Y.) 

397 ;   Pollock  v.  Jones,  124  Fed.  ia3,  61  543,  16  N.  B.  R.  27,  affirmed  75  N.  Y.  506. 

C.  C.  A.  555;    Ft.  Pitt  Coal  &  Coke  Co.  ,ob  in  re  Lehigh  Lumber  Co.,  101  Fed. 

V.  Diser,  239  Fed.  443,  152  C.  C.  A.  321,  2I6,  4  Am.  Bankr.  Rep.  221. 

38  Am.  Bankr.  Rep.  566.   Compare  Sar-  ...^            „      ...      -,^w>,^-    ««.»»    « 

sent  y.  Blake.  160  Fed.  57.  87  C.  O.  A.  .  "V"  ^  ,^"'lf5  '"V.^?^  K^'  ^l'  ? 


Am.  Bankr.  Rep.  .384;  Rubenstein  v.  LOt- 
tow,  220  Mass.  156,  107  N.  E.  718. 


213,  17  L.  R.  A.  (N.  S.)  1040,  15  Ann. 
Cas.  58,  A  partner's  Individual  indorse- 
ment of  the  firm's  notes,  while  the  firm  is  *"'  Tiunlin  v.  Bryan,  165  Fed.  166,  21 
insolvent,  wHl  give  the  payee  a  voidal)le  ^™-  ^^nkr.  Rep.  319 ;  Worrell  v.  Whit- 
preference.  In  re  Frazer  (D.  C.)  221  Fed.  n^-^'  1^0  Fed.  1014,  24  Am.  Bankr.  Rep. 
83,  34  Am.  Bankr.  Rep.  467.  '*'^^'*  Forsaith  v.  Merritt,  1  Low.  a36,  3 
'*o»  In  re  Jones,  100  Fed.  781,  4  Am.  ^^-  ^-  ^-  ^8,  Fed.  Cas.  No.  4,946.  See 
Bankr.  Rep.  141.  But  if  a  note  so  in-  Anderson  v.  Stay  ton  State  Bank,  82  Or. 
dorsed  is  paid  by  the  firm,  and  the  in-  3^'^'  ^^^  ^^^'  l^*'^* 

dividual  partner  becomes  bankrupt  (but  <08  in  re  Rudnick,  102  Fed.  750,  4  Am. 

not  the  firm)   his  creditors   cannot  ob-  Bankr.  Rep.  531;    Barnes  v.  Vetterlein, 

Ject  to  the  payment  as  a  preference,  be-  16  Fed.  759. 
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from  recovering  as  preferential  a  payment  made  by  the  bankrupt  to  an 
old  individual  creditor  after  dissolution  of  the  firm,  on  the  theory  that 
there  were  no  other  creditors  of  the  same  class  as  the  one  to  whom 
payment  was  made,*** 

§  604.  Rights  of  Preferred  Creditor  as  to  Proving  Claim. — ^The  pro- 
vision of  the  statute  (§  57g)  is  that  claims  of  creditors  who  have  re- 
ceived voidable  preferences  "shall  not  be  allowed  unless  such  creditors 
shall  surrender  such  preferences."  This  is  not  a  penal  requirement  in 
such  sense  that  it  must  be  construed  strictly.*^*  And  it  applies  only  to 
transactions  which  constitute  preferences  within  the  meaning  of  the 
other  provisions  of  the  act,  where  preferences  arp  defined  and  declared 
to  be  voidable  *^^  But  as  the  law  stood  originally,  this  clause  contained 
no  limitation  as  to  time,  and  hence  the  claim  of  a  preferred  creditor  could 
not  be  allowed  without  a  surrender  of  the  preference,  though  it  was 
given  more  than  four  months  before  the  beginning  of  the  bankruptcy 
proceedings.***  This,  however,  was  changed  by  the  amendment  of  1903. 
If,  therefore,  a  creditor  files  proof  of  his  claim  and  asks  its  allowance, 
and  it  is  opposed  on  the  ground  of  his  having  received  a  preference,  and 
this  is  found  to  be  the  fact,  allowance  of  the  claim  will  be  refused  or 
withheld  until  he  shall  surrender  the  preference,***  and  the  referee  has 
jurisdiction  to  determine  whether  or  not  a  preference  has  been  received 
when  the  creditor  oflFers  to  prove  his  claim  as  an  unsecured  debt.*" 
Or  if  the  claim  has  been  proved  and  allowed,  and  it  is  afterwards  dis- 
covered that  the  creditor  had  been  preferred,  the  claim  may  be  expunged 
on  motion  of- the  trustee  and  at  the  cost  of  the  creditor.*"  The  stat- 
ute is  imperative  that  the  preference  must  be  surrendered  before  the 
claim  can  be  allowed.  A  creditor  who  has  received  partial  satisfaction 
of  his  debt,  by  means  of  a  preference,  cannot  retain  it  and  prove  a  claim 
for  the  unsatisfied  balance.  The  amount  of  the  preference  cannot  be 
treated  as  a  set-oflF,  either  to  reduce  the  amount  of  his  claim,  or  against 
the  dividend  to  be  received  thereon,  but  the  amount  must  be  surrendered 


400  Wartell  v.  Moore  (C.  C.  A.)  261  Fed. 
7fi2,  44  Am.  Bankr.  Rep.  624. 

*io  pirie  V.  Chicago  Title  &  Trust  Co., 
182  U.  S.  438,  21  Sup.  Ct.  906,  45  Ti.  Ed. 
1171,  5  Am.  Bankr.  Rep.  814. 

*iiln  re  Peacock,  178  Fed.  851,  24 
Am.  Bankr.  Rep.  159. 

412  In  re  Busby,  124  Fed.  469,  10  Am. 
Bankr.  Rep.  650 ;  In  re  Abraham  Steers 
Lumber  Co.,  112  Fed.  406,  50  0.  0.  A. 
310,  7  Am.  Bankr.  Rep.  332. 

*  18  In  re  Flynn  &  Co.,  126  Fed.  422, 11 
Am.  Bankr.  Rep.  318;    In  re  Graff,  117 


Fed.  343,  8  Am.  Bankr.  Rep.  744 ;  In  re 
KeUer,  109  Fed.  118,  6  Am.  Bankr.  Rep. 
334 ;  In  re  Hoffman,  2  Nat.  Bankr.  News. 
554;  Cookingham  v.  Morgan,  7  Blatchf. 
480,  5  N.  B.  R.  16,  Fed.  Cas.  No.  3,1S3 : 
Bingham  v.  Richmond,  6  N.  B,  R..  127. 
Fed.  Cas.  No.  1,415. 

*i*  In  re  Keystone  Press,  203  Fed.  710. 
29  Am.  Bankr.  Rep.  715. 

*i5  In  re  Forsyth,  7  N.  B.  R.  174,  Fed. 
Cas.  No.  4,948 ;  In  re  Wise,  2  Nat  Bankr. 
News,  151. 
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to  the  trustee.***  And  a  creditor  having  both  a  claim  entitled  to  pri- 
ority and  a  common  claim  cannot  so  apply  a  preferential  payment  re- 
ceived as  to  reduce  or  extinguish  the  common  claim  and  then  prove 
the  priority  claim  in  full.**' 

But'  if  the  creditor  will  surrender  his  preference,  all  taint  of  fraud 
arising  out  of  it  is  removed  and  he  is  restored  to  an  equality  with  all 
other  creditors,  and  may  then  prove  his  entire  claim  as  unsecured.*" 
In  fact,  a  creditor  in  this  position  has  his  option  either  to  make  the 
surrender  and  take  his  place  in  the  ranks  of  the  unsecured  creditors, 
or  to  retain  and  rely  upon  the  preference  received.***  In  the  latter  case, 
he  is  open  to  the  attack  of  the  trustee,  for  it  is  not  necessary  to  the 
trustee's  right  of  action  to  avoid  an  alleged  preference  that  the  cred- 
itor should  have  come  into  the  bankruptcy  proceedings  in  any  way.***^ 
But  if  no  proceeding  for  that  purpose  is  brought,  or  if  the  trustee's  at- 
tack fails,  the  creditor  remains  entirely  outside  of  the  bankruptcy  pro- 
ceedings, so  far  as  concerns  the  claim  affected  by  the  preference.  And 
even  if  he  comes  into  the  court  of  bankruptcy  to  claim  a  fund  which  has 
been  paid  into  (^urt  subject  to  the  rights  of  conflicting  claimants,  yet 
if  he  does  not  seek  to  prove  his  claim  as  a  general  creditor,  the  fund 
must  be  paid  over  to  him  intact,  on  his  title  to  it  being  decided,  and 
without  deducting  a  preference  which  he  had  received.*** 

If  allowance  of  the  claim  is  opposed  on  this  ground,  it  is  incumbent 
upon  the  trustee  to  show  the  actual  receipt  by  the  creditor  of  money, 
goods,  or  other  property  or  security  which,  if  retained,  will  diminish 
the  assets  available  for  general  creditors  and  give  the  preferred  creditor 
an  advantage  over  the  rest.***  But  if  the  property  preferentially  trans- 
ferred was  a  note  of  a  third  person,  the  creditor  must  be  charged  with 
the  face  value  of  it,  without  regard  to  the  amount  he  actually  realized 


*i«  In  re  Chaplin.  115  Fed.  162.  8  Am. 
Bankr.  Rep.  121:  In  re  Sumner,  101 
Fed.  224,  4  Am.  Bankr.  Rep.  123 ;  In  re 
Colton  Export  &  Import  Co.,  115  Fed. 
158,  8  Am.  Bankr.  Rep.  257 ;  In  re  Kel- 
ler, 109  Fed.  .306,  6  Am.  Bankr.  Rep.  487; 
Batchelder  &  Lincoln  Co.  v.  Whitmore, 
122  Fed.  355,  58  C.  C.  A.  517,  10  Am. 
Bankr.  Rep.  641. 

*i7  In  re  Henry  C.  Kln^r  Co.,  113  Fed. 
110,  7  Am.  Bankr.  Rep.  619. 

^18  In  re  Richard,  94  Fgd.  633,  2  Am. 
Bankr.  Rep.  506 ;  In  re  Israel,  4  Dill.  501, 
Fed.  Cas.  No.  7,112;  In  re  Huntenberg, 
153  Fed.  768,  18  Am.  Bankr.  Rep.  697: 
In  re  Nathan,  2  Nat.  Bankr.  News.  611. 
The  Hen  of  a  niortjrnge  ;jivon  by  a  bank- 
rupt, which  is  voidable  HvS  a  preference, 
is  in  effect  discharged  by  the  bankruptcy 


for  all  purposes.  Petition  of  Rouse,  20S 
Fed.  881,  126  C.  C.  A.  90.  L.  R.  A.  1915B. 
148,  31  Am.  Bankr.  Rep.  115. 

418  In  re  Prlvett,  132  Fed.  592,  13  Am. 
Bankr.  Rep.  151. 

*20  In  re  Nathan,  2  Nat.  Bankr.  News, 
611. 

*2i  In  ro  West  Norfolk  Lumber  Co., 
112  Fed.  759,  7  Am.  Bankr.  Rep.  648.  A 
claim  by  a  chattel  mortgagee  to  the  pro- 
ceeds of  a  sale  of  the  mortgaged  property, 
is  not  such  a  claim  as  will  be  disallowed 
until  the  surrender  of  an  Illegal  prefer- 
ence.   In  re  Johnson  (D.  C.)  224  Fed.  180. 

*22  In  re  Hickey.  112  Fed.  287,  7  Am. 
Bankr.  Rep.  282 :  In  re  George  M.  Hill 
Co..  1.30  Fed.  315.  64  C.  C.  A.  561.  66  L. 
R.  A.  68,  12  Am.  Bankr.  Rep.  221;  In 
re  Christcnscn.  2  Nat.  Bankr.  News,  695. 
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on  it.**'  But  the  return  of  unsalable  goods  to  the  unpaid  vendor  of 
them,  under  an  agreement  that  they  may  be  exchanged  for  new  and 
salable  stock,  does  not  constitute  the  giving  of  a  preference  such  that 
he  must  account  for  their  value  before  being  allowed  to  prove  his 
claim.*** 

If  the  bankrupt's  estate  proves  sufficient  to  pay  in  full  the  claims 
of  all  unpreferred  creditors,  and  leave  a  surplus,  then  a  creditor  who 
had  received  a  preference,  and  had  been  excluded  from  participation  in 
the  division  of  the  estate  in  bankruptcy  because  of  his  refusal  to  sur- 
render it,  will  be  entitled,  as  against  the  bankrupt,  to  share  in  such  sur- 
plus.*** 

§  605.     Same;    Creditor's  Knowledge  of  Intent  to  Prefer. — As  the 

bankruptcy  act  of  1898  stood  originally,  it  simply  provided  that  "the 
claims  of  creditors  who  have  received  preferences  shall  not  be  allowed 
unless  such  creditors  shall  surrender  their  preferences."  (Section  57g.) 
And  it  was  held  that  any  advantage  gained  by  the  creditor  which  was 
in  the  nature  of  a  preference  must  be  surrendered,  irrespective  of  the  in- 
tention of  the  debtor  in  the  transaction  or  the  creditor'*  knowledge  of  it, 
and  though  the  preference  was  given  in  the  usual  course  of  business  and 
innocently  received  by  the  creditor.  In  other  words,  though  the  creditor 
could  not  be  forced  to  yield  up  the  payment,  property,  or  security  re- 
ceived, at  the  suit  of  the  trustee  in  bankruptcy,  unless  it  could  be  shown 
that  he  took  it  witii  reasonable  cause  to  believe  that  the  debtor  was  in- 
solvent and  that  a  preference  was  intended  or  would  result,  yet  no  such 
knowledge  or  reasonable  cause  of  belief  need  be  shown  as  a  ground  for 
disallowing  his  claim  when  offered  for  proof.  If  there  was  a  preference, 
it  must  be  surrendered,  and  nothing  else  was  necessary.**®  But  this  was 
changed  by  the  amendatory  act  of  1903,  which  provides  that  "the  claims 
of  creditors  who  have  received  preferences,  voidable  under  section  sixty, 


*28  In  re  Chaplin,  115  Fed.  162,  8  Am. 
Bankr.  Rep.  121. 

*24ln  re  Nicholas,  122  Fed.  209,  10 
Am.  Bankr.  Rep.  201. 

425  In  re  Morton,  118  Fed.  908,  9  Am. 
Bankr.  Rep.  508. 

420  pirle  V.  Chicago  Title  &  Trust  Co., 
182  U.  S.  438.  21  Sup.  Ct.  906,  45  L.  Ed. 
1171,  5  Am.  Bankr.  Rep.  814 ;  In  re  Al)ra- 
ham  Steers  Lumber  Co.,  112  Fed.  400, 
50  C.  C.  A.  .310,  7  Am.  Bankr.  Rep.  :iS2 ; 
In  re  Dickson.  Ill  Fed.  726,  49  C.  C.  A. 
574,  55  L.  R.  A.  849,  7  Am.  Bankr.  Rep. 
186;  Mills  V.  I^wis,  110  Fed.  512,  49  C. 
C.  A.  131,  6  Am.  Bankr.  Rep.  612;  In  re 
Keller,  109  Fed.  118,  6  Am.  Bankr.  Rep. 


334 ;  In  re  Bashline,  109  Fed.  965,  6  Am. 
Bankr.  Rep.  194 ;  In  re  Seckler,  106  Fed. 
484,  5  Am.  Bankr.  Rep.  579 ;  In  re  Flick, 
105  Fed.  5a3,  5  Am.  Bankr.  Rep.  465 ;  In 
re  Alexander,  102  Fed.  464,  4  Am.  Bankr. 
Rep.  376 ;  In  re  Flxen,  102  Fed.  295,  42 
C.  C.  A.  354,  50  L.  R.  A.  605, 4  Am.  Bankr. 
Kep.  10;  In  re  Sloan,  10i2  Fed.  116,  4  Am. 
Bankr.  Rep.  356;  Strobel  &  Wilken  Go. 
V.  Knost,  99  Fed.  409,  3  Am.  Bankr.  Rep. 
631;  In  re  Fort  Wayne  Electric  Corp.. 
99  Fed.  400,  39  C.  C.  A.  582,  3  Am.  Bankr. 
Rep.  634 ;  In  re  Conhalm,  97  Fed.  923,  3 
Am.  Bankr.  Rep.  249;  In  re  Jourdan,  2 
Xat.  Bankr.  News,  581;  In  re  Wise,  2 
Nat.  Bankr.  News,  151;  Harris  v.  Second 
Xat.  Bank,  110  Tenn.  239,  75  S.  W.  1053. 
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subdivision  b,  or  to  whom  conveyances,  transfers,  assignments,  or  in- 
cumbrances, void  or  voidable  under  section  sixty-seven,  subdivision 
e,  have  been  made  or  given,  shall  not  be  allowed  unless  such  creditors 
shall  surrender  such  preferences,  conveyances,  transfers,  assignments, 
or  incumbrances."  **'  And  it  is  now  held  that  the  claim  of  a  Creditor 
cannot  be  disallowed  or  expunged  after  proof,  unless  it  is  shown  that 
the  preference  would  be  voidable  in  a  suit  by  the  trustee,  that  is,  it  must 
be  shown  that  the  bankrupt  was  insolvent  at  the  time  and  that  the  cred- 
itor had  reasonable  cause  to  believe  .that  the  enforcement  of  the  trans- 
fer, payment,  or  security  would  effect  a  preference.***  But  if  a  given 
payment  received  by  a  creditor  without  knowledge  of  insolvency  need 
not  be  surrendered  before  proof,  not  being  a  preference  within  the  bank- 
ruptcy act  because  the  result  of  the  whole  transaction  was  to  increase  the 
net  indebtedness  to  the  creditor,  the  same  payment,  received  with  knowl- 
edge of  insolvency,  is  not  a  preference  and  need  not  be  surrendered.*** 

'  §  606.  Same ;  What  Constitutes  "Surrender"  of  Preference.— There 
have  been  many  decisions  to  the  effect  that  a  "surrender"  of  a  preference, 
to  entitle  the  creditor  to  have  his  claim  allowed,  must  be  voluntary,  that 
is,  not  forced  or  compulsory,  but  following  upon  the  mere  demand  of 
the  trustee;  that  if  the  creditor  chose  to  abide  the  issue  of  adversary' 
proceedings  against  him,  the  allowance  of  his  claim  as  well  as  the  re- 
tention of  the  preference  must  depend  upon  the  result ;  and  that  it  was 
too  late  to  make  a  surrender,  within  the  meaning  of  the  act,  after  the 
trustee  had  begun  a  suit  for  the  avoidance  of  the  preference,  or  at  any 

« 

rate  after  the  recovery  of  a  judgment  therein.*'®  But  the  Supreme  Court 
of  the  United  States  has  established  a  different  rule  at  least  in  cases 
where  the  transaction  is  not  tainted  by  actual  fraud.    It  has  ruled  that  a 


42 T  Act  Cong.  Feb.  5,  1903,  32  Stat. 
797,  amending  Bankruptcy  Act  1898,  f 
57g. 

*28  In  re  Frazin,  201  Fed.  86,  29  Am. 
Bankr.  Rep.  214;  In  re  Sam  Z.  Ix)rch  & 
Co.,  199  Fed.  944,  28  Am.  Bankr.  Rep. 
784;  Hardy  v.  Gray.  144  Fed.  022,  75  C. 
0.  A.  562,  16  Am.  Bankr.  Rep.  387;  In 
re  Bloch,  142  Fed.  674,  74  C.  C.  A.  250, 
15  Am.  Bankr.  Rep.  748;  In  re  Oppen- 
heimer,  140  Fed.  51,  15  Am.  Bankr.  Rep. 
267;  In  re  PettingHl  &  Co.,  1:55  Fed. 
218;  In  re  Ratliff,  107  Fed.  80,  5  Am. 
Bankr.  Rep.  713. 

42»  In  re  Henry  C.  King  Co.,  113  Fed. 
110,  7  Am.  Bankr.  Rep.  619. 

480  In  re  Gretli,  112  Fed.  978,  7  Am. 
Bankr.  Rep.  598 ;  In  re  Owings.  109  Fed. 
623,  6  Am.  Bankr.  Rep.  454;  In  re  Israel, 
4  DiU.  501,  Fed.  Cas.  No.  7.112;    In  re 


Davidson,  4  Ben.  10,  3  N.  B.  R.  418,  F^d. 
Cas.  No.  3,599;  In  re  Rlchter's  Estate,  1 
Dill.  544,  4  N.  B.  R.  221,  Fed.  Cas.  No. 
11,803 ;  In  re  Tonkin,  4  N.  B.  R.  52,  Fed. 
Cas.  No.  14,094;  In  re  Ayers,  6  Biss.  48. 
Fed.  Cas.  No.  685 ;  In  re  Leland,  7  Ben. 
156,  9  N.  B.  R.  209.  Fed.  Cas.  No.  8,230 ; 
In  re  Montgomery,  3  N.  B.  R.  374,  Fed. 
Cas.  No.  9,728;  In  re  Stephens,  3  Bias. 
187,  6  N.  B.  R.  533,  Fed.  Cas.  No.  13.305; 
In  re  Graves,  9  Fed.  816;  In  re  Dnim- 
mond,  4  Biss.  149,  Fed.  Cas.  No.  4,094; 
Phelps  V.  Sterns,  4  N.  B.  R.  34,  Fed.  Cas. 
No.  ll.OSO;  In  re  Scott,  4  N.  B.  R.  414, 
Fed.  Cas.  No.  12,518;  In  re  Forsyth,  7 
N.  B.  R.  174,  Fed.  Cas.  No.  4,928 ;  In  re 
(^.ramer,  13  N.  B.  R.  225,  Fed.  Cas.  No. 
3,345;  Burr  v.  Hopkins,  6  Biss.  345.  12 
N.  B.  R.  211,  Fed.  Cas.  No.  2,192;  In  re 
Riorden,  14  N.  B.  R.  .332.  Feil.  Cas.  No. 
11,852. 
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creditor  who  has  in  good  faith  received  a  preference,  which  is  voidable 
under  the  bankruptcy  law  only  because  given  within  four  months  prior 
to  the  filing  of  the  petition,  and  who  has  in  good  faith  retained  the  pref- 
erence until  deprived  thereof  by  the  judgment  of  a  court  in  a  suit  by  the 
trustee,  may  still  prove  the  debt  so  voidably  preferred,  notwithstanding 
the  statutory  provision  concerning  the  "surrender"  of  preferences.*** 

As  to  the  manner  of  making  the  surrender,  it  naturally  depends  on 
the  character  of  the  preference  given.  If  it  was  a  payment  of  money, 
the  sum  must  be  paid  over  to  the  trustee  in  bankruptcy,  and  an  offer  by 
the  creditor  to  allow  the  amount  of  the  preference  to  be  deducted  from 
any  dividend  payable  to  him  on  his  claim  is  not  sufficient.***  As  to  re- 
imbursing the  estate  for  the  costs  of  legal  proceedings,  it  may  or  may  not 
be  equitable  to  require  this  according  to  the  circumstances  of  the  case.*** 
But  on  the  other  hand,  when  a  conveyance  of  land  is  surrendered  as  hav- 
ing been  preferential,  the  creditor  is  entitled  to  be  reimbursed  for  money 
expended  in  paying  oflF  incumbrances  on  the  property.***  Where  the^ 
property  transferred  was  a  note  of  a  third  person,  the  statute  is  satis- 
fied by  a  return  of  the  note  itself,  and  the  trustee  cannot  refuse  to  re- 
ceive it  and  demand  its  face  value  in  cash.***  But  the  surrender  of  a 
chose  in  action  must  be  completed  by  such  indorsements  or  other  forms 
of  assignment  as  may  be  necessary  to  pass  title.***    A  written  waiver  of 


*8iKeppel  V.  Tiffin  Sav.  Bank,  197  U. 
S.  356,  25  Sup.  Ot.  443,  49  L.  Ed.  790,  13 
Am.  Bankr.  Rep.  552;  Page  v.  Rogers, 
211  U.  S.  575,  29  Sup.  Ct.  159.  53  L.  Ed. 
332,  21  Am.  Bankr.  Bep.  496;  Streeter 
V.  Jefferson  CJounty  Nat.  Bank,  147  U.  S. 
36,  13  Sup.  Ot.  236,  37  L.  Ed.  68 ;  State 
Bank  of  Clearwater  v.  Ingram,  237  Fed. 
76,  150  0.  0.  A.  278,  38  Am.  Bankr.  Rep. 
447;  In  re  Louis  J.  BergdoU  Motor  Co., 
233  Fed.  410,  147  O.  0.  A.  346,  37  Am. 
Bankr.  Rep.  501;  Union  Central  Life 
Ins.  Co.  V.  Drake,  214  Fed.  536,  131  C.  O. 
A.  82,  32  Am.  Bankr.  Rep.  252;  In  re 
Cahill  (D.  C.)  208  Fed.  193,  30  Am.  Bankr. 
Rep.  794;  In  re  Hamilton  Automobile 
Co.,  209  Fed.  596,  126  O.  C.  A.  418,  31 
Am.  Bankr.  Rep.  205.  In  re  BUetson  Co., 
193  Fed.  84,  28  Am.  Bankr.  Rep.  434; 
In  re  John  A.  Baker  Notion  Co.,  180  Fed. 
922,  24  Am.  Bankr.  Rep.  808;  In  re 
Clark,  176  Fed.  955,  24  Am.  Bankr.  Rep. 
388 ;  In  re  Otto  F.  Lange  Co..  170  Fed. 
114,  22  Am.  Bankr.  Rep.  414;  In  re 
Baker,  2  Nat.  Bankr.  News,  195;  In  re 
Newcomer,  18  N.  B.  R.  85,  Fed.  Cas.  No. 
10,148 ;  In  re  Cadwell,  17  Fed.  693 ;  In 
re  Currier,  2  I^w.  436,  13  N.  B.  R.  68. 
Fed.  Cas.  No.  3,492. 


482  In  re  Flick  (D.  0.>  105  Fed.  503, 

5  Am.  Bankr.  Rep.  465.  But  where  a 
creditor  has  received  a  preference  in 
money  which  is  less  than  the  amount  of 
his  claim,  the  court,  instead  of  requir- 
ing the  repayment  thereof,  may  proper- 
ly permit  proof  of  the  creditor's  claim, 
and  provide  by  its  final  decree  for  the 
deduction  of  the  amount  of  the  prefer- 
ence, with  interest,  from  the  dividend 
due  such  creditor.  In  re  Wright-Dana 
Hardware  Co.,  212  Fed.  397,  129  C.  C.  A. 
73,  31  Am.  Bankr.  Rep.  816.  And  where 
the  trustee  in  bankruptcy  holds  money 
belonging  to  a  creditor  who  has  received 
a  voidable  preference,  the  two  sums  may 
be  offset  and  the  balance  only  paid 
to  the  trustee  as  a  condition  of  allow- 
ing the  creditor's  claim.  In  re  French 
(D.  C.)  231  Fed.  255,  37  Am.  Bankr. 
Rep.   289. 

*-»3  In  re  Moyer  (D.  0.)  97  Fed.  324. 

♦84  Crandall  v.  Coats  (D.  C.)  133  Fed. 
965,  13  Am.  Bankr.  Rep.  712. 

•*S5  Dickinson  v.  Security  Bank  of 
Richmond,  110  Fed.  353,  49  O.  C.  A.  84, 

6  Am.  Bankr.  Rep.  551. 

t486  Traders'  Ins.  Co.  v.  Mann,  118  Ga. 
381,  45  S.  E.  426. 
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a  lien  may  be  a  sufficient  surrender  of  it,*"  but  not  a  mere  admission  on 
the  part  of  the  creditor  that  the  security  given  is  voidable  as  having 
been  in  fraud  of  creditors,*'^*  though  it  appears  that  a  specific  surrender 
of  a  mortgage  may  not  be  necessary  where  the  lien  was  cut  off  by  the 
foreclosure  of  a  prior  mortgage  before  the  creditor  filed  his  proof  of 
claim.***  If  the  creditor  has  instituted  proceedings  in  a  state  court  to 
establish  or  enforce  a  lien,  they  must  be  abandoned  or  dismissed  as  a 
part  of  the  surrender  of  his  preference.*** 

The  surrender  of  a  preference  must  be  made  to  the  trustee  in  bank- 
ruptcy, and  not  to  the  bankrupt  or  to  any  other  person,**^  and  pending 
the  appointment  and  qualification  of  a  trustee,  the  proof  of  debt  must  be 
postponed,  and  the  preferred  creditor  cannot  vote  in  the  election  for  trus- 
tee.*** Ordinarily  it  is  intended  that  the  surrender  shall  be  made  by 
the  creditor  himself.  But  where  the  preference  consisted  in  a  deed  of 
trust  in  the  nature  of  a  mortgage,  it  is  sufficient  if  the  trustee  therein 
surrenders  the  property  covered.***  Where  the  question  of  preference 
has  been  contested,  and  decided  by  the  feferee  in  bankruptcy  adversely 
to  the  creditor,  the  referee  should  fix  a  reasonable  time  within  which  the 
creditor  may  surrender  his  preference  and  have  his  claim  allowed.*** 
And  where  the  creditor,  on  demand  of  the  trustee  in  bankruptcy,  has 
promised  and  agreed  to  pay  over  to  him  the  amount  of  a  preferential 
payment  received  by  him,  which  promise  he  afterwards  fulfills,  he  is 
not  debarred  from  having  his  proof  of  claim  allowed  by  the  fact  that, 
for  the  convenience  of  counsel,  the  actual  payment  of  the  money  was 
delayed  for  a  few  days  beyond  the  olose  of  a  year  after  the  adjudication 
in  bankruptcy.*** 

§  607,  Same;  Separate  or  Independent  Claims. — According  to  the 
preponderance  of  authority,  the  provision  of  the  bankruptcy  act  relating 
to  the  surrender  of  preferences,  as  a  condition  to  the  allowance  of  claims, 
is  aimed  at  the  preferred  creditor,  rather  than  the  particular  debt  sought 
to  be  proved ;  and  the  sum  total  of  the  bankrupt's  indebtedness  to  that 
creditor  at  the  time  the  preference  was  given  is  affected  by  it,  no  matter 
what  may  be  the  nature  and  number  of  the  items  of  that  indebtedness,  so 
that,  although  the  preference  was  given  in  discharge  of  or  as  security  for 


4«7In  re  Bollnger.  108  Fed.  374,  6 
Am.  Bankr.  Rep.  171. 

*28  In  re  Leeman,  1  Nat.  Bankr.  News, 
331. 

*»»  In  re  Stendts,  1  Nat.  Bankr.  News, 
509. 

**oin  re  Helnrfurter,  97  Fed.  198,  3 
Am.  Bankr.  Rep.  113;  Buckingham  v. 
SchuylkiU  Plu.sh  &  Silk  Ck).,  38  Misc. 
«ep.  305,  77  N.   Y.  Supp.  857. 

♦■*i  In  re  Bailey,  176  Fed.  990,  24  Am. 


Bankr.  Rep.  201:  In  re  Currier,  2  Low. 
430,  13  N.  B.  R.  68.  Fed.  Cas.  No.  3,492. 

**2  In  re  Parham,  17  N.  B.  R.  300, 
Fed.  Cas.  No.  10,712. 

**8  In  re  Clarke,  2  Hughes,  405,  10  N. 
B.  R.  21,  Fed.  Cas.  No.  2,843. 

**4  In  re  Oppenheimer,  140  Fed.  51,  16 
Am.  Bankr.  Rep.  267. 

*45  Hutchinson  v.  Otis.  Wilcox  &  Co., 
190  IT.  S.  552,  23  Sup.  Ct.  778,  47  L.  Ed. 
1170,   10  Am.   Bankr.  Rep.   1.35. 
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one  particular  debt,  yet  the  creditor  cannot  be  allowed  to  prove  a  claim 
upon  any  other  debt,  existing  at  that  time,  however  separate  and  dis- 
tinct, unless  he  will  surrender  the  preference.***  And  a  creditor  having 
several  claims  against  the  same  debtor,  who  receives  a  payment  on  ac- 
count without  special  appropriation,  under  circumstances  making  it  a 
preference,  cannot  apply  the  payment  to  the  extinguishment  of  some  of 
the  claims,  and  then  prove  the  others  as  unsecured.**'  And  the  same 
principle  applies  where  part  of  the  original  indebtedness  has  been  trans- 
ferred or  assigned  by  the  creditor  to  a  third  person ;  no  part  of  it  can  be 
allowed  as  a  claim  against  the  estate  in  bankruptcy  until  the  preference 
has  been  surrendered.***  But  this  applies  only  to  the  state  of  the  ac- 
counts between  the  parties  at  the  time  the  preference  was  given.  A  cred- 
itor who  has  received  a  preference  is  not  thereby  debarred  from  proving 
a  claim  in  bankruptcy  on  a  separate  and  new  debt  created  after  the  giving 
of  the  preference,  and  to  which  the  preference  could  have  no  relation.*** 
But  where  notes  given  by  a  debtor  to  close  an  account  are  still  held  by 
the  creditor  and  unpaid  at  the  time  a  further  indebtedness  on  account  is 
contracted,  both  the  notes  and  the  account  will  constitute  the  indebted- 
ness then  due,  and  a  payment  of  the  notes  thereafter,  when  the  debtor 
is  insolvent  and  within  four  months  prior  to  his  bankruptcy,  will  con- 


*4«  In  re  Mayo  Contracting  Co.,  157 
Fed.  4G9.  19  Am.  Bankr.  Rep.  551; 
Dunn  V.  Gans,  129  Fed.  750,  64  C.  C.  A. 
278.  12  Am.  Bankr.  Rep.  316;  In  re 
Dellinp,  124  Fed.  852,  10  Am.  Bankr. 
Rep.  6S8:  Livingstone  v.  Heineman,  120 
Fed.  786,  57  C.  C.  A.  154.  10  Am.  Bankr. 
Rep.  39;  In  re  E.  O.  Thompson's  Sons, 
121  Fed.  607 ;  In  re  Lyon.  121  Fed.  723, 
58  C.  C.  A.  143,  10  Am.  Bankr.  Rep.  25 ; 
Swarts  V.  Fourtli  Nat.  Bank,  117  Fed. 
1,  54  C.  C.  A.  387,  8  Am.  Bankr.  Rep. 
073 :  In  re  Dickson,  111  Fed.  726,  49  C. 
C.  A.  574,  55  L.  R.  A.  349,  7  Am.  Bankr. 
Rep.  1S(5;  In  re  Rop:ei-s  Milling  Co..  102 
Fed.  687,  4  Am.  Bankr.  Rep.  540 ;  In  re 
Teslow,  104  Fed.  229,  4  Am.  Bankr.  Rep. 
757;  In  re  Flick,  105  Fed.  503,  5  Am. 
Bankr,  Rep.  405;  In  re  Gillette,  104 
Fed.  769,  5  Am.  Bankr.  Rep.  119;  In  re 
Conliaim,  97  Fed.  923,  3  Am.  Bankr. 
iRep.  249 ;  In  re  Beswlck,  2  Nat.  Bankr. 
News,  SOS;  In  re  Myers,  2  Nat.  Bankr. 
News.  7<ir>:  in  re  Richter.  1  Dill.  544, 
4  N.  B.  R.  221,  Fed.  Cas.  No.  11,803; 
In  re  Kingsbury,  3  N.  B.  R.  317,  Fetl. 
Cas.  No.  7,816;  In  re  Barnes,  Fed.  Cas. 
No.  1,013;  State  Nat.  Bank  v.  Monroe 
Cotton  I'rc.^^s  Co.,  .39  La.  Ann.  s:{4,  2 
South.  ()0.").  Contra,  In  re  Hurst,  ISS 
Fed.  707,  20  Am.  Bankr.  Rei).  781;  In 
re  Wise,  2  Nat.  Bankr.  News,  151 ;    In 


re  Comstock,  3  Sawy.  320,  12  N.  B.  R. 
110,  Fed.  Cas.  No.  3,079;  Whiston  v. 
Smith,  2  Low.  101,  Fed.  Cas.  No.  17.523 : 
In  re  Stephens,  3  Biss.  187,  6  N.  B.  R. 
533,  Fed.  Cas.  No.  13,365;  Corbett  v. 
Woodward,  5  Sawy.  403,  Fed.  Cas.  No. 
3,223;  Cramton  v.  Tarbell,  Fed.  Cas. 
No.   3,349. 

*4  7  Kimball  v.  E.  A.  Rosenham  Co., 
114  Fed.  85,  52  C.  C.  A.  33.  7  Am.  Bankr. 
Rep.  718 ;  O.  S.  Morey  Mercantile  Co.  v. 
SchilTer,  114  Fed.  447,  52  C.  C.  A.  249,  7 
Am.  Bankr.  Rep.  670;  Dunn  v.  Gans,  120 
Fed.  750,  64  C.  C.  A.  278,  12  Am.  Bankr. 
Rep.  316:  In  re  Conhaim,  97  Fed.  923,  3 
Am.  Bankr.  Rep.  249 ;  In  re  Kingshiiry. 
3  N.  B.  R.  317,  Fed.  Cas.  No.  7,816; 
Stearns  Salt  &  Lumber  Co.  v.  Hammond. 
217  Fed.  .559,  1.33  C.  C.  A.  411,  33  Am. 
Bankr.  Rep.  484. 

*•»«  s warts  V.  Fourth  Nat.  Bank,  117 
Fed.  1,  54  C.  C.  A.  387,  8  Am.  Bankr. 
Rep.  673. 

440  In  re  Wolf  &  l^vy,  122  Fed.  127, 
10  Am.  Bnnkr.  Rep.  153;  In  re  Abra- 
ham Steers  Lumber  Co.,  112  Fed.  406. 
m  C.  C.  A.  310,  7  Am.  Bankr.  Rep.  332 ; 
In  re  Weissuer,  115  Fed.  421,  8  Am. 
Bankr.  Rop.  177 ;  In  re  Jourdan,  2  Nat. 
Bankr.  News,  581 ;  In  re  Arnold,  2  X. 
B.  R.  160,  Fetl.  Cas.  No.  551. 
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stitute  the  giving  of  a  preference,  which  must  be  surrendered  before  the 

account  can  be  proved  and  allowed.**® 

* 

§  608.  Proceedings  to  Recover  Preference;  Jurisdiction. — When  a 
creditor  who  is  alleged  to  have  received  a  preference  submits  himself 
to  the  jurisdiction  of  the  court  of  bankruptcy,  the  question  of  his  rights 
and  liabilities  may  be  determined  summarily.**^  But  the  trustee  cannot 
require  a  creditor  in  this  situation,  who  has  not  in  any  way  become  a 
party  to  the  bankruptcy  proceedings,  to  appear  before  the  referee  and 
litigate  the  question  of  preference,  but  he  must  proceed  by  plenary  suit 
against  the  creditor  in  a  proper  court.***  The  federal  district  court  has 
jurisdiction  of  an  action  at  law  for  this  purpose.**'  And  indeed  it  is  ex- 
pressly provided  by  statute  that  "for  the  purpose  of  such  recovery  any 
court  of  bankruptcy,  as  hereinbefore  defined,  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have 
concurrent  jurisdiction."  ***  And  an  action  by  a  trustee  against  a  credi- 
tor to  recover  an  alleged  preference,  begun  by  summons  and  complaint, 
is  an  action  at  law  within  the  jurisdiction  of  the  bankruptcy  court,  not- 
withstanding an  allegation  in  the  complaint  of  the  conversion  of  the 
property  by  the  creditor.***  And  the  federal  court  is  not  prevented  from 
taking  jurisdiction  by  the  fact  that  the  alleged  preference  consisted  of  a 
confessed  judgment,  under  which  there  has  been  a  levy  and  sale  and  a 
distribution  of  the  proceeds  to  lien  creditors.***  But  if  the  proceeds  of 
a  sale  remain  in  the  custody  of  the  state  court,  the  proper  course  for  the 
trustee  is  to  file  an  intervening  petition,  asking  that  such  proceeds  should 
be  ordered  delivered  over  to  him,**''  and  in  any  case  the  fund,  if  recovered, 
must  be  turned  over  to  the  bankruptcy  court  and  administered  by  it  as 
a  part  of  the  bankrupt's  estate.*** 

§  609.     Same;   Right  of  Action. — Since  a  trustee  in  bankruptcy  rep 
resents  the  whole  body  of  creditors,  and  not  merely  lien  claimants  or  the 
bankrupt,  it  is  his  right  and  duty  to  contest  the  validity  of  any  convey- 
ance, mortgage,  payment,  or  other  transfer  of  property  by  which  one 


♦50  In  re  Jones,  123  Fed.  128,  10  Am. 
Bankr.  Rep,  513;  In  re  ^loyer,  115  Fed. 
997,  8  Am.  Bankr.  Rep.  598. 

<si  In  re  Black,  2  Ben.  196,  1  N.  B. 
R.  353,  Fed.  Cas.  No.  1.457.  And  see 
Giveen  v.  Smith,  1  Ilask.  358,  Fed.  Cas. 
No.  5,467. 

'*^52  In  re  Keyf^tone  Pres.«5,  203  Fed. 
710,  29  Am.  Bankr.  Rep.  715:  In  re  F. 
M.  &  S.  Q.  Carllle,  199  Fed.  612,  29  Am. 
Bankr.  Rep.  373. 

'♦58  Kraver  v.  Abrahams,  203  Fed.  782, 
29  Am.  Bankr.  Rep.  365;  Fenlon  v, 
Lonergan,  29  Pa.  St.  471 ;   In  re  Mallory, 


1  Sawy.  88,  6  N.  B.  R.  22,  Fed.  Cas.  No. 
8,901. 

4s*  Bankruptcy  Act  1898,  §  00b,  as 
amended  by  Act  Cong.  Feb.  5,  1903.  32 
Stat.  797,  and  Act  Cong.  June  25.  1910, 
36  Stat.  838.    And  see  supra,  §§  410,  414. 

4  55  Grant  v.  National  Bank  of  Aubuni, 
197  Fed.  581,  28  Am.  Bankr.  Rep.  712. 

4  50  First  Nat.  Bank  v.  Jones,  21  Wall. 
325,  22  L.   Ed.  542. 

*^^^  Bear  v.  Chase  (C.  C.  A.)  99  Fed. 
920,  3  Am.  Bankr.  Rep.  746. 

4'5  8Loveil  V.  Latham  &  Co.,  186  Fed. 
602,  26  Am.  Bankr.  Rep.  599. 
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creditor  has  obtained  a  preference  over  others,  and  he  is  the  only  proper 
party  to  bring  the  necessary  action ;  **•  it  cannot  be  brought  by  another 
creditor,  certainly  not  by  one  who  has  not  made  himself  a  party  to  the 
bankruptcy  proceedings.***  The  proper  defendant  in  such  an  action  .r 
the  party  receiving  the  alleged  preference  or  who  is  to  be  benefited  by 
it,***  and  it  is  immaterial  that  such  party  is  a  municipal  corporation.**' 
Nor  is  it  necessary  to  the  trustee's  right  of  action  that  the  creditor  should 
have  actually  received  money  or  property.  A  preference,  voidable  at 
the  suit  of  the  trustee,  is  equally  given  by  the  creation  of  a  security,  or 
by  a  release  of  the  debtor's  equity  or  right  of  redemption,**'  or  by  a  trans- 
fer of  a  claim  against  a  third  person,  which  is  credited  upon  the  price 
of  the  bankrupt's  stock  in  trade  when  bought  by  the  preferred  creditor.*** 
And  where  the  trustee,  alleging  that  a  sale  by  the  bankrupt  just  prior  to 
his  adjudication  was  fraudulent,  brings  an  action  against  the  purchaser 
for  the  value  of  the  gqods,  and  receives  money  in  settlement  of  such 
claim,  he  is  not  thereby  precluded  from  following  the  money  received 
by  the  bankrupt  for  the  goods  into  the  hands  of  preferred  creditors.*** 
A  previous  demand  for  the  return  or  surrender  of  a  preference  is  not  a 
condition  precedent  to  the  trustee's  right  to  s\ik  for  its  recovery  or  an- 
nulment.*** 

§  610.  Same;  Form  of  Action  or  Proceeding. — Where  a  trustee  in 
bankruptcy  seeks  to  recover  a  preference,  but  without  showing  the  need 
of  an  injunction  or  discovery  or  accounting,  or  of  specific  performance 
or  the  reformation  or  cancellation  of  any  instrument,  but  merely  asks 
a  decree  for  the  amount  of  the  preference,  he  has  an  adequate  remedy  at 
law.**''  But  if  it  is  necessary  to  his  case  ,that  he  should  avoid  a  convey- 
ance, transfer,  or  incumbrance  apparently  good,  or  a  judgment  valid 


*B0  In  re  Metzger,  2  N.  B.  R.  355.  Fed. 
Cas.  No.  9,510 ;  Balfour  v.  Wheeler,  15 
Fed.  229.  If  he  sues  in  a  state  court, 
it  is  of  course  necessary  for  the  trustee 
to  allege  and  show  his  official  status, 
which  may  be  done  by  the  record  of  the 
bankruptcy  proceedings.  Anderson  v. 
Stayton  State  Bank,  82  Or.  357,  159  Pac. 
1033. 

*«o  Smith  V.  Brainerd,  37  Minn.  479, 
35  N.  W.  271. 

*6i  Gray  v.  Brunold,  140  Cal.  615,  -74 
Pac.  303. 

462  Painter  v.  Napoleon  Tp.,  156  Fed. 
289,  19  Am.  Bankr.  Rep.  412. 

4  »>8  Jackman  v.  Eau  Claire  Nat.  Bank, 
125  Wis.  465,  104  N.  W.  98,  115  Am. 
St.  Rep.  955. 

*«o*  Hackney  v.  Raymond  Bros.  Clarke 
Co.,  68  Neb.  624,  94  N.  W.  822,  99  N.  W. 
675. 


46  5  Lampkin  v.  People's  Nat.  Bank,  98 
:^ro.  App.  239.  71  S.  W.  715. 

4  06  Eau  Claire  Nat  Bank  v.  Jackman, 
201  U.  S.  522,  27  Sup.  Ct  391,  51  L.  Ed. 
596,  17  Am.  Bankr.  Rep.  675 ;  McCuUoch 
V.  Davenport  Sav.  Bank  (D.  C.)  226 
Fed.  309,  35  Am.  Bankr.  Rep.  705 ; 
Boonville  Nat.  Bank  v.  Blak^,  166  Ind. 
427,  76  N.  E.  520 ;  Capital  Nat.  Bank  v. 
Wilkerson,  36  Ind.  App.  467,  75  N.  E. 
8.37;  Chicago  Title  &  Tnist  Co.  v.  M<x)- 
dy,  233  111.  634,  84  N.  E.  656;  Bowler 
\\,  First  Nat.  Bank,  21  S.  D.  449,  113  N. 
W.  618,  130  Am.  St.  Rep.  725. 

467  Detroit  Trust  Co.  v.  Old  Nat. 
Bank,  155  Mich.  61,  118  N.  W.  729; 
Boonville  Nat.  Bank  v.  Blakey,  166  Ind. 
427,  76  N.  E.  529 :  Allen  v.  Gray,  201  N. 
Y.  504,  94  N.  E.  652,  Ann.  Cas.  1912B, 
123.  E<iuity  has  no  Jurisdiction  of  a  bill 
by  a  trustee  in  bankruptcy  to  recover 
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on  its  face,  his  proper  course  is  to  sue  in  equity,  and  it  is  none  the  less 
an  equitable  action  because  the  ultimate  relief  sought  is  a  money  judg- 
ment.*^*  And  at  any  rate,  a  trustee's  suit  to  recover  a  prohibited  prefer- 
ence is  analogous  to  a  suit  by  a  judgment  creditor  to  set  aside  a  fraudu- 
lent conveyance,  and  hence  its  maintenance  as  a  suit  in  equity  is  not 
objectionable  on  the  ground  of  the  existence  of  an  adequate  remedy  at 
law.*^  But  where  a  suit  in  equity  is  brought  by  a  trustee  to  avoid  an 
alleged  preferential  transfer,  and  to  recover  a  fund  to  be  administered  by 
the  bankruptcy  court,  one  claiming  a  lien  on  the  fund  if  recovered  can- 
not intervene  and  enforce  such  lien  by  cross-bill,  for  the  rule  is  that  the 
subject-matter  of  a  cross-bill  must  be  a  defense  to  the  original  bill,  or 
essentially  connected  with  and  necessary  to  a  complete  determination  of 
the  original  suit.*'*  Where  the  action  is  maintained  in  the  bankruptcy 
court,  it  must  be  a  plenary  suit,  and  not  a  mere  summary  hearing,  unless 
the  defendant  will  consent;  but  if  he  is  properly  brought  into  court,  it 
is  competent  for  him  to  waive  an  objection  of  this  kind,  and  in  that 
case  the  issue  may  be  determined  in  any  appropriate  form  of  proceed- 
ing. 


471 


§  611.  Same;  Pleading. — In  the  trustee's  bill  or  complaint  to  avoid 
or  recover  a  preference,  it  is  not  necessary  to  allege  facts  sufficient  to 
constitute  a  cause  of  action  to  set  aside  a  fraudulent  conveyance  of  real 
estate,  all  that  is  necessary  being  sufficient  allegations  of  a  preference 
given  by  an  insolvent  within  four  months  of  the  filing  of  the  petition  in 
bankruptcy.*'*  The  plaintiff  must  naturally  show  his  own  capacity  to 
sue,  and  this  is  done  by  alleging  the  filing  of  the  petition  in  bankruptcy, 
the  adjudication  of  the  bankrupt,  and  the  appointment  and  qualification 
of  the  plaintiff  as  trustee,  together  with  an  allegation  of  demand  and  re- 


an  alleged  preference,  consisting  of  a 
payment  of  money  only.  First  State 
Bank  of  MUUken  v.  Spencer,  219  Fed. 
503,  135  C.  C.  A.  253,  33  Am.  Bankr. 
Rep.  594. 

4-68  Dyer  v.  Kratzenstein,  103  App. 
Div.  404,  92  N.  Y.  Supp.  1012 ;  Lesser  v. 
Bradford  Realty  Co..  116  App.  Div.  212, 
101  N.  Y.  Supp.  571 ;  Andrews  v.  Math- 
er. 134  Ala.  358,  32  South.  738;  In  re 
Swenk,  9  Fed.  643.  And  see  supra,  $ 
401. 

*«»Pond  V.  New  York  Nat.  Exch. 
Bank,  124  Fed.  992,  10  Am.  Bankr.  Rep. 
343;  Johnson  v.  Hanley,  188  Fed.  75->, 
26  Am.  Bankr.  Rep.  748;  Goodenow  v. 
Milliken,  1  Hask.  348,  Fed.  Cas.  No. 
5,535;  Houghton  v.  Stiner,  92  App.  Ettv. 
171,  87  N.  Y.  Supp.  10.  Contra,  Baden 
V.  Bertenshaw,  68  Kan.  32.  74  Pac.  639 ; 


Brock  &  Spight  v.  Oliver,  149  Ala.  93, 
43  South.  357. 

470  Lovell  V.  Latham  &  Co.,  186  Fed. 
662,  26  Am.  Bankr.  R^p.  599. 

*Ti  In  re  Noel,  137  Fed.  694,  14  Am. 
Bankr.  Rep.  715;  In  re  Ulrich,  3  Ben. 
355,  3  N.  B.  R.  133,  Fed.  Cas.  No.  14,327. 
And  see  supra,  §  403. 

4  7  2  Mari(m  State  Bank  v.  Gossett,  175 
Ind.  211,  93  N.  E.  990:  Lesser  v.  Brad- 
ford Realty  Co.,  116  App.  Div.  212,  101 
N.  Y.  Supp.  571;  Benson  v.  Johnson,  85 
Or.  677,  165  Pac.  1001.  167  Pac.  1014; 
Williams  v.  German- American  Trust  Co., 
219  Fed.  507.  135  C.  C.  A.  257,  33  Am. 
Bankr.  Rep.  600;  Wilson  v.  Citizens* 
Trust  Co.  (D.  C.)  233  Fed.  697,  37  Am. 
Bankr.  Rep.  86.  And  see  Collett  v. 
Adams,  249  U.  S.  545,  39  Sup.  Ct.  372,  63 
L.  Ed.  764,  43  Am.  Bankr.  Rep.  496. 
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fusal  of  surrender  of  the  preference.*"  Aside  from  this,  the  four  essen- 
tial allegations  of  the  complaint  are  (1)  that  the  bankrupt  was  insolvent 
when  the  alleged  preference  was  given ;  (2)  that  it  was  within  four 
months  prior  to  the  bankruptcy ;  (3)  that  the  effect  of  the  enforcement 
of  the  judgment  or  transfer  will  be  to  enable  the  defendant  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  creditor  of  the  same 
class;  (4)  that  defendant  had  reasonable  ground  to  believe  that  a  pref- 
erence would  result  from  the  transaction.  The  omission  of  any  one  of 
these  allegations  will  render  the  complaint  demurrable.*'*  The  alle- 
gation of  the  debtor's  insolvency  must  be  specific ;  it  is  not  sufficient  to 
state  that  he  was  in  failing  circumstances  and  unable  to  meet  his  debts 
in  full.*"^  And  it  is  necessary  to  show,  explicitly  or  by  necessary  alle- 
gation, that  the  payment  was  made  or  property  transferred  out  of  the 
estate  of  the  bankrupt.*'*  As  to  the  allegation  that  the  preference,  if 
permitted  to  stand,  will  enable  the  defendant  to  obtain  a  larger  per- 
centage of  his  claim  than  other  creditors  of  the  same  class,  this  is  strictly 
necessary.*''  To  show  this,  it  is  probably  necessary  to  insert  allega- 
tions disclosing  the  existence  of  other  creditors, — general  unsecured  cred- 
itors who  are  entitled  to  participate  in  the  distribution  of  the  estate.*'^ 
And  it  has  been  held  that  the  bill  is  demurrable  if  it  fails  to  allege  that 
there  are  not  sufficient  assets  to  pay  all  the  creditors  who  have  filed 
claims  against  the  estate,*'*  or  that  if  the  complaint  alleges  that  the 
schedules  of  the  bankrupt  show  a  certain  amount  of  unsecured  claims, 
it  must  also  show  the  amount  of  preferred  and  secured  claims.**®  But 
later  and  perhaps  better  considered  decisions  are  to  the  effect  that  the 
trustee  need  not  allege  that  the  assets  of  the  estate  are  not  sufficient  to 
pay  the  creditors  in  full,**^  or  even  that  any  creditor  has  filed  a  claim  in 
the  bankruptcy  proceeding  or  any  fact  showing  the  necessity  for  recov- 


478  Lesser  v.  Bradford  Realty  Co.,  116 
App.  Dlv.  212,  101  N.  Y.  Supp.  571 ;  Cap- 
ital Nat.  Bank  v.  Wilkersou,  36  Ind. 
App.  467,  75  N.  E.  &37.  But  see  supra, 
§  609,  as  to  the  necessity  of  demand  be- 
fore suit. 

474  Painter  v.  Napoleon  Tp.,  156  Fed. 
289,  19  Am.  Bankr.  Rep.  412 ;  Ferja^isou 
V.  Ivederer,  Strauss  &  Co.,  128  Iowa,  280, 
103  N.  W.  794. 

47  5  Martin  v.  Bipelow,  36  Misc.  Rep. 
298,  73  N.  Y.  Supp.  443 ;  McNeel  v.  Folk, 
75  W.  Va.  57,  83  S.  E.  192. 

47  0  Richter  v.  Nimmo,  63  App.  Div. 
422,  71  N.  Y.  Supp.  501. 

4  77  Schreyer  v.  Citizens'  Nat.  Bank,  74 
App.  Div.  478,  77  N.  Y.  Supp.  494 ;  West 
V.  Bank  of  I^homa,  16  Okl.  329,  85  Pac. 
409 ;  Lesser  v.  Bradford  Realty  Co.,  110 


App.  Div.  212,  101  N.  Y.  9upp.  571; 
Crooks  V.  People's  Nat.  Bank,  46  App. 
Div.  .335,  61  N.  Y.  Supp.  604. 
•  478Gering  v.  Leyda,  186  Fed.  110,  10^ 
C.  C.  A.  222,  26  Am.  Bankr.  Rep.  137.  It 
is  not  necessary  to  allege  the  identity  of 
the  existing  creditors  with  tliose  who 
were  creditoi-s  at  the  time  of  the  alle;?eil 
preferential  transfer.  Minnesota  &  On- 
tario l»owei-  Co.  V.  Losey,  2C0  Fed.  G89. 
171  C.  C.  A.  427,  44  Am.  Bankr.  Rep.  395. 

47  0  Lesser  v.  Bradford  Realty  Co.,  47 
Misc.  Rep.  463,  95  N.  Y.  Supp.  933. 

480  Grant  v.  National  Bank  of  Auburn, 
197  Fed.  581,  28  Am.  Bankr.  Rep.  712. 

4S1  Kraver  v.  Abrahams,  203  Fed.  7S2, 
29  Am.  Bankr.  Rep.  365;  Sherwood  v. 
Holbrook,  98  Misc.  Rep.  668,  163  N.  Y. 
Supp.  326. 
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ering  the  alleged  preference.*"  And  the  value  of  the  debtor's  property 
and  the  extent  of  his  indebtedness  need  not  be  set  out,  as  these  are  mat- 
ters of  evidence.**^  It  is  strictly  necessary  to  aver  that  the  defendant 
had  reasonable  cause  to  believe  that  the.  enforcement  of  the  judg- 
ment or  transfer  would  result  in  giving  hita  a  preference,***  but  not  to 
state  why  he  had  such  cause  of  belief  or  the  evidence  of  it.***  It  is  not 
sufficient  to  allege  that  the  transaction  in  question  was  fraudulent,  or  that 
there  was  a  fraudulent  intent  on  the  part  of  the  debtor  or  of  the  credi- 
tor; this  kind  of  allegation  cannot  take  the  place  of  Specific  statements 
of  the  insolvency  of  the  debtor  and  of  the  effect  of  the  transaction  as 
a  preference.***  But  on  the  other  hand,  if  all  the  elements  of  a  voidable 
preference  are  pleaded,  no  allegation  of  fraud  is  needed,  as  the  statute 
does  not  require  the  presence  of  any  other  fraud  than  such  as  is  implied 
in  the  particular  kind  of  transactions  which  it  denounces  as  preferen- 
tial.**' In  an  action  at  law  by  a  trustee  in  bankruptcy  to  recover  a 
preference,  the  complaint  is  not  demurrable  merely  because  it  demands 
judgment  for  too  large  a  sum.*** 

§  612.  Same;  Defenses. — Ignorance  of  the  law  is  no  defense  to  a 
creditor  who  is  sued  for  the  recovery  of  an  illegal  preference,***  nor 
a  decree  of  a  land  court  granting  registration  of  title  to  the  property 
in  question  under  the  conveyance  assailed  as  preferential,  at  least  if 
the  defendant  is  not  a  bona  fide  purchaser  taking  in  reliance  on  the  regis- 
tered title,***  nor  can  the  preferred  creditor  resist  the  trustee's  action 
on  the  ground  that  he  has  expended  money  in  the  custody  and  care 
of  the  property  in  question,  his  claim  for  compensation  being  one  which 
must  be  presented  for  allowance  against  the  estate  in  bankruptcy.**^ 
But  he  may  defend  on  the  ground  that  his  taking  of  the  property  was 
merely  in  pursuance  of  his  rescission  of  a  contract  by  which  he  had 
sold  it  to  the  bankrupt,**^  or  he  may  escape  liability  by  repudiating  all 


^''^  Jackman  v.  Eau  Cliiire  Nat.  Bank, 
125  Wis.  465,  104  N.  W.  98,  115  Am.  St. 
Rep.  955. 

*««^  Crooks  V.  People's  Nat.  Bank,  46 
App.  Div.  335.  61  N.  Y.  Supp.  004. 

***  Greene  v.  Montana  Brewing  Co., 
28  Mont.  380,  72  l*ac.  751;  Johnson  v. 
Anderson,  70  Neb.  2.3:j,  07  N.  W.  339; 
Peck  V.  Connell,  21  I'a.  Super.  Ct.  22; 
Iloshaw  V.  Cosgriff,  247  Fe<l.  22,  159  C. 
C.  A.  240,  40  Am.  Bankr.  Roi).  094;  Wat- 
son V.  Adams,  242  Fed.  441,  1.55  C.  C.  A. 
217,  39  Am.  Bankr.  Rep.  473 ;  Johnson  v. 
American  Bank,  5  Alaska,  145. 

*^''  Crooks  V.  IVople's  Nat.  Bank,  46 
App.  Div.  335,  61  N.  Y,  Supp.  004. 

488  In  re  Leech,  171  Fed.  022,  96  C.  C. 


A.  424,  22  Am.  Bankr.  Rep.  599;  Severlu 
V.  Robinson,  27  Ind.  App.  55,  60  N.  K. 
966;  Hallack  v.  Tritch,  17  N.  B.  R.  293, 
Fed.  rn<:,    xo.  SO'Sfi. 

*8TChism  V.  Bank  of  Friars  Point 
(Miss.)  27  South.  010 ;  Thompson  v.  First 
Nat.  Bank,  84  Miss.  54,  36  South.  65. 

4RR  Grant  v.  National  Bank  of  Auburn, 
197  Fed.  581,  28  Am.  Bankr.  Rep.  712. 

4S0  Martin  v.  Toof,  1  Dill.  203,  4  N,  B. 
R.  488,  Fed.  Cas.  No.  9,107. 

400  ^lorris  v.  Small,  100  Fed.  142,  20 
Am.  linnkr.  Rep.  138. 

401  In  re  Nechamkus,  155  Fed.  867,  19 
Am.  Bankr.  Rep.  189. 

40-'  Blyth  &  Far^o  Co.  v.  Kastor,  17 
Wyo.  ISO,  97  Pac.  921. 
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claim  to  the  property  or  its  proceeds,**'  or  he  may  show  that  the  pay- 
ment or  transfer  was  not  received  from  the  bankrupt,  but  from  a  third 
person 


4M 


§  613.  Same;  Set-Off  of  Amount  of  New  Credit. — ^The  bankruptcy 
act  provides  that  "if  a  creditor  has  been  preferred,  and  afterwards  in 
good  faith  gives  the  debtor  further  credit  without  security  of  any  kind, 
for  property  which  becomes  a  part  of  the  debtor's  estate,  the  amount 
of  such  new  credit*  remaining  unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  may  be  set  oif  against  the  amount  which  would  other- 
wise be  recoverable  from  him."  *®*  This,  it  is  held,  entitles  such  a  cred- 
itor to  a  deduction  of  the  amount  of  the  new  credit  from  a  preference 
which  he  is  required  to  surrender  before  proving  his  claim,  and  is  not 
limited  in  its  application  to  cases  where  the  trustee  sues  to  recover  the 
preference.***  But  there  was,  at  one  time,  much  discussion  as  to  whether 
the  provision  quoted  applied  to  preferences  received  innocently  and  in 
good  faith  and  without  knowledge  of  the  debtor's  insolvency,  the  cur- 
rent doctrine  being  that  a  creditor  must  surrender  even  a  preference 
so  received,  before  his  claim  could  be  allowed,  though  it  would  not 
be  voidable  at  the  suit  of  the  trustee.**'  But  the  necessity  for  deter- 
mining this  point  no  longer  exists,  since  the  amendment  of  1903  pro- 
vides that  the  surrender  of  preferences  before  the  allowance  of  claims 
shall  include  only  such  preferences  as  are  subject  to  be  set  aside  or  re- 
covered by  the  trustee.***  But  it  is  the  intention  of  the  provision  re- 
lating to  set-oflf  that  the  preference  shall  have  been  given  in  settle- 
ment and  discharge  of  an  existing  debt,  and  that  a  new  and  uncon- 
nected transfer  of  property  on  credit  shall  have  ensued.***    Hence  where 


*»«  Giveen  v.  Smith,  1  Hask.  296,  Fed. 
Cas.  No.  5,466. 

4»4  North  V.  Taylor,  61  App.  Div.  253, 
70  N.  Y.'Supp.  339. 

495  Bankruptcy  Act  1898,  §  60c. 

4»e  Kahn  v.  Cone  Export  &  Commis- 
sion Co.,  115  Fed.  290,  53  O.  C.  A.  92,  8 
Am.  Banlvr.  Rep.  157;  Gans  v.  Ellison, 
114  Fed.  734,  52  C.  O.  A.  366,  8  Am. 
Bankr.  Rep.  153;  McKey  v.  Lee,  105  Fed. 
923,  45  C.  C.  A.  127.  5  Am.  Bankr.  Rep. 
267;  Peterson  v.  Nash  Bros.,  112  Fed. 
311,  50  C.  C.  A.  260,  55  L.  R.  A.  344,  7 
Am.  Bankr.  Rep.  181 ;  In  re  Southern 
Overalls  IMfg.  Co.,  Ill  Fed.  518,  6  Am. 
Bankr.  Rep.  633;  In  re  Ryan,  105  Fed. 
760,  5  Am.  Bankr.  Rep.  396 ;  In  re  Seck- 
ler,  106  Fed.  484,  5  Am.  Bankr.  Rep.  579 ; 
In  re  Soldosky,  111  Fed.  511,  7  Am. 
Bankr.  Rep.  123.    Contra,  see  In  re  Kel- 


ler, 109  Fed.  118,  6  Am.  Bankr.  Rep.  334 ; 
In  re  Christensen,  101  Fed.  802,  4  Am. 
Bahkr.  Rep.  202;  In  re  Abraham  Steers 
Lumber  Co.,  110  Fed.  738,  6  Am.  Bankr. 
Rep.  315. 

*»7  See  C.  S.  Morey  Mercantile  Co.  v. 
Schlffer,  114  Fed.  447,  52  C.  C.  A.  249.  7 
Am.  Bankr.  Rep.  670 ;  In  re  Oliver,  lOO 
Fed.  784,  6  Am.  Bankr.  Rep.  626;  In  re 
Ratllif ,  107  Fed.  80,  5  Am.  Bankr.  Rep. 
713 ;  In  re  Thompson,  112  Fed.  651,  7  Am. 
Bankr.  Rep.  214;  In  re  Jones,  123  Fed. 
128,  10  Am.  Bankr.  Rep.  513. 

*08  Bankruptcy  Act  1898,  $  57g,  as 
amended  by  Act  Cong.  Feb.  5,  1903,  32 
Stat.  797. 

4»9  In  re  John  Morrow  &  Co.,  134  Fed. 
680,  13  Am.  Bankr.  Rep.  392;  In  re  Bail- 
ey, 110  Fed.  928,  7  Am,  Bankr.  Rep.  26. 
Deposits  In  bank  by  an  Insolvent  cnstom- 
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preferential  payments  have  been  made  on  an  account  for  goods  sold^ 
arid  the  trustee  demands  their  surrender  before  the  creditor's  Claim  shall 
be  allowed,  the  latter  cannot  set  off  the  unpaid  balance.*^®  Further,  it 
is  necessary  that  the  property  for  which  the  credit  was  given  should 
have  been  acquired  by  the  bankrupt  from  the  preferred  creditor  him- 
self,^^  but  not  that  it  should  remain  a  part  of  the  debtor's  estate  until 
his  adjudication  in  bankruptcy,  or  that  it  should  be  used  in  payment 
of  preferred  debts.***  But  the  creditor  claiming  this  right  of  set-ojff 
must  allege  and  show  all  the  facts  essential  to  entitle  him  to  it,  the 
same  as  if  he  sought  to  maintain  a  separate  action  on  his  claim.*^ 

§  614.  Same;  Burden  of  Proof  and  Evidence. — In  an  action  to  set 
aside  or  recover  a  transfer,  incumbrance,  or  payment,  alleged  to  con- 
stitute an  unlawful  preference,  the  burden  of  proof  is  on  the  trustee 
in  bankruptcy  to  establish  the  existence  of  each  of  the  statutory  ele- 
ments of  a  voidable  preference.***  To  show  the  fact  that  the  bankruptcy 
law  has  become  applicable  to  the  transaction  in  question,  by  reason  of 
the  debtor's  having  been  adjudged  bankrupt  as  of  a  certain  date,  a  prop- 
erly certified  copy  of  the  adjudication  of  bankruptcy  is  admissible. 


er  after  the  bank's  cashier  had  forbidden 
the  payment  of  checks  against  the  de- 
posit, and  very  shortly  before  the  filing 
of  a  petition  in  involuntary  bankruptcy 
against  the  customer,  constitute  a  void- 
able preference,  and  cannot  be  allowed 
by  way  of  set-off  against  the  customer's 
debt  to  the  bank.  Mechanics*  &  Metals 
Nat.  Bank  v.  Ernst,  231  T\  S.  60,  34  Sup. 
at  22,  58  L.  Ed.  121,  31  Am.  Bankr.  Reii. 
302.  And  see  Chisholm  v.  First  Nat. 
Bank,  269  Bl.  110,  109  N.  R  657:  In  re 
rnited  Grocery  Co.  (D.  C.)  253  Fed.  267, 
41  Am.  Bankr.  Rep.  fi24. 

000  In  re  Christensen  CD.  C.)  101  Fed. 
802,  4  Am.  Bankr.  Rep.  202 :  Rotan  Gro- 
cery Co.  v.  West,  246  Fed.  685.  158  CO, 
A.  641,  41  Am.  Bankr.  Rep.  153;  In  re 
Ryan  CD.  C.)  105  Fed.  760,  5  Am.  Bankr. 
Rep.  396. 

r.oi  Carleton  Dry  Goods  Co.  v.  Rogers, 
120  Fed.  14.  57  C.  C.  A.  34,  9  Am.  Bankr. 
Rep.  787. 

.'02  Kaufman  v.  Tredway,  195  U.  S. 
271,  25  Sup.  Ct.  33,  49  L.  Ed.  190,  12  Am. 
Bankr.  Rep.  682. 

»ot  In  re  Oliver  (D.  C.)  109  Fed.  784, 
6  Am.  Bankr.  Rep.  626. 

» 04  Turner  v.  SchaefTer,  249  Fed.  654, 
161  C.  C.  A.  564,  40  Am.  Bankr.  Rep. 
829 ;  W.  S.  Peck  &  Co.  v.  Whitmer,  231 
Fed.  893,  146  C.  0.  A.  89,  36  Am.  Bankr. 
Rep.  722 ;  Carey  v.  Donohue,  209  Fed.  828, 
Blk.Bkr.(3d  Ed.)— 79 


126  C.  C.  A.  254,  31  Am.  Bankr.  Rep. 
210;  Mayes  v.  Palmer,  208  Fed.  97,  125 
C.  C.  A.  325,  31  Am.  Bankr.  Rep.  225; 
Northern  Neck  State  Bank  v.  Smith,  206 
Fed.  894,  124  C.  C.  A.  207,  80  Am. 
Bankr.  Rep.  527;  In  re  Dorr,  196  Fed. 
292,  28  Am.  Bankr.  Rep.  505 ;  Kimmerle 
V.  Farr  (C.  C.  A.)  189  Fed.  295,  26  Am. 
Bankr.  Rep.  818:  Brown  v.  Strelcher,  177 
Fed.  473,'24  Am.  Bankr.  Rep.  267;  Crane 
V.  Penny,  2  Fed.  187;  Parsons  v.  Topliff, 
119  Mass.  245,  14  N.  B.  R.  547;  Bum- 
ham  V.  Ft.  Dodge  Grocery  Co.,  144  Iowa, 
577,  123  N.  W.  220:  Getman  v.  Second 
Nat.  Bank,  89  N.  Y.  136:  Starbuck  v. 
Geho,  48  Misc.  Rep.  ,3.33,  96  N.  Y.  Supp. 
781 :  Keith  V.  Gettysburg  Nat.  Bank,  23 
Pa.  Super.  Ct.  14;  Wickwire  v.  Webster 
City  Sav.  Bank,  153  Iowa,  225,  133  N. 
W.  100:  Hackney  v.  First  Nat.  Bank,  68 
Neb.  nSH.  94  N.  W.  805,  98  N.  W.  412 : 
McDonough  v.  Cohen,  90  Conn.  469,  97 
Atl.  861 ;  Kentucky  Bank  &  Trust  Co.  v. 
Pritchett,  44  Okl.  87,  143  Pac.  .3.38.  It  is 
not  incTimbent  upon  the  trustee  to  prove 
the  existence  of  other  cre<litors  or  in- 
debtedness in  order  to  defeat  a  mortgage, 
made  within  four  months  before  the 
bankruptcy,  and  which  operates  as  a 
preference.  Pierre  Banking  &  Trust  Co. 
v.  Winkler,  39  S.  D.  454,  165  N.  W.  2. 

eo6  Calkins  v.  Farmers*  &  Mechanics* 
Bank,  99  Mo.  App.  509,  78  S.  W.  1096; 
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And  it  IS  proper  to  show  that  the  defendant's  attorney  was  present 
when  the  bankruptcy  proceedings  were  had,  as  showing  notice  there- 
of.***  But  the  fact  that  the  particular  transaction  on  which  the  trus- 
,  tee's  suit  is  based  was  alleged  as  an  act  of  bankruptcy  in  the  petition 
in  bankruptcy,  and  that  the  adjudication  was  based  on  it,  is  not  con- 
clusive proof  against  the  defendant  that  it  constituted  an  illegal  pref- 
erence, because  the  issues  in  the  two  proceedings  are  not  the  same.*®' 
But  on  the  other  hand,  a  decree  of  a  state  court  adverse  to  the  cred- 
itor, in  a  suit  between  the  trustee  and  himself,  is  a  conclusive  estoppel 
upon  the  creditor  if  he  seeks  afterwards  to  prove  his  claim  in  the  bank- 
ruptcy proceedings.*®* 

One  thing  absolutely  essential  to  constitute  a  voidable  preference 
is  that  the  debtor  should  have  been  insolvent  at  the  time  it  was  given, 
and  the  trustee  has  the  burden  of  proving  this  fact.***  The  mere  fact 
that  the  debtor  was  afterwards  adjudged  bankrupt  raises  no  presump- 
tion that  he  was  insolvent  at  any  given  time  within  four  months  prior  to 
the  filing  of  the  petition.***  And  the  giving  of  a  confession  of  judgment 
does  not  of  itself  raise  a  presumption  of  insolvency."*  But  the  verified 
schedules  of  the  bankrupt,  containing  a  presumptively  complete  list  of 
his  assets  and  liabilities,  are  admissible  in  evidence  on  the  question 


Whitson  V.  Farber  Bank,  105  Mo.  App. 
•605,  80  S.  W.  327. 

800  Calkins  v.  Farmers*  &  Mechanics' 
Bank,  99  Mo.  App.  509,  73  S.  W.  1098. 

BO 7  Hussey  v.  Richardson-Roberts  Dry 
Goods  Co.,  148  Fed.  598,  78  C.  C.  A.  370. 
17  Am.  Bankr.  Rep.  511;  In  re  Dunkle, 
7  N.  B.  R.  72,  Fed.  Cas.  No.  4,160.  And 
see  supra,  §  182. 

608  In  re  Dakin,  19  N.  B.  R.  181,  Fed. 
Cas.  No.  3,539.  A  judgment  of  the  ref- 
eree In  bankruptcy,  disallowing,  on  ob- 
jections by  the  trustee,  a  claim  against 
the  bankrupt's  estate,  on  the  ground  that 
the  claimant  had  received  a  preference, 
is  admissible  in  evidence  in  a  subsequent 
suit  by  the  trustee  to  recover  the  prefer- 
ence. Tollman,  Stern  &  Krausse  v.  Cop- 
pard.  246  Fed.  124.  158  C.  C.  A.  350.  40 
Am.  Bankr.  Rop.  420. 

500  In  re  F.  M.  &  S.  Q.  Carlile,  199  Fed. 
612,  20  Am.  Bankr.  Rep.  373:  In  re  Ark- 
onia  Fabric  Mfg.  Co.,  151  Fed.  914,  18 
Am.  Bankr.  Rep.  470:  Edwards  v.  Caron- 
delet  Milling  Co.,  108  Mo.  App.  275.  83 
S.  W.  764 :  J.  W.  Cranccr  &  Co.  v.  Wade, 
26  Okl.  757. 110  Pac.  778 ;  McCUI  v.  Com- 
mercial Credit  Co.  (D.  C.)  243  Fed.  637, 
39  Am.  Bankr.  Rep.  702;  In  re  Gaylord 
(D.  C.)  225  Fed.  234,  35  Am.  Bankr.  Rep. 


544;  Anderson  v.  Stayton  State  Bank, 
82  Or.  357,  159  Pac.  1033;  Simpson  v. 
Western  Hardware  '&  Metal  Co.,  97 
Wash.  626,  167  Pac.  113.  But  in  an  ac- 
tion by  the  trustee  to  recover  money  paid 
by  the  bankrupt  prior  to  his  adjudication 
in  alleged  satisfaction  of  a  debt,  where 
the  question  at  issue  is  whether  any  such 
debt  existed  In  fact,  it  is  not  necessary 
to  show  that  there  were  unsatisfied 
creditors  at  the  time  the  payment  was 
made,  or  at  the  time  of  bringing  suit  or 
of  the  trial.  Breekons  v.  Snyder,  211 
Pa.  St.  176,  60  Atl.  575. 

510  In  re  Chappell,  113  F«d.  545,  7  Am. 
Bankr.  Rep.  608;  Swartz  v.  Frank,  1&3 
Mo.  438.  82  S.  W.  60.  But  where  the 
undisputed  facts  established  that  the 
bankrupt  was  insolvent  to  a  large  extent 
at  the  time  of  the  bankruptcy,  even  dis- 
regarding his  contingent  obligations, 
there  is  prima  facie  proof  that  he  was 
Insolvent  at  the  time  of  making  the 
transfer  a  month  before,  where  there 
was  no  going  business  which  substan- 
tially affected  the  situation  in  so  short 
a  time.  In  re  Dlx  (I>.  C.)  267  Fed.  1016, 
46  Am.  Bankr.  Rep.  199. 

Bii  In  re  Dibblee,  3  Ben.  283,  2  N.  R 
R.  617,  Fed.  Cas.  No.  3,884. 
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of  his  insolvency  at  the  time  of  'the  transaction  in  suit,  at  least  if  it 
occurred  not  very  long  before  the  bankruptcy  and  without  opportunity 

• 

for  any  great  change  in  either  property  or  debts,^^*  And  the  bank- 
rupt's books  of  account  are  competent  evidence  on  this  is?ue,  to  which 
either  party  may  have  recourse,  and  while  their  showing  as  to  the 
debtor's  solvency  or  insolvency  is  not  conclusive,  yet  it  is  ordinarily  im- 
portant evidence  and  entitled  to  much  weight.'^^  The  bankrupt  may 
also  be  called  as  a  witness  in  the  trustee's  suit,  and  his  testimony  may 
be  received  concerning  his  financial  condition  at  the  date  in  question; 
and  if  the  giving  of  a  preference  excites  a  suspicion  of  collusion  be- 
tween the  bankrupt  and  the  preferred  creditor^  or  of  a  desire  on  the 
part  of  the  former  to  aid  and  shield  the  latter,  this  only  goes  to  the 
bankrupt's  credibility,  nof  his  competency."*  And  it  is  proper  and  per- 
missible for  the  trustee  in  bankruptcy  to  testify  as  to  the  value  of  the 
assets  of  the  bankrupt  coming  into  his  hands,  the  amount  of  debts 
proved,  the  amount  he  realized  at  a  sale  at  auction  of  the  bankrupt's 
assets,  and  other  like  matters,  as  all  these  matters  have  a  tendency  to 
show  the  bankrupt's  solvency  or  insolvency  at  the  time  of  the  alleged 
preference,  although  of  course  they  must  be  considered  in  connection 
with  any  changes  in  bis  financial  condition  which  may  be  shown  to 
have  occurred  in  tHe  interval."*  And  where  the  validity  of  a  mort- 
gage is  in  issue,  it  is  proper  to  show  that,  on  the  day  following  its  ex- 
ecution, the  mortgagor  made  a  voluntary  conveyance  to  his  son  of  sub- 
stantially all  his  property."* 

If  the  intention  of  the  debtor  to  give  a  preference  is  still  necessary 
to  justify  its  avoidance  at  the  suit  of  the  trustee,  under  the  law  as  it 
stands  at  present,"''  the  burden  of  establishing  this  fact  is  on  the  trus- 


512  In  re  Mandel,  135  Fed.  1021,  68  O. 
C.  A.  546;  Lynch  v.  Bronson,  80  Conn. 
566,  69  Atl.  538;  Siimnior\;ille  v.  Stock- 
ton Mining  Co.,  142  Cal.  530.  76  Pac. 
243 ;  Hackney  v.  Raymond  Bros.,  68  Neb. 
624,  94  N.  W.  822,  99  N.  W.  675 ;  Utah 
Ass'n  of  Credit  Men  v.  Boyle  Furniture 
Co.,  39  Utah,  518,  117  Pac.  800.  But 
see,  contra,  Halbert  v.  Pranke,  91  Minn. 
204.  97  N.  W.  976;  Hibbs  v.  Marpe,  84 
Minn.  10,  86  N.  W.  612;  Batch<?lder  v. 
Home  Nat.  Bank,  218  Mass.  420,  105  N. 
E.  1052;  Johnson  v.  Gratiot  County 
State  Bank,  193  Mich.  452,  160  N.  W. 
544u 

5ia  Ernst  v.  Mechanics*  &  Metals  Nat 
Bank,  200  Fed.  205 ;  In  re  Docker  Fos- 
ter Co.,  123  Fed.  190, 10  Am.  Bankr.  Rep. 
584;  Utah  Ass'n  of  Credit  Men  v.  Boyle 
Furniture  Co.,   39  Utah,  518,   117  Pac. 


800;  Grandison  v.  National  Bank  of 
Commerce  (D.  C.)  220  Fed.  981,  34  Am. 
Bankr.  Rep.  497. 

6i4Supplee  V.  Hall,  75  Conn.  17,  52 
Atl.  407,  96  Am.  St.  Rep.  188;  BIyth  & 
Fargo  Co.  v.  Kastor,  17  Wyo.  180,  97 
Pac.  921 ;   Otis  v.  Hadley,  112  Mass.  100. 

818  Ridge  Ave.  Bank  v.  Studheim,  145 
Fed.  798,  76  C.  O.  A.  362,  16  Am.  Bankr. 
Rep.  863;  Capital  Nat.  Bank  v.  Wilker- 
son,  36  Ind,  App.  467,  75  N.  E.  827; 
Lrynch  v.  Bronson,  80  Conn.  566,  69  Atl. 
5:38;  Coolidge  v.  Ayers,  77  Vt.  448,  61 
Atl.  40;  In  re  Star  Spring  Bed  Co.  (D. 
C.)  257  Fed.  176,  43  Am.  Bankr.  Rep. 
.328.  But  see  Cull  inane  v.  State  Bank, 
123  Iowa,  340,  98  N.  W.  887. 

5X6  Supplee  V.  Hall,  75  Conn.  17,  52 
Atl.  407,  98  Am.  St.  Rep.  188. 

51 T  Supra,  §  590. 
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tee.***  But  it  may  be  proved  by  circumstantial  evidence,  all  the  cir- 
cumstances which  go  to  show  the  intent  being  considered,***  together 
with  the  declarations  of  the  bankrupt  at  and  prior  to  the  time  of  the 
transaction  in  question."*®  And  failure  of  the  defendant  to  produce  the 
testimony  of  the  bankrupt  or  of  the  creditor  alleged  to  have  been  pre- 
ferred, is  held  to  be  strongly  corroborative  of  such  evidence  in  the 
case  as  tends  to  show  an  intent  to  prefer.***  But  the  testimony  of  the 
parties  to  an  alleged  preferential  transaction  as  to  their  intention  is  en- 
titled to  but  little  weight  as  against  proof  of  the  transaction  itself.*** 
And  indeed  many  of  the  cases  sustain  the  doctrine  that,  if  the  natural 
and  inevitable  result  of  the  payment  or  transfer  is  to  give  a  preference, 
the  intention  of  the  debtor  in  that  behalf  need  not  be  proved  but  will 
be  conclusively  presumed.***  • 

The  trustee  must  also  assume  the  burden  of  proving  that  the  per- 
son receiving  the  alleged  preference  or  to  be  benefited  by  it,  or  his 
agent  acting  for  him  in  the  transaction  had  "reasonable  cause  to  believe 
that  the  enforcement  of  the  judgment  or  transfer  would  effect  a  pref- 
erence;" this  is  absolutely  essential  and  there  can  be  no  recovery  with- 
out it.***     But  the  obligation  is  sufficiently  met  by  showing  facts  and 


518  Dijbus  V.  Yates,  193  Fed.  427,  30 
Am.  Bankr.  Rep.  823;  Stevens  v,  Oscar 
Holway  Co.,  156  Fed.  90,  19  Am.  Bankr. 
Rep.  399 ;  Whitwell  v.  Wright,  136  App. 
Dlv.  246,  120  N.  Y.  Supp.  1065;  Jack- 
man  V.  Eau  Claire  Nat  Bank,  125  Wis. 
465,  104  N.  W.  98,  115  Am.  St  Rep.  955. 
Bi»  Little  V.  Alexander,  21  Wall.  500, 
22  L.  Ed.  625 ;  Atherton  v.  Emerson,  199 
Mass.  199,  85  N.  E.  530;  Wills  v.  Venus 
Silk  Glove  Mfg.  Co.,  170  App.  Div.  352, 
156  N.  Y.  Supp.  115. 

520  Nudd  V.  Burrows,  91  U.  S.  426,  23 
L.  Ed.  286. 

B»i  Darling  v.  Townsend,  5  Fed.  176. 
B2a  Oxford    Iron    Co.    v.    Slafter,    13 
Blatchf.  455,  14  N.  B.  R.  380,  Fed.  Cas. 
No.  10,637. 

82  8  First  Nat.  Bank  v.  Jones,  21  Wall. 
325,  22  L.  Ed.  542;  Lazarus  v.  Eagen 
(D.  C.)  206  Fed.  518,  30  Am.  Bankr.  Rep. 
28T;  Kimmerle  v.  Farr,  189  Fed.  295, 
111  C.  C.  A.  27,  26  Am.  Bankr.  Rep.  818 ; 
Brewster  v.  Goff  Lumber  Co.,  164  Fed. 
124,  21  Am.  Bankr.  Rep.  106;  In  re  Mc- 
Lam,  97  Fed.  922,  3  Am.  Bankr.  Rep. 
245;  Galveston  Dry  Goods  Co.  v.  Fren- 
kel  (Tex.  Civ.  App.)  103  S.  W.  224 ;  Bly th 
&  Fargo  Co.  v.  Kastor,  17  Wyo.  180,  97 
Pac.  921:  Ecker  v.  McAllister,  45  Md. 
290;   Utah  Ass*n  of  Credit  Men  v.  Boyle 


Furniture  Co.,  43  Utah,  523,   136  Pac. 
572. 

bS*  Barbour  v.  Priest  103  U.  S.  293, 
26  L.  Ed.  478;    Kaufman  v.  Tredway, 
195  U.  S.  271,  25  Sup.  Ot  33,  49  L.  Ed. 
190,  12  Am.  Bankr.  Rep.  682 ;   City  Nat 
Bank  v.  Slocum  (C.  C.  A.)  272  Fed.  11,  47 
Am.  Bankr.  Rep.  47;    Marshall  v.  Kev- 
ins, 242  Fed.  476, 155  C.  C.  A.  252,  40  Am. 
Bankr.  Rep.  85 ;  Baxter  v.  Ord,  239  Fed. 
503,  152  a  O.  A.  381,  39  Am.  Bankr.  Hep. 
273 ;  In  re  Campion  (D.  C.)  256  Fed.  902, 
43  Am.   Bankr.   Rep.   625;    Clifford    v. 
Morrill.  (D.   C.)   230   Fed.   190,   36  Am. 
Bankr.  Rep.  ^05 ;  Ogden  v.  Reddish,  200 
Fed.  977,  29  Am.  Bankr.  Rep.  531;    Tilt 
V.  Citizens'  Trust  Co.,  191  Fed.  441,  27 
Am.  Bankr.  Rep.  320 ;  Alexander  v.  Red- 
mond, 180  Fed.  92,  103  C.  0.  A.  446.  24 
Am.  Bankr.  R«p.  620:    In  re  Houghton 
Web  Co.,  185  Fed.  213,  26  Am.  Bankr. 
Rep.  202;    Reber  v.  Louis   Shulmnn    & 
Bro.,  179  Fed.  574,  24  Am.  Bankr.  Rep. 
782;    Sparks  v.  Marsh,  177  Fed.  739.  24 
Am.  Bankr.  Rep.  280;  McElvain  v.  Har- 
desty,  169  Fed,  31,  94  C.  C.  A.  399,  22  Am. 
Bankr.    Rep.   320;    Getts   v.   Janesville 
Wholesale  Grocery  Co.,  163  Fed.  417,  21 
Am.   Bankr.   Rep.   5;    Calhoun  County 
Bank  v.  Cain,  152  Fed.  983,  82  C.  C.  A- 
114,  18  Am.  Bankr.  Rep.  509;  Parker  v. 
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circumstances  with  respect  to  the  debtor's  financial  condition  such  as 
would  put  an  ordinarily  prudent  man  oh  inquiry,  which  would  have 
disclosed  the  debtor's  insolvency  and  the  consequent  fact  that  the  trans- 
fer would  effect  a  preference.***  The  existence  of  this  reasonable  cause 
of  belief  may  be  shown  by  circumstantial  evidence,***  and  indeed  the 
test  of  the  sufficiency  of  the  evidence  to  warrant  the  submission  of  the 
question  to  the  jury  does  not  rest  on  the  assertions  of  either  party  as  to 
his  intent  or  belief,  but  on  inferences  which  may  fairly  arise  from  the 
facts  in  evidence.**'  And  such  cause  of  belief  is  not  shown  by  circum- 
stantial evidence,  where  the  circumstances  are  as  consistent  with  the 
theory  of  innocence  and  good  faith  on  the  part  of  the  creditor  as  with 
the  theory  of  a  fraudulent  purpose.**®  But  proof  that  the  bankrupt, 
while  insolvent,  paid  or  secured  the  defendant  creditor  in  full,  with- 
out making  adequate  compensation  to  his  other  creditors,  raises  a  pre- 
sumption that  the  defendant  knew  that  he  was  being  preferred  and 
that  the  debtor  was  insolvent,  and  casts  upon  him  the  burden  of  show- 
ing the  contrary .**• 

It  is  likewise  necessary,  in  order  to  establish  a  voidable  preference, 
to  show  that  the  preferred  creditor  actually  received  as  a  result  of 
the  transaction  a  greater  percentage  of  his  debt  than  that  payable  to 
the  other  creditors.*'^  And  the  burden  is  on  the  trustee,  if  the  mat- 
ter is  involved  in  any  doubt,  to  show  that  the  transaction  took  place 


Black,  151  Fed.  18,  80  C.  C.  A.  484,  18 
Am.  Baukr.  Rep.  15 ;  Harder  y.  Clark,  66 
Misc.  Bep.  584,  123  N.  Y.  Supp.  1102; 
Matthews  v.  Joannes  Bros.  Co.,  166  Mi<!h.' 
663,  121  N.  W.  272;  Couturle  v.  Cresple 
(Tex.  OIv.  App.)  134  S.  W\  257;  Whit- 
weU  V.  Wright,  115  N,  Y.  Supp.  48 ;  Ath- 
erton  v.  Kmerson,  199  Mass.  199,  85  N. 
VL  530 ;  Lyn<m  v.  Bronson,  80  Conn.  666, 
60  Atl.  638 ;  Andrews  v.  Kellogg,  41  Colo. 
35,  92  Pac.  222;  Arkansas  Nat.  Bank 
V.  Sparks,  83  Ark.  324,  103  S.  W.  626; 
Walker  v.  Tenlson  Bros.  Saddlery  Co. 
fTex.  Civ.  App.)  94  S.  W.  166;  Blyth  & 
Fargo  Co.  v.  Kastor,  17  Wyo.  180,  97 
Pac.  921 ;  Alter  v.  Clark,  193  Ffed.  153 ; 
Galbralth  v.  Whitaker,  119  Minn.  447, 
138  N.  W.  772,  43  .L.  R.  A.  (N.  S.)  427 ; 
Hewitt  V.  Boston  Straw  Board  Co.,  214 
Mass.  2(](),  101  N.  E.  424 ;  Bumes  v.  Ep- 
stein, 201  Fed.  393;  Mantz  v.  Capital 
City  State  Bank  (Iowa)  181  N.  W.  3; 
McDonough  v.  Cohen,  90  Conn.  469,  97 
Atl.  861;  Soule  v.  First  Nat.  Bank,  26 
Idaho,  66,  140  Pac.  1098 :  Continental  & 
Oommercial  Trust  &  Savings  Bank  v. 
Brem   &   Kennedy,   188   111.   App.  467; 


Craig  V.  Sharp  (Mo.  App.)  219  S.  W.  98 : 
Brown  v.  First  State  Bank  (Tex.  Civ. 
App.)  199  S.  W.  895;  Slayton  v.  Drown. 
93  Vt.  290,  107  Atl.  307.  But  one  claim- 
ing to  be  a  purchaser  for  value  and  in 
good  faith  of  property  transferred  by 
a  preferential  conveyance,  has  the  bur- 
den of  showing  the  payment  of  value. 
Watson  v.  Adams,  242  Fed.  441,  155  C.  C. 
A.  217,  39  Am.  Bankr.  Rep.  473. 

828  Capital  Nat.  Bank  v.  Wilkerson,  36 
Ind.  App.  467.  75  N.  E.  837. 

B26  In  re  Baker.  14  N.  B.  R.  433,  Fed. 
Cas.  No.  763. 

52  T  ITamllton  Nat.  Bank  v.  Balcomb, 
177  Fed.  1.55,  100  O.  C.  A.  575,  24  Am. 
Bankr.  Rep.  338. 

B2  8  Bumham  v.  Ft.  Dodpe  Grocery  CJo.. 
144  Iowa.  577,  123  N.  W.  220. 

52  9  Stol.au.t,'h  V.  Mills,  8  N.  B.  R.  361, 
Fed.  Cas.  No.  13,461;  Crawford  v. 
Runipf,  205  Pa.  St.  154,  54  Atl.  709. 

530  Enffel  V.  Union  Square  Bank,  182 
N.  Y.  544.  75  N.  E.  1120;  Gering  v. 
Leyda,  186  Fed.  110,  108  C.  C.  A.  222, 
26  Am.  Bankr.  Rep.  187. 
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within  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy,"* 
that  the  relation  of  debtor  and  creditor  then  subsisted  between  the  par- 
ties, and  not  a  trust  relation  or  other  situation  which  would  take  the 
case  out  of  the  statute,***  and  that  the  transaction  was  not  a  mere  ex- 
change or  substitution  of  securities.*** 

§  615.  Same;  Trial. — ^The  rules  governing  the  trial  of  an  action 
to  avoid  an  illegal  preference  do  not  differ  materially  from  those  prevail- 
ing in  an  ordinary  action  or  suit.  Disputed  issues  of  fact  must  be  sub- 
mitted to  the  jury,  if  there  is  sufficient  evidence  to  warrant  or  require 
it,  and  not  taken  from  them  by  binding  instructions.***  Thus,  the  ques- 
tion whether  or  not  the  defendant  had  "reasonable  cause  to  believe" 
that  a  preference  would  result  from  the  transaction  in  question  or  from 
the  enforcement  of  the  security  obtained  by  him  is  a  question  of  fact, 
and  ordinarily  he  has  the  right  to  have  the  jury  pass  upon  and  decide 
it.***  But  where  the  undisputed  facts  unmistakably  show  the  existence 
of  such  reasonable  cause  of  belief,  it  is  not  error  to  direct  a  verdict,*** 
and  on  the  other  hand,  where  there  is  no  evidence  in  the  case  from 
which  the  jury  could  draw  the  conclusion  that  he  had  such  reasonable 
cause  to  believe  that  a  preference  would  result,  binding  instructions 
in  favor  of  the  defendant  are  not  improper.**'  The  instructions  on  mat- 
ters of  law,  such  as  the  meaning  of  "insolvency,"  the  nature  of  a  void- 
able preference,  what  constitutes  reasonable  cause  to  believe  a  prefer- 
ence was  intended,  and  the  like,  must  be  framed  with  careful  regard 
to  the  language  of  the  statute  and  its  accepted  interpretation.***    But  a 

581  Allen  V.  Gray,  63  Misc.  Rep.  219,  N.  H.  274,  52  Atl.  74;   Jackman  v.  Eau 
115  N.  Y.  Supp.  928.  Claire  Nat.  Bank,  125  Wis.  465,  104  N. 

582  Ferguson  v.  Bauernfeind,  140  Wis.  ^-  ^^'  ^^^  ^™-  St.  Rep.  955;    Upson  v. 

42  121  N.  W.  647.  ^^^*  Morris  Bank,  103  App.  EMv.  367,  92 

„  N.  Y.  Supp.  1101;  Hackney  v.  Raymond 

683  state  Bank  of  Williamson  v.  Fish.      ^^^g  ^^^^^^  ^    ^g  j^^^   ^  g^  j^   ^ 

120  N.  Y.  Supp.  365.  g22,  99  X.  W.  675 ;  Landis  v.  McDonald, 
534  Clingman  v.  Miller,  160  Fed.  326,  §8  Mo.  App.  335;  Harmon  v.  Walker,  131 
87  C.  C.  A.  278,  20  Am.  Bankr.  Rep.  360 ;  Mich.  540.  91  N.  W.  1025 ;  Deland  v.  Mil- 
Utah  Ass'n  of  Credit  Men  v.  Boyle  Fur-  ler  &  Ohaney  Bank,  119  Iowa,  368,  93  N. 
niture  Co.,  39  Utah,  518,  117  Pac.  800 ;  w.  304 ;  Jacobs  v.  Saperstein,  225  Mass. 
Blake  v.  Third  Nat.  Bank,  219  Mo.  644,  300,  114  N.  E.  360 ;  McAleer  v.  People's 
118  S.  W.  641.  Bank,  202  Ala.  256,  80  South.  94. 

585  Coleman  v.  Decatur  Egg  Case  Co.,  sae  Shale  v.  Farmers'  Bank  of  Morrill, 

186  Fed.  136,  108  C.  C.  A.  248,  26  Am.  82  Kan.  649,  109  Pac.  408;    Christoph- 

Bankr.  Rep.  248 ;  Wetstein  v.  Franciscus,  erson  v.  Oleson,  19  S.  D.  176,  102  N.  W. 

133   Fed.   900,  67  C.   C.   A.  62,   13  Am.  685. 

Bankr.   Rep.  326;    Ridge  Ave.  Bank  v.  5n 7  Keith  v.  Gettysburg  Nat  Bank,  23 

Studheim,  145  Fed.  798,  76  C.  C.  A.  362,  Pa.   Super.  Ct   14;    Waite  v.   Citizens' 

16  Am.  Bankr.   Rep.  863;    Andrews  v.  State  Bank,  178  Iowa,  1331,  160  N.   W. 

Kellogg,  41  Colo.  35,  92  Pac.  222 ;  Brown  919 ;   Keith  v.  Simpson,  24  Ga.  App.  270, 

V.   Pelonsky,   210    Mass.   502,   96   N.    E.  100  S.  E.  649 :   Brittan  v.  Buerger  Com- 

1102;  Hastings  v.  Fithian,  71  N.  J.  Law,  mission  Co.,  168  Wis.  590.  170  N.  W.  947, 

311,  60  Atl.  350;   Marden  v.  Sugden,  71  58 a  Lynch  v.  Bronson,  80  Conn.  566,  e& 
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charge  in  regard  to  the  defendant's  having  "ground  to  believe"  a  pref- 
erence was  intended,  instead  of  "cause  to  believe/'  in  the  language  of 
the  statute,  is  not  objectionable,***  and  where  the  trustee's  suit  pro- 
ceeds  purely  on  the  ground  of  the  defendant's  having  received  an  un- 
lawful preference,  a  request  to  charge  on  the  elements  of  a  fraudulent 
conveyance  is  properly  refused."* 

§  616.  Same;  Measure  of  Damages  or  Recovery. — ^Where  the  trus- 
tee in  bankruptcy  succeeds  in  obtaining  judgment  for  the  restoration 
or  avoidance  of  an  unlawful  preference,  the  amount  of  his  recovery  or 
the  measure  of  damages  will  depend  on  the  nature  of  the  transaction 
out  of  which  the  preference  arose.  If  it  was  a  payment  of  money,  he 
is  entitled  to  a  judgment  for  an  equal  amount.***  If  it  consisted  of  a 
transfer  of  personal  property,  he  is  entitled  to  a  return  of  the  specific 
property  if  it  still  remains  in  the  creditor's  hands.**'  But  where  he 
left  the  disposition  of  securities  transferred  by  the  bankrupt  to  a  bank 
to  the  absolute  discretion  of  the  bank,  the  proceeds  if  sold  to  stand  in 
the  place  of  the  securities,  the  trustee,  entitled  to  avoid  the  transfer  as 
a  preference  under  the  bankruptcy  act,  is  only  entitled  to  a  return  of 
the  securities  and  an  accounting  as  to  any  dividends  or  interest  col- 
lected in  the  meantime;  he  cannot  hold  the  bank  liable  for  a  depreci- 
ation in  the  market  value  of  the  securities.**'  If  the  property  trans- 
ferred to  the  preferred  creditor  has  been  sold  by  him,  or  it  is  otherwise 
out  of  his  power  to  return  it,  the  trustee  is  entitled  to  a  judgment  for 
its  value.***  And  where  the  bankrupt  had  given  two  mortgages  on  his 
stock  of  goods,  both  preferential,  and  the  first- mortgagee  took  posses- 
sion, sold  enough  to  pay  his  claim,  and  turned  over  the  rest  to  the  sec- 
ond mortgagee,  and  was  then  sued  by  the  trustee  in  bankruptcy  and 

AtL  538 ;    Galveston  Dry  Goods  Co.  v.  480,  5  N.  B.  R.  16,  Fed.  Cas.  No.  3,183 ; 

Frenkel  (Tex.  Civ.'  App.)  103  S.  W.  224;  Claridge  v.  Kiilmer,  1  Fed.  399;    Golden 

Johnston  v.  George  D.  Witt  Shoe  Co.,  &  Co.  v.  Loving,  42  App.  D.  C.  489. 
103  Va.  611,  50  S.  E.  153;    Wilkinson  v.  043  National  City  Bank  v.  Hotchkiss, 

Anderson-Taylor  Co.,  28   Utah,  346,   79  231  U.  S.  50,  34  Sup.  Ct.  20,  58  L.  Ed. 

Pac.  46 ;   Forbes  v.  Howe,  102  Mass.  427,  115,  31  Am.  Bankr.  Rep.  291,  affirming 

3  Am.   Rep.   475 ;    Blyth  &   Fargo  Co^  Ernst  v.  Mechanics'  &  Metals  Nat.  Bank, 

V.   Kastor,   17  Wyo.  180,  97  Pac.  921 ;  201  Fed.  664,  120  C.  0.  A.  .92,  29  Am. 

Chlsholm  V.' First  Nat.  Bank,  269  111.  110,  Bankr.  Rep.  289. 

109  N.  B.  657 ;   People's  Bank  of  Mobile  e**  McElvain  v.  Hard«sty,  169  Fed.  31, 

V.  McAleer,  204  Ala.  101,  85  South.  413.  94  C.  C.  A.  399,  22  Am.  Bankr.  Rep.  320 ; 

589  Edwards  v.  Carondelet  Milling  Co.,  Andrews  v.  KoUogg,  41  Colo.  35.  92  Pac. 

108  Mo.  App.  275,  83  S.  W.  764.  222;    Claridge.  v.  Kulmer,  1  Fed.  399; 

»4o  Johnston  v.  George  D.  Witt  Shoe  Cookingham  v.  Morgan,  7  Blatchf.  480, 

Co.,  103  Va.  611,  50  S.  E.  153.  5  N.  B.  R.  16,  Fed.  Cas.  No.  3,183 ;  Drum- 

B41  Jones  V.  Kinney,  5  Ben.  259,  4  N.  mond  v.   Smith,  118  N.  Y.   Supp.   718 ; 

B.  R.  649,  Fed.  Cas.  No.  7,473.  Covinjrton  v.  Brigraan  (D.  C.)  210  Fed. 

ft««  Cookingham  y.  Morgan,  7  Blatchf.  499,  32  Am.  Bankr.  Rep.  35. 
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his  mortgage  held  void  as  a  preference,  it  was  held  that  he  was  liable 
for  the  value  of  the  entire  stock,  and  not  merely  for  the  value  of  the 
goods  sold  while  the  stock  was  in  his  possession.***    If  the  preference 
consisted  in  a  sale  of  the  bankrupt's  property  to  a  creditor  for  less  than 
half  its  value,  but  the  amount  received  by  the  bankrupt  has  been  turned 
over  to  the  trustee,  the  latter  is  entitled  to  recover  from  the  preferred 
creditor  the  difference  between  the  amount  so  received  and  the  value 
of  the  property."*    For  the  purposes  of  a  judgment  in  such  cases,  the 
value  of  the  property  preferentially  transferred  is  to  be  taken  as  its 
actual  market  value  at  the  time  of  the  transfer,  and  not  the  sum  which 
it  brought  on  a  sale  of  it  by  the  preferred  creditor  or  under  process  is- 
sued at  his  suit.**'     But  if  it  appears  that  he  sold  the  property  to  as 
good  advantage  as  the  trustee  could  have  done,  the  creditor  should  not 
be  held  to  account  for  more  than  he  received.***    And  if  the  parties,  at 
the  trial,  stipulate  the  market  value  of  the  property  at  the  time  of  the 
transfer,  the  sum  so  fixed  will  be  the  measure  of  tfie  defendant's  lia- 
bility.***   And  if  the  preference  consisted  in  a  judgment  procured  or 
suffered  by  the  bankrupt,  under  which  the  creditor  issued  execution 
and  sold  property,  he  must  restore  the  amount  received  on  the  judg- 
ment, but  he  may  be  allowed  credit  for  the  actual  expenses  of  the  sale, 
but  not  including  the  officer's  fees.***    The  preferred  creditor  should  also 
be  charged  with  interest,  but  only  from  the  time  when  demand  was 
made  on  him  for  the  surrender  of  the  preference,  as,  after  that  time, 
he  holds  the  property  or  fund  as  a  trustee  ex  maleficio,***  or,  accord- 
ing to  some  of  the  authorities,  only  from  the  commencement  of  the 
action.***    In  the  case  where  the  money  or  property  preferentially  trans- 
ferred would  have  been  more  than  sufficient  to  pay  in  full  all  the  re- 
maining creditors  of  the  bankrupt,  only  so  much  may  be  recovered  by 
the  trustee  as  is  necessary  for  that  purpose  and  for  the  costs  and  ex- 
penses of  the  bankruptcy  proceedings.*** 


54  8Whltson  V.  Farber  Bank,  105  Mo. 
App.  605,  80  S.  W.  327. 

546  stern  v.  Louisville  Trust  Co.,  112 
Fed.  501,  50  O.  O.  A.  367,  7  Am.  Bankr. 
Rep.  305. 

547  First  Nat.  Bank  v.  Jones,  21  Wall. 
825,  22  L.  Ed.  542. 

B48  Allen  V.  McMannes,  156  Fed.  615, 
19  Am.  Bankr.  Rop.  276.    • 

5*0  Gerinj?  v.  Leyda,  1S6  Fed.  110,  108 
C.  C.  A.  222.  26  Am.  Bankr.  Rep.  137. 

660  gedg^\ick  v.  MiUward,  5  N.  B.  R. 
347,  Fed.  Cas.  No.  12.618.  Grant  v.  Na- 
tional Bank  of  Auburn  (D.  C.)  232  Fed. 


201,  37  Am.  Bankr.  Rep.  329;  Anderson 
V.  Stayton  State  Bank,  82  Or.  357,  159 
Pac.  10.33. 

BBi  Benjamin  v.  Chandler,  142  Fed.  217, 
15  Am.  Bankr.  Rep,  439;  Ommeu  v. 
Talcott.  175  Fed.  261,  23  Am.  Bankr.  Rop. 
572;  Cookingham  v.  Morgan,  7  Blatchf. 
480,  5  N.  B.  R.  16,  Fed.  Gas.  No.  3,183 ; 
T-tah  Ass'n  of  Credit  Men  v.  Boyle  B\ir- 
nlture  Co.,  43  Utah,  523,  136  Pac.  572. 

682  Capital  Nat.  Bank  v.  Wilk«rson,  36 
Ind.  App.  467,  75  N.  E.  837. 

653  Roprers  V.  Page,  140  Fed.  596,  72  C. 
C.  A.  164, 15  Am.  Bankr.  Rep.  502. 
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Where  the  suit  is  brought  and  judgment  recovered  in  the  bankruptcy 
court,  the  bill  containing  a  prayer  for  general  relief,  the  court  is  not  lim- 
ited to  the  entry  of  a  money  judgment  against  the  preferred  creditor,  but 
may  issue  an  order  commanding  him  to  pay  the  amount  of  the  judg- 
ment to  the  trustee  in  bankruptcy,  and  may  commit  him  for  contempt 
until  compliance.***  And  the  defendant  is  not  entitled  to  have  judg- 
ment withheld  until  he  has  proved  his  claim  and  a  dividend  in  his  fa- 
vor has  been  declared,  and  to  have  the  amount  thereof  deducted  from 
the  judgment.*** '  The  court  of  bankruptcy,  possessing  the  full  powers 
of  a  court  of  equity,  may  also  enforce  equities,  of  the  defendant  as 
against  any  other  creditor  who  would  be  entitled  otherwise  to  share  in 
the  recovery .•••  On  the  other  hand,  the  dismissal  of  a  bill  by  the  trus- 
tee to  set  aside  an  alleged  fraudulent  preference,  where  the  construc- 
tion of  the  statute  was  doubtful,  should  be  without  costs.**'  The  right 
to  dower  in  land  revives,  where  a  conveyance  of  such  land  is  set  aside 
as  an  illegal  preference  under  the  bankruptcy  law,  or  is  surrendered  by 
the  preferred  creditor.*"  Where  one  who  has  received  a  preference 
from  a  bankrupt  becomes  himself  a  bankrupt,  the  preference  cannot 
be  collected  in  full  from  his  estate  as  a  priority  claim,  either  in  the  usual 
course  of  proceedings  or  on  a  composition.*** 

Bs«In  re  Plant,  148  Fed.  87,  17  Am.  s&a  Allen  v.  McMannes,  166  Fed.  615, 

Bankr.  Rep.  272.     See  Ward  v.  Central  19  Am.  Bankr.  Bep.  276. 

Trust  Co.  (C.  C.  A.)  261  Fed.  344.  44  Am.  557  Collins  v.  Gray,  8  Blatchf.  483,  4  N. 

Bankr.  Rep.  328.                                       .  B  jj  ^31  p^^j.  q^^.  No.  3,018. 

555  Templeton  v.  Kehler,  173  Fed.  574,  ^,  t.««~.«j 

23  Am.  Bankr.  Rep.  39.    See  Minnesota  &  "*  ^^  '«  Detert,  11  N.  B.  R.  203,  Fed. 

Ontario  Power  Co.  v.  Loeefy,  260  Fed.  ^5*«-  ^o.  8,829. 

688,  171  C.  O.  A.  427,  44  Am.  Bankr.  «»•  In  re  Alpert  (D.  C.)  287  Fed.  296, 

Rep.  395.  38  Am.  Bankr.  Rep.  459. 
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DEBTS   ENTITLEID  TO  PRIORITY 
Sec. 

617.  Statutory  Provisions. 

618.  General  Rights  of  Creditors  Entitled  to  Friority. 

619.  RelatlTe  Rank  of  Priority  Claims. 

620.  Assignment  of  Priority  Claims. 

621.  Priority  of  Taxes. 

622.  Same:    What  Taxes  Included. 

623.  Costs  and  Expenses  of  Adminlstratioii. 

624.  Receivers'  Certificates. 

625.  Attorney's  Claim  for  Services. 

626.  Wages  of  Workmen,  Clerks,  and  Servants. 

627.  Same;   Traveling  Salesmen. 

628.  Same ;  Limitation  of  Three  Months. 

629.  Same ;   Advance  of  Money  to  Pay  Labor  Claims. 

630.  Claims  of  United  States. 

631.  Claims  of  State  or  Municipality. 

632.  Claims  Entitled  to  Priority  Under  State  Laws. 

633.  Landlord's  Claim  for  Rent 

634.  Trust  Creditors  and  Claimants  of  Trust  Funds. 

§  617.  Statutory  Provisions. — ^The  bankruptcy  act  of  1898,  after 
providing  for  the  payment  of  taxes  in  advance  of  the  payment  of  any  div- 
idends to  creditors,  describes,  as  follows,  the  classes  of  debts  which  shall 
have  priority  and  which  shall  be  paid  in  full,  and  the  order  of  their  pay- 
ment : 

1.  The  actual  and  necessary  cost  of  preserving  the  estate  subsequent 
to  filing  the  petition. 

2.  The  filing  fees  paid  by  creditors  in  involuntary  cases,  and,  where 
property  of  the  bankrupt,  transferred  or  concealed  by  him  either  before 
or  after  the  filing  of  the  petition,  shall  have  been  recovered  for  the  bene- 
fit of  the  estate  of  the  bankrupt  by  the  efforts  and  at  the  expense  of  one 
or  more  creditors,  the  reasonable  expenses  of  such  recovery. 

3.  The  cost  of  administration,  including  the  fees  and  mileage  payable 
to  witnesses,  and  a  reasonable  attorney's  fee  for  professional  services 
rendered  to  the  petitioning  creditors  in  involuntary  cases,  to  the  bank- 
rupt in  involuntary  cases  while  performing  the  duties  prescribed  by  the 
act,  and  to  the  bankrupt  in  voluntary  cases  as  the  court  may  allow. 

4.  Wages  due  to  workmen,  clerks,  or  servants  which  have  been  earn- 
ed within  three  months  before  the  date  of  the  commencement  of  proceed- 
ings, not  to  exceed  three  hundred  dollars  to  each  claimant.  And  this 
clause  was  amended  by  the  act  of  June  15,  1906  (34  Stat.  267),  so  as  to 
include  "traveling  or  city  salesmen." 

5.  Debts  owing  to  any  person  who,  by  the  laws  of  the  states  or  the 
United  States,  is  entitled  to  priority. 
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This  part  of  the  statute  was  not  repealed  or  in  any  way  altered  or 
affected  by  the  amendatory  act  of  June  25,  1910  (36  Stat.  838),  which 
^ives  to  the  trustee  in  bankruptcy  the  rights  of  a  creditor  holding  a  lien.* 
And  the  section  relating  to  priorities  does  not  merely  prescribe  the  or- 
der of  distribution  of  assets  after  satisfaction  of  liens  against  the  prop- 
erty, but  it  creates  prior  liens  to  the  extent  stated  in  favor  of  the  classes 
of  debts  specified,  and  is  enforceable  without  reference  to  state  statutes 
relating  to  the  same  subject.*  But  it  is  not  to  be  extended  by  an  over 
liberal  construction.  It  is  contrary  to  the  general  policy  of  the  bank- 
ruptcy law,  to  distribute  the  estate  equally  among  all  the  creditors ;  and 
"a  statute  that  takes  from  one  creditor  to  pay  another  must  be  strictly 
construed  and  carefully  administered  by  the  courts."  • 

It  has  already  been  explained  that  creditors  holding  valid  liens  on 
specific  property  of  the  bankrupt,  which  liens  are  not  divested  or  dis- 
turbed by  the  proceedings  in  bankruptcy,  are  entitled  to  satisfaction  out 
of  the  property  affected,  or  out  of  its  proceeds  if  sold  by  the  trustee,  only 
the  balance,  if  any,  going  into  the  general  fund  for  distribution  among 
unsecured  creditors.*  But  the  claims  enumerated  in  the  sixty-fourth 
section  of  the  statute,  and  described  as  "debts  to  have  priority,"  stand 
upon  a  different  footing  altogether.  They  do  not  take  precedence  of 
valid  lien  claims,  but  they  have  a  position  of  privilege  or  preference  as 
against  all  other  unsecured  debts,  and  are  entitled  to  payment  in  full, 
in  their  relative  rank  and  order,  out  of  the  general  assets  of  the  estate, 
in  advance  of  the  payment  of  any  dividends  to  the  general  creditors. 

§  618.  General  Rights  of  Creditors  Entitled  to  Priority. — A  creditor 
entitled  to  priority  under  this  section  of  the  Bankruptcy  Act  should 
prove  his  claim  in  that  character,  except  as  to  claims  for  taxes,  which, 
as  we  have  seen,  are  not  required  to  be  proved.*  But  if  a  creditor  files 
his  claim  as  a  general  claim  and  has  it  allowed  in  that  character  and  re- 
ceives a  dividend  on  it,  this  does  not  necessarily  estop  him  from  after- 
wards asserting  his  right  to  preferential  payment  if  there  is  nothing  to 
show  that  the  trustee  or  the  other  creditors  have  been  prejudiced  by 
the  delay .•  And  if  a  creditor  is  entitled  to  priority  for  his  claim,  but 
only  up  to  a  certain  amount  (as,  for  instance,  the  $300  payable  to  a  clerk 


1  In  re  Lausman  (D.  C.)  183  Fed.  647, 
25  Am.  Bankr.  Rep.  186. 

2  In  re  McDavid  Lumber  Co.  (D.  C.) 
190  Fed.  97,  27  Am.  Bankr.  Rep.  39. 

3  In  re  Nounnan  &  Co.  (Utah)  7  N.  B. 
R.  15.  And  see  L.  E.  Waterman  Co.  v. 
Kline.  234  Fed.  891,  148  C.  C.  A.  489,  37 
Am.  Bankr.  Rep.  252. 

♦  Supra,  Chapter  XX,  §§  363-391.  And 
see   In  re  American   Product  Co.,  224 


Fed.  401,  140  C.  C.  A.  87,  35  Am.  Bankr. 
Rep.  54:  In  re  Octave  Mining  Co.  (D. 
C.)  212  Fed.  457;  Macy  v.  Roedenback. 
227  Fed.  346,  142  C.  C.  A.  42,  L.  R.  A. 
1916C,  12,  36  Am.  Bankr.  Rep.  31;  In 
re  Nicol  (D  C.)  221  Fed.  82,  34  Am. 
Bankr.  Rep.  465. 

s  Supra,  {  524. 

« Wuerpel  v.  Commercial  Germanla 
Trust  &   Savings  Bank,  238  Fed.   269, 
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or  servant)  he  should  prove  his  claim  for  a  preference  to  that  amount, 
and  prove  the  balance  as  a  general  or  unsecured  creditor.'  A  Creditor 
entitled  to  priority  is  not  allowed  to  participate  in  creditors'  meetings  or 
to  vote  at  such  meetings,  except  in  so  far  as  the  amount  of  his  claim 
may  exceed  the  "value  of  such  priority."  •  For  instance,  a  clerk  having 
a  claim  for  wages  earned  within  three  months  prior  to  the  commence- 
ment of  the  proceedings,  but  amounting  to  more  than  three  hundred 
dollars,  should  be  allowed  to  vote  only  on  the  excess.  If,  however,  a 
priority  creditor  does  vote  his  whole  claim  at  a  creditors'  meeting  in 
the  election  of  a  trustee,  this  will  not  amount  to  a  waiver  of  his  right  of 
priority,  and  will  not  estop  him  from  claiming  the  same,  at  least  where 
no  other  creditor  is  shown  to  have  been  prejudiced.*  And  taking  the 
debtor's  note  does  not  discharge  an  original  debt  entitled  to  priority  nor 
prevent  the  creditor  from  claiming  his  privilege.**  It  is  also  provided 
that  the  money  necessary  to  pay  all  debts  which  have  priority  shall  be 
deposited  according  to  the  directions  of  the  court,  before  the  court  can 
consider  the,  confirmation  of  a  composition.**  And  where  a  bankrupt, 
having  been  discharged  by  performance  of  *a  composition  agreement, 
promises  one  of  his  creditors  to  pay  the  full  amount  of  his  debt,,  and 
the  debtor  is  again  adjudged  a  bankrupt,  there  is  no  equity  requiring 
such  creditor  to  be  postponed  to  others  who  have  become  creditors 
since  the  first  bankruptcy  proceedings  on  the  faith  of  the  former  dis- 
charge.** 

§  619.  Relative  Rank  of  Priority  Claims. — Claims  entitled  to  priori- 
ty of  payment'  by  this  section  of  the  statute  do  not  outrank  claims  se- 
cured by  valid  liens.  A  mortgage  or  other  lien  given  and  accepted  in 
good  faith  and  for  a  present  consideration,  and  which  is  not  voidable  as 
a  preference  or  otherwise  in  fraud  of  the  act,  is  recognized  in  the  bank- 
ruptcy proceedings  and  its  enforcement  permitted  as  against  the  spe- 
cific property  to  which  it  attaches.  That  property  cannot  be  taken  from 
the  secured  creditor  and  distributed  among  the  claims  entitled  to  priori- 
ty. Their  right  of  priority  applies  only  to  the  general  assets  of  the  es- 
tate, and  is  a  right  of  priority  as  against  general  or  unsecured  creditors. 
This  is  shown  by  the  language  of  the  statute,  which  gives  priority  to 
certain  claims  "except  as  herein  provided,"  and  which  declares  that  valid 
Hens  "shall  not  be  affected  by  this  act"  " 

151  0.  C.  A.  285,  38  Am.  Bankr.  Rep.  (;T9,    94   C.   C.  A.   165,  21   Am.   Bankr. 

223.  Hep.  834. 

7  In  re  Crawford  Wollen  CJo.  (D.  O.)  lo  In  re  Worcester  County,  102  Fed. 

218  Fed.  951,  34  Am.  Bankr.  Rep.  223 ;  808,  42  C.  C.  A.  637,  4  Am.  Bankr.  Rep. 

In  re  Floyd  &  Bohr  Co.  (D.  C.)  200  Fed.  496. 

1016,  29  Am.  Bankr.  Rep.  149.  n  Bankruptcy  Act  1898,  |  12b. 

«  Bankruptcy  Act  1898,  §  565;    Id.  |  i2ln  i-e  Merriman,  44  Conn.  587,  Fe<l. 

57e.  Cas.  No.  9.479. 

•  In  re  Ashland   Steel  Co.,  168  Fed.  is  city  of  Richmond  v.  Bird,  249  U.  S. 
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Further,  as  between  the  different  classes  of  debts  to  which  the  stat- 
ute gives  priority,  they  do  not  all  stand  upon  an  equal  footing,  but  have 
a  relative  rank  and  priority  according  to  the  order  of  their  enumeration 
in  the  statute.  For  the  law  not  only  specifies  the  debts  which  shall  have 
priority,  but  the  "order  of  payment."  "  Hence  if  there  is  not  enough 
money  to  satisfy  all  the  priority  claims,  they  are  not  to  share  pro  rata, 
but  be  discharged  in  full  in  their  order.**  Thus,  claims  for  wages,  being 
enumerated  in  the  fourth  clause  of  the  section,  will  take  precedence  over 
claims  enumerated  in  the  fifth  clause,  that  is,  "debts  owing  to  any  per- 
son who,  by  the  laws  of  the  states  or  the  United  States,  is  entitled  to 
priority."  Hence  such  labot  claims  must  be  paid  in  full  in  preference 
to  a  landlord's  statutory  lien  for  rent  of  the  premises  in  which  the  bank- 
rupt's business  was  carried  on,*'  and  even  in  preference  to  debts  or 
claims  due  to  the  United  States.*'  So,  the  actual  and  necessary  cost  of 
preserving  the  bankrupt's  estate  subsequent  to  filing  the  petition,  which 
is  an  expense  necessary  to  enable  the  court  to  exercise  its  jurisdiction 
is  entitled  to  priority  of  payment  over  taxes  due  to  the  state.**    And 


174.  39  Sup.  Ct  186,  63  L.  Ed..  543,  43 
Am.  Bankr.  Rep.  260;  Polk  CJounty, 
Iowa,  V.  Burns,  247  Fed.  399,  159  C.  C. 
A.  453,  40  Am.  Bankr.  Rep.  727;  In  re 
North  Star  Ice  &  Coal  Co.  (D.  C.)  252 
Fed.  301,  42  Am.  Bankr.  Rep.  76 ;  In  re 
City  Trust  Co.,  121  Fed.  706,  58  C.  0.  A. 
126,  10  Am.  3ankr.  Rep.  231;  In  re 
Yoke  Vltrlfled  Brick  Co,,  180  Fed.  235, 
25  Am.  Bankr.  Rep.  18;  In  re  Proudfoot, 
173  ^ed.  733,  23  Am.  Bankr.  Rep.  106: 
In  re  Cramcmd,  145  Fed.  966,  17  Am. 
Bankr.  Rep.  22;  In  re  Frock,  1  Nat. 
Bankr.  News,  214;  In  re  McConnell,  9 
N.  B.  R.  387,  Fed.  Cas.  No.  8,712.  Con- 
tra, see  In  re  Blackstaff  Engineering  Co., 
200  Fed.  1019,  29  Am.  Bankr.  Rep.  6G3 ; 
In  re  Erie  Lumber  Co.,  150  Fed.  817,  17 
Am.  Bankr.  Rep.  689;  In  re  Ttebo,  101 
Fed.  419,  4  Am.  Bankr.  Rep.  235.  But 
two  of  the  three  decisions  last  cited 
were  rendered  by  the  same  judge,  and 
in  none  of  the  three  was  any  attention 
paid  to  the  authorities  opposed  to  their 
views. 

14  Bankruptcy  Act  1898,  fi  64b. 

i«  But  see  In  re  Grignard  Lithograph- 
ing Co.  (D.  C.)  158  Fed.  557.  19  Am. 
Bankr.  Rep.  743,  holding  that,  where  the 
estate  of  the  bankrupt  is  insuflaclent  to 
pay  in  full  the  claims  entitled  to  prior- 
ity, the  court  may,  where  equity  requires 
It,  scale  a  claim  which  would  ordinarily 
be  entitled  to  priority  over  others.  And 
it  is  in  the  power  of  the  court  to  mar- 


shal claims  and  assets  in  such  manner 
as  to  secure  the  payment  of  priority 
claims  of  two  different  classes,  where. 
If  this  were  not  done,  only  one  would  be 
satisfied  in  full.  In  re  Gerrow  (D.  C.) 
233  Fed.  845,  37  Am.  Bankr.  Rep.  14.   . 

16  In  re  Woulfe  &  Co.,  239  Fed.  128. 
152.  O.  O.  A.  170,  39  Am.  tiahkr.  Rep. 
91 ;  In  re  Byrne  (D.  C.)  97  Fed.  762,  3 
Am.  Bankr.  Rep.  268;  Contra,  see  Lott 
V.  Salsbury,  237  Fed.  191,  150  C.  C.  A. 
387.  37  Am.  Bankr.  Rep.  79(5.  But  the 
lien  of  a  landlord  who  had  distrained 
property  of  the  lessee  before  the  bank- 
ruptcy proceedings  were  begun  is  su- 
perior to  the  claims  of  wage-earners. 
In  re  Mock  (D.  C.)  228  Fed.  94,  35  Am. 
Bankr.  Rep.  9.  And  where  wage-earn- 
ers had  priority  as  to  two  fund^  realized 
from  the  bankrupt's  assets,  whil^  the 
landlord  had  priority  as  to  only  one. 
and  the  two  claims  exceeded  the  amount 
of  the  funds,  it  was  adjudged  that  the 
claims  of  the  wage-earners  should  first 
be  satisfied  out  of  the  fund  as  to  which 
the  landlord  had  no  lien.  In  re  Gerrow 
(D.  C.)  233  Fed.  845,  37  Am.  Bankr.  Rep. 
14. 

IT  Guarantee  Title  &  Trust  Co.  v.  Ti- 
tle Guaranty  &  Surety  Co.,  224  U.  S. 
152,  32  Sup.  Ct.  457,  56  L.  Bd.  706,  27 
Am.  Bankr.  Rep.  873. 

18  State  of  New  Jersey  v.  Lovell»  179 
Fed.  321.  102  C.  C.  A.  505,  24  Am.  Bankr. 
Rep.  562;  In  re  Hosmer  (D.  0.)  233  Fed. 
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even  among  claims  enumerated  in  the  same  class,  there  may  be  circum- 
stances to  give  one  a  preference  over  others.  Thus,  where  a  state  stat- 
ute creates  a  lien  in  favor  of  employes  performing  labor  in  the  manufac- 
ture of  lumber,  but  provides  that  the  debt  or  claim  shall  not  remain  a  lien 
on  the  product,  unless  a  statement  thereof  is  filed  within  thirty  days  and 
an  action  begun  within  three  months,  holders  of  such  claims,  perfected 
according  to  the  statute,  against  the  estate  of  the  employer  in  bankrupt- 
cy, are  entitled  to  payment  in  full  out  of  the  proceeds  of  the  property 
affected,  in  preference  to  claims  for  labor  of  the  same  kind  which  have 
not  been  preserved  as  the  statute  directs,  and  this  although  both  classes 
of  claims  are  equally  claims  for  "wages"  within  the  bankruptcy  law.** 

§  620.  Assignment  of  Priority  Claims. — A  claim  which  is  accord- 
ed priority  by  the  bankruptcy  law  itself,  such  as  a  claim  for  wages,  or 
one  which  is  given  priority  by  the  laws  of  the  state,  does  not  lose  its 
right  to  be  satisfied  in  full  in  advance  of  distribution  to  general  creditors 
by  the  fact  of  its  having  been  assigned  to  a  third  person  before  the  com- 
mencement of  the  proceedings  in  bankruptcy ,*•  or  after  the  filing  of  the 
petition."  For  the  preference  or  priority  is  given  to  the  debt,  not  to 
the  person  of  the  creditor;  to  the  claim,  and  not  to  the  claimant.  And 
whereas  the  statute  speaks  of  debts  for  wages  "due  to"  workmen, 
clerks,  etc.,  it  is  satisfied  if  the  debt  was  originally  so  due,  and  does 
not  mean  that  it  must  continue  to  be  so  due  until  bankruptcy  proceed- 
ings are  begun  or  until  the  claim  is  proved  and  allowed.**  Thus,  the 
fact  that  a  large  number  of  laborers  holding  claims  for  labor  performed 
for  the  bankrupt  assigned  such  claims  to  two  of  their  number,  who  were 
also  laborers  and  who  held  claims  of  their  own,  in  order  to  save  costs 
in  prosecuting  suits  against  the  bankrupt  to  recover  such  wages,  the 
assignees  agreeing  to  account  to  their  assignors  for  the  amounts  due 
each  when  collected,  does  not  deprive  the  claims  so  assigned  of  their 


318,  37  Am.  Bankr.  Rep.  464;  In  re  Ox- 
ley  (D.  C.)  204  Fed.  826.  30  Am.  Bankr. 
Rep.  406. 

10  In  re  Kerby-Dennis  CJo.,  95  Fed.  116, 
36  C.  C.  A.  677,  2  Am.  Bankr.  R^.  402. 

ao  Shropshire,  Woodliff  &  Go.  v.  Bush, 
204  U.  S.  186,  27  Sup.  Ct  178,  51  L.  Ed. 
436,  17  Am.  Bankr.  Rep.  77 ;  In  re  Ben- 
nett, 153  Fed.  673,  82  C.  C  A.  531,  18 
Am.  Bankr.  Rep.  847;  In  re  Fuller  A 
Bennett,  152  Fed.  538,  18  Am.  Bankr. 
Rep.  443;  In  re  Brown,  4  Ben.  142,  3 
N.  B.  R.  720,  Fed.  Cas.  No.  1,974.  But 
see  In  re  Westlund,  99  Fed.  399,  3  Am. 
Bankr.  Rep.  646. 

21  In  re  Campbell,  102  Fed  686,  4  Am. 
Bankr.  Rep.  535. 

2  2  Shropshire,  Woodiur  &  Co.  ▼.  Bush, 


204  U.  S.  186,  27  Sup.  Ct.  178,  51  L.  EM. 
436,  17  Am.  Bankr.  Rep.  77;  In  re 
Dutcher,  213  Fed.  908,  32  Am.  Bankr. 
Rep.  545.  It  has  been  held  that  one 
who  cashes  checks  given  by  a  bankrupt 
to  his  workmen  for  wages  is  entitled 
to  preference  as  an  assl^ee  of  the 
claims  for  wages,  since  the  checks,  un- 
paid, did  not  discharge  the  debts  for 
which  they*  were  given.  In  re  Stults 
Bros.,  226  Fed.  989,  34  Am.  Bankr.  Rep. 
783.  But  on  the  other  hand,  claimants 
who  held  undated  time  checks  issued  by 
the  bankrupt  to  laborers  for  their  wages, 
for  which  the  claimants  had  given  goods 
in  exchange,  under  an  arrangement  with 
the  bankrupt,  without  an  assignment  or 
contract  with  the  laborers,  were  held  not 
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right  to  priority .*•  BUt  where  x^nc  holding  an  assignment  of  claims  for 
wages  exchanges  thiem  with  the  bankrupt  for  the  letter's  note  or  other 
obligation,  this  operates  as  a"  novation  of  the  wage  claims  and  extin- 
guishes the  right  of  priority  given  to  them  by  the  statute.** 

§  621.  Priority  of  Taxes. — The  trustee  in  bankruptcy  is  directed  by 
the  statute  to  "pay  all  taxes  legally  due  and  owing  by  the  bankrupt  to 
the  United  States,  state,  county,  district,  or  municipality,  in  advance 
of  the  payment  of  dividends  to  creditors."  "  A  state  need  not  prove  its 
claim  in  bankruptcy  in  order  to  recover  taxes  due  to  it  on  property  of 
the  bankrupt,*'  but  a  claim  for  taxes  due  either  to  the  United  States 
or  to"  a  state  is  entitled  to  priority  over  all  other  priority  claims,*"'  even 
over  the  trustee's  commissions  and  his  necessary  expenses.^  And  it  is 
immaterial  that,  through  the  negligence  of  the  officers  charged  with 
the  collection  of  taxes,  they  have  accumulated  until  the  aggregate 
amount  with  interest  will  absorb  all  or  a  large  part  of  the  estate.** 
Since  the  statute  makes  no  distinction,  it  is  held  that  taxes  are  entitled 
to  priority  of  payment  whether  they  were  assessed  before  the  com- 
mencement of  the  bankruptcy  proceedings  or  during  their  pendency .*• 
And  it  makes  no  difference  that  the  taxes  in  question  were  levied  on 
property  which  never  passed  into  the  hands  of  the  trustee  in  bank- 
rt^^tcy,*^  or  upon  the  exempt  property  of  the  bankrupt.**  And  the  pri- 
ority right  of  a  county  or  municipality  in  respect  to  taxes  due  to  it  is 

• 

subrogated  to  the  laborers'  right  to  pri-  Bankr.  Rep.  157.     Ileuee  a  city's  unse- 

ority.     In  re  McGowin  Lumber  CJo.  (D.  cured  claim  for  taxes  due  to  It,  which 

0.)  223  Fed.  553,  35  Am.  Bankr.  Rep.  57.  is  not  given  any  superior  right  by  the 

And  see  Bell  v.  Arledge,  219  Fed.  675,  local  laws,  does  not  come  in  ahead  of  a 

135  C.  C.  A.  347;   J.  C.  Stewart  &  CJo.  v.  valid  lien,  such,  for  instance,  as  the  lien 

McLeod,  222  Fed.  253, 138  O.  C.  A.  75,  34  of  a  landlord  acquired  by  the  levy  of  a 

Am.  Bankr.  Rep.  414.  distress  warrant.    City  of  Richmond  v. 

»» In  re  Harmon,  128  Fed.  170,  11  Am.  Bird,  249  U.  S.  174,  39  Sup.  Ct  186,  63 

Bankr.  Rep.  64.  T^.    Ed.   543,   43   Am.   Bankr.   Rep.   260, 

«*In  re  Fuller  &  Bennett,  152  Fed.  affirming  Bird  v.  City  of  Richmond,  240 

538,  18  Am.  Bankr.  Rep.  443.  '  Fed.    545,    153    C.    C.    A.   349,   39   Am. 

«5  Bankruptcy  Act  1898,  §  64a.  Bankr.  Rep.  1. 

*6  Stokes  V.  State,  46  Ga.  412,  12  Am.  2»  In  re  Weiss,  159  Fed.  295,  20  Am. 

Rep.  588.    That  a  trustee  in  bankruptcy  Bankr.    Rep.    247.     But   compare   Polk 

who  fails  to  pay  a  claim  of  the  United  County,  Iowa,  v.  Burns,  247    Fed.  399, 

States  for  customs  duties  may  become  159  C.  C.  A.  453,  40  Am.  Bankr.  Rep^ 

personally   liable  therefor,   see  Walkof  727. 

V.  Fox,  90  Misc.  Rep.  338,   153  N.  Y.  29  in  re  Weissman,  178  Fed.  115,  24 

Supp.  27.  Am.  Bankr.  Rep.  150. 

«T  In  re  Brand,  2  Hughes,  334,  3  N.  so  in  re   Prince  &   Walter.   131   Fed. 

B.  R.  324,  Fed.  Cas.  No.  1,809.    But  the  546,   12   Am.   Bankr.   Rep.   675 ;    In   re 

provision  of  the  statute  giving  priority  Flynn,  134  Fed.  145,  13  Am.  Bankr.  Rep. 

to  taxes  applies  only  to  general  asset.«;,  720. 

and  not  to  property  subject  to  a  valid  si  City   of   Chattanooga   v.    Hill,   139 

lien,  the  taxes  not  having  become  a  lien  Fed.  600,  71  C.  C.  A.  584,  15  Am.  Bankr. 

on  that  property.    In  re  Hosmer  (D.  C.)  Rep.  195;    City  of  Waco  v.  Bryan,  127 

233  Fed.  318,  37  Am.  Bankr.  Rep.  464.  Fed.  79,  62  C.  C.  A.  79,  11  Am.  Bankr. 

Compare  Delahunt  v.  Oklahoma  County,  Rep.  481. 

226  Fed.  31,  141  C.  C.  A.  139,  35  Am.  82  in  re  Tilden,  91  Fted.  600,   1  Am. 
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not  lost  by  the  fact  that  the  property  assessed  has  been  struck  off  to 
it  at  a  tax  sale  for  want  of  other  bidders,**  or  for  less  than  the  amount 
due  as  taxes,  as  it  will  be  entitled,  in  the'  latter  case,  at  least  to  priority 
of  payment  of  the  balance  due.** 

Under  the  bankruptcy  act  of  1867,  it  was  held  that  a  debt  due  for 
taxes  from  a  bankrupt  to  a  state  other  than  that  in  which  the  bank- 
ruptcy proceedings  were  pending  was  not  entitled  to  a  preference.** 
But  this  was  because  that  statute  gave  priority  to  "all  debts  due  to 
the  state  in  which  the  proceedings  in  bankruptcy  are  pending  and  all 
taxes  and  assessments  made  under  the  laws  thereof."  The  absence 
of  such  a  provision  in  the  present  statute  would  seem  to  indicate  that  it 
was  not  the  intention  of  Congress  to  restrict  the  priority  of  taxes  to 
those  due  to  the  bankrupt's  home  state.  The  fact  that  the  word  "state" 
is  used  in  the  singular  number  in  this  sentence  of  the  bankruptcy  law 
need  not  affect  this  interpretation,  since  the  same  thing  is.  true  of  the 
following  words  "county,  district,  or  municipality.*'  Evidently  the 
sentence  should  be  read  as  if  it  referred  to  taxes  due  "to  the  United 
States  or  to  any  state,  county,  district,  or  municipality,"  It  should  be 
observed,  however,  that  if  there  is  any  statute  of  limitations  applicable 
to  the  tax  in  question,  3uch  as  a  municipal  tax,  it  may  be  invoked  by  the 
trustee  in  bankruptcy  as  a  protection  against  being  required  to  pay  ^e 
tax.**  And  further,  this  provision  of  the  bankruptcy  law  is  to  be  con- 
strued in  accordance  with  equitable,  principles,  such  as  that  of  the 
marshaling  of  assets;  and  where  taxes  due  to  a  county  are  a  lien  on 
property  of  the  bankrupt,  the  greater  portion  of  which  has  been  taken  to 
satisfy  a  mortgage,  leaving  no  more  than  enough  to  pay  the  costs  and 
expenses  of  administration,  it  is  within  the  power  of  the  court  to  re- 
quire the  county  to  resort  to  the  mortgaged  property.*' 

The  claim  of  a  state  or  municipality  for  taxes  is  against  the  owner  of 
the  property  on  which  the  tax  i^  assessed.  Where  the  bankrupt  is 
not  the  owner  of  such  property,  but  a  lessee  of  it,  the  state  or  munici- 
pality cannot  come  upon  his  estate  in  bankruptcy  with  a  preferential 
claim  for  payment  of  the  taxes,  though  he  covenanted  in  the  lease  to 
pay  all  taxes  assessed  upon  the  property.  For  such  a  covenant  is  not 
madev  for  the  benefit  of  the  state  or  municipality  and  cannot  be  enforced 
by  it.    It  simply  creates  a  debt  in  favor  of  the  owner  of  the  property .*• 

Bankr.  Rep.  300;    In  re  Baker,  1  Nat  see  New  Jersey  v.  Anderson,  203  U.  S. 

Bankr.  News,  212.  4S3,  27  Sup.  Ct.  137,  51  L.  Ed.  284,  17 

88  Hecox  V.  Teller  County  (C.  C.  A.)  Am.  Baukr.  Rep.  63. 

198  Fed.  634.  28  Am.  Bankr,  Rep.  525.  3«  in  re  Stalker,  123  Fed.  961,  10  Am. 

8*  In    re    Stalker,    123    Fed.    961,    10  Bankr.  Rep.  709. 

Am.  Bankr.  Rep.  709.  '^  In  re  Oxley,  204  Fed.  826,  30  Am. 

85  In  re  Ambler,  8  Ben.  176,  Fed.  Cas.  Bankr.  Rep.  406. 

.^.  271.    But  as  to  the  present  statute,  ,>8  In  re  Broom,  128  Fed.  689,  10  Am. 
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And  if  the  owner  pays  the  taxes,  which  the  bankrupt  lessee  had  cove- 
nanted to  pay,  he  may  prove  a  claim  therefor  as  a  general  creditor  in  the 
bankruptcy  proceedings,  but  is  not  entitled  to  be  subrogated  to  the 
rights  of  the  state  or  municipality  so  as  to  occupy  th?  position  of  a 
creditor  entitled  to  priority.**  Further,  where  the  bankrupt  had  been 
county  tax  collector,  his  indebtedness  to  the  county  for  taxes  collected 
and  not  accounted  for,  or  for  taxes  which  should  have  been  collected 
and  for  which  he  is  liable  under  the  laws  of  the  state,  is  not  a  debt  for 
''taxes  legally  due  and  owing  by  the  bankrupt"  to  the  county,  and 
therefore  is  not  entitled  to  priority.*® 

A  sale  of  the  land  by  the  trustee  in  bankruptcy  does  not  divest  the 
lien  of  the  state  for  taxes  due  upon  it,  even  though  the  sale  was  made 
free  of  incumbrances.*^  But  in  that  case  the  taxes  are  to  be  paid  by  the 
purchaser  at  the  sale,  rather  than  out  of  the  funds  of  the  estate  in  bank- 
ruptcy, at  least  if  the  amount  realized  is  not  more  than  enough  to  dis- 
charge liens;**  and  the  purchaser,  paying  the  taxes,  is  not  subrogated 
to  the  rights  of  the  taxing  power  so  as  to  claim  priority.** 

The  same  section  of  the  bankruptcy  law  provides  that,  "in  case  any 
question  arises  as  to  the  amount  or  legality  of  any  such  tax,  the  same 
shall  be  heard  and  determined  by  the  court,"  that  is,  the  court  of  bank- 
ruptcy in  which  the  proceedings  are  pending.  This  applies  to  taxes  due 
to  the  United  States;  and  the  trustee  in  bankruptcy  may  resist  such  a 
tax,  and  have  the  accuracy  or  justice  of  the  claim  therefor  determined  by 
the  bankruptcy  court,  and  he  is  not  obliged  to  take  the  course  of  first 
paying  the  tax  claimed  and  then  filing  a  claim  for  a  refund.**  In  gener- 
al, where  the  claim  of  a  state  or  municipality  against  a  bankrupt  for  un- 
paid taxes  is  supported  by  sworn  valuations  which  appear  neither  un- 
just nor  illegal,  the  claim  must  be  allowed  as  a  priority  claim,  without 
reference  to  the  hardship  it  may  work  on  general  creditors.**  But  the 
court  of  bankruptcy  is  to  inquire  into  all  such  matters,  and  it  is  not  lim- 
ited to  such  defenses  or  objections  as  the  bankrupt  himself  might  have 


Bankr.  Rep.  427;    In   re  Siegel-HillmaD 
Dry  Goods  Co.,  2  Nat.  Bankr.  News,  856. 

»»  Cooper  Grocery  Co.  v.  Bryan,  127 
Fed.  815,  62  C.  C.  A.  496,  11  Am.  Bankr. 
Kep.  734 ;  In  re  Parker,  6  Ben.  286,  Fed. 
Caa.  No.  10,719. 

40  In  re  Waller,  142  Fed.  883,  15  Am. 
Bankr.  Rep.  753. 

41  Stokes  y.  State,  46  Ga.  412,  12  Am. 
Rep.  588.  9  N.  B.  R.  191;  Mesker  v. 
Koch,  76  Ind.  68;  Meeks  v.  Whatley,  48 
Miss.  837,  10  N.  B.  R.  498.  Compare  In 
re  Stalker,  123  Fed.  961,  10  Am.  Bankr. 
Rep.  709. 

Blk.Bkr.(3d  Ed.)— 80 


«s  In  re  Brinker,  128  Fed.  634, 12  Am. 
Bankr.  Rep.  122;  In  re  Conhaim,  100 
Fed.  268,  4  Am.  Bankr.  Rep.  58;  In  re 
Veltcb,  101  Fed.  251,  4  Am.  Bankr.  Rep. 
112.  See  In  re  Harvey,  122  Fed.  745,  10 
Am.  Bankr.  Rep.  567. 

« 8  In  re  M.  I.  Hibbler  Machine  SuppL\ 
Co.  (D.  C.)  192  Fed.  741,  27  Am.  Bankr. 
Rep.  612. 

♦*  in  re  W,  P.  wmiams  Oil  Corpora- 
tion (D.  C.)  265  Fted.  401,  45  Am.  Bankr. 
Rep.  278.  In  re  General  Film  Corpora- 
tion (C.  C.  A.)  274  Fed.  903. 

*»  In  re  BushneU  (D.  C.)  215  Fed.  651. 
33  Am.  Bankr.  Rep.  47. 
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raised  against  the  tax.  So,  for  instance,  the  state's  claim  for  a  tax 
should  not  be  allowed  where  it  was  based  upon  the  bankrupt's  false  and 
padded  return,  when,  if  the  real  facts  had  been  disclosed,  no  assessment 
could  properly  have  been  made.**  And  the  findings  or  determinations  of 
state  officers  in  fixing  the  amount  of  an  a'nnual  license  or  franchise  tax 
on  a  corporation  are  not  conclusive  on  the  court  of  bankruptcy,  which 
may  independently  review  the  amount  and  legality  of  the  tax.*^  And 
the  court  may  refuse  to  allow  a  claim  for  personal  taxes  on  the  ground 
that  the  property  supposed  to  be  taxed  did  not  actually  exist.^ 

§  622.  Same;  What  Taxes  Included. — The  provision  of  the  bank- 
ruptcy act  requiring  the  trustee  to  pay  all  taxes  legally  due  and  owing 
by  the  bankrupt  intends  that,  while  the  estate  is  in  the  hands  of  the  trus- 
tee, his  custody  of  it  shall  not  operate  as  a  bar  to  the  collection  of  taxes 
which  would  be  collectible  under  the  law  if  the  property  had  remained 
in  the  possession  and  control  of  the  bankrupt  himself.**  Hence  the 
funds  of  the  estate  in  the  hands  of  the  trustee  are  subject  to  state  and 
local  taxation  in  that  taxing  district  where  the  values  might  have  been 
assessed  for  taxation  if  the  bankruptcy  had  not  supervened,  and  on  prop- 
er application  the  court  will  order  the  payment  of  such  taxes  by  the  trus- 
tee, as  coming  within  the  spirit,  if  not  the  letter,  of  the  bankruptcy  act.^ 
In  eflFect,  the  word  "tax,"  as  used  in  this  part  of  the  law,  is  not  employed 
in  any  restricted  sense,  but  broadly,  so  as  to  include  all  obligations  im- 
posed by  the  state  and  general  governments  under  their  respective  tax- 
ing or  police  powers  for  governmental  or  public  purposes ;  and  hence  it 
will  include  a  license  fee  or  tax  imposed  on  the  privilege  of  carrying  on 
certain  lines  of  business  supposed  to  require  regulation  under  the  police 
power,  such  as  dealing  in  intoxicating  liquors  or  cigarettes."  The  term 
will  also  include  an  annual  license  fee  or  franchise  tax  imposed  on  a  cor- 
poration by  the  state  which  granted  its  charter,  though  it  does  no  busi- 
ness and  has  no  property  in  that  state.**  But  a  bonus  required  by  the 
state  law  to  be  paid  to  the  state  by  any  corporation  on  increasing  its 


4 «  In  re  E.  O.  Fisher  Corp.  (D.  C.)  229 
Fed.  316,  36  Am.  Bankr.  Rep.  509. 

47  In  re  Heffron  (D.  C.)  216  Fed.  642, 
'^  Am.  Bankr.  Rep.  443;  In  re  Simeoz, 
Inc.  (D.  C.)  243  Fed.  479,  40  Am.  Bankr. 
Rep.  195;  New  Jersey  v.  Anderson,  203 
U.  S.  483,  27  Sup.  Ct.  137,  51  L.  Ed.  284, 
17  Am.  Bankr.  Rep.  63. 

*8  In  re  Otto  Fruend  Arnold  Yeast 
Co.  (D.  C.)  178  Fed.  305,  24  Am.  Bankr. 
Rep.  458. 

40  In  re  Conhaim  (D.  C.)  100  Fed.  268, 
4  Am.  Bankr.  Rep.  58;    Compare  In  re 


Booth,  14  N.  B.  R.  232,  Fed.  Cas.  No.  1,- 
645. 

so  In  re  Sims  (D.  0.)  118  Fed.  356,  9 
Am.  Bankr.  Rep.  162. 

Bi  In  re  Otto  F.  Lange  Co.,  159  Fed. 
586,  20  Am.  Bankr.  Rep.  478.  But  see 
In  re  Ott,  95  Fed.  274,  2  Am.  Bankr. 
Rep.  637. 

52  New  Jersey  v.  Anderson,  203  U.  S. 
483,  27  Slip.  Ct.  137,  51  L.  Ed.  284,  17 
Am.  Bankr.  Rep.  63;  In  re  Halsey  Elec- 
tric Generator  Co.,  175  Fed.  825,  23  Am. 
Bankr.  Rep.  401. 


1267 


DEBTS  ENTITLED  TO  PRIOBITT 


§  623 


capital  stock,  is  not  a  tax.**  And  an  obligation  imposed  by  state  statute 
on  corporations  doing  business  within  the  state  to  collect  from  resident 
holders  of  its  bonds  or  other  obligations  the  state  tax  on  such  bonds,  by 
the  process  .of  having  the  treasurer  of  the  corporation  withhold  the 
amount  of  such  tax  from  the  interest  due  the  bondholders,  is  not  a  tax 
on  the  corporation,  though  it  is  liable  to  the  state  therefor,  and  hence  is 
not  entitled  to  priority  of  payment  out  of  the  estate  of  the  corporation  in 
bankruptcy,**  It  is  also  held  that  water  rents  due  to  a  municipality, 
which  are  levied  annually  on  property  as  a  tax  is  levied  and  made  a  lien 
in  like  manner,  are  "taxes"  within  the  meaning  of  the  bankruptcy  law/* 
And  It  appears  that  the  same  is  true  of  assessments  levied  for  local  im- 
provements, at  least  if  the  law  of  the  particular  state,  as  interpreted  by 
its  courts,  regards  and  treats  them  as  taxes  and  gives  the  same  remedies 
for  their  enforcement.**  But  an  assessment  levied  on  an  employer  of 
labor  under  the  workmen's  compensation  act  of  a  state  is  not  a  "tax" 
entitled  to  priority  of  payment.*'  Where  interest  accrues  on  delinquent 
taxes,  and  the  law  is  such  that  the  eventual  payment  of  the  taxes  with 
the  accrued  interest  is  equivalent  to  their  payment  at  the  appointed  time, 
the  interest  is  a  part  of  the  tax  and  therefore  entitled  to  priority  of  ;pj^y- 
ment.  But  a  penalty  imposed  for  the  nonpayment  of  the  tax  when  due 
is  not  a  part  of  the  tax  and  not  entitled  to  priority ;  and  the  fact  that  a 
statute  requiring  payment  of  an  additional  sum  if  the  tax  is.  not  paid 
when  due  calls  such  sum  "interest"  is  not  conclusive  on  the  bankruptcy 
court  that  it  is  not  a  penalty.** 

§  623.  Costs  and  Expenses  of  Administration. — Priority  is  given  to 
"the  actual  and  necessary  cost  of  preserving  the  estate  subsequent  to 
filing  the  petition."  And  even  where  property  of  the  estate  is  turned 
over  to  the  admiralty  court  to  be  sold  for  the  satisfaction  of  maritime 
liens,  the  proceeds  of  the  sale  are  subject  to  the  payment  of  the  neces- 
sary costs  incurred  by  the  bankruptcy  court  in  preserving  the  property 
until  it  was  so  turned  over.*®  The  costs  or  expenses  here  intended  are 
such  as  accrue  in  connection  with  the  custody  and  preservation  of  the 
property  in  the  interval  between  the  filing  of  the  petition  and  the  ap- 


«»  Commonwealth  of  Pennsylvania  v. 
York  Silk  Mfg.  Co..  192  Fed.  81,  112  C. 
C.  A.  613,  27  Am.  Bankr.  Rep.  525. 

»*  In  re  York  Silk  Mfg.  Co.,  188  Fed. 
735,  26  Am.  Bankr.  Rep.  650:  In  re  Wy- 
oming Valley  Ice  Co.,  145  Fed.  267,  16 
Am.  Bankr.  Rep.  594. 

»6  In  re  Industrial  Cold  Storage  &  Ice 
Co.,  163  Fed.  390,  20  Am.  Bankr.  Rep. 
£04;  In  re  MoUer,  14  Blatchf.  207,  Fed. 
Cas.  No.  9,700.    But  compare  In  re  Hills, 


221  Fed.  260,  137  C.  C.  A.  150,  34  Am. 
Bankr.  Rep.  43. 

»8  In  re  Stalker,  123  Fed.  961,  10  Am. 
Bankr.  Rep.  709. 

6  7  In  re  Farrell  (D.  C.)  211  Fed.  212, 
32  Am.  Bankr.  Rep.  212. 

69  In  re  Ashland  Emery  &  Corundum 
Co.  (D.  C.)  229  Fed.  829.  36  Am.  Bankr, 
Rep.  194.    And  see  supra,  §  512. 

5»  In  re  Hughes,  170  Fed.  809,  22  Am. 
Bankr.  Rep.  303, 
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pointment  of  a  trustee.  After  the  trustee  takes  charge,  similar  expenses 
will  be  classed  as  "costs  of  administration."  Among  them  may  be  in- 
cluded the  expense  of  storage  of  the  property  and  the  pay  of  a  watch- 
man or  keeper,*®  and  rent  of  the  store  or  other  building  occupied  by  the 
bankrupt  as  his  place  of  business,**  though  not  the  rent  of  such  portion 
of  the  building  as  he  occupies  as  a  residence.**  And  an  expert  employed 
by  the  bankrupt,  after  the  commencement  of  the  proceedings  and  be- 
fore the  adjudication,  with  the  consent  of  the  creditors,  to  make  certain 
surveys,  and  calculations  having  an  important  bearing  on  the  collection 
of  the  bajikrupt's  claims  against  third  persons,  and  who  renders  serv- 
ices which  inure  largely  to  the  benefit  of  the  creditors,  may  have  a  pre- 
ferred claim  for  his  compensation.**  But  one  who  has  paid  the  pre- 
mium on  a  policy  of  fire  insurance  held  by  him  under  a  pledge,  and 
which  is  afterwards  assigned  to  the  receiver  of  the  assured  in  bank- 
ruptcy, is  not  entitled  to  a  preference  for  the  payment  of  such  claim,  and 
the  payment  of  the  same  by  the  receiver  is  not  authorized.** 

Next  in  order  of  priority  are  the  filing  fees  paid  by  creditors  in  invol- 
untary cases ;  and  to  this  the  amendatory  act  of  1903  added  a  provision 
thai  when  property  transferred  or  concealed  by  the  bankrupt  is  recov- 
ered' for  the  benefit  of  the  estate  by  the  efforts  and  at  the  expense  of 
one  or  more  creditors,  the  reasonable  expenses  of  such  recovery  shall 
likewise  have  priority.  This,  however,  was  not  retroactive  and  did  not 
apply  to  bankruptcy  proceedings  begun  before  its  enactment.*"^  The 
fees  paid  by  voluntary  bankrupts  on  filing  their  papers  are  naturally 
not  returnable  to  them,  but  it  has  been  held  that  a  person  advancing 
money  to  the  bankrupt  to  pay  the  fees,  has  a  first  lien  on  the  estate  for 
its  repayment.**  The  "costs  of  administration'*  are  next  entitled  to  satis- 
faction, and  these  will  include  the  commissions  of  the  referee  and  trus- 
tee,*' and  ordinary  and  necessary  expenses  incurred  in  caring  for  ^nd 
collecting  the  estate  of  the  bankrupt,  but  not  usually  the  cost  of  continu- 
ing the  bankrupt's  business,**  nor  expenditures  made  by  the  receiver  or 
trustee,  for  the  sole  benefit  of  general  creditors,  in  carrying  out  con- 


•oln  re  AHen,  96  Fed.  512,  3  Am. 
Bankr.  Rep.  38;  In  re  MitcheU,  212 
Fed.  932,  129  C.  C.  A.  452. 

fli  Supra,  §i  211,  307,  522. 

« 2  In  re  Hersey,  171  Fed.  1001,  22  Am. 
Bankr.  Rep.  860. 

•»  In  re  Nounnan  &  Orr,  1  Utah,  44. 

•*  In  re  Hamilton,  102  Fed.  6S3,  4  Am. 
Bankr.  Rep.  543. 

«5  In  re  Felson  (D.  C.)  139  Fed.  275, 
15  Am.  Bankr.  Rep.  185.  Creditors  con- 
tributing to  the  expense  of  litigation  by 
the  trustee  are  not  generally  entitled  to 


preferential  payment  from  the  fund  re- 
covered, beyond  repayment  of  their  ex- 
pense contributions.  In  re  Butcher  (D. 
C.)  266  Fed.  239,  45  Am.  Bankr.  Rep.  300. 

•«  Whiston  V.  Smith,  2  Low.  101,  Fed. 
Cas.  No.  17,523. 

•Tin  re  Cramond,  145  Fed.  966,  17 
Am.  Bankr.  Rep.  22. 

•«  In  re  Bourlier  Oomice  ft  Roofing 
Co.,  133  Fed.  958,  18  Am.  Bankr.  Rep. 
585.  See  Searle  v.  Mechanics'  Lonn  k 
Trust  Co.,  249  Fed.  942,  161  C.  C.  A. 
213,  41  Am.  Bankr.  Rep.  786. 
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tracts  of  the  bankrupt  which  were  thought  to  be  profitable.**  And  it  is 
important  to  observe  that  the  costs  which  are  given  priority  are  costs 
incurred  in  the  bankruptcy  proceedings  itself  or  in  connection  with  it. 
A  claim  for  taxable  costs  incurred  by  a  creditor  in  good  faith  before  the 
filing  of  the  petition  in  an  action  to  recover  a  provable  debt,  is  a  claim* 
which  may  be  proved  and  allowed  in  the  bankruptcy  proceedings,  but  it 
is  not  a  debt  entitled  to  priority  of  payment,'*  unless  there  is  some  provi- 
sion of  the  local  law  under  which  such  costs  may  claim  a  preference.'* 
But  an  assignee  for  the  benefit  of  creditors,  whose  functions  are  super- 
seded by  the  institution  of  bankruptcy  proceedings  against  the  assignor, 
has  a  lien  on  the  assets  and  a  preferred  claim-  for  his  necessary  disburse- 
ments and  for  the  reasonable  value  of  his  services  and  those  of  his  coun- 
sel, in  so  far  as  such  services  increased  or  benefited  the  estate  of  the 
bankrupt.'* 

As  to  the  position  of  secured  creditors,  the  better  opinion  is  that  the 
holder  of  a  lien  on  specific  property  of  the  bankrupt,  the  validity  .of 
which  is  not  disputed,  is  entitled  to  payment  in  full  from  the  proceeds 
of  the  property,  when  it  is  sold  by  the  trustee,  with  interest  to  the  time 
of  payment,  and  cannot  be  required  to  contribute  anything  to  the  gen- 
eral expenses  of  the  bankruptcy  proceeding.'*  But  a  secured  creditor 
who  makes  use  of  the  bankruptcy  court  and  its  officers  to  realize  on 
his  security  may  be  required  to  contribute  his  proportion  to  the  costs  of 
the  proceedings,  and  especially  for  the  preservation  of  the  property  dur- 
ing their  pendency,  where  there  is  not  sufficient  unincumbered  estate 
for  the  purpose.'* 

§  624.  Receivers'  Certificates. — ^The  amount  of  an  issue  of  receiver's 
certificates  authorized  by  a  court  of  bankruptcy,  to  raise  the  money  re- 
quired for  the  care  and  preservation  of  the  property  of  the  estate,  rep- 


•»  In  re  Bourlier  Cornice  &  Roofing 
Co.,  133  Fed.  958,  13  Am.  Bankr.  Rep. 
585. 

70  In  re  The  Copper  King,  143  Fed. 
649, 16  Am.  Bankr.  Rep.  148 ;  In  re  Dan- 
iels,  110  Fed.  745,  6  Am.  Bankr.  Rep.  699; 
In  re  Beaver  Coal  Co.,  107  Fed.  98,  5 
Am.  Bankr.  Rep.  787;  In  re  Alien,  96 
Fed.  512,  3  Am.  Bankr.  Rep.  38. 

Ti  In  re  Daniels,  110  Fed.  745,  6  Am. 
Bankr.  Rep.  099;  In  re  Lewis,. 99  Fed. 
935,  4  Am.  Bankr.  Rep.  51. 

7  2  Randolph  v.  Scruggs,  190  U.  S.  533. 
23  Sup.  Ct.  710,  47  L.  Ed.  1165,  10  Am. 
Bankr.  Rep.  1;  In  re  Chase,  124  Fed. 
753,  59  C.  C.  A.  629.  Compare  Stearns 
V.  FUck,  103  Fed.  919,  4  Am.  Bankr.  Rep. 
723 ;    In'  re  Peter  Paul  Book  Co.,  104 


Fed.  786,  5  Am.  Bankr.  Rep.  105.  See» 
supra,  %  444.  As  to  compensation  of  a 
receiver  appointed  by  a  state  court,  see 
In  re  J.  H.  Alison  Lumber  Co.,  137  Fed. 
643,  14  Am.  Bankr.  Rep.  78.  And  sea 
Paine  v.  Archer,  233  Fed.  259.  147  C.  C. 
A.  265,  37  Am.  Bankr.  Rep.  454 ;  Hume 
\ .  Myers,  242  E^d.  827,  155  C.  C.  A.  415, 
39  Am.  Bankr.  Rep.  401;  In  re  Cooper 
(D.  C.)  243  Fed.  797.  40  Am.  Bankr.  I^ep. 
17, 

7  8  In  re  Allert,  173  Fed.  691,  23  Am. 
Bankr.  Rep.  101;  In  re  Clark  Coal  & 
Coke  Co.,  173  Fed.  658,  23  Am.  Bankr. 
Rep.  273,  But  .see  In  re  Tebo,  101  Fed. 
419,  4  Am.  Bankr.  Rep.  235;  loving  v. 
Moore,  37  App.  D.  C.  214. 

"*  In  re  J.  II.  Alison  Lumber  Co.  (D. 
O.)  137  Fed.  643,  14  Am.  Bankr.  Rep.  78. 
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rfesents  an  expenditure  for  the  benefit  of  all  parties  in  interest,  and  such 
certificates  are  entitled  to  priority  of  payment  out  of  the  proceeds  of 
such  property .''^  The  same  is  true  of  certificates  issued  by  the  receiver 
to  raise  money  for  the  purpose  of  carrying  on  the  business  of  the  bank- 
-rupt.'*  But  in  a  case  of  this  kind,  it  appeared  that  the  receiver  had  been 
authorized  to  borrow  the  sum  of  $10,000,  and  began  by  borrowing  half 
of  that  amount,  for  which  he  issued  certificates.  These  were  purchased 
by  a  company  which  was  the  surety  on  the  bankrupt's  bond  guarantee- 
ing the  performance  of  the  contracts  which  the  receiver  expected  to  com- 
plete. He  also  incurred  other  indebtedness  of  the  same  character,  for 
which  no  certificates  were  issued,  to  an  amount  in  excess  of  the  author- 
ized limit,  all  of  which  was  done  with  the  knowledge  of  the  surety  com- 
pany, to  which  the  receiver  paid  $1,000  on  account  of  the  certificates 
which  it  held.  It  was  held  that  the  holders  of  the  debts  incurred  by  the 
receiver,  for  which  no  certificates  were  issued,  to  the  amount  of  $6,000, 
were  entitled  to  pjirticipate  in  the  bankrupt's  assets  in  the  hands  of  the 
receiver  on  the  same  footing  with  the  remaining  $4,000  of  the  certifi- 
cates." 

§  625.  Attorney's  Claim  for  Services. — Under  the  bankruptcy  law 
of  1867,  an  attorney's  claim  for  legal  services  rendered  to  the  bankrupt 
in  preparing  the  petition  and  schedules,  and  for  advice  in  relation  thereto, 
was  not  a  privileged  or  priority  debt.'*  But  this  is  changed  by  the  pres- 
ent statute,  which  includes  among  the  "costs  of  administration,"  as  en- 
titled to  priority,  "one  reasonable  attorney's  fee,  for  the  professional 
services  actually  rendered,  irrespective  of  the  number  of  attorneys  em- 
ployed, to  the  petitioning  creditors  in  involuntary  cases,  to  the  bankrupt 
in  involuntary  cases  while  performing  the  duties  herein  prescribed,  and 
to  the  bankrupt  in  voluntary  cases,  as  the  court  may  allow."  '•  The  at- 
torney of  a  voluntary  bankrupt  may  therefore  claim  priority  for  his  fee, 
though  the  amount  of  it  is  to  be  fixed  by  the  court.  But  he  will  be  held 
to  have  waived  this  right  of  priority  if  he  makes  the  mistake  of  including 


T5  In  re  Alaska  Fishing  &  Develop- 
ment Co.  (D.  C.)  167  Fed.  875,  21  Am. 
Bankr.  Rep.  685. 

7«  Where  it  was  to  the  interest  of  se- 
cured creditors,  who  held  liens  on  the 
property  of  the  bankrupt,  that  the  plant 
should  be  put  into  successful  operation, 
and  they  acquiesced  In  the  appointment 
of  a  receiver  and  in  the  sale  of  the  prop- 
erty by  the  trustee  free  from  their  liens, 
receiver's  certificates,  lawfully  issued, 
are  entitled  to  priority  in  payment  out 
of  the  proceeds  of  the  property,  even 
over  the  liens  of  the  secured  creditors. 


In  re  Veler,  249  Fed.  633,  161  C.  O.  A. 
543,  41  Am.  Bankr.  Rep.  736. 

"  In  re  Restein  (D.  C.)  162  Fted.  98Q. 
20  Am.  Bankr.  Rep.  832. 

78  In  re  Hirschberg,  2  Ben.  466,  Fed. 
Cas.  No.  6,530 ;  I^  re  Jayeox,  7  N.  B.  R. 
140,  Fed.  Cas.  No.  7,239. 

70  Bankruptcy  Act  1898,  §  64b.  For 
professional  services  rendered  before  the 
bankruptcy,  an  attorney  is  merely  a  gen- 
eral creditor,  entitled  to  no  priority, 
though  he  may  have  a  charging  lien  on 
the  papers  in  his  hands.  Kraus  v.  CJen- 
tury  Gas  &  Electric  Fixture  Co.,  161 
App.  Div.  916,  145  N.  Y.  Supp.  1086. 
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his  fee  in  the  bankrupt's  list  of  debts  as  an  unsecured  claim.**  And  it 
may  be  proper  for  the  court,  in  its  discretion,  to  reject  such  claim  al- 
together, as  was  done  in  a  case  where  the  purchaser  of  property  subject 
to  a  mortgage,  while  a  foreclosure  suit  was  pending  in  a  state. court,  filed 
his  voluntary  petition  in  bankruptcy,  with  the  manifest  intention  of 
acting  adversely  to  the  interests  of  the  mortgagee.*^  As  for  the  compen- 
sation of  attorneys  employed  by  the  trustee  in  bankruptcy,  it  is  held 
that  this  is  properly  included  in  the  "costs  of  administration,"  although 
the  statute  does  not  so  specify,  the  allowance  of  a  fee  to  the  attorney  for 
"the  petitioning  creditors"  not  being  exclusive  of  the  right  to  allow  a 
priority  claim  to  the  attorneys  for  the  trustee.**  Thus,  where  an  at- 
torney is  retained  by  the  trustee  in  a  suit  to  recover  a  voidable  or  fraudu- 
lent preference  made  by  the  bankrupt,  his  reasonable  fee  should  be  al- 
lowed as  a  part  of  the  expenses  of  administration  and  accorded  priority 
of  payment.** 

§  626.-  Wages  of  Workmen,  Clerks,  and  Servants. — Priority  is  given 
by  the  bankruptcy  act  to  "wages  due  to  workmen,  clerks,  or  servants, 
which  have  been  earned  within  three  months  before  the  date  of  the  com- 
mencement of  proceedings,  not  to  exceed  three  hundred  dollars  to  each 
claimant."  **  A  claimant  who  comes  within  the  statute  does  not  lose  his 
right  of  priority  by  reason  of  the  fact  that,  within  four  months  before 
the  bankruptcy  and  while  the  employer  was  insolvent,  he  recovered  a 
judgment  against  him  for  the  wages  due.**  And  the  claim  of  a  father  for 
the  wages  due  to  his  minor  son,  employed  by  the  bankrupt,  is  entitled 
to^the  same  priority.**  But  a  claim  for  wages  for  an  unexpired  term  of 
employment,  the  employe  having  been  wrongfully  discharged,  is  not 
entitled  to  priority,  because  in  reality  the  demand  is  for  damages  for 
breach  of  the  contract,  and  not  for  "wages  which  have  been  earned," 
etc.*'  And  where,  by  agreement,  a  clerk  permits  his  employer  to  retain 
a  certain  portion  of  his  wages  each  week  to  form  a  fund  which  is  to  be 


80  In  re  MOrrls,  125  Fed.  841,  11  Am. 
Bankr.  Rep.  145. 

«i  Liddon  &  Bro.  v.  Smith,  135  Fed. 
43,  67  C.  O.  A.  517,  14  Am.  Bankr.  Rep. 
204. 

82  In  re  Standard  Fuller's  Earth  Co., 
186  Fed.  578,  26  Am.  Bankr.  Rep.  562; 
In  re  Grignard  Lithographing  Co.,  158 
Fed.  557,  19  Am.  Bankr.  Rep.  743. 

83  Page  V.  Rogers,  149  Fed.  194,  79  C. 
C.  A.  153,  17  Am.  Bankr.  Rep.  854. 

84  Bankruptcy  Act  1898,  S  64b,  cl.  4. 
See  In  re  Little  Elk  Logging  Co.  (D.  C.) 
218  Fed.  142,  33  Am.  Bankr.  Rep.  592. 
Where  the  trustee  was  authorized  to 
continue  under  the  bankrupt's  contract 
and  to  borrow  money,  the  lender  to  have 


a  lien  subject  only  to  the  costs  of  ad- 
ministration, laborers  and  materialmen 
were  held  entitled  to  priority.  In  re 
John  W.  Farley  &  Co.,  227  Fed.  878,  142 
O.  C.  A.  74,  36  Am.  Bankr.  Rep.  88. 

85  In  re  Haskelf  (D.  C.)  228  Fed.  819, 
36  Am.  Bankr.  Rep.  428;  In  re  Anson 
(D.  C.)  101  Fed.  608,  4  Am.  Bankr.  Rep. 
231.  Bnt  see  In  re  Burton  Bros.  Mfg. 
Co.  (D.  C.)  134  Fed.  157,  14  Am.  Bankr. 
Rep.  218. 

80  In  re  Harthom,  4  N.  B.  R.  103,  Fed. 
Cas.  No.  6,162. 

87  In  re  Schultz  &  Guthrie  (D.  O.)  235 
Fed.  907,  37  Am.  Bankr.  Rep.  604 ;  In  re 
Pevear,  17  N.  B.  R.  461,  Fed.  Cas,  No. 
11,058. 
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paid  to  the  clerk  or  used  for  his  benefit  later,  and  the  employer  becomes 
bankrupt,  the  clerk  cannot  claim  priority  for  the  sums  so  retained  dur- 
ing the  preceding  three  months  as  "wages,"  because  the  fund  has  be- 
come, by  the  contract  between  the  parties,  a  debt  of  a  difiFerent  class.** 
And  orders  for  goods,  drawn  by  a  manufacturing  company  in  favor  of 
its  employes,  are  not  preferred  claims  in  the  hands  of  the  drawees 
against  the  estate  of  the  company  in  bankruptcy.** 

As  to  the  terms  "workmen,"  "clerks,"  and  "servants,"  these  must  be 
understood  in  their  ordinary  and  popular  signification,  as  they  are  not 
terms  of  art.**  A  workman  is  a  laborer,  mechanic,  or  operative.  He  is 
distinguished  from  a  "servant"  in  the  nature  of  his  employment,  and 
from  a  "clerk"  in  that  his  labor  is  manual  or  mechanical,  rather  than 
intellectual.  He  is  also  an  artisan  or  craftsman,  as  distinguished  from 
those  who  direct,  superintend,  or  employ  the  labor  of  .others.  Thus,  a 
civil  engineer  employed  on  the  construction  of  a  railroad  is  not  a  work- 
man or  laborer,**  nor  a  carter  or  teamster,  in  so  far  as  concerns  the 
services  of  his  team.**  One  employed  as  a  salesman  in  a  stoi"e  or  shc^ 
is  a  "clerk"  within  the  meaning  of  the  statute,**  and  so  is  a  bookkeeper,** 
and  one  employed  for  a  temporary  service  in  adjusting  the  books  and 
accounts  of  the  bankrupt.**  As  to  "servants,"  it  has  been  held  under 
analogous  statutes  that  this  word  embraces  only  those  who  in  common 
parlance  are  called  servants,  that  is,  "hirelings  who  make  a  part  of  a 
man's  family,  employed  for  money,  to  assist  in  the  economy  of  the  fam- 
ily or  in  matters  connected  with  it."  *•  "A  servant  is  one  who  is  engaged 
not  merely  in  doing  work  or  services  for  another,  but  who  is  in  his  serv- 
ice, usually  upon  or  about  the  premises  or  property  of  his  employer,  and 
subject  to  his  direction  and  control  therein,  and  who  is  generally  liable 
to  be  dismissed."  *'  Yet  the  courts  have  striven  to  carry  out  the  obvious 
purpose  of  the  bankruptcy  law  to  give  special  protection  to  those  who 
are  dependent  on  their  daily  earnings,  and  in  so  doing  have  g^ven  a 


88  In  re  Caledonia  Goal  Co.  (D.  C.)  254 
Fed.  742,  43  Am.  Bankr.  Bep.  93 :  In  re 
Flick  (D.  O.)  105  Fed.  608,  5  Am.  Bankr. 
Rep.  465. 

8»  In  re  Erie  RoUlng  Mill  Co.  (D.  0.) 
1  Fed.  585. 

•oThat  the  compensation  of  an  em- 
ployee of  the  bankrupt  was  more  than 
$1,500  a  year,  so  that  he  is  not  within 
the  definition  of  a  'Vage  earner"  in 
another  part  of  the  statute,  does  not  of 
itself  prevent  him  from  claiming  prior- 
ity as  a  workman,  clerk  or  servant.  In 
re  Schultz  A  Guthrie  (D.  C.)  235  Fed. 
907,  37  AnoL  Bankr.  Rep.  604. 

»i  Pennsylvania  &  D.  R.  Co.  v.  Leuf- 
fer,  84  Pa.  St.  168,  24  Am.  Rep.  189.   On 


the  same  principle,  the  claim  of  a  mining 
engineer  for  unpaid  salary  is  not  entitled 
to  priority.  In  re  Gay  &  Sturgis  (D.  C.) 
233  Fed.  604,  36  Am.  Bankr.  Rep.  350. 

•3  Spruks  V.  Lackawanna  Dairy  Oo., 
189  Fed.  287,  26  Am.  Bankr.  R^.  554. 

08  In  re  Flick,   105  Fed.  603,  6  Am. 
Bankr.  Rep.  465. 

04  In  re  Baumblatt,  156  IHed.  422,  19 
Am.  Bankr.  Rep.  500. 

96  Ex  parte  Rockett,  2  Low.  622,  16  N. 
B.  R.  95,  Fed.  Cas.  No.  11,977. 

»o  Boniface  v.  Scott,  3  Serg.  &  R.  (Pa.) 
351. 

»7  Hey  good  v.  State.  59  Ala.  49;   Mor- 
gan V.  Bowman,  22  Mo.  538. 
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very  elastic  construction  to  this  term.  Thus,  it  is  held  that  musicians 
employed  at  regular  wages  to  play  in  a  theater,  restaurant,  roof  garden, 
or  other  such  place,  are  "servants"  for  the  purpose  of  this  statute.'^  And 
so  likewise,  there  are  decisions  that  persons  who  are  engaged  as  con- 
ductors or  other  employes  on  railroad  trains  come  within  the  definition 
of  "servants."  ••  But  "wages"  is  the  reward  paid  for  labor.  And  while 
it  is  none  the  less  wages  because  the  labor  is  paid  for  by  the  piece,  yet 
compensation  for  labor  is  not  wages  where  payment  is  by  the  job,  nor 
where  it  consists  of  the  profits  derived  from  the  labor  of  others,  and  this, 
though  the  claimant  himself  takes  part  in  the  work.**®  Therefore  one  who 
undertakes  the  perforftiance  of  a  definite  piece  of  work,  not  under  a  c  n- 
tract  for  his  personal  labor  or  service,  but  under  a  contract  for  the  per- 
formance of  the  work,  is  not  a  "workman,"  but  a  contractor,  and  the 
compensation  due  him  is  not  "wages,"  though  he  may  put  his  own  hand 
to  the  work.*®* 

Neither  of  the  terms  employed  in  this  section  of  the  bankruptcy  act 
can  properly  be  made  to  include  one  who  is  in  general  charge  and  com- 
mand of  a  business,  or  of  a  branch  of  it,  or  an  officer  of  a  corporation 
such  as  the  president,  secretary,  treasurer,  or  general  manager.  Persons 
in  this  class  of  employment  are  not  "workmen,  clerks,  or  servants,"  and 
arrears  of  salary  due  to  them  cannot  be  described  as  wages.*®*  Nor  is 
the  rule  altered  by  the  fact  that  such  a  person  may  occasionally  or  inci- 
dentally perform  services  of  a  clerical  or  mechanical  or  menial  charac- 
ter.*®*   Regard  is  to  be  had  to  the  general  character  and  scope  of  his  du- 


B  8  In  re  Caldwell,  164  Fed.  515,  21  Am. 
Bankr.  Rep.  236.  But  compare  In  re  All 
Star  Feature  Corp.  (D.  0.)  231  Fed.  251, 
36  Am.  Bankr.  Rep.  655,  in  which  it  was 
held  that  an  actress,  contracting  to  fill  a 
four-week's  engagement  at  a  high  salary, 
was  not  classifiable  as  a  workman  or 
servant. 

»»  Heygood  v.  State,  59  Ala.  49 ;  Con- 
ant  V.  Van  Schaiek,  24  Barb.  (N.  T.)  87. 

100  In  re  Thomas  Deutschle  &  Co.,  182 
Fed.  430,  25  Am.  Bankr.  Rep.  343. 

101  In  re  Thomas  Deutschle  &  Co.  182 
Fed.  430,  25  Am.  Bankr.  Rep.  343;  In  re 
Quackenbush  (D.  0.)  259  Fed.  599, 43  Am. 
Bankr.  Rep.  699;  In  re  Footville  Con- 
densed Milk  Co.  (D.  C.)  237  Fed.  136.  38 
Am.  Bankr.  Rep.  472 ;  Campfield  v.  Lang, 
25  Fed.  128;  In  re  Rose,  1  Nat.  Bankr. 
News,  212 ;  New  Orleans  &  N.  E.  R.  Co. 
T.  Reese,  61  Miss.  581. 

102  Keyes  v.  Davie,  231  Fed.  688,  145 
C.  O.  A.  574,  36  Am.  Bankr.  Rep.  884; 
In  re  Metropolitan  Jewelry  Co.  (D.  C.) 
216  Fed.  384 ;  Arnold  v.  Knapp,  75  W.  Va. 
804,  84  S.  E.  805 ;   In  re  Bonk  (D.  C.)  270 


Fed.  657,  46  Am.  Bankr.  Rep.  503 ;  In  re 
Crown  Point  Brush  Co.,  200  Fed.  882,  29 
Am.  Bankr.  Rep.  638;  In  re  Albert  O. 
Brown  &  Co.,  171  Fed.  281,  22  Am.  Bankr. 
Rep.  496 ;  In  re  Carolina  Cooperage  Co., 
96  Fed.  950,  3  Am.  Bankr.  Rep.  154 ;  In 
re  Grubbs  Wiley  Grocery  Co.,  96  Fed.  183, 
2  Am.  Bankr.  Rep.  442 ;  Wells  v.  South- 
em  Minnesota  Ry.  Co.,  1  Fed.  270;  Coffin 
V.  Reynolds,  37  N.  Y.  640.  Where  five 
workingmen  organized  a  corporation, 
each  paying  in  a  sum  of  money,  and  one 
of  them  acted  as  treasurer  and  director, 
in  addition  to  working  in  the  shop,  it  was 
considered  that  his  claim  for  compensa- 
tion as  such  treasurer  was  not  entitled  to 
priority  over  the  general  creditors  of  the 
corporation.  In  re  Boston  French  Range 
Co.  (D.  O.)  235  Fed.  916,  37  Am.  Bankr. 
Rep.  508. 

108  Winterraote  v.  MacLafferty,  233 
Fed.  95,  147  C.  C.  A.  165,  37  Am.  Bankr. 
Rep.  425;  In  re  Eagle  Ice  &  Coal  Co. 
(D,  C.)  241  Fed.  393,  39  Am.  Bankr.  Rep. 
1  *^4 ;  In  re  Continental  Paint  Co.  (D.  C.) 
1_0  Fed.  1^0.  34  Am.  Bankr.  Rep.  282. 
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ties,  as  defined  by  the  rules  or  by-laws  of  the  company  or  the  contract 
under  which  he  serves.  Thus,  the  fact  that  the  manager  of  a  branch 
store  of  the  bankrupt,  in  addition  to  his  duties  as  manager,  sold  goods, 
kept  the  store  clean,  and  kept  the  accounts,  does  not  make  him  a  work- 
man or  clerk  or  servant,  so  as  to  entitle  him  to  priority.***  On  the  other 
hand,  a  bookkeeper,  employed  as  such  and  working  in  that  capacity  up 
to  the  time  of  the  bankruptcy  of  his  employer,  a  corporation,  is  entitled 
to  priority  notwithstanding  the  fact  that  he  had  been  elected  treasurer 
of  the  company,  in  place  of  one  who  resigned,  and  held  that  office  for 
some  time,  where  he  received  no  salary  as  treasurer,  and  did  nothing  in 
that  office  except  to  sign  checks  when  directed  to  do  so  by  the  president 
of  the  company.*®*  And  the  steward  of  a  bankrupt  corporation  operating 
a  restaurant  was  held  entitled  to  priority  of  payment  of  his  wages,  though 
he  was  also  a  director  and  officer  of  the  company,  where  his  acts  and 
functions  in  the  latter  capacity  were  purely  formal.*** 

A  state  statute  cannot  enlarge  the  class  of  persons  to  whom  the  bank- 
ruptcy law  gives  priority  in  the  character  of  "workmen,  clerks,  or  serv- 
ants." Though  a  person  not  a  workman,  clerk,  or  servant  might  come 
under  the  description  of  "employe,"  or  similar  comprehensive  term,  in 
a  state  statute  giving  priority  of  payment,  this  would  not  entitle  him  to 
priority  in  bankruptcy.  For  the  clause  specifically  relating  to  labor 
claims  is  not  affected  or  enlarged  by  that  relating  to  claims  entitled  to 
priority  under  the  laws  of  a  state.**' 

The  wife  and  children  of  the  bankrupt  are  not  to  be  excluded  from  the 
class  of  creditors  entitled  to  priority  of  payment,  merely  on  account  of 
the  relationship,  if  they  have  rendered  services  to  the  bankrupt,  such  as 


See  Emerson  v.  Castor,  236  Fed.  29,  149 
C.  C.  A.  239,  37  Am.  Bankr.  Rep.  719. 
But  a  claim  for  salary  was  held  entitled 
to  priority  where  the  claimant,  although 
he  was  the  superintendent  of  a  shop, 
having  authority  to  hire  and  discharge 
men,  subject  to  the  control  of  the  general 
manager,  did  the  same  kind  of  work  as 
the  other  men  in  the  shop.  Blessing  v. 
Blanchard,  223  Fed.  35,  138  C.  C.  A.  399, 
Ann.  Gas.  1916B,  341,  35  Am.  Bankr.  Rep. 
135. 

104  In  re  Greenberger  (D.  C.)  203  Fed. 
583,  30  Am,  Bankr.  Rep.  117. 

106  In  re  H.  O.  Roberts  Co.  (D.  C.)  193 
Fed.  294,  27  Am.  Bankr.  Rep.  437.  And 
see  In  re  Capital  Paint  Co.  (D.  C.)  239 
Fed.  424. 

100  In  re  Swain  Co.  (D.  C.)  194  Fed. 
749,  28  Am.  Bankr.  Rep.  66. 

J  07  In  re  Crown  Point  Brush  Co.,  200 


Fed.  882,  29  Am.  Bankr.  Rep.  a38;  In 
re  Slomka,  122  Fed.  630,  58  C.  C.  A.  322, 
9  Am.  Bankr.  Rep.  635;  In  re  Shaw,  109 
Fed.  782,  6  Am.  Bankr.  Rep.  501 ;  In  re 
Reiser,  2  Nat.  Bankr.  News,  859.  But 
compare  In  re  City  Trust  Co.,  121  Fed. 
706.  58  C.  C.  A.  126,  10  Am.  Bankr.  Rep. 
231 ;  In  re  Kerby-Denis  Co.,  94  Fed.  818, 
2  Am.  Bankr.  Rep.  218.  But  see  In  re 
Western  Condensed  Milk  Co.,  261  Fed. 
62,  171  C.  C.  A.  658,  44  Am.  Bankr.  Rep. 
558.  In  this  case  it  was  held  that  claims 
of  laborers,  filed  and  allowed  as  prefer- 
red debts  by  a  state  court  under  the 
state  law  against  a  corporation  under  re- 
ceivership, were  entitled  to  priority  on 
the  subsequent  bankruptcy  of  the  cor- 
poration, as  debts  given  priority  by  the 
laws  of  the  state,  although  the  services 
were  rendered  more  than  three  months 
prior  to  the  bankruptcy. 
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would  be  rendered  by  any  other  "workman,  clerk,  or  servant,"  within 
three  months  prior  to  the  bankruptcy.*^ 

§  627.  Same;  Traveling  Salesmen. — ^The  courts  held  at  first  that  a 
traveling  salesman  or  "drummer"  was  not  a  workman  nor  a  clerk  or 
servant  of  his  employer  within  the  meaning  of  those  terms  as  used  in 
the  bankruptcy  act,  and  was  therefore  not  entitled  to  priority  of  pay- 

• 

ment,*^  and  that  when  he  sold  goods  on  a.  commission,  his  earnings 
could  not  be  described  as  "wages."  **•  But  this  clause  of  the  statute  was 
amended  in  1906,  by  incorporating  the  words  "traveling  or  city  sales- 
men,'* so  that,  at  present,  priority  is  given  to  "wages  due  to  workmen, 
clerks,  traveling  or  city  salesmen,  or  servants."  ***  This  amendment, 
however,  was  not  retroactive.***  The  doctrine  now  prevails  that  com- 
pensation payable  in  the  form  of  commissions  on  the  price  of  goods  sold 
is  to  be  treated  as  "wages."  **'  And  a  salesman  comes  within  the  mean- 
ing of  the  statute,  when  the  principal  and  important  part  of  his  employ- 
ment, to  which  all  else  is  subordinate,  is  the  selling  of  goods  or  soliciting 
orders  for  goods.  Thus  a  person  of  whom  this  is  true  is  none  the  less  a 
salesman  and  entitled  to  priority  in  that  character,  because  it  is  a  part  of 
his  duty  to  see  to  the  installation  of  the  goods  produced  and  sold  by 
his  employer,***  or  because  he  exercises  his  own  discretion  as  to  when 
and  where  he  shall  travel  and  maintains  an  office  in  a  city  at  his  own  ex- 
pense,*** or  because  he  is  .placed  in  charge  of  a  branch  office,  where  the 
office  itself  and  his  work  in  it  is  subordinate  and  auxiliary  to  his  work 
as  traveling  salesman.**® 

§  628.  Same;  Limitation  of  Three  Months. — Priority  is  given  by 
the  statute  to  wages  only  when  "earned  within  three  months  before  the 
date  of  the  commencement  of  proceedings."  Hence,  although  a  claim 
may  clearly  be  of  such  a  character  as  to  come  within  the  statute,  yet  if 


108  In  re  Strauch  (D.  C.)  208  Fed.  842, 
31  Am.  Bankr.  Rep.  36 ;  In  re  Starr  (D. 
C.)  232  Fed.  416,  36  Am.  Bankr.  Rep.  426 ; 
In  re  Davidson  (D.  C.)  233  Fed.  462,  87 
Am.  Bankr.  Rep.  480. 

109  In  re  Scanlan,  97  Fed.  26,  3  Am. 
Bankr.  Rep.  202;  In  re  Oreenewnld,  99 
Fed.  705,  3  Am.  Bankr.  Rep.  696.  But 
see  Gravatt  v.  State,  25  Ohio  St.  162. 

110  In  re  Mayer,  101  Fed.  227,  4  Am. 
Bankr.  Rep.  119. 

niAct  Cong.  June  15,  1906,  34  Stat. 
267,  amending  Bankruptcy  Act  1898,  f 
64b. 

112  In  re  Photo  Electrotype  Engraving 
Co.,  155  Fed.  684,  19  Am.  Bankr.  Rep. 
94. 

ii«In  re  Dexter,  158  Fed.  788;   In  re 


Fink,  163  Fed.  135,  20  Am.  Bankr.  Rep. 
897 ;  In  re  New  England  Thread  Co.,  154 
Fed.  742,  18  Am.  Bankr.  Rep.  840;  In  re 
National  Marble  &  Granite  Co.,  206  Fed. 
185,  31  Am.  Bankr.  Rep.  80.  But  part- 
ners who  sold  goods  for  the  bankrupt  on 
a  commission  basis,  maintaining  their 
own  office,  and  not  being  bound  to  devote 
any  particular  amount  of  their  time  to 
selling  the  bankrupt's  property,  are  not 
"traveling  salesmen."  In  re  Kominers 
CD.  O.)  252  Fed.  183,  40  Am.  Bankr.  Rep. 
431. 

11*  In  re  Roebuck  Weather  Strip  & 
Wire  Screen  Co.,  180  Fed.  497,  24  Am. 
Bankr.  Rep.  532. 

115  In  re  Dexter,  158  Fed.  788. 

11 « In  re  Gay,  188  Fed.  392. 


§   628  LAW  OF  BANKBUPTCT  1276 

the  wages  were  earned  more  than  three  moaliis  before  the  commence- 
ment of  the  proceedings,  it  is  not  entitled  to  priority,**''  and  the  creditor 
must  allege  in  his  statement  of  claim,  or  show  by  proof,  that  the  debt 
accrued  within  the  period  limited,***  and  if  only  a  part  of  it  accrued  with- 
in that  time,  then  he  is  entitled  to  priority  only  as  to  that  part.***    But  a 
creditor  having  a  claim  for  wages  much  exceeding  the  statutory  limit  of 
$300,  and  running  back  to  a  time  much  more  than  three  months  prior 
to  the  bankruptcy,  and  who  receives  payments  on  account  at  various 
times,  is  not  required  to  credit  payments  within  the  last  three  months 
so  as  to  reduce  wages  earned  within  that  period,  but  is  entitled  to  cred- 
it all  the  payments  to  the  earlier  items  of  the  account,  leaving  :jk5O0 
earned  within  the  last  three  months,  for  which  he  is  entitled  to  a  pref- 
erence.**^   Wages  earned  in  the  interval  between  the  filing  of  the  pe- 
tition and  the  adjudication  are  not  within  the  protection  of  the  statute,*** 
but  where  a  laborer  is  continued  in  his  employment  by  the  receiver  in 
bankruptcy,  who  carries  on  the  business  for  a  time,  his  wages  earned  un- 
der the  receivership  will  be  given  priority.***    Primarily,  however,  the 
statute  relates  to  wages  which  are  owing  at  the  time  of  the  bankruptcy, 
although  they  may  not  be  then  "due"  in  the  sense  of  being  immediately 
payable,  and  which  have  accrued  within  three  months.    It  was  not  the 
purpose  of  this  clause  to  make  a  distinction  between  wages  due  which 
have  been  earned  and  wages  due  which  have  not  been  earned,  or  to  de- 
termine the  wage  earner's  right  by  an  inquiry  into  the  amount  of  work 
done  during  the  period  of  employment.    The  purpose  is  merely  to  limit 
priority  to  wages  which  have  accrued  within  three  months.    The  fact 
that  during  the  three  months,  clerks  of  the  bankrupt  were  given  vaca- 
tions with  pay,  such  pay  to  be  withheld  until  the  end  of  the  year,  during 
which  time  the  employer  became  bankrupt  does  not  deprive  the  clerks 
of  the  right  to  priority  for  such  pay.**^     Finally,  wages  of  workmen, 
clerks,  or  servants  which  have  been  earned  more  than  three  months  be- 
fore the  commencement  of  the  proceedings  in  bankruptcy  are  not  enti- 
tled to  priority  merely  because  the  law  of  the  particular  state  may  grant 
priority  to  such  claims  for  a  longer  period  or  without  any  limitation  as 
to  the  time  of  their  accrual.    For  this  clause  of  the  bankruptcy  act  is  en- 
tirely  distinct  from  that  which  relates  to  persons  entitled  to  priority  un- 
der the  laws  of  the  state,  deals  exclusively  with  the  matter  to  which  it  re- 
lates, and  is  not  enlarged  or  in  any  way  affected  by  the  later  clause.*** 

117  In  re  Iluntenberg,  153  Fed.  768,  18  "i  In  re  Waties,  39   Fed.  264. 
Am.  Bankr.  Rep.  697.                                           122  In  re  Erie  Lumber  Co.,  150  Fed. 

118  In  re  Dunn.  181  Fed.  701,  25  Am.      817,  17  Am.  Bankr.  Rep.  689. 

Bankr.  Rep.  laS.  12s  in  re  B.  H.  Gladding  Co.,  120  Fed. 

lift  In  re  Burton  Bros.  Mfg.  Co.,  134  709,  9  Am.  Bankr.  Rep.  700. 

Fed.  157,  14  Am.  Bankr.  Rep.  218.  124  In  re  Slomka,  122  Fed.  630,  58  C. 

120  In  re  Van  Wert  Mach.  Co.,  186  Fed.  C.  A.  322,  9  Am.  Bankr.  Rep.  635;   In  re 

607,  26  Am.  Bankr.  Rep.  597.  Rouse,  Hazard  &  Co.,  91  Fed.  96.  33  C. 
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§  629.  Same ;  Advance  of  Money  to  Pay  Labor  Claims.— The  pro 
vision  of  the  bankruptcy  act  giving  priority  to  the  claims  of  workmen, 
clerks,  and  servants  is  for  the  benefit  of  the  wage  earner  alone,  and  does 
not  entitle  a  third  person  to  priority,  on  the  principle  of  subrogation  or 
otherwise,  who  has  advanced  to  the  bankrupt  money  with  which  to  pay 
the  wages  of  his  operatives  or  servants  and  which  has  been  used  for  that 
purpose.***  Thus,  in  one  of  the  cases  it  appeared  that  a  bankrupt  cor- 
poration gave  to  its  employes  orders  on  a  third  person  for  goods  and 
charged  the  same  against  the  current  wages  of  the  men.  The  third  per- 
son filled  such  orders  and  charged  the  amount  to  the  corporation,  which 
paid  the  same  from  time  to  time,  either  in  cash  or  by  note  or  credit  on 
its  books.  Under  the  local  statute,  the  employes  were  entitled  to  labor- 
ers' liens  on  the  property  of  the  corporation  for  wages  earned  within 
three  months  prior  to  the  bankruptcy.  It  was  held  that  no  right  of  jsub- 
rogation  to  such  liens  arose  in  favor  of  the  claimant,  the  third  person 
mentioned,  from  such  transactions,  nor  any  right  to  the  priority  given 
to  labor  claims  by  the  bankruptcy  act,  and  that  such  subrogation  would 
not  be  accorded  them  where  it  appeared  that,  if  it  were,  the  estate  would 
not  be  sufficient  to  pay  the  preferred  claims  in  full.***  But  under  the  law 
of  Massachusetts,  laborers  working  on  a  state  building  have  an  equita- 
ble lien  on  funds  remaining  in  the  hands  of  the' state's  officers,  which  is 
superior  to  any  interest  of  the  contractor's  trustee  in  bankruptcy.**' 

§  630.  Claims  of  United  States. — ^There  is  some  doubt  whether 
claims  of  the  United  States  government  against  a  bankrupt  wotild  be 
entitled  to  priority  of  payment  under  the  description  of  "debts  owing 
to  any  person  who  by  the  laws  of  the  states  or  the  United  States  is  en- 
titled to  priority,"  as  it  is  not  altogether  clear  that  it  was  meant  to  in- 
clude the  United  States  as  a  "person."  ***  But  at  any  rate,  this  provi- 
sion is  in  pari  materia  with  earlier  acts  of  Congress,  now  embodied  in 
the  Revised  Statutes,***  providing  for  priority  of  debts  due  to  the  United 


C.  A,  356,  1  Am.  Bankr.  Rep.  234;  In  re 
Marshall  Paper  Co-,  1  Nat.  Bankr.  News, 
294;  In  re  Union  Planing  Mill  Co.,  2  Nat 
Bankr.  News,  384,  But  compare  In  re 
Lawler,  110  Fed.  135,  6  Am.  Bankr.  Rep. 
184. 

126  Bell  V.  Arledge,'  192  Fed.  a37,  113  C. 
C.  A.  161,  27  Am.  Bankr.  Rep.  773;  Unit- 
ed Surety  Co.  v.  Iowa  Mfg.  Co.,  179  Fed. 
55,  102  C.  C.  A.  623,  24  Am.  Bankr.  Rep. 
726;  In  re  St.  Louis  Ice  Mfg.  &  StoVage 
Co.,  147  Fed.  752,  17  Am.  Bankr.  Rep. 
194;  In  re  North  Carolina  Car  Co.,  127 
Fed.  178,  11  Am.  Bankr.  Rep.  488;  In  re 
Paulson,  Fed.  Cas.  No.  10,849. 

126  J.  p.  Browder  &  Co.  v.  Hill,  136 


Fed.  821,  G9  C.  C.  A.  499,  14  Am.  Bankr. 
Rep.  619. 

127  Burr  V.  Commonwealth,  212  Mass. 
534,  99  N.  E.  323. 

128  See  Beaston  v.  Farmers'  Bank  of 
Delaware,  12  Pet.  102,  9  L.  Ed.  1017; 
Title  Guarantj'  &  Surety  Co.  v.  Guaran- 
tee Title  &  Trust  Co.,  174  Fed.  385,  98 
CCA.  603,  23  Am.  Bankr.  Rep.  340. 

129  "Whenever  any  person  indebted  to 
the  United  States  is  insolvent,  or  when- 
ever the  estate  of  any  deceased  debtor, 
in  the  hauds  of  the  excutors  or  adminis- 
trators, is  insufficient  to  pay  all  the  debts 
due  from  the  deceased,  the  debts  due  to 
the  United  States  shall  be  first  satisfied; 


§  ©30 


LAW  OF  BANKRUPTCY 


1278 


States  in  cases  of  insolvency,  and  requiring  every  assigptiee  or  other 
person  first  to  pay  the  debts  of  the  United  States."*  And  under  former 
bankruptcy  acts  it  was  held  that  the  general  government,  not  being 
specifically  named  in  such  statutes,  was  not  bound  by  them,  and  there- 
fore was  hot  compelled  to  proceed  against  a  bankrupt  debtor  under  and 
in  accordance  with  such  acts,  but  was  entitled  to  an  allowance  of  its  full 
claim  out  of  the  estate  in  bankruptcy,  without  regard  to  the  rights  of 
other  creditors.*'*  But  the  Supreme  Court  has  held  that  this  right  of 
priority  in  favor  of  the  United  States  no  longer  exists  under  the 
bankruptcy  act  of  1898,  so  far  as  regards  labor  claims,  but  that,  since 
the  section  of  the  act  relating  to  priority  claims  not  only  specifies  such 
claims  but  also  prescribes  the  order  of  their  payment,  and  since,  in  that 
enumerated  order,  labor  claims  are  named  before  "debts  entitled  to 
priority  under  the  laws  of  the  United  States,"  it  follows  that  labor 
claims  must  be  paid  in  full  before  payment  of  any  debt  due  to  the 
United  States,  except  for  taxes.*'*  Presumably  the  same  doctrine  should 
be  applied  to  the  other  classes  of  claims  accorded  priority  by  the  stat- 
ute, such  as  the  costs  and  expenses  of  administration,  including  the  com- 
pensation of  trustees,  referees,  and  receivers,  and  these  items  should  be 
paid  in  full  before  the  claims  of  the  United  States.*** 

But  after  these  preferred  claims  have  been  satisfied,  or  in  cases 
where  the  costs  and  expenses  of  administration  have  been  paid  and 
no  labor  claims  exist,  the  contest  will  be  between  the  United  States  and 
the  general  creditors  of  the  estate ;  and  there  is  no  reason  why  the  pro- 
visions of  the  Revised  Statutes  should  not  here  apply.  In  such  cases 
it  is  said  that  the  priority  of  the  United  States  extends  to  all  classes  of 
debts  and  to  all  the  debtor's  estate  which  comes  to  the  hands  of  his 
assignee  or  trustee.  The  latter  becomes  a  trustee  for  the  United  States 
and  where  he  has  notice  of  the  debt  due  to  the  government,  he  cannot 
escape  personal  liability  for  the  amount  of  it,  to  the  extent  of  the  value 


and  the  priority  hereby  estabUshed  shall 
extend  as  well  to  cases  in  which  a  debtor, 
not  having  sufficient  property  to  pay  all 
his  debts,  makes  a  voluntary  assignment 
thereof,  or  in  which  the  estate  and  ef- 
fects of  an  absconding,  concealed,  or  ab- 
sent debtor  are  attached  by  process  of 
law,  as  to  cases  in  which  an  act  of  bank- 
ruptcy is  committed.  Every  executor, 
administrator,  or  assignee,  or  other  per- 
son, who  pays  any  debt  due  by  the  per- 
son or  estate  from  whom  or  for  which 
he  acts,  before  he  satisfies  and  pays  the 
debts  due  to  the  United  States  from  such 
person  or  estate,  shall  become  answer- 
able in  his  own  person  and  estate  for  the 
debts  so  due  to  the  United  States,  or  for 


so  much  thereof  as  may  remain  due  and 
unpaid."    Rev.  Stat.  U.  S.  §§  3466,  3407. 

130  In  re  Stoever.  127  Fed.  394, 11  Am. 
Bankr.  Rep.  345;  Lewis  v.  United  States. 
92  U.  S.  618,  23  L.  Ed.  513. 

181  In  re  Huddell,  47  Fed.  206;  Lewis 
V.  United  States,  9a  U.  S.  618,  23  L.  Ed. 
513;  Mott  V.  Maris,  2  Wash.  C.  C.  196, 
Fed.  Cas.  No.  9,880;  United  States  v. 
Fisher,  2  Cranch,  358,  2  L.  Ed.  304. 

132  Guarantee  Title  &  Trust  Co.  v. 
Title  Guaranty  &  Surety  Co.,  224  U.  S, 
152,  32  Sup.  Ct.  457,  56  L.  Ed.  706.  27 
Am.  Bankr.  Rep.  873. 

183  See,  as  to  taxes,  In  re  Jacobson 
(C.  C.  A.)  263  Fed.  883,  45  Am.  Bankr. 
Rep.  1. 
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of  the  assets  coining  to  his  hands,  if  he  fails  to  provide  for  it  before 
making  distribution  to  other  creditors.  And  even  the  judgment  of  a 
court  of  competent  jurisdiction,  directing  such  distribution,  will,  af- 
ford the  trustee  no  justification,  in  such  a  case,  where  it  does  not  ap- 
pear that  the  United  States  was  made  a  party  to  the  proceeding  in  which 
such  judgment  was  rendered.  And  further,  the  United  States,  by  omit- 
ting to  prove  its  claim  in  the  bankruptcy  proceedings  until  after  such 
distribution  is  made,  does  not  lose  its  right  to  proceed  against  the  trus- 
tee personally,  as  the  doctrines  of  waiver,  laches,  and  estoppel  cannot 
be  invoked  against  the  sovereign.'**  A  claim  founded  upon  the  indorse- 
ment  of  a  bill  of  exchange,  of  which  the  government  is  the  holder,  is 
thus  entitled  to  priority,*^  and  so  is  a  claim  for  breach  of  condition  of  a 
bond  given  under  the  internal  revenue  laws,***  or  for  a  penalty  incurred 
by  a  violation  of  those  laws."''  And  the  government  is  entitled  to  pri- 
ority of  payment  out  of  the  estate  of  the  b^krupt  debtor  whether  he 
is  principal  or  surety,  or  solely  or  jointly  liable  with  others,***  and  though 
the  debt  was  contracted  by  a  foreigner  in  a  foreign  country.***  So  also, 
a  claim  of  the  United  States  for  customs  duties  on  goods  imported  by 
the  bankrupt  is  entitled  to  priority.***-  And  under  the  Act  of  Congress 
placing  the  railroads  under  federal  control  during  the  war,  the  twelfth 
section  of  which  declared  that  moneys  derived  from  the  operation  of 
the  railroads  should  be  the  property  of  the  United  States,  unpaid  freight 
charges  on  shipments  made  during  the  period  of  federal  control  are  fed- 
eral property,  and  the  claim  therefor  is  entitled  to  priority  in  a  bank- 
ruptcy proceeding.***  But  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation,  incorporated  under  the  general  corporation  laws  of 
the  District  of  Columbia,,  is  not  entitled  to  priority  of  payment  of  a  debt 
due  to  it  from  a  bankrupt  with  whom  the  corporation  made  a  contract  as 
a  principal,  and  not  as  an  agent  of  the  United  States  Government,  on 
the  theory  that  the  debt  was  one  due  to  the  United  States,  for  the 
claimant  having  been  incorporated  as  a  private  corporation,  it  is  not 
divested  of  that  character  by  the  fact  that  the  Government  owns  its 
stock.**!^ 

But  this  right  of  priority  is  not  in  the  nature  of  a  lien,  but  only  a 
preferential  right  of  payment  out  of  the  general  estate,  so  that  the  gov- 

18*  United  States  v.  Barnes,  31  Fed.  is »  Harrison  v.  Sterry,  5  Cranch,  289, 

705.                           ^  3  L.  Ed.  104. 

^35  United  States  v.  Fisher,  2  Cranch,  ,^o  in  re  Rosenthal  Bros.  (D.  C.)  23.5 

.%8,  2  L.  Ed.  304.  F^j   315   33  a,^    Bankr.  Rep.  1. 

no.  In  re  Webb,  2  N.  B.  R.  614,  Fed.  .    I           ^ 

Cas    No   17  313  ^*^  ^°  ^®  ®*  ^'  Hibner  Oil  Co.  (C.  C.  A.) 

13V  In  re  Bosey,  6  Ben.  507,  8  N.  B.  R.  ^64  Fed.  667,  45  Am.  Bankr.  Rep.  380. 

509,  Fed.  Cas.  No.  12,066.  a  41  ^^  In  re  Eastern  Shore  Shipbulld- 

188  Lewis  V.  United  States,  92  U.  S.  ing  Corp.  (C.  C.  A.)  274  Fed.  803. 
618,  23  L.  Ed.  513. 


§  630 


LAW  OP  BANKBUPTCT 


1280 


ernment  has  no  right  of  preference  over  the  holders  of  valid  Hens.^*' 
It  is  said,  however,  that  the  government  is  not  bound  by  the  general 
equity  rule  for  marshaling  assets,  nor  by  any  rule  prescribed  by  the 
bankruptcy  law  in  conformity  thereto,  any  further  than  as  that  rule  is 
founded,  in  the  particular  case,  on  the  liens  of  the  several  parties  inter 
sese.***  And  hence  the  government  may  enforce  its  right  of  priority 
without  first  exhausting  securities  which  it  may  hold.^**  And  the  United 
States  is  not  bound  by  the  rule  for  the  division  of  an  estate  as  between 
partnership  and  separate  creditors;  that  is,  though  the  claim  of  the 
government  is  against  an  individual  partner,  it  is  entitled  to  priority  of 
payment  out  of  the  partnership  funds,  and  vice  versa.*** 

It  was  held  under  former  bankruptcy  statutes  that  the  United  States 
was  under  no  obligation  whatever  to  prove  Its  claim  in  the  bankruptcy 
proceedings,  and  that  the  omission  to  do  so  did  not  affect  its  right  to 
priority."*  But  it  is  proAbly  otherwise  under  the  present  statute,  es- 
pecially in  view  of  the  fact  that  the  section  bearing  the  .general  title 
"Proof  and  allowance  of  claims"  includes  the  following:  "Debts  owing 
to  the  United  States  as  a  penalty  or  forfeiture  shall  not  be  allowed, 
except  for  the  amount  of  the  pecuniary  loss  sustained  by  the  act,  trans- 
action, or  proceeding  out  of  which  the  penalty  or  forfeiture  arose,  with 
reasonable  and  actual  costs  occasioned  thereby  and  such  interest  as  may 
have  accrued  thereon  according  to  law."  "' 

The  principle  of  subrogation  may  in  some  cases  entitle  a  third  person 
to  succeed  to  and  claim  that  right  of  priority  which  is  given  to  the 
United  States.  This  was  allowed  in  a  recent  case  to  a  surety  for  the 
bankrupt  on  a  bond  executed  to  the  United  States,  who  had  paid  a 
judgment  recovered  against  him  on  the  bond.***  And  the  same  rule 
has  been  applied  in  a  case  of  a  surety  who  has  paid  money  for  a  bank- 
rupt in  discharge  of  a.  customs  duty  bond,***  and  of  one  purchasing  im- 


1*2  United  States  v.  Hooe,  3  Cranch, 
73,  2  L.  Ed.  370;  United  States  v.  Me- 
chanics' Bank,  Gilp.  51,  Fed.  Cas.  No. 
15,756;  The  Thomas  Scattergood,  Gilp. 
1,  Fed.  Cas.  No.  11.106;  United  States 
V.  Griswold,  7  Sawy.  296,  8  Fed.  496. 

1*8  In  re  Strassburger,  4  Woods,  557, 
Fed.  Oas.  No.  13,526. 

144  United  States  v.  Lewis,  Fed.  Cas. 
No.  15,595,  affirmed  92  U.  S.  618,  23  L. 
Ed.  513. 

145  United  States  v.  Lewis,  Fed.  Cas. 
No.  15,595,  affirmed  92  U.  S.  618,  23  L. 
Ed.  513;  In  re  Strassburger,  4  Woods, 
557,  Fed.  Cas.  No.  13,526. 

i*«  Lewis  V.  United  States,  92  U.  S. 
618,  23  L.  Ed.  513;  Harrison  v.  Sterry, 
5  Cranch,  289,  3  L.  Ed.  104;  In  re  Bous- 


field  &  Poole  Mfg.  Co.,  17  N.  B.  R.  153, 
Fed.  Cas.  No..  1,704. 

147  Bankruptcy  Act  1898,  f  57j. 

148  Title  Guaranty  &  Surety  Co.  v. 
Guarantee  Title  &  Trust  Co.,  174  Fed. 
385,  98  C.  C.  A.  603,  23  Am.  Bankr.  Rep. 
340.  This  case  was  reversed  on  appeal 
(224  U.  S.  152,  32  Sup.  Ct  457,  56  L.  Ed. 
706,  27  Am.  Bankr.  Rep.  873),  but  only 
so  far  as  regards  the  priority  of  a  claim 
of  this  kind  over  labor  claims.  See  also 
In  re  P.  McGarry  &  Son,  240  Fed.  400. 
153  C.  C.  A.  326,  39  Am.  Bankr.  Rep.  224 : 
United  States  v.  National  Surety  Co.  (C. 
C,  A.)  262  Fed.  62,  44  Am.  Bankr.  Rep. 
525;  In  re  Scofield  Co.,  215  Fed.  4ri, 
131  C.  C.  A.  353. 

149  Kerr  v.  Hamilton,  1  Cranch,  O.  O. 
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ported  goods,  and  who  was  compelled,  in  order  to  obtain  possession  of 
them,  to  pay  the  duties  which  the  importer  should  have  paid,***  and 
likewise  in  favor  of  an  internal  revenue  officer  paying  to  the  govern- 
ment the  amount  of  a  dishonored  check  received  by  him  from  a  debtor  to 
the  government.^ 

§  631.  Claims  of  State  or  Municipality. — A  state  is  a  "person"  with- 
in the  meaning  of  that  provision  of  the  bankruptcy  act  which  gives  pri- 
ority to  "debts  owing  to  any  person  who  by  the  laws  of  the  states  or 
the  United  States  is  entitled  to  priority,"  and  hence  is  a  preferred  claim- 
ant against  a  bankrupt  if  its  own  laws  so  provide."^  And  if  the  insol- 
vency law  of  the  state  makes  the  municipal  corporations  of  the  state 
preferxed  creditors  of  an  insolvent,  a  county  having  a  claim  against  a 
bankrupt  is  entitled  to  priority  of  payment  out  of  his  estate,^**  but  not 
unless  some  state  law  so  provides.***  And  if  the  state  law  regulating 
assignments  for  creditors  or  the  administration  of  insolvents'  estates  de- 
clares that  it  shall  be  for  the  equal  and  common  benefit  of  all  creditors, 
and  supersedes  the  common-law  rule  that  debts  due  the  crown  were  en- 
titled to  priority  as  against  general  creditors,  the  state  itself  can  claim 
no  priority  in  bankruptcy  proceedings  against  its  debtor.*"  But  assum- 
ing  the  state  to  be  entitled  to  priority,  this  right  will  attach  to  a  claim 
upon  a  contract  for  the  hire  of  convict  labor,*"*  and  for  the  price  of  goods 
made  in  the  state  prison  and  sold  to  the  bankrupt,  or  any  other  property 
of  the  state  so  sold,**'  and  a  judgment  rendered  in  favor  of  the  state 
against  a  surety  on  a  bail  bond  given  for  the  appearance  of  a  person  un- 
<ler  indictment  for  a  crime.'"  But  the  state  has  no  claim  to  priority 
against  a  bankrupt  bank  in  which  the  warden  of  a  penitentiary  had  de- 


&46,  Fed.  Cas.  No.  7,731.  But  see  Pol- 
lork  V.  Pratt,  2  Wash.  C.  C.  490,  Fed. 
Cas.  No.  11,256. 

150  In  re  Kirkland,  2  Hughes,  206,  14 
N.  B.  R.  139,  Fed.  Cas.  No.  7,843. 

131  In  re  McBrlde,  19  N.  B.  K.  452, 
Fed.  Cas.  No.  8,662.  But  see  Wilkinson 
V.  Babbitt,  4  DIU.  207,  Fed.  Cas.  No. 
17,668. 

1 62  In  re  Western  Implement  Co.,  166 
Fed.  676,  22  Am.  Bankr.^Rep.  167.  The 
law  of  Alabama  does  not  give  priority  to 
a  debt  due  to  the  state  from  an  insolvent 
debtor,  or  a  decedent,  except  for  taxes, 
and  a  contract  debt  due  to  the  state  from 
a  bankrupt  is  therefore  not  entitled  to 
priority.  State  of  Alabama  v.  Martin, 
256  Fed.  313,  167  0.  C.  A.  661,  43  Am. 
Bankr.   Rep.   450. 

158  In  re  Worcester  County,  102  Fed. 
808,  42  C.  C.  A.  687,  4  Am.  Bankr.  Rep. 
Blk.Bkb.(3d  Ed.)— 81 


496;  In  re  Wright,  95  Fed.  807,  2  Am. 
Bankr.  Rep.  592. 

1 64  In  re  Waller,  142  Fed.  883,  15  Am. 
Bankr.  Rep.  753;  In  re  Manistee  Watch 
Co.,  197  Fed.  455,  28  Am.  Bankr.  Rep. 
316. 

i»»  In  re  Devlin,  180  Fed.  170,  24  Am. 
Bankr.  Rep.  863. 

ISO  In  re  Worcester  County,  102  Fed. 
-SOS,  42  C.  C.  A.  637,  4  Am.  Bankr.  Rep. 
496;  In  re  Dodge,  4  DiU.  532,  Fed.  Cas. 
No.  3,949;  In  re  Southwestern  Car  Co., 
9  Blss.  76,  19  N.  B.  B.  404,  Fed.  Cas.  No. 
13,192. 

157  In  re  Mercer,  171  Fed.  81,  96  C.  C. 

A.  185,  22  Am.  Bankr.  Rep.  413;  In  re 
Mellor,  10  Ben.  58,  17  N.  B.  R.  402,  Fed. 
Cas.  No.  9,401. 

iss  In  re  Chamberlin,  9  Ben.  149,  17  N. 

B.  R.  49,  Fed.  Cas.  No.  2,580. 
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posited  funds  in  his  own  name,  as  he  is  liable  to  the  state  on  his  bond.**'* 
It  should  also  be  observed  that  this  preferential  right  of  a  state  or  its 
municipalities  is  subject  to  the  provision  of  the  bankruptcy  act  that 
"debts  owing  to  the  United  States,  a  state,  a  county,  a  district,  or  a  mu- 
nicipality,  as  a  penalty  or  forfeiture,  shall  not  be  allowed,  except  for  the 
amount  of  the  pecuniary  loss  sustained  by  the  act,  transaction,  or  pro- 
ceeding out  of  which  the  penalty  or  forfeiture  arose,  with  reasonable 
and  actpal  costs  occasioned  thereby  and  guch  interest  as  may  have  ac- 
crued thereon  according  to  law."  ^^ 

§  632.  Claims  Entitled  to  Priority  Under  State  Laws.— While  a 
state  law  could  not,  of  its  own  force,  grant  or  determine  priorities  of 
payment  in  the  distribution  of  a  bankrupt's  estate,  yet  that  clause  of  the 
national  bankruptcy  l^w  which  accords  priority  to  "debts  owing  to  any 
person  who,  by  the  laws  of  the  states  or  the  United  States,  is  entitled  to 
priority"  adopts  the  law  of  the  state  for  this  purpose  and  makes  it  appli- 
cable as  federal  law  in  determining  the  question  of  priorities.^**^  And  the 
controlling  principle  is  that  the  creditor  shall  be  allowed  the  same  prior- 
ity under  the  bankruptcy  act  as  he  would  have  had  under  the  state  law 
governing  the  distribution  of  the  estates  of  insolvent  debtors,  if  that 
law  had  not  been  superseded  by  the  bankruptcy  act.***  For  a  state  in- 
solvency law,  though  its  operation  upon  insolvents  is  suspended  while 
the  national  bankruptcy  law  is  in  force,  still  remains  a  "law  of  the  state" 
within  the  meaning  of. this  clause.***  And  a  creditor  may  claim  a  right 
of  priority  in  payment  which  the  law  of  the  state  gives  him,  though  he 
does  not  set  up  such  claim  until  more  than  a  year  after  the  adjudication 
in  bankruptcy,  when  the  question  of  the  distribution  of  assets  first 
arises.*®*  But  this  provision  does  not  operate  to  place  all  preferred 
debts  of  this  class  upon  a  plane  of  equality;  but  liens  created  by  the 
laws  of  the  state  will  attach  to  the  property  of  a  bankrupt  in  the  hands 


180  In  re  Corn  Exchange  Bank,  7  Blss. 
400,  15  N.  B.  R.  431.  Fed.  Cas.  No.  3,242. 

180  Bankruptcy  Act  1S98,  §  57J. 

i«i  Central  Trust  Co.  of  Illinois  v. 
George  Lueders  &  Co.,  221  Fed.  829,  137 
C.  C.  A.  387,  34  Am.  Bankr.  Rep.  61; 
In  re  Bennett,  1.53  Fed.  673,  82  C.  C.  A. 
531,  18  Am.  Baukr.  Rep.  320,  847;  And 
see  In  re  Leflys,  229  Fed.  695,  144  C.  C. 
A.  105,  36  Am.  Bankr.  Rep.  306;  Mc- 
Dermott  v.  Tolt  Land  Co.,  101  Wash. 
114,  172  Pac.  207 ;  In  re  New  Gait  House 
Co.  (D.  C.)  199  Fed.  533;  Bean  v.  Orr, 
182  Fed.  599,  105  C.  C.  A.  137,  25  Am. 
Bankr.  Rep.  400;  In  re  Bazemore  (D, 
C.)  189  Fe<l.  236,  26  Am.  Bankr.  Rep. 
494.     In  this  clause  of  the  Bankruptcy 


Act,  the  word  "state"  is  broad  enough 
to  include  Porto  Rico,  so  that  a  person 
who  is  entitled  to  priority  under  the 
laws  of  Porto  Rico  is  entitled  to  priority 
in  bankruptcy.  In  re  ^Idal,  233  Fed- 
733,  147  C.  C.,A.  499,  36  Am.  Bankr. 
Rep.  783.  Compare  Gandla  &  Stubbe 
V.  Cadierno,  2.33  Fed.  739,  147  C.  C.  A. 
505,  36  Am.  Bankr.  Rep.  789. 

ic2jn  re  Jones,  151  Fed.  108,  18  Am. 
Bankr.  Rep.  206. 

163  In  re  Wright,  95  Fed.  807,  2  Am. 
Bankr.  Rop.  592. 

i*«*  In  re  Ashland  Steel  Co.,  168  Fed. 
679,  94  C.  C.  A.  165.  21  Am.  Bankr.  Rep. 
834.   • 
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of  his  trustee  in  the  satne  relative  rank  and  order  in  which  they  are  fixed 
by  the  state  statutes.*^  As  an  example  of  a  priority  right  given  by  state 
law,  we  may  cite  the  case  of  a  statute  providing  that  persons  who  shall 
have  furnished  materials  or  supplies  for  the  carrying  on  of  the  business 
of  any  manufacturing  company  shall  have  a  lien  on  its  property  and  ef- 
fects involved  in  the  business,  superior  to  any  mortgage  or  other  incum- 
brance thereon.***  So  the  laws  of  some  states  give  a  preferential  right 
of  payment  to  the  holders  of  mechanics'  liens,  and  this  will  be  recog- 
nized and  enforced  in  bankruptcy.**'  And  where  the  civil  law  prevails, 
community  property  is  primarily  a  fund  for  the  payment  of  community 
debts,  and  will  be  so  applied  in  bankruptcy,  the  law  postponing  the 
claim  of  an  antenuptial  creditor.***  In  some  states  also,  the 
statutes  give  a  preference  to  debts  due  from  an  insolvent  person  in  the 
character  of  a  guardian,  to  his  ward,  which  will  furnish  the  rule  for  dis- 
tribution in  bankruptcy.***  And  if  the  local  law  gives  priority  to  the 
legal  costs  and  expenses  of  an  attachment  suit  against  an  insolvent,  as 
is  the  case  in  several  states,  such  items  will  be  accorded  a  like  priority 
in  bankruptcy  proceedings.*''^*  But  the  right  of  antecedent  creditors,  un- 
der the  laws  of  the  particular  state,  to  set  aside  a  conveyance  made  by 
their  debtor  without  consideration,  as  being  in  fraud  of  their  claims,  but 
which,  by  the  same  law,  is  valid  as  to  subsequent  creditors  or  purchas- 
ers, is  not  a  debt  which  is  given  priority  by  the  state  law  so  as  to  be  en- 
titled to  priority  in  bankruptcy,*'* 

§  633.  Landlord's  Claim  for  Rent. — In  several  states,  the  local  law 
gives  priority  of  payment  to  the  claim  of  a  landlord  for  rent  due  and  un- 
paid, in  case  of  the  insolvency  of  the  tenant  or  where  an  execution  is 
levied  on  his  goods,  usually,  however,  with  the  limitation  that  such 
claim  is  enforceable  only  against  leviable  or  distrainable  property  on  the 
demised  premises,  and  only  for  rent  accrued  within  a  limited  period,  as, 
one  year.     Such  a  law  will  be  applicable  in  bankruptcy  proceedings 


iMin  re  Falls  City  Shirt  Mf^.  Co., 
98  Fed.  502,  3  Am.  Bankr.  Rep.  437. 

I'eein  re  Bennett,  153  Fed.  673,  82 
C.  C.  A.  531.  18  Am.  Bankr.  Rep.  847. 
And  see  In  re  Rheinstrom  &  Sons  Co. 
(P.  C.)  207  Fed.  119:  Ix)iiisvnie  Woolen 
Mills  Co.  V.  Johnson.  228.  Fed.  6(m.  143 
C.  C.  A.  128,  37  Am.  Bankr.  Rep.  07. 

i«7in  re  Qark  Coal  &  Coke  Co.,  173 
Fed.  658.  23  Am.  Bankr.  Rep.  273.  See 
In  re  Cramond,  145  P'ed.  966,  17  Am. 
Bankr.  Rep.  22;  In  re  Fowble  (D.  C.) 
213  Fed.  676;  Intei-state  Contracting  & 
Supply  Co.  V.  Belleville  Sav.  Bank,  197 
111.  App.  30. 

i«8  In  re  Chavez  (C.  C.  A.)  149  Fed. 
73,  17  Am.  Bankr.  Rep.  C41. 


180  In  re  Crow,  116  Fed.  110,  7  Am. 
Bankr.  Rep.  545.  Compare  In  re  Jones, 
151  Fed.  lOS.  18  Am.  Bankr.  Rep.  206. 

170  In  re  Amoratis,  178  Fed.  919.  102 
C.  C.  A.  207;  In  re  Iroquois  Mach.  Co., 
166  Fed.  629,  22  Am.  Bankr.  R-ep.  183; 
In  re  Goldberg  &  Bros.,  144  Fed.  566 ;  In 
re  Lewis,  99  Fed.  935.  4  Am.  Bankr.  Rep. 
51.  But  compare  In  re  The  Copper 
King,  143  Fed.  ^0,  16  Am.  Bankr.  Rep. 
148. 

171  Globe  Bank  &  Trust  Co.  of  Padu- 
cah  V.  Martin.  236  U.  S.  288,  35  Sup. 
Ct.  377,  59  L.  Ed.  583,  34  Am.  Bankr. 
Rep.  162. 
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against  the  tenant,  and  the  lessor  will  be  entitled  to  claim  the  priority 
which  the  local  law  gives  him."*  And  \ie  is  not  required  to  bring  an 
action  in  a  state  court  for  the  establishment  of  his  lien,  or  to  levy  on  the 
property,  but  may  at  once  prove  his  debt  and  be  heard  in  the  court  of 
bankruptcy  in  support  of  his  claim  to  priority,"*  unless  the  local  statute 
requires  him  to  levy  a  distress  as  a  condition  precedent  to  claiming  a 
lien.*'*  But  where  the  landlord  permits  the  receiver  or  trustee  in  bank- 
•  ruptcy  to  make  a  sale  in  bulk  of  the  entire  equipment  of  the  bankrupt's 
business,  including  some  assets  which  would  be  subject  to  his  claim  for 
rent  and  some  which  would  not, 'making  no  objection  and  interposing 
no  claim,  he  cannot  ask  the  court  to  apportion  the  proceeds  of  the  sale 
so  as  to  give  him  priority  of  payment  out  of  any  part  of  the  fund."* 
And  where  the  state  law  limits  the  right  of  priority  to  such  rent  as  may 
be  due  for  not  more  than  one  year  last  past,  the  landlord  cannot  gain  a 
preferred  right  to  more  than  a  year's  rent  by  distraining  on  the  property 
after  the  adjudication  in  bankruptcy,  though  before  the  appointment  of 
a  trustee.*'*  Further,  it  is  the  generally  accepted  doctrine  that  priority 
can  be  given  only  to  such  rent  as  is  past  due  at  the  date  of  the  adjudica- 
tion, which  fixes  the  rights  of  priority  creditors  as  well  as  others,  so 
that  the  landlord  can  gain  no  advantage  from  a  provision  in  the  lease 
(or  even  in  the  state  statute)  that  the  rent  for  the  entire  unexpired  por- 
tion of  the  term  shall  become  due  and  payable  upon  the  bankruptcy 
of  the   tenant."'     But  where   the   bankrupt  occupied   a   part   of   the 


1^2  Longstreth  v.  Pennock,  20  Wall. 
575,  22  L.  Ed.  451;  In  re  Bayley.  177 
Fed.  522,  22  Am.  Bankr.  Rep.  249 ;  .  In 
re  Burns,  175  Fed.  633,  23  Am.  Bankr. 
Rep.  640;  In  re  V.  D.  L.  Co.,  175  Fed. 
635,  23  Am.  Bankr.  Rep.  643;  In  re  West 
Side  Paper  Co.,  159  Fed.  241,  20  Am. 
Bankr.  Rep.  289;  In  re  Morris,  159  Fed. 
591,  19  Am.  Bankr.  Rep.  781;  In  re 
Bishop,  153  Fed.  304,  18  Am.  Bankr. 
R^.  635;  In  re  R^nda,  149  Fed.  614, 
17  Am.  Bankr.  Rep.  521 ;  In  re  Groven- 
stein-Bishop  Co.  (D.  C.)  223  Fed.  878,  35 
Am.  Bankr.  Rep.  114;  In  re  Mt  Winana 
Lumber  Co.  (D.  C.)  228  Fed.  831,  36  Am. 
Bankr.  Rep.  263.  A  debt  for  rent  stands 
like  any  other  debt  before  the  court  of 
bankruptcy,  without  preference  or  prior- 
ity, unless  made  preferential  by  some 
state  or  federal  law.  Slayton  v.  Drown, 
93  Vt  290.  107  Ati.  307. 

iT«In  re  Byme  (D.  C.)  97  Fed.  762, 
3  Am.  Bankr.  Rep.  208 ;  In  re  Pittsburg 
Drug  Co.  (D.  C.)  164  Fed.  482,  20  Am. 
Bankr.  Rep.  227. 

174  In  re  Chaudron  &  Peyton,  180  Fed. 
841,   24   Am.   Bankr.   Rep.   811;    In   re 


Southern  Co.  of  Baltimore  City,  180  Fed. 
838;  In  re  Gerrow  (D.  C.)  233  Fed.  845, 
37  Am.  Bankr.  Rep.  14.  See  In  re 
Braus  (D.  C.)  233  Fed.  835,  37  Am. 
Bankr.  Rep.  594;  In  re  Cole  Jewelry 
Co.  (D.  C.)  243  Fed.  790,  40  Am.  Bankr. 
Rep.  234. 

176  In  re  McFadgen,  156  Fed.  715,  19 
Am.  Bankr.  Rep.  481.  And  see  Rosen- 
blum  V.  Uber,  256  Fed.  584,  167  C.  C. 
A.  614,  43  Am.  Bankr.  Rep.  480.  But 
see,  as  to  a  sale  made  without  notice 
to  the  landlord.  In  re  Federal  Biscuit 
Co.,  218  Fed.  753,  134  a  0.  A.  431.  33 
Am.  Bankr.  Rep.  273. 

178  In  re  Duble,  117  Fed.  794,  9  Am. 
Bankr.  Rep.  121. 

17  7  In  re  Abrams,  200  Fed.  1005,  29 
Am.  Bankr.  Rep.  500;  Wilson  v.  Penn- 
sylvania Trust  Co.,  114  Fed.  742.  52  C. 
C.  A.  374,  8  Am.  Bankr.  Rep.  169;  In 
re  Jefferson,  93  Fed.  948,  2  Am.  Bankr. 
Rep.  206;  In  re  Winfield  Mfg.  Co.,  149 
Fed.  185,  15  Am.  Bankr.  Rep.  257.  Com- 
pare In  re  Keith-Gara  Co.,  203  Fed. 
585,  29  Am.  Bankr.  Rep.  466,  affirmed 
in  Ludlow  V.  Pugh,  213  Fed.  460,  130  C. 
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leased  premises  as  a  storeroom,  and  the  remainder  for  living  quarters, 
the  landlord  will  have  a  preferred  claim  on  the  goods  in  the  storeroom 
for  the  amount  due  as  rent  for  the  entire  premises.*'*  But  these  laws 
are  applied  with  a  reasonable  measure  of  strictness.  And  if  the  stat- 
ute gives  the  landlord  a  preferential  claim  on  goods  and  chattels  of  the 
tenant  "liable  to  distress,"  he  cannot  claim  priority  of  payment  out  of 
the  proceeds  of  the  bankrupt's  liquor  license  sold  by  the  trustee."*  And 
the  claim  will  be  restricted  to  rent  properly  so  called,  and  will  not  be 
allowed  to  include  the  amount  of  an  unpaid  city  water  tax,***  or  a  sum 
which  the  landlord  was  compelled  to  pay  to  discharge  a  lien  for  repairs 
made  by  the  municipal  health  department.***  And  the  bankruptcy  law 
does  not  entitle  a  landlord's  claim  to  priority  over  all  other  claims  what- 
ever, but  only  over  those  not  specified  in  the  bankruptcy  act  as  being 
higher  in  rank  or  right.***  But  where  there  was  an  agreement  between 
the  bankrupt  and  his  landlord  that  the  counter  indebtedness  of  the  land- 
lord to  the  bankrupt  should  be  applied,  as  it  arose,  to  indebtedness  of 
the  bankrupt  to  the  landlord  other  than  rent,  it  will  be  so  applied  in  the 
bankruptcy  proceedings,  although  the  result  will  be  to  create  a  claim 
for  rent,  entitled  to  priority,  larger  than  would  otherwise  be  the  case.*** 
Where  the  receiver  or  the  trustee  in  bankruptcy  continues  to  occupy  the 
premises  leased  by  the  bankrupt,  the  rent  for  the  period  of  such  occupa- 
tion is  payable  as  part  of  the  cost  of  administration,  and  is  treated  as  a 
priority  debt  to  that  extent,*** 

§  634.  Trust  Creditors  and  Claimants  of  Trust  Funds.— The  right 
of  a  creditor  to  recover  or  reclaim  property  of  his  which  was  held  by  the 
bankrupt  in  trust  for  him,  or  to  receive  payment  in  full  out  of  trust 
funds  in  the  hands  of  the  trustee  in  bankruptcy,  does  not  depend  upon 
the  insolvency  laws  of  the  states  or  laws  giving  priority  to  favored 
claims.***  In  fact,  it  is  not  a  question  of  priority  at  all,  but  of  the  right 
of  the  owner  of  property  or  money  to  reclaim  it.  A  trust  creditor  of  a 
bankrupt  is  not  entitled  to  any  preference  over  the  general  creditors 


C.  A.  06.  And  see  In  re  Quality  Shoe 
Shop  (D.  C.)  212  Fed.  321,  34  Am.  Bankr. 
Rep.  196. 

178  In  re  Heraey,  171  Fed.  1001,  22 
Am.  Bankr.  Rep.  860. 

iT»  In  re  Myers,  102  Fed.  869,  4  Am. 
Bankr.  Rep.  536. 

180  In  re  Family  Laundry  Co.,  193 
Fed.  297,  27  Am.  Bankr.  Rep.  617.  As 
to  taxes  in  general,  see  In  re  Sptes- 
Alpher  Co.  (D.  C.)  231  Fed.  535.  36  Am. 
Bankr.  Rep.  470;  In  re  William  A.  Har- 


i-is  Steam  Engine  Co.  (D.  C.)*  225  Fed. 
609,  34  Am.  Bankr.  Rep.  836. 

181  In  re  Sebomacker  Piano  Forte 
Mfg.  Co.,  163  Fed.  413,  20  Am.  Bankr. 
Rep.  899. 

182  In  re  Consumers*  CoflPee  Co.,  151 
Fed.  933,  18  Am.  Bankr.  Rep.  600. 

188  In  re  Bell  Engraving  Co.  (D.  C.) 
214  Fed.  510. 

184  In  re  MuUings  Clothing  Co.  (D. 
C.)  230  Fed.  681,  37  Am.  Bankr.  Rep. 
166.    And  see,  supra,  ||  211,  307,  522. 

185  Smith  V.  Mottley,  160  Fed.  266,  80 
C.  C.  A.  154,  17  Am.  Bankr.  Rep.  868. 
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merely  because  of  the  character  of  his  claim.  But  he  is  entitled  to  satis- 
faction of  his  claim  if  he  can  show  that  the  trust  fund,  or  property  into 
which  it  was  converted,  came  into  the  hands  of  the  trustee  in  bankruptcy 
and  increased  the  assets  of  the  estate,  even  though  the  property  cannot 
be  exactly  identified.***  But  first,  the  trust  must  be  distinctly  establish- 
ed, and  a  contract  or  transaction  which  merely  creates  the  relation  of 
debtor  and  creditor  between  the  parties,  without  impressing  a  trust  on 
any  fund  or  property,  will  not  be  sufficient  to  support  a  claim  to  payment 
in  full.**'  But  subject  to  this  condition,  the  general  rule  may  apply  to 
special  deposits  in  a  bank  or  trust  company.***  And  where  a  bankrupt 
concealed  money  from  his  trustee,  with  which  he  purchased  a  stock  of 
merchandise  and  conducted  business  in  the  name  of  another,  debts  con- 
tracted in  the  name  of  such  other  in  the  course  of  the  business  are  enti- 
tled to  priority  of  payment  from  the  proceeds  of  the  property.***  And  so, 
the  payment  of  a  dividend,  by  the  receiver  of  a  state  court  appointed  for 
an  insolvent  partnership  in  a  suit  by  one  partner  for  dissolution,  to  such 
creditors  as  presented  their  claims,  within  four  months  prior  to  the 
bankruptcy  of  the  partnership,  operates  as  a  voidable  preference  as 
against  other  creditors,  who  were  without  notice  and  did  not  participate, 
and  entitles  them,  on  proving  their  claims  in  bankruptcy,  to  payment  of 
an  equal  percentage  thereon  before  any  further  dividends  are  paid.*** 


186  Cox  V.  New  England  Equitable 
Ins.  Co.,  247  Fed.  955,  160  C.  C.  A.  655, 
40  Am.  Bankr.  Rep.  793;  Zenor  v.  Mc- 
Farland,  238  Fed.  721,  151  C.  C.  A.  571, 
38  Am.  Bankr.  Rep.  510;  Johnson  v. 
Bixby,  252  Fed.  103,  164  C.  C.  A.  215,  1 
A.  L.  R.  660,  42  Am.  Bankr.  Rep.  396; 
In  re  Stringer  (D.  C.)  230  Fed.  177,  37 
Am.  Bankr.  Rep.  44;  In  re  Hawley 
Down  Draft  Furnace  Co.  <D.  C.)  256 
Fed.  555,  43  Am.  Bankr.  Rep.  338;  In 
re  Brunslng,  Tolle  &  Postel,  169  Fed. 
668,  22  Am.  Bankr.  Rep.  129;  In  re  J. 
M.  Acheson  Co.,  170  Fed.  427,  95  C.  0. 
A.  597,  22  Am.  Bankr.  Rep.  338;  In  re 
Smith,  Thorndyke  &  Brown  Co.,  159 
Fed.  268,  20  Am.  Bankr.  Rep.  312;  Smith 
V.  Mottley,  150  Fed.  266,  80  0.  C.  A. 
154,  17  Am.  Bankr.  Rep.  863;  In  re 
North  Carolina  Car  Co.,  127  Fed.  178, 
11  Am.  Bankr.  Rep.  488:  John  Deere 
Plow  Co.  V.  McDavid,  137  Fed.  802.  70 
C.  C.  A.  422;  In  re  Tracy,  185  Fed.  844 ; 
In  re  Gaskill,  130  Fed.  2,35,  12  Am. 
Bankr.  Rep.  251.  For  the  rule  that 
trust  funds  held  by  the  bankrupt  are 
not  assets  of  his  estate,  and  concerning 
the  remedies  of  trust  creditors,  see  su- 
pra, §  354.  That  the  restoration  of 
±rust  funds  or  property   held   in  trust 


is  not  tlie  giving  of  a  preference,  see 
supra,  §  582. 

187  In  re  Meyer  (D.  C.)  106  Fed.  828, 
5  Am.  Bankr.  Rep.  596 ;  Smith  v.  Mott- 
ley, 150  Fed.  266,  80  C.  C.  A.  154,  17 
Am.  Bankr.  Rep.  863;  Block  v.  Shaw, 
78  Ark.  511,  95  S.  W.  806.  Where  a 
bankrupt,  at  the  time  of  purchasing 
certain  mate^'^plf  from  the  claimant 
on  cash  terms,  intended  to  pay  prompt- 
ly, and  reasonably  expected  tq  be  able 
to  do  so,  the  seller  was  not  entitled  to  a 
preference  on  the  theory  that  the  pur- 
chase was  fraudulent.  Cincinnp.ti  Ry. 
Supply  Co.  V.  Hartlieb,  214  Fed.  177, 
130  C.  C.  A.  525. 

188  Riley  V.  Pope,  186  Fed.  857,  26 
Am.  Bankr.  Rep.  618;  In  re  Smart,  136 
Fed.  974,  14  Am.  Bankr.  Rep.  672 ;  Bing- 
hampton  Trust  Co.  v.  Gregory,  148  App, 
Div.  520,  132  N.  Y.  Supp.  950;  In  re 
Smith,  Thorndyke  &  Brown  Co.,  170 
Fed.  900,  96  C.  C.  A.  76.  22  Am.  Bankr 
Rep.  350.    And  see  supra,  §  355. 

i8«In  re  Offricht  (D.  C.)  260  Fed. 
682,  43  Am.  Banlcr.  Rep.  345. 

100  Famsworth  v.  Union  Trust  &  De- 
posit Co.  (C.  C.  A.)  272  Fed.  92,  46  Am. 
Bankr.   Rep.   447. 
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CHAPTER  XXXI 

DIVIDENDS 
See. 

635.  Meaning  of  "DividencI"  In  Bankruptcy. 

636.  Funds  for  Distribution  as  Dividends. 

637.  Time  for  Declaration  of  Dividends. 

638.  Proceedings  for  Declaration  and  Payment  of  DivideDda 

639.  Reopening  and  Setting  Aside  Order. 

640.  Payment  of  Dividends. 

641.  Recovery  of  Dividends  Paid  on  Rejected  Glaiouk 

642.  Claims  Proved  After  Dividend. 

643.  Interest  on  Dividends. 

644.  Unclaimed  Dividends. 

§  635.  Meaning  of  "Dividend"  in  Bankruptcy.— A  "dividend"  is 
the  distributive  share  payable  to  a  creditor  out  of  an  estate  in  bankrupt- 
cy or  insolvency.  But  the  word  has  a  somewhat  more  restricted  mean- 
ing as  used  in  that  section  of  the  bankruptcy  act  which  provides  that 
"dividends  of  an  equal  per  centum  shall  be  declared  and  paid  on  all  al- 
lowed claims,  except  such  as  have  priority  or  are  secured."  *  Here  the 
term  is  held  to  apply  only  to  payments  made  on  the  claims  of  the  general 
and  unsecured  creditors,  and  not  to  disbursements  by  the  trustee  in  dis- 
charge of  taxes,  claims  entitled  to  priority,  or  valid  liens,  and  not  to  the 
claims  of  secured  creditors  at  all,  except  in  so  far  as  the  amount  of  the 
claim  may  exceed  the  value  of  the  security.*  Upon  the  filing  of  a  peti- 
tion in  bankruptcy,  "there  vests  in  each  creditor  as  a  cestui  que  trust 
an  equitable  estate  in  such  a  part  of  the  property  of  the  bankrupt  as 
the  amount  of  his  provable  claim  at  that  time  bears  to  the  entire  amount 
of  the  provable  claims  against  the  estate," '  or  rather,  perhaps,  there 
vests  in  the  creditor  an  undivided  interest  in  the  estate,  measured  by  the 
ratio  between  the  amount  of  his  claim  and  the  entire  amount  of  claims, 
and  when  this  interest  is  ascertained  and  is  satisfied  by  the  act  of  the 
trustee  in  paying  to  the  creditor,  in  one  or  more  payments,  as  the  law 
directs,  the  sum  to  which  he  is  entitled  proportionally  with  other  cred- 


1  Bankruptcy  Act  1898,  §  65a.  Al- 
though the  fund  for  distribution  was 
raised  by  a  sale  of  the  entire  assets  of 
the  bankrupt,  under  the  sanction  of  the 
court,  to  a  purchaser  whose  offer  was  to 
pay  priority  and  preferred  claims  in  full 
and  20  per  cent,  on  the  claims  of  unse- 
cured creditors,  still  the  dividend  of  20 
per  cent,  can  be  declared  and  paid  only 
to  those  creditors  whose  claims  have 
l)een  duly  filed  and  allowed.  In  re 
Schloss  (D.  C.)  257  Fed.  876,  44  Am. 
Bankr.  Rep.  64. 

a  Hawthorne    v.   Hendrie    &  Bolthoff 


Mfg.  &  Supply  Co.,  50  Colo.  i?42,  116  Pac. 
122;  In  re  Ttt,  105  Pod.  754,  45  C.  C.  A. 
32,  5  Am.  Bankr.  Rep.  HSS ;  In  re  Hinck- 
el  Brewing  Co.,  124  Fed.  702,  10  Am. 
Bankr.  Rep.  602;  In  re  Mammoth  I^ne 
Lumber  Co.,  116  Fed.  731, -f^  Am.  Bankr. 
Rop.  651;  In  re  Gardner,  lO.*?  Fed.  922,  4 
Am.  Bankr.  Rep.  420:  In  re  Ft.  Wayne 
Electric  Corp.,  04  Fed.  109, 1  Am.  Bankr. 
Rep.  706.  Compare  In  re  Bnrl)or,  97 
Fed.  547,  3  Am.  I5ankr.  Rep.  306. 

8  Board  of  County  Comers  of  Shawnee 
County  V.  Hurley,  169  Fed.  92,  94  0.  O. 
A.  362,  22  Am.  Bankr.  Rep.  g09. 
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itors  of  the  same  class,  each  of  such  payments  constitutes  a  "dividend" 
in  bankruptcy.  If  the  creditor's  claim  is  of  such  a  nature  as  to  be  barred 
by  the  bankrupt's  discharge,  and  if  the  discharge  is  granted,  the  divi- 
dends so  received  will  be  in  full  satisfaction  of  the  claim.  But  if  the 
creditor  had  an  action  pending  on  his  claim  at  the  time  of  the  adjudica- 
tion in  bankruptcy,  and  the  debtor  fails  to  obtain  a  discharge,  then  divi- 
dends in  the  bankruptcy  proceedings  received  by  the  plaintiff  will  mere- 
ly reduce  his  cause  of  action  pro  tanto.* 

§  636.  Funds  for  Distribution  as  Dividends. — ^The  funds  available 
for  dividends  in  bankruptcy  are  such  as  result  from  the  recovery  and  re- 
duction to  cash  of  the  assets  of  the  bankrupt,  in  so  far  as  the  same  are 
subject  to  the  claims  of  general  creditors.  These  two  things  must  con- 
cur; the  fund  must  arise  from  property  of  the  bankrupt,  and  it  must  be 
distributable  to  general  creditors.  Thus,  if  the  bankrupt  misappropriat- 
ed trust  funds  in  his  hands,  and  the  money  has  come  into  the  possession 
of  the  trustee,  the  defrauded  cestui  que  trust  may  follow  and  reclaim  the 
fund  by  appropriate  proceedings ;  but  it  is  on  the  theory  of  its  being  his 
property  and  not  a  part  of  the  estate  in  bankruptcy.*  But  one  acquiesc- 
ing in  an  order  of  the  court  for  the  sale  of  his  own  property  and  prop- 
erty of  the  bankrupt  in  one  lot,  and  who  thereafter  prays  for  preference 
in  payment  out  of  the  proceeds  of  the  sale,  is  estopped  from  receiving 
a  larger  proportion  of  such  proceeds  than  the  ratio  which  the  value  of 
his  property  bore  to  the  value  of  the  lot  sold  at  the  time  of  the  sale.* 
Money  contributed  by  relatives  and  friends  of  the  bankrupt,  to  increase 
his  estate,  under  an  agreement  with  creditors,  may  constitute  a  fund  for 
dividends,  but  not  where  its  payment  was  induced  by  a  bargain  which 
was  contrary  to  law  or  to  public  policy,  such  as  an  agreement  not  to 
prosecute  the  bankrupt  criminally.'  Where  property  incumbered  with 
a  valid  lien  is  sold,  and  more  is  realized  than  is  required  to  satisfy  the 
lien,  the  surplus  will  be  available  for  creditors.  But  if  the  bankrupt  had 
a  right  to  compel  contribution  from  a  person  jointly  interested  with  him 
in  the  property,  the  claim  of  creditors  to  be  subrogated  to  this  right  can 
only  be  considered  and  determined  in  ancillary  proceedings  instituted  for 
that  purpose.* 

Where  property  or  its  value  is  recovered  by  the  trustee  in  bankrupt- 
cy by  means  of  a  suit  to  vacate  a  fraudulent  conveyance  or  a  voidable 
preference,  or  to  dissolve  attachment  or  other  liens  which  are  not  pre- 

4  American  Woolen  CJo.  v.  Maaget,  86  Fed.  123,  81  O.  O.  A.  341,  18  Am.  Bankr. 

Conn.  234,  85  Atl.  583.  Rep.  259. 

fi  In  re  Wllkes-Barre  Furniture  Mfg.  7  in  re  Rosenblatt,  153  Fed.  335,  18 

Ck).,  130  Fed.  796,  12  Am.  Bankr.  Rep.  Am.  Bankr.  R**p.  6(53. 

472.  8  In  re  Straub,  158  Fed.  875,  19  Am. 

« In  re  Great  Western  Mfg.  Co.,  152  Bankr.  Rep.  808. 
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served  in  bankruptcy,  the  proceeds  constitute  a  fund  available  for  divi- 
dends, that  is,  for  distribution  among  all  the  general  creditors  propor- 
tionally, and  are  not  for  the  benefit  of  those  alone  who  began  an  attack 
on  the  fraudulent  transaction  or  who  held  provable  claims  at  that  time.* 

In  partnership  cases,  the  fund  primarily  available  for  dividends  to 
the  firm  creditors  will  arise  only  out  of  partnership  assets,  while  that 
available  for  the  individual  creditors  will  be  produced  from  the  separate 
estates  of  the  partners.**  But  where  a  person  buys  up  claims  against  a 
bankrupt  partnership,  and  agrees  to  pay  any  amount  in  excess  of  five  per 
cent,  of  the  claims  received  from  the  estate  of  the  partnership,  a  divi- 
dend on  the  partnership  claims  is  received  from  the  bankrupt  estate  of 
the  partnership,  though  the  funds  therefor  were  derived  from  the  estate 
in  bankruptcy  of  one  of  the  partners,  and  though  the  assets  of  that  part- 
ner were  not  formally  transferred  to  the  assets  of  the  firm  estate;  for 
the  only  way  in  which  a  firm  creditor  could  share  in  the  surplus  of  a  part- 
ner's estate  is  by  its  transfer,  actual  or  constructive,  to  the  partnership 
estate,  and  hence  a  constructive  transfer  by  operation  of  law  must  be 
held  to  have  been  made." 

Claims  in  bankruptcy  may  be  postponed,  br  made  subordinate  in  the 
distribution  of  dividends  to  the  claims  of  all  other  creditors  or  of  certain 
classes  of  creditors,  when  such  was  the  agreement  of  the  parties,  or  on 
principles  of  estoppel  or  as  the  result  of  fraudulent  conduct  making  it 
inequitable  that  such  claims  should  share  equally  with  others.**  This 
rule  may  be  applied,  for  instance,  where  a  mortgage  has  been  purposely 
or  fraudulently  withheld  from  record." 

§  637.  Time  for  Declaration  of  Dividends. — On  this  point  the  pro- 
vision of  the  statute  is  as  follows ;  "The  first  dividend  shall  be  declared 
within  thirty  days  after  the  adjudication,  if  the  money  of  the  estate  in 


» In  re  Martin,  193  Fed.  841, 113  0.  C. 
A.  627,  27  Am.  Bankr.  Rep.  545;  In  re 
Kohler,  159  Fed.  871,  87  C.  C.  A.  61,  20 
Am.  Bankr.  Rep.  89 ;  Treseder  v.  Burgor, 
130  Wis.  201,  109  N.  W.  957.  A  creditor 
who  surrenders  a  preference  which  he 
has  received  and  thereafter  flies '  and 
proves  his  claim  as  a  general  unsecured 
claim  is  entitled  to  share  in  the  dividend, 
and  is  not  postponed  to  creditors  as  to 
whom  the  preference  was  originally  void- 
able. L.  A.  Becker  Co.  v.  (3111,  206  Fed. 
36.  124  C.  C.  A.  170,  30  Am.  Bankr.  Rep. 
429.  See  WelLs  v.  Lincoln,  214  Fed.  227, 
130  C.  C.  A.  641,  32  Am.  Bankr.  Rep.  620. 

10  Bankruptcy  Act  1898,  K  5f. 

11  Frame  v.  Attermeier,  147  Wis.  485, 
133  N.  W.  603. 

i«  See  In  vb  Cloverdale  Creamery  Co., 


249  Fed.  194.  161  0.  O.  A.  230.  41  Am. 
Bankr.  Rep.  643;  In 're  Wenatchee 
Heights  Orchard  Co.  (D.  C.)  209  Fed.  84, 
31  Am.  Bankr.  Rep.  650;  In  re  George  O. 
Brans  Co.,  256  Fed.  840,  168  C.  C.  A. 
186,  43  Am.  Bankr.  Rep.  282;  Edgar  v. 
Ames,  255  Fed.  835,  167  C.  C.  A.  163,  42 
Am.  Bankr.  Rep.  697;  Courtney  v.  Crox- 
ton,  239  Fed.  247,  152  0.  O.  A.  285,  38 
Am.  Bankr.  Rep.  560. 

i»  See  Hicks  v.  Second  Nat.  Bank,  224 
Fed.  53,  139  C.  C.  A.  615 ;  Hollenbeck  v. 
rx)uden,  35  S.  Dak.  820,  152  N.  W.  116 ; 
Martin  v.  Commercial  Nat.  Bank  of  Ma- 
con, 228  Fed.  651,  143  C.  C.  A.  173,  86 
Am.  Bankr.  Rep.  25;  Fourth  Nat.  Bank 
V.  Willlngham,  213  Fed.  219,  129  0.  0.  A. 
563,  32  Am.  Bankr.  Rep.  150. 
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excess  of  the  amount  necessary  to  pay  the  debts  which  have  priority  and 
such  claims  as  have  not  been,  but  probably  will  be,  allowed,  equals  five 
per  centum  or  more  of  such  allowed  claims.  Dividends  subsequent  to 
the  first  shall  be  declared  upon  like  terms  as  the  first  and  as  often  as  the 
amount  shall  equal  ten  per  centum  or  more,  and  upon  closing  the  es- 
tate. Dividends  may  be  declared  oftener  and  in  smaller  proportions  if 
the  judge  shall  so  order:  Provided,  that  the  first  dividend  shall  not  in- 
clude more  than  fifty  per  centum  of  the  money  of  the  estate  in  excess  of 
the  amount  necessary  to  pay  the  debts  which  have  priority  and  such 
claims  as  probably  will  be  allowed :  And  provided  further,  that  the  final 
dividend  shall  not  be  declared  within  three  months  after  the  first  divi- 
dend shall  be  detlared."  **  When  all  the  known  assets  of  the  bankrupt 
havfe  been  collected  and  reduced  to  money,  and  the  estate  is  ready  to  be 
closed,  a  final  dividend  may  be  declared  at  any  time  after  the  expiration 
of  three  months  from  the  declaration  of  the  first  dividend.*'  And  this 
may  be  done  notwithstanding  the  fact  that  the  period  of  one  year  from 
the  date  of  the  adjudication,  within  which  time  creditors  may  prove  their 
claims,  has  not  yet  expired,  and  creditors  proving  thereafter  will  only  be 
entitled  to  subsequently  discovered  assets  and  unclaimed  dividends." 

§  638.     Proceedings  for  Declaration  and  Payment  of  Dividends. — 

Dividends  are  to  be  declared  by  the  referee,  and  it  is  also  made  his  duty 
to  furnish  to  the  trustee  a  dividend  sheet  showing  the  dividend  declared 
and  to  whom  payable.*'  And  creditors  must  have  the  statutory  ten  days* 
notice  by  mail  of  the  declaration  and  time  of  payment  of  all  dividends.*' 
But  the  declaration  and  payment  of  a  dividend  may  be  stayed  by  the 
court,  when  a  motion  is  pending  to  expunge  certain  claims,  the  allow- 
ance or  disallowance  of  which  will  materially  affect  the  result  and  the 
amount  of  the  shares  of  other  creditors.**  The  distribution  of  the  bank- 
rupt's estate  is  strictly  governed  by  these  provisions  of  the  statute,** 
and  it  is  irregular  and  unsafe  to  proceed  in  any  other  manner  or  to  neg- 
lect anything  which  the  act  requires  to  be  done.  Thus,  for  example,  an 
order  entered  by  consent  of  all  known  creditors,  in  proceedings  against 
an  insolvent  corporation,  for  the  settlement  of  the  estate  and  distribution 


1*  Bankruptcy  Act  1898,  §  65b,  as 
amended  by  Act  Cong.  Feb.  5,  1903,  32 
SUt.  797. 

16  In  re  Bell  Piano  Co..  155  Fed.  272. 
18  Am.  Bankr.  Rep.  183;  In  re  Eldred, 
155  Fed.  686.  19  Am.  Bankr.  Rep.  52: 
In  re  Mills.  7  Ren.  452,  11  N.  B.  R.  117, 
Fed.  Cas.  No.  9.610. 

»«In  re  Stein,  94  Fed.  124.  1  Am. 
Bankr.  Rep.  662. 

17  Bankruptcy  Act  1898,  $  39a.     But 


if  it  Is  proposed  to  declare  dividends 
oftener  or  in  smaller  pr(^)ortions  than 
the  act  directs,  the  power  to  do  this  is 
given  to  the  "Judge"  only.  Id.,  §  65b. 
And  this  word,  as  used  \h  the  act,  does 
not  include  the  referee.    Id.,  f  1.  cl.  16. 

18  Bankruptcy  Act  189S.  {  58a  (5). 

i»  In  re  Jaycox,  7  X.  B.  R.  303.  Fed. 
Cas.  No.  7,240. 

20  In  re  York  Silk  Mfg.  Co..  188  Fed. 
735,  26  Am.  Bankr.  Rep.  650. 
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of  the  proceeds  as  therein  provided,  but  not  in  accordance  with  any  ex- 
press provision  of  the  bankruptcy  act,  must  be  held  subject  to  the  rights 
of  any  unknown  creditors  who  may  appear  within  the  time  allowed  by 
law  and  present  their  claims."  So  where  a  trustee  in  bankruptcy  has 
paid  to  a  lien  creditor  of  the  bankrupt  his  distributive  share  of  the  es- 
tate, but  without  any  order  or  warrant  of  the  referee  or  the  court  so  to 
do,  and  the  court  afterwards  determines  that  such  creditor's  attorney  is 
entitled  to  a  lien  on  the  fund  for  his  services  in  securing  its  allowance, 
the  money  must  be  regarded  as  still  in  the  hands  of  the  trustee,  and  he 
will  be  required  to  satisfy  the  claim  of  the  attorney.** 

The  statute  requires  that  dividends  shall  be  of  an  "equal  per  centum," 
which  means  that  each  of  the  creditors  entitled  to  participate  in  the  div- 
idend shall  receive  a  percentage  of  his  total  claim  equal  to  the  percentage 
awarded  to  all  the  other  participating  creditors.**  But  this  does  not  pre- 
vent the  court  from  exercising  its  equitable  powers  in  deciding  who  shall 
be  entitled  to  participate  in  the  dividend,  or  to  what  extent  his  claim 
shall  be  allowed.**  Thus,  it  is  competent  to  postpone  the  claim  of  one 
creditor  to  that  of  another,  when  the  fraudulent  conduct  of  the  one,  as 
compared  with  the  innocence  and  good  faith  of  the  other,  demands  that 
such  a  course  should  be  taken.**  But  an  alleged  indebtedness  from  one 
creditor  of  the  bankrupt  to  another,  growing  out  of  transactions  not  con- 
nected with  the  bankruptcy  proceedings,  cannot  be  litigated  in  such 
proceedings  or  adjusted  in  the  distribution  of  dividends.**  But  the  trus- 
tee in  bankruptcy  cannot  be  permitted  to  make  a  profit  out  of  his  trust ; 
and  where  he  has  purchased  a  claim  against  the  estate  for  less  than  its 
face  value,  dividends  will  be  allowed  thereon  only  to  the  extent  of  the 
amount  he  actually  paid  for  it,  with  interest,  and  even  though  he  has 
transferred  the  claim  to  another.*' 

§  639.  Reopening  and  Setting  Aside  Order. — A  motion  to  reopen 
or  vacate  an  order  for  a  dividend  may  be  made  by  any  person  inter- 
ested, on  proper  papers  and  notice,  and  on  the  showing  of  a  sufficient 


21  In  re  Lockwood,  104  Fed.  794,  4  Am. 
Bankr.  Rep.  731. 

22  In  re  Rude,  101  Fed.  805,  4  Am. 
Bankr.  Rep.  319. 

28  The  rate  of  the  dividend  to  be  dis- 
tributed amonf;  the  creditors  depends 
upon  the  amount  of  the  proved  claims, 
the  amount  of  the  assets,  and  the  fixing 
of  the  rate  of  distribution  by  the  court 
of  bankruptcy.  Bausman  v.  Mead,,  182 
HI.  App.  35. 

2*  See  Searle  v.  Mechanics*  Loan  & 
Trust  Co.,  249  Fed.  942.  162  C.  C.  A.  140. 
41  Am.  Bankr.  Rep.  786. 


25  In  re  Paris  Modes  Co.,  198  Fed.  357, 
116  C.  C.  A.  177,  28  Am.  Bankr.  Rep.  470 ; 
In  re  La  .Tolla  Lumber  &  Mill  Co.  (D.  C.) 
243  Fed.  1004,  40  Am.  Bankr.  Rep.  273. 
That  one  creditor  of  a  bankrupt  had 
orally  promised  another  creditor  of  the 
.«(ame  class  that  his  claim  should  be  paid 
does  not  estop  the  former  from  receiving 
dividends  equally  with  the  latter.  Moise 
V.  Scheibel,  245  Fed.  546,  157  C.  O.  A. 
658,  40  Am.  Bankr.  Rep.  311. . 

26  In  re  Girard  Glazed  Kid  Co.,  136 
Fed.  511,  14  Am.  Bankr.  Rep.  485. 

2T  In  re  Sweetser,  157  Fed.  567. 
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case,  the  referee  and  trustee  will  be  forbidden  to  take  steps  for  the 
payment  of  the  dividend  until  the  'further  orders  of  the  court.**  But 
it  must  be  remembered  that  an  order  for  a  dividend,  when  made  pur- 
suant to  proper  notice  and  filed  in  court,  becomes  virtually  a  judgment 
of  the  court,  and  cannot  be  disturbed  except  for  some  error  committed 
by  the  referee  and  apparent  from  his  memoranda  and  papers  on  file 
in  the  case.**  And  after  a  dividend  has  been  not  only  declared  but  actu- 
ally paid  out  to  the  creditors  entitled,  it  cannot  be  set  aside,  notwith- 
standing the  fact  that  it  was  erroneously  made  so  large  as  not  to  leave 
.  suHicient  money  in  the  trustee's  hands  for  an  equal  dividend  to  cred- 
itors afterwards  perfecting  their  proofs,  in  addition  to  the  costs  of  ad- 
ministration.** The  correctness  of  an  order  declaring  a  dividend  is  to 
be  determined  with  reference  to  the  time  when  it  was  made,  and  if 
it  was  proper  at  that  time,  the  subsequent  filing  of  further  claims  does 
not  afford  ground  for  subjecting  it  to  review.  So  the  question  whether 
an  order  declaring  a  dividend,  which  was  right  when  made,  shall  be 
revoked  because  of  the  subsequent  filing  of  a  new  and  large  claim,  is 
a  matter  within  the  discretion  of  the  referee,  the  exercise  of  which  is 
not  reviewable,  except  so  far  as  it  may  proceed  on  erroneous  principles 
of  law.** 

§  640.  Payment  of  Dividends. — Dividends  are  required  to  be  paid 
by  the  trustee  in  bankruptcy  within  ten  days  after  they  are  declared 
by  the  referee,**  and  trustee^  may  "disburse  money  only  by  check  or 
draft  on  the  depositories  in  which  it  has  been  deposited."**  Checks 
issued  by  a  trustee  in  payment  of  dividends,  if  made  payable  to  attor- 
neys, should  designate  them  as  such,  and  they  must  also,  in  compliance 
with  the  rules,  state  the  account  on  which  they  are  drawn,  to  constitute 
proper  vouchers  corresponding  with  the  dividend  sheet.  Checks  paya- 
ble to  persons  whose  names  do  not  appear  on  the  dividend  sheet,  or 
which  do  not  show  what  claims  are  covered  thereby,  or  the  authority' 
of  the  payee  to  receive  them,  will  not  be  approved  as  proper  vouchers.** 
The  trustee  may  withhold  the  payment  of  a  dividend,  if  its  declaration, 
so  far  as  regards  the  particular  claim  concerned,  was  unauthorized,**  or 
if  the  creditor  is  also  a  debtor  to  the  bankrupt  firm  or  a  member  of  it, 

»8  In  re  New  York  Mall  S.  S.  Co.,  3  ai  in  re  Henry  Slegel  Co.  (D.  C.)  21^ 

N.  B.  R.  280,  Fed.  Cas.  No.  10,212.  Fed.  943. 

i»  In  re  Smith,  15  N.  B.  R.  97,  Fed.  3  2  Bnnkruptcy  Act  1808,  |  47a,  cl.  9. 

Cafl.  No.  12,989.  88  Bankruptcy  Act  1898.  }  47a,  d.  4. 

80  In    r^  Scott,    96  Fed.  607,    2  Am.  si  in    re  C^tt,  116   Fed.  556,    8  Am. 

Bankr.  Rep.  324;  In  re  Smith,  16  N.  B.  Bankr.  Rep.  635. 

R.  97,  Fed.  Cas.  No.  12,989.  as  in  re  Herrick,  13  N.  B.  R.  312.  Fed. 

Cas.  No.  6.420. 
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his  dividend  check  may  be  withheld  until  the  determination  of  a  suit 
by  the  trustee  to  recover  the  debt.**  On  the  other  hand,  if  the  trustee 
withholds  payment  of  a  dividend  without  a  sufficient  legal  reason,  the 
creditor  may  have  an  order  requiring  him  to  pay  it,*'  and  any  court 
of  general  jurisdiction,  including  a  state  court,  has  jurisdiction  of  an 
action  against  the  trustee  to  recover  a  dividend  declared  and  which  the 
trustee  has  fraudulently  converted  to  his  own  use.**  A  dividend  de- 
clared but  unpaid  may  be  assigned,  and  the  assignee  may  take  the  like 
steps  to  enforce  its  payment.**  But  a  dividend  declared  and  due  to  a 
particular  creditor,  but  not  yet  paid  to  him,  cannot  be  attached  or  gar- 
nished in  the  hands  of  the  trustee.^  But  a  creditor  of  the  creditor, 
claiming  a  specific  lien  on  the  fund,  may  assert  his  rights  in  the  court 
of  bankruptcy,  or  if  he  has  a  suit  pending  in  a  state  court,  that  court 
may  appoint  a  receiver  who  will  represent  him  in  the  bankruptcy  pro- 
ceeding and  receive  the  money  coming  to  the  defendant  as  a  dividend, 
and  then  account  to  the  court  appointing  him  for  the  same.** 

§  641.  Recovery  of  Dividends  Paid  on  Rejected  Claims. — Where 
a  dividend  has  been  paid  on  an  allowed  claim,  and  afterwards  the  claim 
is  reconsidered  and  rejected,  in  whole  or  in  part,  the  trustee  may  re- 
cover from  the  creditor  the  amount  of  the  dividend  so  paid  or  a  propor- 
tional part.**  For  the  purposes  of  such  recovery  a  plenary  suit  is  not 
necessary,  at  least  where  the  creditor  has  contested  the  reconsideration 
and  rejection  of  his  claim,  as  he  thereby  submits  himself  to  the  juris- 
diction of  the  bankruptcy  court,  and  in  such  a  case  it  may  simply  make 
an  order  requiring  him  to  pay  to  the  trustee  in  bankruptcy  a  designated 
amount.**  And  prior  to  a  direct  or  indirect  order  of  allowance  of  a 
claim,  it  is  not  necessary  for  the  trustee  to  move  for  a  reconsideration 
of  the  claim,  as  the  statute  directs,  in  order  to  recover  dividends  paid.** 

On  similar  principles,  where  the  claim  of  the  creditor  is  based  on  a 


t6  Atkinson  v.  Kellogg,  10  N.  B.  R.  535, 
Fed.  Cas.  No.  613. 

37  In  re  Augusta  Pottery  Co.,  163  Fed. 
1011,  21  Am.  Bankr.  Rep.  64. 

3s  Berford  v.  Barnes,  45  Hun  (N.  Y.) 
253. 

39  Rockland  Sav.  Bank  v.  Alden,  laS 
Me.  230,  68  Atl.  863,  14  L.  R.  A.  (N.  S.) 
1220,  13  Ann.  Cas.  806.  See  Stlres  v. 
First  Nat  Bank,  83  Neb.  193,  119  N.  W. 
258. 

4  0  In  re  Hollander,  181  Fed.  1019,  25 
Am.  Bankr.  Rep.  48;  In  re  Argonaut 
Shoe  Co.,  187  Fed.  784,  109  C.  C.  A.  aS2, 
26  Am.  Bankr.  Rep.  584 ;  Cowart  v.  W. 
E.  Caldwell  Co.,  134  Ga.  544,  68  S.  E. 


500,  30  L.  R.  A.  (N.  S.)  720 ;  In  re  Bridg- 
man,  2  N.  B.  R.  252,  Fed.  Cas.  No.  1,867 : 
Gilbert  v.  Quimby,  1  Fed.  Ill;  In  re 
Chlsholm,  4  Fed.  526;  In  re  American 
Electric  Telephone  Co.,  211  Fed.  88,  127 
C.  C.  A.  512,  31  Am.  Bankr.  Rep.  C12. 

*i  In  re  Hollander,  181  Fed.  1019,  25 
Am.  Bankr.  Rep.  48;  Jackson  v.  Miller, 
9  N.  B.  R.  143. 

4  2  Bankruptcy  Act  1808,  §  67Z. 

*8  Plrie  V.  Chicago  Title  &  Trust  Co., 
182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed. 
1171.  5  Am.  Bankr.  Rep.  814. 

**  In  re  Two  Rivers  Wood  en  ware  Co., 
199  Fed.  877,  118  C.  C.  A.  325,  29  Am. 
Bankr.  Rep.  518. 
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judgment  which  he  has  recovered  against  the  bankrupt  in  a  state  court, 
and  it  is  allowed,  and  the  creditor's  dividend  paid  to  him,  but  after- 
wards the  judgment  is  reversed  on  appeal,  the  trustee  may  recover  the 
sum  so  paid  as  a  dividend.** 

§  642.  Claims  Proved  After  Dividend.— "The  rights  of  creditors 
who  have  received  dividends,  or  in  whose  favor  final  dividends  have 
been  declared,  shall  not  be  affected  by  the  proof  and  allowance  of  claims 
subsequent  to  the  date  of  such  payment  or  declarations  of  dividends; 
but  the  creditors  proving  and  securing  the  allowance  of  such  claims 
shall  be  paid  dividends  equal  in  amount  to  those  already  received  by 
the  other  creditors,  if  the  estate  equals  so  much,  before  such  other  cred- 
itors are  paid  any  further  dividends."**  It  is  probably  proper  for  the 
trustee,  in  reporting  funds  to  the  referee  for  the  declaration  of  a  divi- 
dend, to  reserve  funds  sufficient  in  amount  for  a  like  dividend  upon 
claims  which  are  still  under  consideration,  or  which  are  known  to  ex- 
ist and  will  probably  be  proved  and  allowed.  But  a  claim  entitled  to 
priority  of  payment  out  of  such  funds  as  may  be  on  hand  when  it  is 
presented,  does  not  lose  this  right  merely  because  it  was  not  presented 
until  after  the  declaration  and  payment  of  a  first  dividend.  And  where 
the  trustee  reserves  money  sufficient  to  pay  a  like  dividend  on  claims 
which  had  previously  been  disallowed  for  want  of  sufficient  proof,  but 
with  leave  to  the  creditors  to  amend,  the  latter  have  no  lien  on  the 
money  so  reserved,  nor  is  the  referee  bound  to  distribute  it  to  them; 
so  that  if,  thereafter,  a  claim  for  an  attorney's  fee  is  presented,  which 
is  entitled  to  priority  of  payment  as  part  of  the  costs  of  administration, 
it  must  be  paid  out  of  such  reserved  fund,  in  preference  to  the  general 
creditors.*'  And  where  all  the  assets  of  the  estate  have  been  collected 
and  reduced  to  money  and  a  final,  dividend  declared,  any  creditor  who 
has  not  then  proved  his  claim  is  debarred  from  participating  in  the 
fund,**  though  he  may  still  have  his  share  if  any  other  assets  should 
be  discovered  later,  or  if  any  dividends  remain  unclaimed. 

§  643.  Interest  on  Dividends. — A  trustee  in  bankruptcy  is  not  bound 
to  pay  interest  upon  dividends  which  may  be  declared  upon  debts  which 
have  been  fairly  and  reasonably  disputed,  from  the  time  that  like  divi- 
dends were  declared  upon  undisputed  debts.**    But  where  the  payment 

*5  Nelson  v.  Heckscher,  219  Fed.  679,  4  8  in  re  Bell  Piano  Co..  155  Fed.  272, 

135  C.  C.  A.  351,  33  Ajd.  Bankr.  Rep.  514.  18  Am.  Bankr.  Rep.  183;  In  re  Miller, 

*«  Bankruptcy  Act  1898.  §  65c.  Fed.  Cas.  No.  9,556;  In  re  Coulter,  206 

*7  In   re   Scott,   96   Fed.   607,   2  Am.  Fed.  906,  30  Am.  Bankr.  Rep.  75. 

Bankr.  Rep.  324.  49  Hersey  v.  Fosdick  (C.  C.)  20  Fed.  44. 
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of  a  dividend  to  a  particular  creditor  has*  been  withheld,  in  consequence 
of  delays  attributable  to  the  trustee  or  to  other  creditors,  interest  should 
be  allowed  from  the  time  it  became  payable ;  and  this  interest  .will  "be 
reckoned  at  the  rate  of  legal  interest  in  the'  state,  where  the  trustee 
has  not  applied  to  have  the  money  set  aside  or  invested  pending  an  in- 
vestigation or  re-examination  of  the  claim ;  and  where,  upon  appeal  from 
an  order  allowing  interest  at  seven  per  cent,  upon  a  creditor's  dividend, 
the  creditor  procures  an  order  directing  the  trustee. to  deposit  the  money 
with  a  trust  company  pending  the  appeal,  it  does  not  constitute  a  waiver 
of  his  right  to  full  interest,  but  is  merely  a  change  of  investment  by  the 
trustee  for  the  greater  security  of  tho  creditor.** 

§  644.  Unclaimed  Dividends. — ^The  bankruptcy  act  provides  that 
"dividends  which  remain  unclaimed  for  six  months  after  the  final  divi- 
dend has  been  declared  shall  be  paid  by  the  trustee  into  court.'  Divi- 
dends remaining  unclaimed  for  one  year  shall,  under  the  direction  of  the 
court,  be  distributed  to  the  creditors  whose  claims  have  been  allowed 
but  not  paid  in  full,  and  after  such  claims  have  been  paid  in  full,  the 
balance  shall  be  paid  to  the  bankrupt :  Provided,  that  in  case  unclaimed 
dividends  belong  to  minors,  such  minors  may  have  one  year  after  ar- 
riving at  majority  to  claim  such  dividends."**  The  object  of  inserting 
this  provision  in  the  statute  has  been  thus  explained:  "To  those  fa- 
miliar with  the  incidents  following  the  administration  of  the  bank- 
ruptcy act  of  1867,  the  purpose  of  the  provisions  of  said  section  66  is 
quite  obvious.  It  occurred  under  that  act,  elsewhere,  no  doubt,  as  in 
this  district,  that  dividends  declared  in  favor  of  general  creditors  of  the 
bankrupt,  which  were  covered  into  the  court  registry  or  depository  re- 
mained uncalled  for  by  the  distributees  for  a  great  number  of  years,  and 
this  fund  in  some  of  the  depositories  was  quite  large.  As  this  fund 
had  not  for  so  long  a  period  been  called  for  by  the  designated  distribu- 
tees, the  question  arose  as  to  whether  or  not  the  courts  ought  not  to 
hold  that  this  seemingly  abandoned  fund,  in  equity,  should  either  be 
distributed  pro  rata  among  the  creditors  who  had  not  been  paid  in 
full,  or  returned  to  the  bankrupt.  But  the  better  opinion  seemed  to 
be  that  such  a  contingency  was  a  casus  omissus  of  the  bankruptcy  act, 

50  In  re  Kitzin^r,  19  N.  B.  R.  307.  cheated'  under  Its  laws,  it  may  of  courso 
Fed.  Cas.  No.  7,8C3.  intervene  for  that  purpose  in  its  own 

51  Bankruptcy  Act  1898.  |  66.  If  the  name  and  by  its  proper  officers:  but  such 
state  in  which  the  proceedings  are  held  a  contention  cannot  be  set  up  by  the 
and  in  which  the  property  is  situated  de-  trustee  in  bankruptcy  in  opposition  to 
sires  to  set  up  a  claim  to  unclaimed  divi-  an  order  directing  him  to  pay  the  un- 
dends   In   bankruptcy,   as   property   es-  claimed    dividends    into   court   for  dis- 
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which  section  66  of  the  act  of  1898  sought  to  remedy/'  **  It  was  held 
that  unclaimed  dividends  on  the  bankrupt's  estate  would  not  be  awarded 
to  his  administrator,  after  many  years,  when  opposed  by  creditors  whose 
claims  had  not  been  paid  in  full."* 

tribntion  among  the  other  creditors.    In  s*  In  re  Fielding  (D.  C.)  06  PRd  9X^,  3 

re  Orona  Mfg.  Co.  (D.  O.)  268  Fed.  855, 46      Am.  Bankr.  Rep.  185. 

Am.  Bankr.  Bep.  800.  ••  In  re  Blight,  Fed.  Oafl.  Na  1,540. 
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645.  Nature  of  Compodition  In  Bankrupticy. 

646.  Right  to  Offer  Composition. 

647.  Bxamiuation  of  Bankrupt 

648.  Offer  of  Terms. 

649.  Acceptance  by  Creditors. 

650.  Same;  Creditors  Entitled  to  Vota 

651.  Same;  Fraudulent  Inducement  to  ConsenL 

652.  Deposit  for  Payment 

653.  Application,  Notice,  and  Hearing. 

654.  .Confirmation  and  Proceedings  Thereon. 

655.  Performance  and  Distribution. 

656.  Effect  of  Failure  of  Performance. 

657.  Vacating  and  Setting  Aside  Composition. 
65a  Operation  and  Effect 

659.  Same;  What  Debts  Released. 

660.  Same;  Effect  on  Rights  of  Secured  Creditors. 
66L  Same;  Joint  Liability  of  Others  With  Bankrupt 

§  645.  Nature  of  Composition  in  Bankruptcy. — ^A  composition  in 
bankruptcy  is  an  arrangement  by  which  the  bankrupt's  assets  are  col- 
lected and  distributed  by  direct  dealing  between  the  bankrupt  and  the 
creditors  without  the  intervention  of  a  trustee.  It  is  at  once  a  settle- 
ment and  a  discharge,*  and  is  in  the  nature  of  an  accord  and  satisfaction.* 
Unlike  a  composition  with  creditors  made  extra-judicially  and  as  at 
conimon  law,  a  composition  in  bankruptcy  binds  all  the  creditors,  as 
well  those  not  joining  as  those  who  ag^ee  to  it,  and  operates  as  a  dis- 
charge of  all  the  debts  which  would  be  released  by  a  discharge  granted 
in  the  ordinary  way.  The  theory  of  a  composition  is  that  the  cash  value 
of  the  bankrupt's  estate  is  substantially  divided  among  the  creditors  in 
proportion  to  their  respective  claims.*  "To  enforce  a  distribution  of  a 
bankrupt's  property  among  his  creditors,  upon  a  basis  of  equality,  and  to 
relieve  him  from  further  liability  for  his  debts,  are  the  fundamental  ob- 
jects of  the  bankruptcy  law,  and  it  provides  two  methods  of  effectuat- 
ing these  objects.    In  one,  the  assets  are  administered  and  ratably  dis- 


1  In  re  UUman  (D.  C.)  180  Fed.  944,  24 
Am.  Bankr.  Rep.  755.  A  "composition" 
is  a  proceeding  under  which  a  bankrupt 
may  settle  with  his  creditors,  if  the  ma- 
jority agree,  by  the  payment  of  a  lump 
sum,  to  be  distributed  ratably  amon< 
the  general  creditors,  and  such  sum  &a 
may  be  necessary  to  pay  priority  claims 
and  the  costs  of  the  proceeding.  Ameri- 
can Improvement  Co.  v.  Lilienthal  (Cal. 
App.)  184  Pac.  692.  An  order  approving 
an  agreement  for  the  settlement  of 
Blk.Bkb.(8d  Ed.)--82 


claims  and  distribution  of  the  assets  oi' 
ti  corporation,  which  had  been  duly  ad- 
Judged  a  bankrupt,  whereby  the  corpora- 
tion was  permitted  to  continue  in  busi- 
ness, the  trustee  having  realized  largo 
profits  while  conducting  its  business,  is 
in  the  nature  of  a  composition.  In  re 
O'Gara  Coal  Co.,  260  Fed.  742,  171  C.  O. 
A.  480,  44  Am.  Bankr.  Rep.  206. 

2  Harrison  v.  Gamble,  69  Mich.  96,  36 
N.  W.  682. 

<  In  re  Lissburger,  2  Fed.  158. 
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tributed  by  an  assignee  [trustee]  selected  by  the  creditors,  and  the  bank- 
rupt is  discharged  only  by  the  special  order  of  the  court ;  in  the  other, 
the  bankrupt  and  his  creditors  deal  directly  with  each  other,  by  com- 
pounding the  debts  at  a  fixed  rate,  which  composition,  when  approved  by 
the  court  and  carried  into  effect,  operates  as  a  discharge  of  the  bankrupt 
without  any  formal  order  by  the  court.  But  as  alternative  and  equally 
available  means  of  accomplishing  the  same  general  results,  they  are 
constituent  parts  of  the  system  of  bankruptcy,  and  are  alike  within  the 
scope  and  designation  of  bankruptcy  proceedings."*  "The  provisions 
which  authorize  a  composition  are  highly  beneficial  to  creditors.  They 
allow  the  majority,  under  proper  circumstances,  to  close  the  bankruptcy 
proceedings  without  waiting  the  often  slow  processes, of  official  admin- 
istration, and  they  offer  an  incentive  to  the  bankrupt  to  co-operate  by 
putting  it  out  of  the  power  of  a  single  creditor,  or  a  minority  of  creditors, 
to  defeat  his  discharge.  In  the  absence  of  any  expressed  restrictions  in 
the  law,  it  should  not  be  held  that  any  act  or  omission  of  a  bankrupt 
can  operate  to  prejudice  the  creditors  from  entering  into  a  composition 
whenever  they  deem  it  best  to  do  so."  *  The  court  of  bankruptcy  may 
enjoin  creditors  from  harassing  the  debtor  by  proceedings  at  law,  while 
his  composition  proceeding  is  pending,  except  as  to  proceedings  to  en- 
force a  valid  security.* 

§  646.  Right  to  Offer  Composition. — The  proposition  for  a  compo- 
sition must  proceed  from  the  bankrupt.  Creditors  have  not  the  right  to 
take  the  initiative  in  this  matter,  though  no  doubt  they  may  informally 
advise  or  prompt  the  bankrupt  to  offer  them  terms.  Corporations  as 
well  as  natural  persons  may  avail  themselves  of  this  provision  of  the 
statute,'  and  one  member  of  a  firm  which  has  been  adjudged  bankrupt 
may  submit  an  offer  of  composition  to  the  firm  creditors  and  his  indi- 
vidual creditors,*  and  the  refusal  or  neglect  of  one  of  the  partners  in  a 
bankrupt  firm  to  sign  a  proposition  for  composition,  unless  fraudulent, 
will  not  render  the  proceedings  invalid  as  against  the  other  partners, 
though  he  will  be  deprived  of  all  benefit  of  it.*  Under  the  former  bank- 
ruptcy law,  it  was  held  that  a  written  proposition  from  the  bankrupt  to 


*  Smith  V.  Morganstem,  2  Fed.  674 ; 
In  re  Bickmore  Shoe  Co.  (D.  O.)  263 
Fed.  926,  45  Am.  Bankr.  Rep.  24. 

» In  re  Joseph,  23  Blatchf .  237,  24  Fed. 
137.  But  see  In  re  Rider,  96  Fed.  808,  3 
Am.  Bankr.  Rep.  178,  where  it  is  said 
that  the  provisions  of  the  bankruptcy 
act  prescribing- the  requisites  of  a  com- 
position are  to  be  strictly  construed  as 
against  those  who  seek  by  this  means  to 
deprive  non-assenting  creditors  of  their 
right  to  have  the  debtor^s  property  ad- 


ministered upon  and  distributed  in  the 
ordinary  course  of  bankruptcy  proceed- 
ings. 

« In  re  Hinsdale,  9  Ben.  91,  16  N.  B. 
R.  550,  Fed.  Cas.  No.  6,526. 

7  In  re  Weber  Furniture  Co.,  13  N.  B. 
R.  529,  Fed.  Cas.  No.  17,330. 

8  Pool  V.  McDonald,  15  N.  B.  R.  560, 
Fed.  Cas.  No.  11,268. 

» In  re  Henry,  9  Ben.  449,  17  N.  B.  R. 
463,  Fed.  Cas.  No.  6,370. 
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the  creditors  was  not  necessary  to  lay  the  foundation  for  the  acceptance 
or  rejection  by  them  of  the  terms  offered.*®  But  to  authorize  any  step  to 
be  taken  for  the  offer  and  acceptance  of  a  composition,  there  must  first 
be  a  pending  case  in  bankruptcy.**  And  until  1910,  the  debtor  was  not 
entitled  to  offer  a  composition  to  his  creditors  until  after  there  had  been 
an  adjudication  of  bankruptcy  entered  in  his  case.**  In  the  year  men- 
tioned, however,  the  bankruptcy  statute  was  amended  so  as  to  allow  an 
alleged  bankrupt  to  offer  terms  of  composition  "either  before  or  after 
adjudication,"  and  if  the  offer  is  made  before  an  adjudication,  then  "ac- 
tion upon  the  petition  for  adjudication  shall  be  delayed  until  it  shall  be 
determined  whether  such  composition  shall  be  confirmed."  *' 

Under  the  act  of  1867,  the  doctrine  prevailed  that  a  composition  was 
not  a  discharge  or  had  not  the  effect  of  a  discharge ;  but  that  it  was  a 
payment  and  satisfaction  of  debts  with  the  assent  of  the  creditors.  And 
consequently  it  was  held  that  dissenting  creditors  could  not  defeat  a  pro^ 
posed  composition  on  grounds  which  would  be  sufficient  to  prevent  the 
bankrupt's  discharge.  And  even  the  fact  that  his  application  for  dis- 
charge had  already  been  heard  and  refused  was  no  ground  for  denying 
the  approval  of  a  composition.**  But  the  present  statute  explicitly  au- 
thorizes the  judge  to  confirm  a  composition  only  if  he  "is  satisfied  that 
the  bankrupt  has  not  been  guilty  of  any  of  the  acts  or  failed  to  per- 
form any  of  the  duties  which  would  be  a  bar  to  his  discharge."  **  And 
it  is  the  evident  purpose  of  this  provision  not  to  allow  a  bankrupt  to 
obtain  a  release  from  the  unpaid  balance  of  his  debts,  by  means  of  a 
composition,  if  he  is  not  entitled  to  the  same  benefit  by  means  of  a 
discharge  obtained  in  the  ordinary  way. 

It  is  also  a  prerequisite  to  the  bankrupt's  right  to  offer  terms  of 
composition  that  he  shall  have  been  examined  in  open  court  or  at  a 
meeting  of  his  creditors,  and  that  he  shall  have  filed  in  the  court  the  re- 
quired schedule  of  his  property  and  list  of  his  creditors.**  The  propriety 
of  this  requirement  is  obvious  when  it  is  considered  that  in  no  other  way 


10  In  re  Haskell,  11  N.  B.  R.  164,  Ffed. 
Cas.  No.  6,192. 

11  In  re  Reiman,  7  Ben.  455,  11  N.  B. 
R.  21,  Fed.  Cas.  No.  11,673. 

12  In  re  Back  Bay  Automobile  Ck).,  158 
Fed.  679,  19  Am.  Bankr.  Rep.  835.  See 
In  re  Van  Auken,  14  N.  B.  R.  425,  Fed. 
Cas.  No.  16,828. 

13  Bankruptcy  Act  1898,  §  12a,  as 
amended  by  Act  Cong.  June  25,  1910,  36 
Stat.  838.  The  fact  that  the  bankrupt 
has  already  received  his  discharge  in 
(?ue  course  and  that  a  dividend  has  been 
paid  will  not  prevent  an  offer  of  com- 


position. In  re  Spiller  (D.  C.)  230  Fed. 
490,  36  Am.  Bankr.  Rep.  399. 

1*  In  re  Odell,  9  Ben.  247,  16  N.  B.  R. 
501,  Fed.  Cas.  No.  10,427 ;  Leo  v.  Joseph. 
56  Hun,  644,  9  N.  Y.  Supp.  612 ;  In  re 
Joseph,  23  Blatchf.  237,  24  Fed.  137;  In 
re  Haskell,  11  N.  B.  R.  164,  Fed.  Cas. 
No.  6,192 ;  In  re  Troth,  19  N.  B.  R.  253 ; 
Fed.  Cas.  No.  14,188. 

16  Bankruptcy  Act  1898.  §  12d. 

ic  Bankruptcy  Act  1898,  §  12a.  And 
see  In  re  Back  Bay  Automobile  Co.,  15S 
Fed.  679,  19  Am.  Bankr.  Rep.  835;  In 
re  Berler  Shoe  Co.  (D.  C.)  246  Fed.  1018, 
40  Am.  Bankr.  Rep.  470. 
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could  the  creditors  obtain  the  necessary  information  concerning  the 
debtor's  assets  and  debts,  to  enable  them  to  decide  intelligently  on  the 
terms  offered.  But  the  proceeding  will  not  be  vitiated  by  a  statement 
in  the  bankrupt's  schedule  that  the  value  of  his  real  estate  is  unknown/' 
or  by  an  innocent  mistake  in  stating  the  amount  due  to  a  particular 
creditor.^  If  a  trustee  in  bankruptcy  has  not  been  appointed  before  the 
offer  of  a  composition,  none  will  be  appointed  after  its  acceptance  by  the 
creditors,  since  his  services  are  not  needed.  But  in  that  case,  the  bank- 
rupt himself  stands  in  the  place  of  a  trustee,  so  far  as  regards  such 
matters  as  the  set-off  of  mutual  debts/* 

§  647.  Examination  of  Bankrupt. — ^As  already  stated,  terms  of  com- 
position cannot  be  offered  by  the  bankrupt  or  considered  by  creditors 
until  after  the  bankrupt  "has  been  examined  in  open  court  or  at  a 
meeting  of  his  creditors/'  The  phrase  "in  open  court"  refers  to  pro- 
feedings  before  the  referee/*  The  examination  here  contemplated  is 
not  an  examination  of  the  bankrupt  as  a  witness  on  the  issues  of  in- 
solvency and  the  commission  of  acts  of  bankruptcy  charged,  but  the 
examination  to  which  the  bankrupt  is  required  to  submit  when  present  at 
the  first  meeting  of  his  creditors,  and  hence  should  be  confined  to  an 
examination  into  his  resources  and  liabilities/*  And  the  referee  has  no 
authority  to  require  any  other  person  than  the  bankrupt  to  testify.** 
The  debtor  himself  may  be  required  to  attend  and  testify  at  an  adjourned 
meeting  of  the  creditors,  but  he  may  be  excused  from  so  doing  if  he 
presents  a  satisfactory  reason  therefor  and  it  is  accepted  by  a  sufficient 
vote  of  the  creditors.**  The  minority  creditors  may  insist  upon  the 
examination  of  the  bankrupt  although  the  majority  are  willing  to  take 
a  vote  on  the  proposition  offered  without  any  examination,**  and  where 
creditors  conducting  the  examination  of  the  bankrupt  in  an  apparently 
earnest  opposition  to  the  composition  suddenly  cease,  without  discern- 
ible cause,  it  is  proper  for  the  referee  to  allow  another  creditor  to 
take  up  and  continue  the  examination/*  The  refusal  of  the  referee  to 
proceed  with  the  examination  until  his  fees  are  paid  or  secured  is  not 


17  In  re  WeUes,  18  N.  B.  R.  525,  Fed.  rupt  in  geueral,  their  scope,  protection 

Cas.  No.  17,377.  against  self-crimination,  etc.,  see  supra, 

i«Ex  parte  Trafton,  2  Low.  505.  14  §S  262-271. 

N.  B.  R.  507,  Fed.  Cas.  No.  14,133.  22  in  re  Dobbins,  18  N.  B.  R.  268,  FW. 

i»  Ex  parte  Howard  Nat  Bank,  2  Low.  Cas.  No.  3,943. 

487, 16  N.  B.  R.  420,  Fed.  Cas.  No.  6,764.  28  in  re  Tlfift,  17  N.  B.  R.   502,  Fed. 

20  In  re  Blood  worth- Stembridge  Co.,  Cas.  No.  14,029. 

178  Fed.  372,  24  Am.  Bankr.  Rep.  156.  24  in  re  Little,  19  N.  B.  R.  234,  Fed. 

a  1  In  re  Back  Bay  Automobile  Co.,  158  Cas.  No.  8,392. 

Fed.  679,  19  Am.  Bankr.  Rep.  835;  In  re  "^^  In  re  Yanderhoef,  Fed.  Oa&  Na  16,- 

Proby,  17  N.  B.  R.  175,  Fed.  Cas.  No.  840. 
11,439.    As  to  examinations  of  the  bank- 
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ground  of  opposition  to  the  recording  of  a  resolution  accepting  the  com- 
position.** 

§  648.  Offer  of  Terms, — ^The  statute  provides  that  the  "considera- 
tion" to  be  paid  by  the  bankrupt  to  his  creditors,  together  with  the 
"money"  necessary  to  pay  debts  entitled  to  priority  and  the  costs  of 
administration,  shall  be  deposited  in  such  place  as  shall  be  designated 
by  the  judge.*'  But  the  "consideration"  to  be  paid  to  the  creditors,  es- 
pecially as  shown  by  its  contrast  with  the  word  "money,"  does  not 
necessarily  mean  cash.  It  may  be  something  equivalent  to  money,  or 
that  will  be  ultimately  convertible  into  money  within  a  reasonable  time, 
and  hence  will  include  any  reasonably  safe  securities,  or  indorsed  prom- 
issory notes.*'  But  the  personal  notes  of  the  bankrupt,  not  indorsed 
and  not  secured  in  any  way,  will  not  constitute  a  consideration  which 
the  court  will  feel  bound  to  approve.**  And  if  a  creditor  dissents  and  ob- 
jects, the  court  will  not  sanction  a  composition  where  the  alleged  "con- 
sideration" is  preferred  stock  in  a  corporation  which  the  bankrupt  has 
organized  for  the  purpose  of  continuing  his  business,  and  it  does  not  ap- 
pear that  the  stock  represents  any  value  except  the  supposed  good  will 
of  the  business,  and  the  effect  would  be  to  leave  the  bankrupt  in  control 
of  the  business  and  the  creditors,  in  the  capacity  of  stockholders,  liable 
for  the  corporate  debts.** 

m 

Neither  is  it  necessary  that  the  consideration  of  the  composition 
should  be  immediately  payable.  The  question  as  to  the  time  for  its 
payment  is  one  for  the  creditors  to  settle,  and  their  judgment  will  not 
be  reversed  except  for  valid  reasons.*^  Hence  it  is  ordinarily  no  suffi- 
cient objection  to  the  confirmation  of  a  composition  that  it  is  payable  in 
installments,  scfcured  by  notes.***  A  composition  agreement  to  pay  more 
that  the. estate  is  able  to  pay,  where  the  balance  is  made  up  by  the 


2 •  In  re  TiflEt,  18  N.  B.  R.  227,  Fed. 
Cafl.  No.  14,033. 

27  Bankruptcy  Act  1898,  (  12b.  The 
terms  offered  must  be  in  accordance 
with  the  law,  and  the  money  put  up 
must  be  for  ratable  distribution  amon^; 
the  creditors  entitled.  A  proposal  for 
composition  under  which  the  bankrupt 
agrees  to  pay  to  a  certain  creditor  a  sum 
expended  in  investigating  the  bank- 
rupt's financial  condition,  in  addition  to 
his  pro  rata  share,  cannot  be  confirmed. 
In  re  M.  &  H.  Gordon  (D.  C.)  245  Fe<1. 
905,  40  Am.  Bankr.  Rep.  301. 

2  8  In  re  Hurst,  1  Flip.  462,  Fed.  Cas. 
No.  6,925;  In  re  Reiman,  7  Ben.  455, 
Fed.  Cas.  No.  11,673.  If  nothing  fraudu- 
lent enters  into  the  transaction,  tho 
money  for  a  composition  may  be  raised 


by  turning  over  property  to  a  third  per- 
son who  will  advance  the  needed  sum. 
GreU  V.  Durr,  203  Ala.  644,  84  South. 
743.  But  a  bankrupt  who  has  stolen  or 
fraudulently  received  a  sum  of  money 
belonging  to  another  cannot  retain  the 
amount  and  schedule  the  claim  as  a  debt 
and  thereupon  effect  a  composition.  In 
re  Alpert  (D.  C.)  237  Fed.  295,  38  Am. 
Bankr.  Rep.  459. 

2»  In  re  Janeway,  8  Ben.  267,  Fed. 
Cas.  No.  7,207;  In  re  Langdon,  2  Low. 
387,  Fed.  Cas.  No.  8,058. 

80  In  re  Woodend,  133  Fed.  593,  12 
Am.  Bankr.  Rep.  768. 

81  In  re  Wilson.  18  N.  B.  R.  300,  Fed. 
Cas.  No.  17,785. 

3  2  In  re  Wilson,  16  Blatchf.  112,  B^. 
Cas.  No.  17,781;   In  re  McNab  &-H.  Mfg. 
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relatives  or  friends  of  the  bankrupt,  is  not  evidence  of  fraud."  But  a 
contract  by  a  bank  to  advance  the  money  to  pay  a  composition  made  by  a 
bankrupt,  in  part  consideration  for  which  it  was  to  receive  payment  of 
its  own  debt  in  full,  is  illegal.** 

It  seems  also  that  a  composition  may  take  the  form  of  ratifying  an 
assignment  for  the  benefit  of  creditors  made  by  the  bankrupt  under  the 
state  statute,'*  or  may  include  the  adjustment  of  controversies  which 
a  trustee  in  bankruptcy  would  have  been  authorized  to  compromise,** 
or  may  be  conditioned  upon  the  surrender  of  all  the  bankrupt's  property 
to  him  and  the  discontinuance  of  all  pending  suits.*'  And  generally,  the 
bankruptcy  law  does  not  provide  or  imply  that  compositions,  though  in- 
formal or  even  preferential,  shall  be  void  as  between  the  parties.**  Thus, 
a  composition  may  be  effected  under  an  agreement  for  the  bankrupt  to 
turn  over  his  entire  property  and  estate  to  a  person  who  has  been  se- 
lected by  the  creditors  to  act  as  a  trustee  in  their  behalf,  in  carrying  out 
the  details  of  the  composition.** 

The  bankrupt  will  be  required  to  abide  by  his  proposition,  and  he  will 
not  be  given  permission  to  withdraw  an  offer  of  composition  after  its 
acceptance  by  a  majority  of  the  creditors  and  after  an  application  to 
confirm,  as  the  Act  does  not  authorize  any  such  procedure.**  So  the 
bankrupt  will  not  be  permitted  to  trade  with  his  creditors,  by  increas- 
ing an  offer  of  composition  after  he  finds  that  his  first  offer  was  re- 
jected as  insufficient;  but  if  he  made  an  insufficient  offer  of  composition 
in  good  faith  and  without  opportunity  to  examine  and  appraise  the  avail- 
able property,  he  may  be  allowed  to  amend  his  offer.*^  And  where 
there  is  a  fatal  defect  in  the  proceedings,  but  it  appears  that  a  majority 
of  the  creditors  are  willing  to  accept  the  offer  made,  th^  court  will  re- 
ject the  offer  but  at  the  same  time  permit  the  bankrupt  to  make  a  new 
oflFer.** 

§  649.  Acceptance  by  Creditors. — ^The  official  forms  prescribed  for 
proceedings  in  bankruptcy  include  a  petition,  to  be  filed  by  the  bank- 
rupt, for  calling  a  meeting  of  creditors  to  consider  his  proposal  for  a 
composition,  in  which  he  is  to  state  the  terms  offered  and  that  he  verily 


Co.,  18  N.  B.  R.  388,  Fed.  Cos.  No.  8,906; 
In  re  Wronkow,  15  Blatehf.  38,  18  N.  B. 
R.  81,  Fed.  Cas.  No.  18,105. 

8 «  In  re  Snelling,  19  N.  B.  R.  120,  Fed. 
Cas.  No.  18,140. 

8  4McCormlck  v.  Sollnsky,  152  Fed. 
984,  82  C.  C.  A.  134,  18  Am.  Bankr.  Rep. 
540, 

88  In  re  Dumahaut,  15  Blatehf.  20, 
Fed.  Cas.  No.  4,124. 

86  In  re  Llndermafi,  166  Fed.  593,  22 
Am.  Bankr.  Rep.  131. 


87  In  re  Cavan.  19  N.  B.  R.  303,  Fed. 
Cas.  No.  2.528. 

88  In  re  Black  Diamond  Copper  Min. 
Co.,  11  Ariz.  415,  95  Pac.  117. 

8»  Guaranty  Trust  Co.  of  New  York 
V.  McCabe,  250  Fed.  699,  163  C.  C.  A.  31. 

*o  In  re  Agree  (D.  C.)  247  Fed.  590,  40 
Am.  Bankr.  Rep.  773. 

41  In  re  Cockshaw  (D.  C.)  220  Fed.  239, 
34  Am.  Bankr.  Rep.  278. 

*2  In  re  Kinnaue  Co.  (D.  0.)  217  Fed. 
488,  33  Am.  Bankr.  Rep.  243. 
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believes  that  they  will  be  accepted  by  a  majority  in  number  and  value 
of  the  creditors.**  This  follows  the  practice  under  the  former  bankrupt- 
cy act,  which  required  that  the  creditors  should  be  called  upon  to  assem- 
ble in  meeting  for  the  purpose  of  considering  an  offer  of  composition, 
and  should  vote  upon  a  formal  resolution  presented  to  them,  for  its  ac- 
ceptance or  rejection.**  But  the  present  statute  contains  no  such  pro- 
vision. It  merely  requires  that  the  composition  shall  have  been  "ac- 
cepted in  writing"  by  a  majority  of  the  creditors,  after  which  the  bank- 
rupt may  make  application  to  the  court  for  its  confirmation.**  It  is 
therefore  not  necessary  to  call  a  meeting  of  the  creditors  to  vote  upon 
the  question  whether  or  not  they  will  accept  the*  terms  offered,  but  the 
bankrupt  may  go  to  them  separately  and  procure  their  signatures.** 
But  all  of  the  creditors  must  have  notice  of  the  proposed  composition, 
whether  or  not  they  have  proved  their  claims  at  the  time  of  the  offer ; 
the  proposition  must  be  offered  and  explained  to  all  alike,  and  they  must 
have  a  reasonable  opportunity  to  consider  it.*'  This  having  been  done, 
however,  the  decision  of  the  majority  will  be  binding  upon  all,  where 
their  judgment  is  exercised  in  good  faith,  and  there  is  nothing  to  indicate 
fraud,  accident,  or  mistake.**  And  creditors  who  have  signed  an  accept- 
ance of  the  composition  will  not  be  permitted  to  disturb  the  arrangement 
by  withdrawing  their  signatures,  where  it  is  not  alleged  that  they  were 
procured  by  fraud  or  misrepresentation.**  And  mere  delay,  without 
laches,  in  obtaining  the  requisite  number  of  signatures,  will  not  be  suf- 
ficient ground  for  refusing  to  confirm  the  composition.^ 

It  is  required  that  the  acceptance  shall  be  by  a  "majority  in  number 
of  all  creditors  whose  claims  have  been  allowed,  which  number  must  rep- 
resent a  majority  in  atnount  of  such  claims."    This  makes  it  impossible 


4»Offlcial  Form  No.  60.  The  referee 
may  in  his  discretion  adjourn  from  time 
to  time  meetings  of  creditors  in  compo- 
sition proceedings,  before  as  well  as  aft- 
er adjudication.  In  re  Bernstein  (D.  C.) 
272  Fed.  1018,  47  Am.  Bankr.  Rep.  139. 

4«  See  In  re  Dumahaut,  15  Blatchf. 
20,  Fted.  Cas.  No.  4,124 ;  In  re  Ewlng,  2 
Low.  407,  Fed.  Cas.  No.  4,587;  In  re 
McDowell,  6  Biss.  193,  10  N.  B.  R.  459. 
l>d.  Cas.  No.  8,776;  In  re  Scott,  15  N. 
B.  R.  73,  Fed.  Cas.  No.  12,519:  In  re 
Spencer,  18  N.  B.  R.  199,  Fed.  Cas.  No. 
13,229;  In  re  Richmond,  18  N.  B.  U. 
362,  Fed.  Cas.  No.  11,79^:  Shaw  v. 
Vaughan,  52  Mich.  405,  18  N.  W.  126. 

45  Bankruptcy  Act  1898,  §  12b. 

^•In  re  Rider,  1  Nat.  Bankr.  News, 
483.  The  Act  of  Congress  of  June  25, 
1910,  36  Stat  838,  does  indeed  provide 
that  the  court  shall  call  a  meeting  of 
creditors,  where  composition  is  offered 


before  an  adjudication  In  bankruptcy; 
but  the  object  of  the  meeting  is  stated 
to  be  '*the  allowance  of  claims,  exami- 
nation of  bankrupt,  and  preservation  or 
conduct  of  estates."  It  is  not  intended 
as  a  meeting  for  debating  and  voting  on 
the  offer  of  composition. 

*7  In  re  Rider,  96  Fed.  808,  3  Am. 
Bankr.  Rep.  178. 

*«  In  re  Weber  Furniture  Co.,  13  N. 
B.  R.  559,  Fed.  Cas.  No.  17>331.  When  a 
proposed  composition  has  not  been  as- 
sented to  by  a  majority,  both  In  number 
and  amount,  of  the  creditors,  the  court 
cannot  compel  those  who  have  not  con- 
sented to  accept  the  proposition.  In  re 
Goldstein  (D.  C.)  213  Fed.  115. 

*9ln  re  Levy,  110  Fed.  744,  6  Am. 
Bankr.  Rep.  299. 

60  In  re  Cavan,  19  N.  B.  R.  303,  Fed. 
Cas.  No.  2,528. 
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for  a  composition  to  be  forced  through  by  the  vote  of  one  or  a  few  cred- 
itors holding  heavy  claims,  or,  on  the  other  hand,  by  a  numerical  ma- 
jority of  creditors  whose  claims  are  trifling  or  inconsiderable.  It  is  held 
that  those  signing  the  acceptance  must  constitute  a  majority  in  number 
and  amount  of  th*  claims  at  the  time  of  the  hearing  on  application  to 
confirm  the  composition ;  it  is  not  enough  that  they  constituted  a  ma- 
jority at  the  time  the  composition  was  offered  or  accepted.*^  An  as- 
signee holding  a  large  number  of  claims  should  be  counted  as  only  one 
creditor  in  making  up  this  majority,  and  he  is  not  entitled  to  as  many 
votes  as  the  creditors  whom  he  represents,  nor  are  his  assignors  to  be 
counted  in  determining  the  number  necessary  to  make  a  majority .••  A 
partnership  being  a  creditor,  any  one  of  the  partners  may  bind  the  firm 
by  accepting  the  terms  of  composition.**  But  in  the  case  of  the  bank- 
ruptcy of  a  firm  and  its  members,  a  partner  who  desires  to  make  a  compo- 
sition with  his  individual  creditors  must  obtain  the  acceptance  of  a 
majority  of  those  creditors;  it  is  not  enough  that  he  obtains  the  accept- 
ance of  a  majority  of  the  firm  creditors,  even  though  the  consenting  cred- 
itors may  be  more  than  a  majority  of  all  the  creditors,  both  firm  arid  in- 
dividual.** 

§  650.  Same;  Creditors  Entitled  to  Vote.-^Only  those  creditors  are 
entitled  to  participate  in  composition  proceedings,  or  be  counted  in  as- 
certaining the  necessary  majority,  who  have  claims  which  are  techni- 
cally provable  in  bankruptcy,**  and  hence  not  the  holder  of  a  merely  un- 
certain and  contingent  claim,**  nor  the  accommodation  maker  of  a  note 
for  the  bankrupt's  benefit,*'  nor  one  whose  claim  is  for  damages  for  a  tort 
not  assessed  or  liquidated  in  any  way.**  But  for  this  purpose,  the  court 
may  allow  the  ascertainment  of  an  unliquidated  claim  by  permitting  the 
prosecution  of  a  pending  suit  in  a  state  court,  or  by  ordering  an  inquiry 
before  itself.**  Nor  is  it  even  sufficient  that  the  creditor  should  have  a 
provable  debt.    For  the  statute  explicitly  requires  the  consent  of  a  ma- 


51  In  re  Rider,  96  Fed.  808,  3  Am. 
Bankr.  Rep.  178.  But  claims  filed  after 
the  creditor's  meeting  closes,  though  reg- 
ular in  form  and  filed  before  the  petition 
for  confirmation  is  filed,  cannot  be  count- 
ed in  determining  whether  a  majority  of 
the  creditors  agreed  to  a  composition  be- 
fore adjudication.  In  re  Chinese  Fur 
Importers  (D.  C.)  269  Fed.  669,  46  Am. 
Bankr.  Rep.  336. 

62  In  re  Messengill,  118  Fed.  366,  7  Am. 
Bankr.  Rep.  669. 

•8  Bruen  v.  Marquand,  17  Johns.  (N. 
Y.)  58. 

84  In  re  Ullman,  180  Fed.  944,  24  Am. 
Bankr.  Rep.  755;  In  re  Spades,  6  Biss. 
448,  13  N.  B.  R.  72,  Fed.  Cas.  No.  13,196. 


BB  Ex  parte  Trafton,  2  Low.  605, 14  N. 
B.  R.  507,  Fed.  Gas.  No.  14,183. 

BO  In  re  Kahn,  121  Fed.  412,  9  Am. 
Bankr.  Rep.  107. 

B7  Liebke  v.  Thomas,  116  U.  S.  605. 
6  Sup.  Ot.  496,  29  L.  Ed.  744. 

88  In  re  Bailey,  2  Wooda,  222,  Fed. 
Cas.  No.  729. 

8  8  Ex  parte  Tiafton,  2  Low.  505,  14  N. 
B.  R.  507,  Fed.  Cas.  No,  14,133.  But 
where,  in  composition  proceedings,  the 
amount  of  the  claim  of  one  of  the  credi- 
tors is  disputed  by  the  debtor,  and  an 
estimate  is  made  to  be  used  merely  a& 
showing  on  what  sum  the  creditor  is 
entitled  to  vote,  such  estimate  does  not 
estop  the  debtor  from  questioning  the 


1306  COMPOSITIONS  §  650 

jority  of  those  creditors  "whose  claims  have  been  allowed."  Therefore 
it  is  necessary  that  the  creditor  should  have  proved  his  claim  and  se- 
cured its  allowance.**  A  secured  creditor  who  is  fully  protected  by  his 
security  and  willing  to  rest  upon  it,  is  not  to  be  counted  in.*^  But  a 
creditor  whose  lien  or  other  security  does  not  fully  cover  his  claim  may 
have  the  security  valued  or  foreclosed,  and  will  be  allowed  to  prove  a 
claim  for  the  balance  or  deficiency,  and  to  this  extent  he  may  participate 
in  the  composition  proceedings.**  And  notes  of  a  bankrupt,  which  are 
secured  only  by  the  personal  indorsement  of  another,  may  be  included 
as  unsecured  debts  in  a  composition  with  creditors,  and  the  confirmation 
of  such  composition  will  discharge  the  bankrupt  as  maker  of  the  notes, 
without  affecting  the  liability  of  the  indorser.**  But  a  creditor  whose 
claims  are  more  than  offset  by  the  claims  of  the  bankrupt  against  him 
cannot  be  counted  in  for  the  purpose  of  a  composition.**  On  the  other 
hand,  an  objection  to  a  creditor's  vote  on  an  offer  of  composition,  on 
the  ground  that  his  claim  is  invalid,  cannot  be  raised  for  the  first  time 
on  an  application  to  confirm  the  composition.**  And  the  vote  or  consent 
of  a  person  who  is  not  lawfully  to  be  accounted  a  creditor  will  not  nulli- 
fy the  proceedings,  at  least  if  the  elimination  of  his  consent  would  not 
change  the  result.**  And  a  creditor  who  has  bought  a  claim,  with  the 
intention  of  preventing  the  adoption  of  a  pending  offer  of  composition, 
may  refuse  his  acceptance  and  be  counted  in  determining  the  necessary 
majority,  if  he  had  rib  fraudulent  or  merely  oppressive  motive  in  the 
transaction.*'  In  the  matter  of  accepting  or  rejecting  a  composition, 
creditors  may  act  by  "duly  authorized  agent,  attorney,  or  proxy."  **  But 
a  perhon  acting  under  a  power  of  attorney  must  keep  strictly  within  its 
limits  and  cannot  vary  his  instructions.**  Whether  or  not  a  married 
woman,  without  authority  from  her  husband,  can  vote  her  debt  against 
a  bankrupt's  estate  on  the  question  of  accepting  a  composition,  at  any 
rate  an  affidavit  of  the  husband  that  he  has  given  his  wife  authority  to 

amount  of  the  claim  on  which  the  per-  Fed.  Cas.  No.  12,4W;   Paret  v.  Ticbnor, 

c^ntage  of  the  composition  shall  he  eal-  4  DiU.  Ill,  16  N.  B.  R.  315,  Fed.  Gas. 

culated  in  paying  the  composition.     In  No.  10,711. 

re  Holmes,  15  Blatchf.  17Cf,  18  N.  B.  R.  «8  Stauffer-Eshlema^  Co.  v.  Ablngtou 

230,  Fed.  Cas.  No.  6,632a.  Hardware  &  Furniture  Co.,  131  La.  715, 

00  In  re  Ennis,  183  Fed.  859,  25  Am.  ^  South.  202. 

Bankr.  Rep.  383;   American  Woolen  Co.  ^,  '*  ^J  ''^.f  "T"'  ^^  ^"^^  ^'  ^'  ^^'  ^^' 

V.  Cohen,  142  App.  Div.  880,  127  N.  Y.  ^  as.  No.  11470.      ^^  ^^   ^    _    _^    _  ^ 

Supp.  787;   In  re  KeHer,  18  N.  B.  R.  331,  "'  I"  ''^  ^*^^^'  ^  ^'  ^'  »•  ^28,  Fed. 

Fed.  Cas.  No.  7,654;   In  re  Br,vc(x,  19  N.  ^^^-  J^^'  ^'^}'  ^      «  _     ^      ^^    „  ^ 

B.  R.  287,  Fed.  Cas.  No.  2,069.  ^  ''  ^"^  ^^  Walshe,  2  Woods,  225,  Fed. 

Cas.  No.  17,118. 

•iln  re  Van  Auken,  14  N.  B.  R.  425,  07  ex  parte  Jewett,  2  Low.  393,  11  N. 

Fed.  Cas.  No.  16,828;   In  re  Snelling,  19  3  r.  443^  ped.  Cas.  No.  7,303. 

N.  B.  R.  120,  Fed.  Cas.  No.  13,140.  es  Bankruptcy  Act  1898,  §  1,  cl.  9. 

«2  Flower  v.  Greenebaum,  9  Biss.  451,  «» In  re  Alexander,  8  Ben.  99,  Fed. 

50  Fed.  190:   In  re  Schwab,  8  Ben.  353,  Cas.  No.  159. 
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vote  in  favor  of  the  composition  is  a  ratification  and  estoppel  validating 
the  wife's  act.'* 

§  651,  Same;  Fraudulent  Inducement  to  Consent. — ^The  rules  of 
equity  being  applicable  in  bankruptcy,  and  fraud  and  underhand  prac- 
tices being  specially  abhorred,  a  payment  of  money  to  a  creditor  of  a 
bankrupt,  to  induce  him  to  consent  to  a  pending  offer  of  composition,  or 
to  induce  him  to  forbear  an  active  or  threatened  opposition,  will  invali- 
date the  entire  composition  arrangement ;  and  this  rule  applies  although 
the  required  number  of  creditors  accepted  the  offer  of  composition,  with- 
out counting  the  one  to  whom  payment  was  made,  and  even  though  it 
does  not  appear  that  their  action  was  in  any  way  influenced  by  the 
transaction.'^  And  money  so  paid  may  be  recovered  back  by  the  trus- 
tee in  bankruptcy,  or,  according  to  some  of  the  authorities,  by  the  bank- 
rupt himself  or  by  injured  creditors.'*  The  rule,  however,  may  possibly 
be  relaxed  in  a  case  where  the  payment  was  made  out  of  property  which 
was  not  included  in  the  bankrupt's  schedule  and  was  not  available  as 
assets  in  the  bankruptcy."  The  principle  is  the  same  where  the  con- 
sent of  the  creditor  is  obtained  by  the  bankrupt's  secret  promise  to  pay 
him  a  larger  share  of  his  debt  than  the  other  creditors  will  receive  under 
the  composition.  "It  is  a  settled  doctrine  of  equity  jurisprudence  that 
where  creditors  unite  in  a  composition  agreement,  a  secret  promise  by  the 
debtor  to  one  creditor  to  pay  him  more  than  the^thers  is  void.  There 
is  no  reason  why  this  settled  doctrine  should  not  apply  to  compositions 
in  bankruptcy  proceedings.  There  is  indeed  a  stronger  reason  for  its 
application  in  such  cases  than  in  any  others,  and  the  authorities  do  ap- 
ply it  to  compositions  in  bankruptcy  proceedings."  '*  Nor  is  there  any 
difference  when  the  inducement  offered  to  the  creditor  is  that  the  bank- 
rupt will  give  him  security  for  the  remainder  of  his  debt,  or  additional 
security  or  better  security  than  he  now  holds;    any  such  bargain  will 


70  In  re  Bailey,  2  Woods,  222,  Fed,  Gas. 
No.  729. 

71  In  re  Bennett,  8  Ben.  561,  Fed.  Cas. 
No.  1,312;  Fairbanks  v.  Amoskeag  Nat. 
Bank,  38  Fed.  630;  In  re  Sawyer,  2  Low. 
475,  14  N.  B.  R.  241,  Fed.  Cas.  No.  12,- 
.'$95;  Bullene  v.  Blain,  6  Blss.  22,  Fed. 
Cas.  No.  2,124;  BrownsvUle  Mfg.  Co. 
V.  Lock  wood,  11  Fed.  705. 

7  2  Fairbanks  v.  Amoskeag  Nat.  Bank, 
38  Fed.  030;  Bean  v.  Brookmire.  1  Dill. 
151,  Fed.  Cas.  No.  1.1(59;  s.  c,  2  Dill.  108, 
7  N.  B.  R.  568,  Fed.  Cas.  No.  1,170. 

73  National  Park  Bank  v.  IVoiilos' 
Bank.  14  Phila.  (Pa.)  405,  Fed.  Cas.  No. 
10,049. 

7  4  Carey  v.  Ilesa,  112  Ind.  398,  14  N. 


B.  235.  And  see  Citizens'  Nat  Bank  v. 
Kerney,  59  Ind.  App.  96,  108  N.  E.  139; 
Ueblein  v.  George,  193  Mich.  462,  160 
N.  W.  5,38;  Union  Exchange  Nat.  Bank 
V.  Joseph,  194  App.  Div.  205,  185  N.  Y. 
Supp.  403;  Nole  v.  Abate,  190  App.  Div. 
705,  ISO  N.  Y.  Supp.  299;  Claflin  v.  Tor- 
Una,  11  N.  B.  R.  521,  50  Mo.  3C9;  Bean 
V.  Amsinck,  10  Blatchf.  361,  8  N.  B.  R. 
228,  Fed.  Cas.  No.  1,167;  In  re  Keller, 
18  N  B.  R.  331,  Fed.  Cas.  No.  7,054; 
Woodman  v.  Stow,  11  111.  App.  613;  Rus- 
sell V.  Rojrers.  10  Wend.  (N.  Y.)  473,  25 
Am.  Dec.  574;  Bullene  v.  Blain^  6  Biss. 
22,  Fed.  Cas.  No.  2,124;  CulUngworth 
V.  Loyd,  2  Beav.  385.  See  Jacobs  v.  Siff, 
74  Misc.  Rep.  58,  131  N.  Y.  Supp.  656. 
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vitiate  the  composition.'*  Thus,  where  an  insolvent  debtor,  desiring  to 
obtain  his  release  in  bankruptcy  by  a  composition  with  his  creditors, 
agrees  to  execute  his  notes  to  one  of  the  creditors  for  the  balance  of  his 
debt,  the  notes  so  given  are  void.'* 

These  rules  have  been  applied  with  such  severity  that  composition 
agreements  have  been  held  invalid,  or  have  been  set  aside,  on  account  of  a 
secret  or  fraudulent  advantage  given  to  one  creditor,  even  though  it  did 
not  appear  that  the  bankrupt  himself  procured  it  or  was  a  party  to  it.'' 
In  one  case,  an  offer  of  money  was  made  to  two  creditors,  by  the  bank- 
rupt's bookkeeper,  to  induce  them  to  consent,  and  the  bankrupt  had  no  ac- 
tual knowledge  of  the  offer,  but  the  bookkeeper  was  employed  generally 
to  see  the  creditors  and  procure  their  consent.  It  was  held  that  the 
bankrupt  was  chargeable  with  what  his  representative  did  in  the  mat- 
ter, and  the  whole  proceeding  was  thereby  vitiated  and  the  composition 
must  fail.'*  In  another  case,  where  a  creditor  was  induced  to  consent 
to  the  composition  by  an  undefined  expectation  of  advantage  held  out 
to  him  by  the  indorser  of  the  note  which  the  creditor  held,  the  compo- 
sition was  set  aside,  though  it  did  not  appear  that  the  bankrupt  had 
anything  to  do  with  it.'^  And  in  another  case  it  was  held  that  the  signa- 
ture of  a  creditor  to  the  composition  agreement,  obtained  upon  the 
promise  of  another  creditor  to  give  him  the  promisor's  trade  in  the  fu- 
ture, would  invalidate  the  composition.*®  But  on  the  other  hand,  that 
creditors  holding  notes  of  a  bankrupt  corporation,  indorsed  by  individu- 
als connected  with  the  bankrupt,  before  accepting  a  composition,  ob- 
tained an  agreement  by  such  indorsers  that  they  should  not  thereby  be 
discharged,  does  not  invalidate  the  composition,  since  that  would  be  the 
legal  result  of  it  without  any  promise.*^ 

Aside  from  any  fraudulent  or  secret  advantage,  creditors  may  be 
moved  to  consent  to  a  composition  in  bankruptcy  by  reasons  other  than 
a  strict  consideration  for  the  interests  of  the  majority,  as,  for  example, 
personal  friendship  for  the  bankrupt,  sympathy  with  him  in  his  business 
misfortunes,  or  the  expectation  of  profitable  business  with  him  in  the 
future.    Their  assent,  if  given  from  such  motives,  is  not  invalid  nor  il- 


T5  Chuck  V.  Mesritz,  2  Woods,  204,  Fed. 
Cas.  No. ^,710;  Bean  v.  Brookmire,  2 
DIU.  108,  7  N.  B.  R.  568,  Fed.  Cas.  No. 
1,170;  Howell  v.  Todd,  Fed.  Cas.  No.  6,- 
783;  Way  v.  Langley,  15  Ohio  St.  392; 
Mallouk  V.  American  Exchange  Nat 
Bank,  75  Misc.  Rep.  285,  135  N.  Y.  Supp. 
78. 

'•Tinker  v.  Hurst,  70  Mich.  159,  38 
X.  W.  16,  14  Am.  St.  Rep.  482. 

"In  re  Sawyer,  2  I^w.  475,  14  N.  B. 
R.  241,  Fed.  Cas.  No.  12,395.  Votes  in 
favor  of  accepting  a  composition,  cast 


by  an  assignee  who  paid  face  value  for 
the  claims  shortly  before  the  creditors' 
meeting,  should  not  be  counted  in  deter- 
mining the  vote  on  the  composition.  In 
re  Weintrob  (D.  C.)  240  Fed.  532,  39  Am. 
Baukr.  Hep.  407. 

7  8  In  re  Bennett,  8  Ben.  561,  Fed.  Cas. 
No.  1.312. 

70  In  re  Sawyer,  2  Low.  475,  14  N.  B. 
R.  241,  Fed.  Cas.  No.  12,395. 

80  In  re  Shine,  Fed.  Cas.  No.  12,788. 

81  In  re  B.  Jacobson  &  Son  Co.,  198 
Fed.  949,  28  Am.  Bankr.  Rep.  492. 
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legal.  "But  the  extent  to  which  the  majority  is  composed  of  creditors  so 
influenced  is  an  important  factor  in  determining  the  weight  to  be  given 
to  the  assent  of  the  majority  upon  the  question  whether  the  proposed 
composition  is  really  for  the  best  interest  of  all  creditors."  •*  In  the  ab- 
sence of  any  fraudulent  or  illegal  bargain,  a  creditor,  for  the  purpose  of 
assisting  the  bankrupt  in  securing  confirmation  of  a  proposed  composi- 
tion, may  withdraw  his  claim,  and  such  creditor  will  then  not  be  counted 
in  determining  the  number  of  creditors  whose  consent  is  necessary.** 

A  bankrupt  may  use  his  credit  to  acquire  the  money  required  for 
the  purposes  of  a  composition  offered  conformably  to  the  bankruptcy 
act  to  his  creditors,  and  what  inducement  he  gives  to  the  person  loaning 
him  the  money  is  a  matter  which  does  not  concern  the  existing  credi- 
tors, and  hence  does  not  affect  the  validity  of  the  composition.  And 
extortion  or  attempted  extortion  as  a  consideration  for  acting  or  for- 
bearing to  act  in  bankruptcy  proceedings  (which  is  expressly  forbidden 
by  the  statute)  cannot  be  inferred  from  a  promise  by  the  bankrupt,  after 
adjudication,  that  if  certain  creditors  would  loan  him  a  specified  sum 
to  be  used  in  paying  the  consideration  of  an  offered  composition,  he 
would  pay  them  the  balance  of  their  claim  when  such  composition  was 
confirmed,  after  deducting  their  share  of  the  consideration  of  the  compo- 
sition, which  promise  they  accepted,  making  the  loan  for  the  said  pur- 
pose.** And  when  a  bankrupt  has  proposed  terms  of  composition  and 
the  same  have  been  approved  by  a  majority  of  the  creditors,  such  cred- 
itors and  their  attorneys  have  an  interest  in  common  in  securing  an 
acceptance  of  the  composition  offered,  and  thereafter  may  properly 
participate  in  securing  the  necessary  consents.  And  it  is  not  improper 
for  the  attorney  for  the  receiver,  having  secured  powers  of  attorney  to 
that  end,  to  represent  and  vote  for  creditors  in  favor  of  the  composition, 
so  long  as  no  false  statements  are  made,  and  there  is  no  trickery  or  collu- 
sion between  creditors  and  the  bankrupt,  and  no  fraud  practised.** 

§  652.  Deposit  for  Payment. — Before  application  is  made  for  the 
confirmation  of  a  composition,  '*the  consideration  to  be  paid  by  the  bank- 
rupt to  his  creditors,  and  the  money  necessary  to  pay  all  debts  which 
have  priority  and  the  cost  of  the  proceedings"  must  have  been  "de- 
posited in  such  place  as  shall  be  designated  by  and  subject  to  the  order 
of  the  judge."  **  This  requirement  is  imperative.  If  it  is  not  complied 
with,  the  composition  will  not  be  confirmed,  even  though  the  application 

82  In  re  Griffith  Stillings  Press  (D.  a)  Sup.  Ct.  365,  57  L.  Ed.  676,  29  Ajn.  Bankr. 

244  Fed.  315,  39  Am.  Bankr.  Rep.  813;  Rep.  493.    And  see  Hickman  v.  Galvos- 

In  re  Spiller  (D.  O.)  230  Fed.  490,  36  Am.  ton  Dry  Goods  Co.,  42  Tex.  Civ.  App.  GS2, 

Bankr.  Rep.  399.  94  S.  W.  157. 

«8  In  re  M.  &  H.  Gordon  (D.  O.)  245  sc  in  re  McLellan,  204  Fed.  482,   30 

Fed.  905,  40  Am.  Bankr.  Rep.  301.  Am.  Bankr.  Rep.  325. 

84  Zavelo  V.  Reeves,  227  U.  S.  625,  33  ««  Bankruptcy  Act  1898,  i  12b. 
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is  not  opposed  by  any  creditor,*'  and  confirmation  will  also  be  withheld 
where  the  money  deposited  to  cover  the  cost  of  the  proceedings  is  not 
sufficient  in  amount.**  The  "cost  of  the  proceedings"  includes  any  fees 
which  may  be  payable  under  the  statute  in  disbursing  the  money.** 
And  the  "debts  which  have  priority/'  for  the  purposes  of  this  provision, 
must  be  held  to  include  all  taxes  due  from  the  bankrupt  or  on  his  prop- 
erty .••  As  to  the  consideration  to  be  paid  to  the  creditors,  it  is  held  that 
the  bankrupt  is  required  to  deposit  the  percentage  offered,  not  only  on 
all  claims  filed  before  confirmation,  but  also  on  all  other  claims  listed 
by  him  in  his  schedule;  but  he  is  not  required  to  deposit  sufficient  to 
cover  such  percentage  on  secured  claims,  nor  for  any  supposed  deficiency 
thereon,  if  it  has  not  yet  been  ascertained  and  filed.^^ 

§  653.  Application,  Notice,  and  Hearing. — An  official  form  has 
been  prescribed  for  the  application  for  confirmation  of  a  composition. 
It  is  to  be  addressed  to  the  judge  of  the  court  and  is  signed  by  the 
bankrupt,  and  recites  briefly  the  offer  of  terms  of  composition,  its  ac- 
ceptance by  the  required  proportion  of  creditors,  and  compliance  with 
the  various  requirements  of  the  act,  and  asks  that  the  composition  may 
be  confirmed  by  the  court.**  The  confirmation  or  rejection  of  a  composi- 
tion is  a  matter  which  must  be  passed  upon  and  decided  by  the  judge  of 
the  court  of  bankruptcy;  it  is  not  within  the  jurisdiction  or  authority 
of  the  referee.**  But  it  is  proper  for  the  referee,  when  so  requested, 
to  appoint  a  day  for  bringing  the  composition  before  the  court  for  heaf- 


«T  In  re  Frear,  120  Fed.  978,  10  Am. 
Bankr.  Rep.  199.  But  as  a  composition 
is  solely  for  the  benefit  of  the  creditors, 
they  are  entitled,  if  they  choose,  to 
waive  the  actual  deposit  of  the  money  or 
securities  constituting  the  consideration. 
Kinkead  v.  J.  Bacon  &  Sons,  230  Fed. 
362,  144  G.  C.  A.  504,  36  Am.  Bankr. 
Rep.  390. 

88  In  re  Rider  (D.  C.)  96  Fed.  808,  8 
Am.  Bankr.  Rep.  178. 

8«  In  re  Mayer,  2  Nat.  Bankr.  News, 
527.  Where  a  third  person  advances 
money  to  a  bankrupt,  to  be  deposited  to 
perform  an  offer  of  composition,  such  de- 
posit is  liable  for  expenses  incurred  by 
reason  of  the  stay  secured  by  the  bank- 
rupt by  the  composition  proceedings,  if 
they  fall,  but  not  for  delay  occasioned 
by  the  opposition  of  a  creditor  to  the 
offer  of  composition.  In  re  Wiener  (D. 
C.)  217  Fed.  173,  33  Am.  Bankr.  Rep. 
355.  Money  obtained  by  bankrupts  after 
the  filing  of  the  petition  against  them, 
and  deposited  with  an  offer  of  composi- 
tion, does  not  belong  to  the  estate,  and 
if  the  offer  was  made  in  good  faith,  al- 


though rejected  for  insufflci^icy,  the 
money  should  not  be  retained  because 
the  continuance  of  tlie  business  pending 
disposition  of  the  offer  resulted  in  loss 
to  the  creditors.  In  re  Morris  &  Rice 
(D.  C.)  258  Fed.  712,  44  Am.  Bankr.  Rep. 
146.  As  to  liability  for  expenses  incur- 
red in  an  investigation  of  the  bankrupt's 
affairs  by  an  attorney,  see  In  re  Siegel 
(I).  C.)  252  Fed.  197,  41  Am.  Bankr.  Rep. 
75.'{;  and  same  case  on  appeal,  256  Fed. 
22(5,  167  C.  C.  A.  442,  43  Am.  Bankr.  Rep. 
73. 

00  In  re  Flynn  (D.  C.)  184  Fed.  145,  13 
Am.  Bankr.  Rep.  720. 

»i  In  re  Harvey  (D.  C.)  144  Fed.  901, 
16  Am.  Bankr.  Rep.  345.  And  see  In  re 
Atlantic  Const.  Co.  (D.  C.)  228  Fed.  571, 
35  Am.  Bankr.  Rep.  838;  In  re  Alpert 
(T).  C.)  237  Fed.  295,  38  Am.  Bankr.  Rep. 
450. 

82  Official  Form  No.  61. 

o«  Bnnkrurtry  Act  1898,  ft  38,  cl.  4; 
Idem.,  §  1,  cl.  16:  Tn  re  Blood worth- 
Sterabridge  Co.,  178  Fed.  372,  24  Am. 
Bankr.  Rep.  156.  See  In  re  Spiller  (D. 
C.)  230  Fed.  490,  86  Am.  Bankr.  Rep.  899. 
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ing,  and  to  issue  the  required  notices  to  creditors.**  And  it  is  proper 
and  permissible  for  the  judge  to  send  the  case  to  the  referee  to  ascer- 
tain and  report  the  facts,  when  objections  are  raised  to  the  approval  of 
the  composition  which  depend  on  disputed  matters  of  fact,  or  even  in 
an  unopposed  case,  when  the  judge  has  not  sufficient  facts  before  him 
to  form  a  clear  judgment  as  to  the  propriety  of  confirming  the  com- 
position.'*  The  statute  explicitly  requires  that  the  creditors  shall  haye 
notice  of  "all  hearings  upon  applications  for  the  confirmation  of  compo- 
sitions." ^  If  notices  are  not  issued,  it  will  be  ground  for  refusing  or 
withholding  confirmation,  or  perhaps  for  setting  aside  an  order  of  con- 
firmation made  by  the  court  on  the  supposition  that  the  notices  had  been 
given,  and  if  any  creditor  is  negligently  or  intentionally  omitted  from 
the  number  of  those  to  whom  the  notices  are  sent,  it  appears  that  he  will 
not  be  bound  by  the  result  of  the  proceeding.*' 

It  is  the  evident  intention  of  the  statute  that  any  creditors  who  are 
dissatisfied  with  the  terms  of  composition  offered  by  the  bankrupt,  and 
unwilling  that  the  composition  should  be  effected,  shall  have  the  priv- 
ilege and  opportunity  of  opposing  the  application  for  confirmation,  and 
may  thereupon  set  up  any  objections  within  their  knowledge  which  are 
sufficient,  under  the  statute,  to  warrant  the  court  in  refusing  the  appli- 
cation. But  only  creditors  who  have  proved  their  claims  have  a  stand- 
ing in  court  for  this  purpose.**  It  is  immaterial,  however,  that  the  op- 
posing creditor  bought  up  a  claim  against  the  bankrupt  for  the  very 
purpose  of  using  it  in  opposition  to  the  proposed  composition,  if  he  had 
no  motive  in  so  doing  that  was  fraudulent  or  oppressive,  but  only  a 
desire  to  realize  as  much  as  possible  from  the  estate.**  Objections  may 
be  based  on  the  commission  of  acts  by  the  bankrupt  which  would  bar 
his  application  for  a  discharge,^**  and  also  on  matters  peculiar  to  the 
composition,  such  as  irregularities  in  the  offer  or  its  acceptance,  the 
genuineness  of  signatures  purporting  to  accept,  fraudulent  practices  in 


»*  In  re  Hilborn,  104  Fed.  866,  4  Am. 
Bankr.  Rep.  741. 

»6  Adler  v.  Jones,  109  Fed.  967,  48  C. 
C.  A.  761,  6  Am.  Bankr.  Rep.  245;  In  re 
Levy,  172  Fed.  780,  22  Am.  Bankr.  Rep. 
769;  In  re  V^-alshe,  2  Woods,  225,  Fed. 
Cas.  No.  17,118;  In  re  Scott,  15  N.  B.  R. 
73,  Fed.  Cas.  No.  12,519. 

99  Bankruptcy  Act  1898,  §  58a,  cl.  2; 
In  re  Fox  (D.  C.)  222  Fed.  135,  34  Am. 
Bankr.  Rep.  812.  All  creditors  must  be 
notified  of  a  proposed  composition, 
whether  or  not  they  have  proved  their 
claims,  and  must  be  honestly  advised  of 
the  true  condition  of  the  debtor's  affairs. 
In  re  Kinnane  Co.  (D.  C.)  217  Fed.  488, 
33  Am.  Bankr.  Rep.  243. 


97  In  re  Cadenas  &  Coe,  178  Fed.  158, 
24  Am.  Bankr.  Rep.  135;  In  re  Spencer, 
18  N.  B.  R.  199,  Fed.  Cas.  No.  13,229 ;  In 
re  Hilborn,  104  Fed.  866,  4  Am.  Bankr. 
Rep.  741. 

0  8  In  re  Scott,  15  N.  B.  R.  73,  Fed.  Cas. 
No.  12,519 ;  In  re  Keller,  18  N.  B.  R.  331, 
Fed.  Cas.  No.  7,054 ;  In  re  ISIathers,  17 
N.  B.  R.  225,  Fed.  Cas.  No.  9,274 :  In  re 
Bryce,  19  N.  B.  R.  287,  Fed.  Cas.  No. 
2,069. 

0  0  Ex  parte  Morris,  12  N.  B.  R.  170; 
In  re  Corns tock,  154  Fed.  747,  19  Am. 
Bankr.  Rep.  65. 

100  In  ro  Cohen,  149  Feci.  908,  18  Am. 
Bankr.  Rep.  84;  In  re  I-.evenson  (D.  C.) 
223  Fed.  874,  35  Am.  Bankr.  Rep.  260. 
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inducing  creditors  to  accept,  or  the  acceptance  by  a  sufficient  propor- 
tion of  the  creditors.^^  But  a  general  objection,  to  the  eifect  that  the 
estate  could  pay  more  than  the  percentage  offered  by  the  bankrupt,  will 
not  avail  unless  the  disparity  is  great  and  evident.***  And  facts  known 
to  creditors  when  they  accepted  the  offer,  or  when  the  composition  was 
confirmed,  cannot  afterwards  be  used  to  vitiate  or  destroy  it.***  Cred- 
itors desiring  to  oppose  the  application  for  confirmation  should  be  re- 
quired to  enter  their  appearance  and  to  file  written  specifications  of  the 
grounds  of  their  opposition,***  which  should  be  similar  to  specifications 
in  opposition  to  a  discharge,  and  they  have  the  burden  of  proof,  and 
must  sustain  their  objections  by  satisfying  evidence.***  The  bankrupt 
will  of  course  have  the  right  and  capacity  to  appear  and  controvert  the 
objections  offered  by  creditors.*** 

Where  the  court  refused  to  confirm  an  offer  of  composition,  because 
the  bankrupt,  yielding  to  the  demand  of  a  creditor,  had  promised  to 
reimburse  such  creditor  for  certain  expenses,  which  would  operate  as 
a  preference,  but  thereafter  the  claim  of  that  creditor  was  withdrawn,  and 
it  appeared  that  the  composition  offered  would  be  for  the  best  interest 
of  the  creditors,  it  was  held  that  the  bankrupt  should  be  allowed  to  re- 
new his  application  for  confirmation  of  the  composition.**'  But  where, 
after  the  offer  of  a  composition  to  the  creditors,  a  new  or  amended  offer 
is  made,  the  court  is  without  authority  to  confirm  it  until  it  has  been 
again  submitted  in  the  same  manner  as  an  original  offer  and  all  the 
creditors  have  had  opportunity  to  accept  or  reject  it.'** 

§  654.  Confirmation  and  Proceedings  Thereon. — The  bankruptcy 
act  provides  that  "the  judge  shall  confirm  a  composition  if  satisfied  that 
it  is  for  the  best  interests  of  the  creditors,  that  the  bankrupt  has  not  been 
guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties  which 
would  be  a  bar  to  his  discharge,  and  that  the  offer  and  its  acceptance 
are  in  good  faith  and  have  not  been  made  or  procured  except  as  herein 


101  In  re  Scott,  15  N.  B.  R.  73,  Fed. 
Tas.  No.  12,519;  In  re  Asten,  8  Ben. 
;{50,  14  N.  B.  R.  7,  Fed.  Cas.  No*.  504. 

102  In  re  Welles,  18  N.  B.  R.  525,  Fed. 
Cas.  No.  17,377. 

J  o»  In  re  South  Boston  Iron  Co.,  4 
Cliff.  343,  Fed.  Cas.  No.  13,lSn.  But  the 
fact  that  a  former  offer  of  composition, 
confirmation  of  which  was  refused  be- 
cause of  irregularity  in  the  proceeding's, 
was  accepted  by  a  given  creditor,  does 
not  preclude  him  from  objecting  to  a 
subsequent  offer  in  substantially  the  same 
terms.  In  re  Kinnane  Co.  (D.  C.)  221 
Fed.  762,  34  Am.  Bankr.  Rep.  119. 

io*Adler  v.  Jones,  109  Fed.  967.  48  C. 


C.  A.  761,  6  Am.  Bankr.  Rep.  245 ;  City 
Nat.  Bank  v.  Doolittle  107  Fed.  236,  46 
C.  C.  A.  258,  5  Am.  Bankr.  Rop.  7'M). 

106  In  re  II.  J.  Arrlngton  Co.,  113  Fed. 
49S,  8  Am.  Bankr.  Rep.  64;  City  Nat. 
B{i!»k  T.  Doolittle,  107  Fed.  2.36,  46  C,  C. 
A.  2r»S,  5  Am.  Bankr.  Rep.  736;  Bollea  v. 
Kelley,  222  Fed.  63.  137  O.  C.  A.  601,  34 
Am.  Bankr.  Rep.  704;  In  re  Rivkln  (D. 
C.)  216  Fed.  21  s,  .33  Am.  Bankr.  Rep.  170. 

io«  In  re  French,  181  Fed.  583,  25  Am. 
Bankr.  Rep.  77. 

lOT  In  re  M.  &  H.  Gordon  (D.  O.)  245 
Fed.  905.  40  Am.  Bankr.  Rep.  301. 

108  In  re  Kinnane  Co.  (D.  C.)  217  Fed, 
488,  33  Am.  Bankr.  Rep.  243. 
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provided,  or  by  any  means,  promises,  or  acts  herein  forbidden."  *••  If 
satisfied  of  these  various  particulars,  it  is  the  duty  of  the  court  to  con- 
firm the  composition,  because  it  is  an  arrangement  for  shortening  and 
simplifying  the  bankruptcy  proceedings  which  the  bankrupt  and  his 
creditors  have  a  lawful  right  to  make.^^^  At  the  same  time,  this  section 
of  the  statute  contemplates  that  dissenting  creditors  may  be  compelled 
to  accept  the  percentage  which  is  satisfactory  to  the  majority,  and  may 
be  deprived  of  their  remedies  on  the  balance  of  their  claims,  and  there- 
fore it  should  be  strictly  construed.*" 

As  to  the  requirement  that  the  proposed  composition  should  be  "for 
the  best  interests  of  the  creditors,"  it  must  appear  to  the  court  to  be  for 
the  best  interest  of  all  the  creditors,  not  merely  for  the  advantage  of 
certain  creditors  or  of  a  certain  class,***  and  though  it  is  opposed  by  only 
a  small  minority  of  the  creditors,  yet  the  court  has  power  to  reject  it 
if  satisfied  that  a  settlement  of  the  estate  through  the  agency  of  a  trus- 
tee in  bankruptcy  would  be  more  for  their  interest.**'  Whether  it  is 
expedient  to  accept  the  percentage  offered  by  the  bankrupt  is  a  ques- 
tion primarily  for  the  creditors  themselves  to  determine,  and  the  ap- 
proval of  a  majority  of  them  is  prima  facie  evidence  that  the  acceptance 
of  the  offer  will  be  for  the  best  interests  of  all  concerned,  so  that  the 
burden  of  proof  will  rest  upon  those  who  oppose  the  confirmation  of 
the  composition  on  this  ground.***  If  no  one  offers  objection  to  the  com- 
position, this  fact  may  be  taken  by  the  court  as  satisfactory  evidence 
that  it  will  be  beneficial  to  all  the  creditors.  But  if  objection  is  inter- 
posed by  a  minority,  it  becomes  the  duty  of  the  court  to  make  an  inde- 
pendent investigation  and  determination.***    "In  the  absence  of  any  ob- 


108  Bankruptcy  Act  1898,  §  12d.  It  is 
within  the  discretion  of  the  trial  judge 
to  refuse  to  confirm  a  composition  offer- 
ed by  the  bankrupt  and  recommended  by 
the  referee,  in  order  that  a  claimant, 
denied  a  hearing  because  of  delay  in 
filing  and  serving  specifications,  may 
have  his  day  in  court,  and  to  remand  the 
matter  to  the  referee.  In  re  Soloway  & 
Katz.  211  Fed.  333,  128  C.  O.  A.  12,  32 
Am.  Bankr.  Rep.  234. 

110  In  re  McLellan,  204  Fed.  482,  30 
Am.  Bankr.  I? op.  r>25;  In  re  Soloway  & 
Katz.  234  Fod.  67,  148  C.  C.  A.  83,  37 
Am.  Bankr.  Rep.  257. 

m  Broadway  Trust  Co.  v.  Manheim, 
47  Misc.  Rep.  415,  95  N.  Y.  Siipp.  93. 

112  In  re  Hannahs.  8  Ben.  533,  Fed. 
Cas.  No.  6,0.33;  In  re  Purcell,  18  N.  B.  R. 
447,  Fed.  Cas.  No.  11,470 ;  In  re  Kinnane 
Co.  (D.  C.)  221  Fed.  702,  34  Am.  Bankr. 
Rep.  119.     In  determining  whether  an 


offer  of  composition  should  be  accepted, 
the  court  will  not  consider  the  interest  of 
the  bankrupt,  nor  of  a  purchaser  of  the 
bankrupt's  property,  but  only  the  inter- 
est of  the  creditors.  In  re  Kligerman 
(D.  C.)  253  Fed.  778,  42  Am.  Bankr.  Rep. 
670. 

ii»  in  re  Whipple,  2  Low.  404, 11  N.  B. 
R.  524,  Fed.  Cas.  No.  17,513. 

11*  In  re  Joseph,  23  Blatchf.  237,  24 
Fed.  137 ;  In  re  Hoxie,  180  Fed.  508,  25 
Am.  Bankr.  Rep.  32 ;  In  re  Waynesboro 
Drug  Co.,  157  Fed.  101,  19  Am.  Bankr. 
Rep.  487;  In  re  Barde,  207  Fed.  654; 
In  re  Goldstein  (D.  C.)  213  Fed.  115 ;  In 
re  Dozier  Wholesale  Grocery  Co.  (D.  C.) 
234  Fed.  169,  37  Am.  Bankr.  Rep.  633. 

118  In  re  Waynesboro  Drug  Co.,  157 
Fed.  101,  19  Am,  Bankr.  Rep.  487;  In  re 
Graham  &  Sons,  252  Fed.  93, 164  G.  C.  A. 
205,  42  Am.  Bankr.  Rep.  52. 
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jection,  it  should  be  supposed  that  the  creditors  know  their  own  interest 
best ;  but  when  objections  are  interposed  by  the  minority,  whose  claims 
may  be  discharged  against  their  will,  it  is  the  duty  of  the  court  to  exam- 
ine'those  objections  fully  and  carefully.  Rather  than  be  annoyed  with 
litigation  and  dilatory  proceedings,  or  for  other  causes,  charitable  or 
sympathetic,  some  creditors  readily  give  their  consent  to  propositions 
made,  without  scrutiny  or  hesitation.  If  no  other  creditors  were  in- 
volved, courts  might,  without  interposition,  permit  them  to  decide  for 
themselves  what  their  own  interests  demand.  But  the  act  calls  for  the 
judgment  of  the  court  on  the  question,  for  the  obvious  reason  that  the 
minority  need  and  are  entitled  to  protection."  ^**  But  "while  the  rights 
of  the  minority  creditors  should  be  carefully  watched  and  protected 
against  all  unreasonable  acts  of  the  majority,  the  judgment  of  the  req- 
uisite majority  should  always  be  allowed  to  prevail,  unless  obtained 
without  sufficient  consideration  or  by  some  unfairness  or  undue  influ- 
ence."^" In  determining  this  question,  the  composition  offer  should 
be  compared  with  what  the  creditors  would  probably  receive  upon  a  set- 
tlement of  the  estate  by  a  trustee  in  bankruptcy,  and  not  with  what  the 
debtor  might  possibly  be  able  to  pay  them.**'  In  other  words,  the  ques- 
tion whether  the  bankrupt  might  have  oflFered  better  terms  than  he  did 
is  not  before  the  court ;  that  is  for  the  creditors  to  decide  before  accept- 
ing.  And  only  those  assets  should  be  considered  which  have  been  sur- 
rendered or  can  be  recovered  and  made  available  for  distribution.**® 
The  question  then  is  whether  the  creditors  will  receive  more  or  less 
under  the  composition  than  may  reasonably  be  expected  by  the  admin- 
istration of  the  assets  of  the  bankrupt  in  due  course;  and  if  the  latter 
alternative  would  give  them  a  substantially  greater  sum  than  the  for- 
mer, the  composition  should  be  denied,  as  not  being  for  their  best  in- 
terests; otherwise  it  should  be  confirmed.*^*  Thus,  *'the  court  should 
refuse  to  confirm  a  composition  when  it  clearly  appears  that  there  have 
been  preferential  payments,  and  there  is  reasonable  cause  to  believe  that 


ii«  In  re  KeUer,  18  N.  B.  R.  36,  Fed. 
Cas.  No.  7.648 ;  In  re  Morris  (D.  C.)  246 
Fed.  1021,  39  Am.  Bankr.  Rep.  :i52.  And 
see  In  re  Graham  &  Sons,  252  Fed.  93, 
94  C.  C.  A.  205,  42  Am.  Bankr.  Rep.  52. 

117  In  re  Wronkow,  15  Blatchf.  38,  18 
N.  B.  R.  81,  Fed.  Cas.  No.  18,105.  The 
assent  of  90  per  cent,  of  a  bankrupt's 
creditors  to  an  offer  of  composition  is 
prima  facie  evidence  that  the  composi- 
tion is  for  the  best  interests  of  creditors, 
and  the  burden  of  showing  the  contrary 
is  on  objecting  creditors.  In  re  SpHler 
(D.  O.)  230  Fed.  490,  36  Am.  Bankr.  Rep. 


399. 


1 » 8  In  re  Whipple,  2  Low.  404, 11  N.  B. 
K.  524,  Fed.  Cas.  No.  17,513. 

ii»In  re  Linderman,  166  Fed.  593,  22 
Am.  Bankr.  Rep.  131. 

120  Adler  v.  Jones,  109  Fed.  967,  48  C. 
C.  A.  761,  6  Am.  Bankr.  Rep.  245;  In 
re  Rider,  1  Nat.  Bunkr.  News,  483;  In 
re  Keller,  18  N.  B.  R.  36,  Fed.  Cas.  No. 
7,(US;  In  re  11.  J.  Arrington  Co.,  113 
Fed.  498,  8  Am.  Bankr.  Rep.  64.  And 
see  In  re  Waynesboro  Drug  Co.,  157  Fed. 
101,  19  Am.  Bankr.  Rep.  487;  Riley  v. 
Pope.  186  Fed.  857.  20  Am.  Bankr.  Rep. 
618 ;  In  re  Kinnane  Co.  (D.  C.)  217  Fed. 
488,  33  Am.  Bankr.  Rep.  243. 
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they,  or  any  substantial  part  of  the  same,  may  be  recovered  by  the  trus- 
tee, and  it  also  appears  that  the  estate  in  hand,  with  such  preferences 
recovered  and  added,  will  net  the  creditors  a  greater  percentage  than  is 
offered  in  the  proposed  composition."  '**  And  the  court  may  also  con- 
sider the  relations  of  the  creditors  favoring  the  composition  to  the  debt- 
or,  and  the  relative  number  of  creditors  whose  individual  opinions  are 
expressed  in  person  in  the  acceptance  of  the  offer  as  compared  with  those 
who  dissent.*** 

As  to  the  objection  that  the  bankrupt  has  been  guilty  of  acts  or 
omissions  which  would  bar  his  discharge,  if  it  is  clearly  made  out  this 
objection  must  prevail,  and  the  composition  must  be  rejected,  however 
advantageous  to  creditors  it  might  have  been,  and  though  it  will  result 
in  their  securing  a  smaller  percentage  of  their  debts  th)an  they  would 
have  received  under  the  composition.***  But,  generally  speaking,  an 
objection  of  this  kind  will  not  be  sustained  unless  it  appears  that  the 
conduct  of  the  bankrupt  to  which  exception  is  taken  was  willfully  and 
intentionally  false,  fraudulent,  or  deceitful.  This  applies  to  the  objec- 
tion that  he  failed  to  keep  proper  books  of  account  or  concealed  or  de- 
stroyed his  books  or  accounts,***  that  he  omitted  to  include  in  bis  sched- 
ule property  which  belonged  to  his  estate,***  that  he  obtained  money  or 
property  on  credit  by  means  of  a  materially  false  financial  statement,*** 
that  he  concealed,  removed,  or  misappropriated  property,**'  or  that  he 
gave  fraudulent  preferences.**' 

It  is  also  proper  for  the  court  to  consider  any  irregularities  which 
may  have  occurred  in  the  previous  proceedings,  and  indeed  it  has  no 


121  In  re  McLeUan,  204  Fed.  482,  30 
Am.  Bankr.  Rep.  825. 

12  2  In  re  Weber  Furniture  Co.,  13  N. 
B.  R.  529,  Fed.  Cas.  No.  17,330.  And  see 
In  re  Griffith  Stlllings  Press  (D.  C.)  244 
Fed.  315,  39  Am.  Bankr.  Rep.  813. 

128  In  re  Griffin,  180  Fed.  792,  25  Am. 
Bankr.  Rep.  206;  In  re  Comstock,  154 
Fed.  747,  19  Am.  Bankr.  Rep.  65;  In  re 
Godwin,  122  Fed.  Ill,  10  Am.  Bankr. 
Rep.  252. 

124  In  re  Sabsevitz,  197  Fed.  109,  28 
Am.  Bankr.  Rep.  623;  In  re  Olman,  134 
Fed.  i681,  13  Am.  Bankr.  Rep.  395 ;  In  re 
Wilson,  107  Fed.  83,  5  Am.  Bankr.  Rep. 
849 ;  In  re  Barde,  207  Fed.  654 ;  In  re 
Rosenthal,  231  Fed.  449, 145  C.  O.  A.  443; 
In  re  Gottlieb  (C.  C.  A.)  262  Fed.  730, 
44  Am.  Bankr.  Rep.  464,  45  Am.  Bankr. 
Rep.  180;  In  re  Silberstein  (D.  C.)  225 
Fed.  665,  34  Am.  Bankr.  Rep.  479. 

125  In  re  B.  Jacobson  &  Son  Co.,  196 
Fed.  949, 116  C.  C.  A.  499,  28  Am.  Bankr. 


Rep.  492 ;  In  re  Reiman,  12  Blatchf .  562, 
13  N.  B.  R.  128.  Fed.  Cas.  No.  11,675. 

"•  In  re  Sabsevitz,  197  Fed.  109,  28 
Am.  Bankr.  Rep.  623 ;  In  re  O'CaUagban, 
199  Fed.  662,  29  Am.  Bankr.  Rep.  304: 
In  re  Seligman,  163  Fed.  549,  20  Am. 
Bankr.  Rep.  774;  In  re  Witman  (D.  C.) 
215  Fed.  286 ;  In  re  Kerner  <D.  C.)  245 
Fed.  807,  40  Am.  Bankr.  Rep.  183. 

127  In  re  Bloch,  18  X.  B.  R.  328,  Fed. 
Cas.  No.  1,551;  In  re  Burman  (D.  C.) 
210  Fed.  512,  32  Am.  Bankr.  Rep.  62.  A 
composition  agreement  will  not  be  con- 
firmed where,  if  the  bankrupt's  state- 
ments to  sellers  of  merchandise  were 
correct,  a  large  amount  of  assets  had 
disappeared  concerning  which  he  could 
give  no  explanation.  In  re  Weintrob  (D. 
C.)  240  Fed.  532,  39  Am.  Bankr.  Rep.  407. 

128  In  TO  Jacobs.  18  N.  .B.  R.  48,  Fed. 
Cas.  No.  7,159.  But  see  In  re  Rlvkin  (D. 
C.)  216  Fed.  218,  33  Am.  Bankr.  Rep. 
170. 
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power  to  confirm  an  irregular  composition.*-*  But  irregularities  which 
are  the  effect  of  mere  mistake,  and  not  of  fraud,  are  not  necessarily 
fatal.***  It  is  also  proper  to  refuse  to  confirm  a  composition  where 
there  is  evidence  that  the  proceedings  are  collusive.*'*  But  though  there 
are  indicia  of  fraud,  the  court  should  not  refuse  to  confirm  the  composi- 
tion without  giving  the  bankrupt  and  the  majority  creditors  an  oppor- 
tunity to  be  heard.*'*  It  is  also  essential  that  the  creditors,  in  consid- 
ering the  terms  offered,  should  have  been  honestly  and  fully  advised  of 
the  true  condition  of  the  debtor's  affairs,  so  that  they  may  be  presumed 
to  have  acted  intelligently  and  understandingly.  And  if  it  is  shown  that 
this  was  not  the  case,  the  court  will  be  justified  in  withholding  its  ap- 
proval.*'* But  when  questions  of  policy  and  expediency  have  been  fair- 
ly before  the  creditors  and  disposed  of  by  them,  and  their  action  has 
been  approved  by  the  district  court,  it  will  not  be  interfered  with  on 
appeal.**** 

§  655.  Performance  and  Distribution. — ^"Upon  the  confirmation  of 
a  composition,  the  consideration  shall  be  distributed  as  the  judge  shall 
direct,  and  the  case  dismissed.  Whenever  a  composition  is  not  con- 
firmed, the  estate  shall  be  administered  in  bankruptcy  as  herein  pro- 
vided." ***  Since  a  composition  is  essentially  a  voluntary  arrangement 
and  settlement  between  the  bankrupt  and  his  creditor*,  taking  the  case 
out  of  court,  it  is  doubtful  whether  the  court  of  bankruptcy  has  power 
to  make  a  summary  order  for  its  enforcement ;  and  at  any  rate  this  will 
not  be  done  where  it  does  not  appear  that  the  creditors  are  willing  and 
desirous  to  proceed  with  it.***  The  official  form  prescribed  for  the  or- 
der of  distribution  intends  that  the  moneys  shall  be  paid  out  by  the  clerk 
of  the  court,**'  first  to  priority  claims,  then  to  cover  the  costs  of  the 
proceedings,  and  then  to  the  general  creditors.***  Money  payable  to  a 
creditor  on  a  composition  cannot  be  attached,  or  its  payment  ob3tructed, 


129  In  re  Frear,  120  Fed.  978,  10  Am. 
Bankr.  Rep.  199.  And  see  In  re  Kinnane 
Co.  (D.  0.)  221  Fed.  762,  34  Am.  Bankr. 
Rep.  119.  The  court  has  no  power  to 
confirm  a  composition  which  provides  for 
compensation  to  a  receiver  in  a  sum 
largely  in  excess  of  that  prescribed  by 
the  act.  In  re  Sol  Gross  &  Co.,  Inc.  (D. 
C.)  274  Fed.  741. 

180  In  re  Henry,  9  Ben.  449,  17  N.  B. 
R.  463,  Fed.  Cas.  No.  6,370. 

i»i  In  re  Keiler,  18  N.  B.  R.  36,  Fed. 
Cas.  No.  7,648.  But  see  In  re  Allen,  17 
N.  B.  R.  157,  Fed.  Cas.  No.  210. 

i»2  In  re  Weber  Furniture  Co.,  13  N. 
B.  R.  559,  Fed.  Cas.  No.  17,J531. 

"»  In  re  Keiler,  18  N.  B.  R.  36,  Fed. 


Cas.  No.  7,648:    In  re  Greenebaum,  Fed. 
Cas.  No.  5,701). 

134  In  re  Wilson,  16  Blatchf.  112,  Fed. 
Oas.  No.  17,781. 

186  Bankruptcy  Act  1898,  {  12e. 

188  In  re  Remsen,  9  Ben.  260,  Fed. 
Cas.  No.  11,698. 

187  But  it  has  been  held  that  the  clerk 
of  the  District  Court  is  not  required  to 
distribute  the  consideration  in  composi- 
tion cases,  and  the  referee  should  be 
designated  to  make  the  distribution.  In 
re  Newbold  (D.  C.)  244  Fed.  888,  40  Am. 
Bankr.  Rep.  298. 

138  Official  Form  No.  63.  Where  an 
order  of  confirmation  of  composition  re- 
served   for    liquidation    the    claims    of 
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by  proceedings  In  another  court ;  and  the  bankruptcy  court  will  not  sus- 
pend or  deny  the  creditor's  right  to  receive  his  composition,  except  in 
favor  of  one  who  claims  a  specific  lien  thereon,  or  who  has  procured  the 
appointment  of  a  receiver  to  take  the  creditor's  title.***  Nor  has  the 
court  any  power  to  require  the  bankrupt  to  pay  the  composition  per- 
centage to  a  creditor  whose  claim  was  not  scheduled  or  filed,  or  proved 
within  a  year  after  the  adjudication.**^  But  creditors  receiving  their  re- 
spective shares  of  a  composition  are  not  bound  to  see  that  other  cred- 
itors receive  their  shares.***  The  costs  of  the  proceeding  are  to  be 
paid  out  of  the  money  deposited  by  the  bankrupt,  and  constitute  a 
preferred  claim.  But  a  fee  cannot  be  allowed  to  the  bankrupt's  attor- 
ney for  his  services  in  securing  the  confirmation  of  the  composition, 
when  it  was  opposed  by  creditors  in  good  faith  and  on  reasonable 
grounds.*** 

The  statute  directs  that  "upon  the  confirmation  of  a  composition  of- 
fered by  a  bankrupt,  the  title  to  his  property  shall  thereupon  revest 
in  him."  **'  But  a  composition  proceeding  will  be  regarded  as  pend- 
ing until  all  notes  become  due  which  were  given  by  the  debtor  to  ef- 
fect the  same.***  And  it  seems  that,  even  after  the  confirmation  of  a 
composition,  the  estate  may  be  reopened  for  the  purpose  of  recovering 
or  receiving  the  surrender  of  a  preference,  and  although  it  will  inure 
to  the  benefit  of  the  bankrupt  himself  by  reason  of  the  composition.*** 

§  656.  Effect  of  Failure  of  Performance. — ^The  acceptance  of  a  com- 
position and  its  confirmation  by  the  court  will  not  operate  as  a  dis- 


creditors  who  were  entitled  to  a  special 
fimd,  such  claims  should  be  liquidated 
before  the  distribution  of  the  considera- 
tion. In  re  H.  B.  Hollins  &  Co.  (D.  C.) 
230  Fed.  920,  37  Am.  Bankr.  Rep.  205. 
WTiere  a  creditor  who  was  a  party  to  a 
composition  agreement  sues  on  the  debt, 
the  burden  is  on  the  debtor  to  prove  a 
tender  to  the  plaintiff  of  the  proportion 
of  the  debt  called  for  by  the  composition. 
Ocean  Accident  &  Guarantee  Corp.  v. 
Beck  (Sup.)  153  N.  Y.  Supp.  932.  And 
see  Beck  v.  Wltteman  Bros.,  186  App. 
Div.  961, 173  N.  Y.  Supp.  491. 

18  9  In  re  Kohlsaat,  18  N.  B.  R.  570, 
led.  Cas.  No.  7,918. 

140  In  re  Abrams  &  Rubins,  173  Fed. 
430,  23  Am.  Bankr.  Rep.  25;  In  re  Lane, 
125  Fed.  772,  11  Am.  Bankr.  Rep.  136. 
But  see  In  re  Englander's,  Inc.  (D.  C.) 
267  Fed.  1012,  45  Am.  Bankr.  Rep.  508. 
A  creditor  may  participate  in  a  com- 
position, thongh  he  fails  to  prove  his 


claim  within  the  year,  if  the  bankrupt 
admits  its  validity  and  deposits  funds 
for  its  partial  payment.  In  re  Aarons 
(D.  C.)  243  Fed.  634,  40  Am.  Bankr. 
Rep.  229. 

1*1  Ex  parte  Hamlin,  2  Low.  571,  16 
N.  B.  R.  320,  Fed.  Cas.  No.  5,993. 

1*2  In  re  Martin,  153  Fed.  582. 

1*3  Bankruptcy  Act  1898,  |  70f.  See 
In  re  McKeon,  7  Ben.  513,  11  N.  B.  R. 
182,  Fed.  Cas.  No.  8,858.  Where  a  bank- 
rupt has  deposited  money  In  pursuance 
of  an  offer  of  composition,  and  pro- 
ceedings are  delayed  by  the  opposition 
of  minority  creditors,  but  the  offer  Is 
finally  confinned,  the  bankrupt  Is  en- 
titled to  any  interest  which  the  money 
may  have  earned  in  the  mean  time.  In 
re  Kelley  (D.  C.)  223  Fed.  383,  35  Am. 
Bankr.  Rep.  127. 

1**  In  re  Hinsdale,  9  Ben.  91,  16  N. 
B.   R.  550,  Fed.  Cas.  No.   6,526. 

1*6  In  re  B.  Feinberg  &  Sons,  187  Fed. 
283,  26  Am.  Bankr.  Rep.  587. 
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charge  or  release  of  the  debtor  from  any  given  debt,  unless  the  distribu- 
tive share  of  that  creditor  under  the  composition  agreement  is  actually 
paid  or  unconditionally  tendered  to  him."*  And  the  question  whether 
such  payment  or  tender  has  been  made  is  open  to  trial  in  any  court  in 
which  the  debt  may  be  sued  for.^*'  Hence,  upon  failure  of  performance 
of  the  condition  of  a  composition,  the  creditor  may  pursue  his  appro- 
priate remedies  for  the  recovery  of  his  original  debt  (not  merely  for 
the  percentage  offered  under  the  composition)  in  any  proper  court.^** 
And  if  the  debtor  is  subsequently  adjudged  bankrupt  in  a  fresh  pro- 
ceeding on  his  own  petition,  having  paid  the  cash  part  of  a  composition 
previously  effected,  but  not  the  notes  which  were  given  for  the  re- 
mainder of  the  percentage  offered,  the  creditors  may  prove  their  orig- 
inal claims,  giving  credit  for  the  cash  received.***  But  mere  delay  in 
paying  composition  notes,  occasioned  by  legal  or  other  difficulties,  does 
not  ipso  facto  avoid  the  composition,  nor  does  failure  to  pay  one  cred- 
itor according  to  the  composition  forfeit  the  bankrupt's  rights  as  to  cred- 
itors punctually  paid.***  Where  a  bankrupt  executes  composition  notes 
with  an  agreement  that  if  any  note  shall  be  in  default  all  shall  become 
due,  and  a  creditor  taking  the  notes  assigns  his  claim  to  a  third  person, 
and  takes  the  latter's  notes  in  payment  and  retains  the  composition 
notes  as  security,  he  cannot  proceed  on  the  composition  notes  until 
'after  default  on  the  other  notes.*"  One  who  has  agref d  to  become  a 
surety  on  a  composition  will  not  be  summarily  compelled  to  give  se- 
curity, where  it  appears  that  the  bankrupt  has  abandoned  the  composi- 
tion, and  has  not  given  the  notes  agreed  upon  as  a  part  of  it.^* 

§  657.  Vacating  and  Setting  Aside  Composition. — It  is  provided  in 
the  bankruptcy  act  that  "the  judge  may,  upon  the  application  of  par- 
ties in  interest,  filed  at  any  time  within  six  months  after  a  composition 


i4«  In  re  Hurst,  1  Flip.  462,  13  N.  B. 
R.  455.  Fed.  Cas.  No.  «,925;  Harrison 
V.  Gamble,  69  Mich.  96,  36  N.  W.  682; 
Whlttemore  v.  Stephens,  48  Mich.  573. 
32  X.  W.  858.  If  ft  bankrupt  fails  to 
comply  with  a  composition  afjreement 
with  his  creditors,  they  will  have  an 
action  thereon  against  him.  Kobre  As- 
.sets  Corp.  V.  Baker,  178  App.  Div.  62, 
164  N.  T.  Supp.  597. 

14T  Whlttemore  v.  Stephens,  48  Mich. 
573,  12  N.  W.  858. 

1*8  Ransom  v.  Geer,  20  Blatchf.  535, 
12  Fed.  607:  Harrison  v.  Gamble,  (K) 
Mich.  96,  ."^6  N.  W.  682 :  Pape  v.  Carton, 
64  Misc.  Rep.  645,  120  N.  Y.  Supp.  277. 
Compare  In  re  Bayly,  19  N.  B.  R.  73, 


Fed.  Cas.  No.  1,144.  Where  notes  are 
piven  under  an  order  confirming  a  com- 
position in  bankruptcy,  and  are  not 
paid,  the  original  debt  revives.  Ameri- 
can Woolen  .Co.  v.  Friedman,  97  Mls<\ 
Rep.  593,  163  N.  T.  Supp.  162. 

i4»  In  re  A.  B.  Carton  &  Co.,  148  Fed. 
63,  17  Am.  Bankr.  Rep.  343 :  Brookmire 
V.  Bean,  3  Dill.  136,  12  N.  B.  R.  217, 
Fed.  Cas.  No.  1,942. 

150  In  re  Kohlsaat,  18  N.  B.  R.  570, 
Fed.  Cas.  No.  7,918. 

151  Willey  V.  Browne,  206  Pa.  St.  322, 
55  Atl.  1029. 

iB2ln  re  Remsen,  9  Ben.  260,  Fed. 
Cas.   No.  11,698. 
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has  been  confirmed,  set  the  same  aside  and  reinstate  the  case,  if  it 
shall  be  made  to  appear  upon  a  trial  that  fraud  was  practised  in  the  pro- 
curement of  such  composition,  and  that  the  knowledge  thereof  has  come 
to  the  petitioners  since  the  confirmation  of  such  composition."  "*    This 
action  can  be  taken  only  by  the  court  of  bankruptcy.     No  state  court 
can  annul  or  disregard  a  discharge  in  bankruptcy,  whether  it  was  ob- 
tained in  the  ordinary  way  or  as  the  result  of  a  composition.***    And 
further,  authority  to  set  aside  a  composition  is  confided  only  to  the 
"judge"  of  the  court  of  bankruptcy,  which  term,  in  this  instance,  does 
not  include  the  referee.***    The  application  for  this  purpose  should  take 
the  form  of  a  petition.     And  leave  to  file  such  a  petition  should  only 
be  refused  when  the  petition  on  its  face  shows  that,  upon  the  facts 
stated,  the  petitioner  could  not  under  any  circumstances  be  entitled  to 
relief.***     The   petition   should   show   by   proper   averments   sufficient 
grounds  why  the  court  should  revoke  the  order  confirming  the  com- 
position or  set  it  aside.**'    And  it  should  allege  that  the  fraud  charged 
was  not  known  to  the  petitioner  until  after  the  composition  was  con- 
firmed, but  need  not  state  the  time  or  manner  in  which  such  knowledge 
was  acquired,  nor  is  it  demurrable  for  omitting  to  allege  that  the  peti- 
tioner restored  or  offered  to  restore  the  consideration  immediately  on 
discovery  of  the  fraud,  or  for  want  of  a  tender  of  the  consideration  into 
court.***    The  petition  should  be  verified  in  the  usual  form  for  a  bill 
in  equity,  but  verification  by  an  agent  is  not  sufficient  when  the  prin- 
cipal allegations  are  made  on  information  and  belief  and  the  agent  is 
not  shown  to  have  any  personal  knowledge  of  the  facts.***     Notice 
should  be  given  to  the  bankrupt  and  to  all  the  creditors.**^    Such  a  pe- 
tition can  be  filed  only  by  a  "party  in  interest."    But  a  creditor  who  has 
assigned  his  claim,  receiving  a  consideration  therefor,  is  no  longer  a 
party  in  interest,  although  the  assignment  was  procured  through  the 


158  Bankruptcy  Act  1898,  f  13.  See 
In  re  Ballance.  206  Fed.  505,  30  Am. 
Bankr.  Rep.  689.  A  composition  cannot 
be  set  aside  where  aU  the  facts  consti- 
tuting the  alleged  fraud  were  known 
to  the  creditors  before  it  was  confirmed. 
Union  Furniture  Co.  v.  Walker-Cooley 
Furniture  Co.,  200  Fed.  217,  31  Am. 
Bankr.  Rep.  73.  As  to  the  necessity  and 
duty  of  setting  aside  the  composition 
when  fraud  is  found,  see  In  re  Ballance, 
219  Fed.  537,  135  C.  C.  A.  287,  33  Am. 
Bankr.  Rep.  642. 

164  Turner  v.  Hudson,  105  Me.  476,  75 
Atl.  45,  18  Ann.  Cas.  600.  But  compare 
Mallouk    V.    American    Exchange    Nat. 


Bank,  75  Misc.  Rep.  285,  135  N.  Y.  Supp. 
78. 

185  See  Bankruptcy  Act  1898,  I  1,  d. 
16,  and  Id.  i  38. 

156  In  re  Allen  B.  Wrisley  Co..  133 
Fed.  388.  66  C.  C.  A.  450,  13  Am.  Bankr. 
Rep.  193. 

isTCMty  Nat.  Bank  v.  Doolittle,  107 
Fed.  236,  46  C.  C.  A.  258,  5  Am.  Bankr. 
Rep.  736.  See  In  re  Kass  (D.  C.)  263 
Fed.  138,  45  Am.  Bankr.  Rep.  301. 

158  In  re  Roukous,  128  Fed.  645,  12 
Am.  Bankr.  Rep.  128. 

168  In  re  Roukous,  128  Fed.  648,  12 
Am.  Bankr.  Rep.  169. 

i6»Ex  parte  HamUn,  2  Low.  571,  16 
N.  B.  R.  320,  Fed.  Cas.  No.  5,993. 
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fraud  and  misrepresentation  of  the  trustee  and  the  bankrupt.^**  But 
the  fact  that  a  creditor  has  commenced  an  action  at  law  against  the 
bankrupt  will  not  prevent  him  from  also  maintaining  a  petition  to  set 
aside  the  composition.*** 

An  application  of  this  kind  positively  cannot  be  considered  by  the 
court  unless  filed  within  the  six  months  allowed  by  the  statute.*®*  The 
limitation  prescribed  is  absolutely  imperative.  And  the  time  allowed 
is  not  enlarged  by  the  provision  found  in  another  section  of  the  stat- 
ute, that  a  discharge  may*  be  revoked  within  a  year  after  it  is  granted, 
for  this  relates  only  to  a  discharge  obtained  in  the  ordinary  way,  not 
to  a  discharge  resulting  by  operation  of  law  from  the  confirmation  of  a 
composition.*** 

So  also,  the  section  quoted  above  defines  exclusively  the  ground 
upon  which  a  composition  may  be  set  aside,  namely,  fraud  in  its  pro- 
curement.   It  operates  as  a  limitation  upon  the  general  grant  of  author- 

» 

ity  given  to  courts  of  bankruptcy  by  an  earlier  provision  (section  ?, 
clause  9)  to  "set  aside  compositions  and  reinstate  the  cases."  *•*  Hence 
the  court  has  no  power  to  set  aside  a  composition  merely  because  the 
petitioning  creditor's  address  was  erroneously  stated  in  the  bankrupt's 
schedule,  in  consequence  of  which  the  creditor  had  no  notice  of  tlie  pro- 
ceedings in  bankruptcy,  and  did  not  prove  his  debt,  and  the  same  was 
not  included  in  the  composition.***  Neither  can  a  composition  be  set 
aside  on  account  of  inadequacy,  or  because  the  estate  might  have  paid 
a  larger  dividend,**'  nor  because  the  bankrupt  has  failed  to  carry  out 
his  part  of  the  composition  agreement.***  But  the  fact  that  the  bank- 
rupt made  a  false  schedule  or  a  false  oath  to  his  schedule  constitutes 
ground  for  setting  aside  a  composition  subsequently  effected,  as  the 
schedule  is  supposed  to  inform  the  creditors  of  the  extent  and  nature 
of  his  assets  and  to  influence  them  in  accepting  terms  of  composition  of- 
fered, and  hence  fraud  in  the  schedule  is  fraud  practised  in  procuring 
the  composition.***    So  the  fact  that  the  trustee  joins  with  the  bank- 


re  i  In  re  Allen  B.  Wrlsley  Co.,  133 
Fed.  388,  66  C.  C.  A.  450,  13  Am.  Bankr. 
Rep.  193. 

i«2in  re  Roukous,  128  Fed.  648,  12 
Am.  Bankr.  Rep.  169. 

i«s  In  re  Ennis,  183  Fed.  859,  25  Am. 
Bankr.  Rep.  383;  In  re  Jersey  Island 
Packing  Co.,  152  Fed.  839.  18  Am.  Bankr. 
Rep.  417;  In  re  Eisenberg,  148  Fed. 
325,  16  Am.  Bankr.  Rep.  776.  See,  as 
to  laetaes  of  petitioning  creditors.  In  ve 
Herman,  9  Ben.  436, 17  N.  B.  R.  440,  Fed. 
Cas.  No.  6,405. 


i«*  In  re  Jersey  Island  Packing  Co., 
152  Fed.  839,  18  Am.  Bankr.  Rep.  417. 

3  68  In  re  Rudnlck,  93  Fed.  787,  2  Am. 
Bankr.  Rep.  114;  In  re  Cooper  Bros., 
166  Fed.  932,  20  Am.  Bankr.  Rep.  634. 
See  In  re  Siogel,  256  Fed.  226,  167  C. 
C.  A.  442,  43  Am.  Bankr.  Rep.  73. 

108  In  re  Rudnick,  93  Fed.  787,  2  Am. 
Bankr.  Rep.  114. 

16  7  In  re  Shaw,  9  Fed.  495. 

108  In  re  Eisenberg,  148  Fed.  325,  16 
Am.  Bankr.  Rep.  776. 

160  In  re  Roukous,  128  Fed.  645,  12 
Am.  Bankr.  Rep.  128. 
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rupt  to  effect  a  composition  to  the  detriment  of  creditors  by  means  of 
false  representations  as  to  the  assets,  is  ground  not  only  for  his  re- 
moval, but  also  for  vacating  the  composition.*'^  But  a  composition 
should  not  be  set  aside  though  some  creditors  fraudulently  obtained 
notes  for  more  than  their  pro  rata  share,  where  it  appears  that  the  ap- 
plicant for  the  order  also  obtained  a  preference."* 

I-t  is  provided  that  when  a  composition  is  set  aside,  "the  trustee  shall, 
upon  his  appointment  and  qualification,  be  vested  as  herein  provided 

« 

with  the  title  to  all  of  tUe  property  of  the  bankrupt  as  of  the  date  of  the 
final  decree  setting  aside  the  composition.""*  But  all  acts  regularly 
done  in  pursuance  of  the  composition,  the  same  having  been  partly  per- 
formed, remain  valid,  and  the  rights  and  title  of  the  trustee  are  subject 
thereto."'  There  is  also  a  provision  that  "in  the  event  of  the  confirma- 
tion of  a  composition  being  set  aside,  or  a  discharge  revoked,  the  prop- 
erty acquired  by  the  bankrupt  in  addition  to  his  estate  at  the  time  the 
composition  was  confirmed  or  the  adjudication  was  made  shall  be  ap- 
plied to  the  payment  in  full  of  the  claims  of  creditors  for  property  sold 
to  him  on  credit,  in  good  faith,  while  such  composition  or  discharge 
was  in  force,  and  the  residue,  if  any,  shall  be  applied  to  the  payment  of 
the  debts  which  were  owing  at  the  time  of  the  adjudication."  "*  In  this 
event,  it  has  been  held  that  a  workman,  employed  by  the  bankrupt  dur- 
ing the  time  when  the  composition  was  in  force,  is  entitled  to  payment 
of  his  wages  earned  during^  that  period.  "These  wages  are  somewhat 
analogous  to  claims  for  expenditures  incurred  in  preserving  or  taking 
care  of  the  bankrupt's  property  before  it  comes  into  the  hands  of  the 
assignee;  and  such  expenditures  will  be  allowed  by  the  bankruptcy 
court  in  the  exercise  of  its  equitable  jurisdiction."  "*^ 

§  658.  Operation  and  Effect. — ^The  confirmation  and  performance  of 
a  composition  operate  as  a  discharge  by  operation  of  law,  and  release 
the  bankrupt  from  all  of 'his  debts  which  would  be  barred  by  a  discharge, 
and  in  like  manner  terminate  all  remedies  of  creditors  for  the  enforce- 
ment of  their  claims  against  either  the  bankrupt  or  his  property."*    Fur- 


iToin  re  AUen  B.  Wrlsley  Co.,  133 
Fed.  388,  66  0.  C.  A.  450,  13  Am.  Bankr. 
Rep.  193. 

171  In  re  Sacharoff  &  Kleiner,  163 
Fed.  664,  20  Am.  Bankr.  Rep.  814. 

172  Bankruptcy  Act  1898}  §  70d. 

178  Ex  parte  Hamlin,  2  Low.  571,  16 
N.  B.  R.  320,  Fed.  Cas.  No.  5,993. 

174  Bankruptcy  Act  1898,   §  64c. 

175  In  re  Wells,  4  Fed.  68. 

i7«  In  re  Radley  (D.  C.)  252  Fed.  205, 
42  Am.  Bankr.  Rep.  261;  In  re  O'Gara 
Coal  Co.,  260  Fed.  742,  171  C.  C.  A.  480, 


44  Am.  Bankr.  Rep.  206;  Herrington  v. 
Davltt  (Sup.)  145  N.  T.  Supp.  452; 
Greenberger  v.  Schwartz,  261  Pa.  265, 
104  Atl.  573.  See  In  re  BJornstad,  11 
Biss.  68,  5  Fed,  791;  In  re  Becket,  2 
Woods,  173,  12  N.  B.  B.  201,  Fed.  Cas. 
No.  1,210;  Taylor  v.  SkUes,  113  Tenn. 
288,  81  S.  W.  1258;  Broadway  Trust 
Co.  V.  Mauhelm,  47  Misc.  Rep.  415,  95 
N.  Y.  Supp.  93;  Mandell  v.  Levy,  47 
Misc.  Rep.  147,  93  N.  Y.  Supp.  545; 
Harrison  v.  Gamble.  69  Mich.  96,  36  N. 
W.  682;    Denny  v.  Merrifleld,  128  Mass. 
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ther,  "upon  the  confirmation  of  a  composition  offered  by  a  bankrupt,  the 
title  to  his  property  shall  thereupon  revest  in  him."  ^"  That  is,  the  le- 
gal effect  of  a  composition  is  that  the  legal  title  to  the  bankrupt's  proper- 
ty remains  in  him.  If  it  is  effected  before  an  adjudication,  the  title  is 
never  divested ;  if  afterwards,  the  title  which  vests  by  operation  of  law 
in  the  trustee  in  bankruptcy  is  automatically  taken  from  him  and  re- 
vested in  the  bankrupt."'  And  **a  certified  copy  of  an  order  confirming 
a  composition  shall  constitute  evidence  of  the  revesting  of  the  title  of 
his  property  in  the  bankrupt,  and  if  recorded  shall  impart  the  same  no- 
tice that  a  deed  from  the  trustee  to  the  bankrupt,  if  recorded,  would  im- 
part."*'* Thereafter  the  bankrupt  is  at  liberty  to  deal  with  his  assets 
as  he  may  please,***  and  may  prosecute  suits  in  his  own  name,  though  he 
may  consent  to  the  further  prosecution  of  an  action  in  the  name  of  the 
trustee  in  bankruptcy,  after  the  composition,  and  in  that  case  the  court 
in  which  the  suit  is  pending  will  not  be  obliged  to  dismiss  it  on  account 
of  the  closing  of  the  estate  in  bankruptcy."*  But  the  bankrupt  takes 
back  his  title  in  the  same  condition  in  which  it  was  before  the  bank- 
ruptcy.  If  he  held  a  lYierely  defeasible  title  to  certain  property,  his  trus- 
tee in  bankruptcy  would  acquire  no  higher  or  stronger  title,  and  if  a 
composition  is  offered  and  confirmed,  the  original  title,  but  no  more,  will 
revest  in  the  bankrupt.***  Also,  the  confirmation  of  a  composition  sus- 
pends the  functions  of  the  trustee  as  to  administering  the  estate.**'  And 
the  statute  directs  that  the  case  (that  is,  the  pending  case  in  bankruptcy) 
shall  be  "dismissed."    But  this  only  means  that  the  court  shall  proceed 


22S:  Turner  v.  Hudson.  105  Me.  476, 
75  Atl.  45,  18  Ann.  Gas.  600.  Where  an 
offer  of  composition  was  accepted  by 
creditors  of  a  firm  adjudged  a  bankrupt 
without  a  proviso  that  the  partners  In- 
dividually should  be  discharged  from 
partnership  debts  or  without  any  agree- 
ment that  they  should  remain  liable,  the 
mere  fact  that  the  referee  and  the 
court  and  the  parties  had  a  mistaken 
view  as  to  what  the  law  was  did  not 
affect  the  legal  liability  of  the  partners. 
Abbott  V.  Anderson,  265  111.  285,  106 
X.  E.  782,  L.  R.  A.  1915F,  668,  Ann. 
Cas.  1916 A,  741. 

177  Bankruptcy  Act  1898,  S  70f. 

ITS  Cumberland  Glass  Mfg.  Co.  v.  De 
Witt,  237  U.  S.  447,  .35  Sup.  Ct.  636,  59 
L.  Ed.  1042,  34  Am.  Rankr.  Rep.  723: 
American  Improvement  I'o.  v.  Tyllienthal 
(Pal.  App.)  184  Pac.  602:  Houston  v. 
Shear  (Tex.  Civ.  App.)  210  S.  W.  976; 
Ligon  V.  Allen.  56  ISIiss.  (^2 :  McDonald 
V.  H.  E.  Taylor  Co.,  144  App.  Div.  329, 
128  N.  Y.  Rupp.  1048.  im  confli-matlon 
of  a    composition,   money  belonging   to 


the  bankrupt  in  the  hands  of  a  third 
l>erson,  which  had  not  been  reduced  to 
pos.«?ession  by  the  trustee,  at  once  revests 
in  the  bankrupt  free  from  any  claim  or 
right  of  the  trustee.  In  re  Frischknecht. 
223  Fed.  417,  139  C.  C.  A.  11,  34  Am. 
Bankr.  Rep.  530.  After  the  confirmation 
of  a  composition,  the  court  of  bank- 
ruptcy has  no  Jurisdiction  of  a  petition 
l)y  the  bankrupt  to  require  the  proceeds 
of  property  claimed  by  him  to  be  paid 
over  to  him.  In  re  Ilollins,  229  Fed. 
349,  143  C.  C.  A.  469,  36  Am.  Bankr. 
Uop.  168.  And  see  In  re  Hollins,  238 
Fed.  787,  151  C.  C.  A.  637,  38  Am. 
Bankr.  Rep.  432. 

179  Bankruptcy  Act  1898.  |  21g. 

180  In  re  Shaw,  9  Fed.  495. 

181  Stone  V.  Jenkins,  176  Mass.  544,  57 
X.  E.  1(K)2.  79  Am.  St  Hep.  343.  And 
see  Merchants*  Bank  of  Mobile  v.  Zadek, 
•J()3  Ala.   niS,  S4  South.  715. 

182  Zavelo  V.  Cohen  Bros.,  156  Ala. 
517,  47  South.  292. 

183  In  re  August,  19  N.  B.  R.  161,  IWl. 
Cas.  No.  645. 
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no  further  with  the  administration  of  the  estate  under  the  bankruptcy 
act,  and  does  not  forbid  further  proceedings  in  the  case  such  as  are  nec- 
essary to  terminate  it,  for  instance,  appropriate  proceedings  before  the 
referee  to  pass  upon  the  accounts  of  the  trustee,  and,  after  allowing  the 
same,  to  direct  that  the  trustee  be  discharged  and  the  estate  closed.*** 
But  no  new  claims  against  the  estate  can  be  filed  and  allowed,***  though 
a  question  as  to  what  amount  the  trustee  shall  pay  over  to  the  bank- 
rupt as  the  balance  in  his  hands  should  be  determined  by  the  referee 
under  a  special  order  of  the  court.***  And  the  trustee  cannot  be  held 
personally  liable  to  a  creditor  for  the  difference  between  the  dividend  re- 
ceived under  the  composition  agreement  and  the  greater  dividend  which 
the  trustee  assured  the  creditor  he  Would  receive,  such  assurance  being 
merely  an  expression  of  opinion  that  the  larger  dividend  could  be  re- 
alized.**' 

At  least  all  those  creditors  who  have  proved  their  claims  will  be  re- 
garded as  parties  to  the  bankruptcy  proceeding  so  as  to  be  bound  and 
concluded  by  the  composition ;  ***  and  after  the  confirmation  of  the  com- 
position it  is  too  late  for  creditors  to  claim  that  a  conveyance  made  by 
the  debtor  before  the  bankruptcy  was  fraudulent  as  against  them.*** 
Just  as  in  the  case  of  a  discharge  obtained  in  the  ordinary  way,  a  compo- 
sition prevents  creditors  from  maintaining  any  action  or  suit  for  the  en- 
forcement of  a  claim  or  the  collection  of  a  debt  which  would  be  released 
by  a  discharge.***  And  a  creditor  who  receives  a  composition  with  full 
knowledge  of  the  facts  cannot  afterwards  require  a  set-off  to  be  enforced 
against  the  debtor  in  a  court  of  equity,  which  he  had  opportunity  to  as- 
sert at  the  time  the  composition  was  effected.***  A  suit  against  the  bank- 
rupt in  a  state  court  by  a  creditor  included  in  the  composition  may  be 
enjoined  pending  the  completion  of  the  composition,***  but  after  that,  the 
court  of  bankruptcy  will  not  interfere  by  injunction,  as  the  debtor  has 
a  complete  defense  by  simply  pleading  the  composition  and  his  conse- 
quent discharge.***     But  there  is  this  difference  between  the  effect  of 


18*  United  States  v.  Sondheim,  188 
Fed.  378.  And  see  In  re  Hyman,  18  N. 
B.  R.  299,  Fed.  Cas.  No.  6,985.  As  to 
payment  of  costs,  see  In  re  Harris,  117 
Fed.  575,  15  Am.  Bankr.  Rep.  705. 

188  In  re  Cooper  Bros.,  166  Fed.  932. 
20  Am.  Bankr.  Rep.  634.  A  Judgment 
liquidating  a  claim  not  proved  and  filed 
within  the  statutory  time  is  barred 
where  there  has  been  confirmation  of  a 
composition.  In  re  Maytag-Mason  Mo- 
tor Co.  (D.  C.)  223  Fed.  684,  35  Am. 
Bankr.  Rep.  160. 

186  In  re  August,  19  N.  B.  R.  161,  Fed. 
cas.  No.  645. 


187  Bossak  V.  Siff,  147  App.  Div.  177, 
132  N.  Y.  Supp.  109. 

188  ciairmonte  v.  Napier  Motor  Co.. 
11  Cal.  App.  265,  104  Pac.  712;  In  re 
Rodger,  18  N.  B.  R.  381,  Fed.  Cas.  No. 
11,992. 

i89McMaster  v.  Campbell,  41  Mich. 
513,  2  N.  W.  836. 

180  Taylor  v.  Skiles,  113  Tenn.  288,  81 
S.  W.  1258. 

181  Hunt  V.  Holmes,  16  N.  B.  R.  101, 
Fed.  Cas.  No.  6,890. 

102  In  re  Shafer,  17  N.  B.  R.  116,  Fed. 
Cas.  No.  12,695. 

103  In  re  Negley,  20  Fed.  499. 
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a  composition  and  that  of  a  discharge,  that  a  new  promise  will  not  re- 
vive a  debt  included  in  and  settled  by  the  composition,  though  it  would 
in  the  case  of  a  discharge.  For  a  discharge  does  not  satisfy  or  extin- 
guish the  debt,  though  it  bars  any  further  proceeding  for  its  collection ; 
but  a  composition  is  an  accord  and  satisfaction  and  wipes  out  the  cause 
of  action.***  But  a  composition,  like  a  discharge,  must  be  pleaded  in 
order  to  be  a  bar.**'  And  if  set  up  after  the  time  for  final  performance 
of  the  terms  of  the  composition,  the  plea  must  aver  not  only  the  proceed- 
ings leading  up  to  the  composition  and  its  confirmation  by  the  court, 
but  also  performance  on  the  part  of  the  debtor,  or  a  sufficient  excuse 
for  failure  to  perform.***  It  is  also  provided  that  "a  certified  copy  of  an 
order  confirming  or  setting  aside  a  composition,  not  revoked,  shall  be 
evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  proceed- 
ings, and  of  the  fact  that  the  order  wits  made."  *•'  The  statute  does  not 
in  terms  direct  that  such  evidence  shall  be  accepted  as  conclusive,  but 
it  is  difficult  to  see  how  it  could  be  accorded  any  less  effect.  And  at  any 
rate  it  is  well  settled  that  a  composition,  confirmed  by  the  bankruptcy 
court,  cannot  be  impeached  in  any  collateral  proceeding  in  a  state 
court.*** 

§  659.  Same;  What  Debts  Released. — ^The  bankruptcy  act  provides 
that  "the  confirmation  of  a  composition  shall  discharge  the  bankrupt 
from  his  debts,  other  than  those  agreed  to  be  paid  by  the  terms  of  the 
composition  and  those  not  affected  by  a  discharge."  ***  Broadly  speak- 
ing, therefore,  all  those  debts  to  which  the  bankrupt  might  plead  in  bar 
a  discharge  obtained  in  the  ordinary  course  of  administration  will  be 
equally  released  by  the  confirmation  of  a  composition,***  while,  on  the 
other  hand,  an  action  on  a  debt  or  claim  will  not  be  barred  by  compo- 
sition proceedings  if  it  would  not  be  discharged  by  the  debtor's  dis- 


194  Taylor  v.  SkUes,  113  Tenn.  288,  81 
S.  W.  1258.  Contra,  see  In  re  Kinnane 
Co.  (D.  C.)  221  Fed.  762,  34  Am.  Bankr: 
Kep.  119.  A  bankrupt's  promise,  made 
prior  to  a  composition  settlement  and 
repeated  thereafter,  to  pay  a  certain 
creditor's  entire  claim  If  he  aided  the 
bankrupt  in  securing  money  to  settle 
with  his  other  creditors,  was  void, 
where  the  subsequent  promise  was  mere- 
ly a  reassurance  of  payment,  with  no 
additional  consideration.  Liebleln  ▼. 
George,  193  Mich.  462.  160  N.  W.  538. 

i»B  Consolidated  Rubber  Tire  Co.  v. 
Vehicle  Equipment  Co..  121  App.  Dlv. 
764,  106  N.  Y.  Supp.  599.  A  creditor 
who  has  received  the  debtor's  note  giv- 
en in  a  composition  with  creditors,  and 
who  denies  the  effect  of  the  composition 
as  discharging  his  debt,    is  chargeable 


with  the  amount  of  the  note  unless  be 
produces  or  accounts  for  it.  Beck  v. 
Wltteman  Bros.,  185  App.  Dlv.  643,  173 
N.  Y.  Supp.  488 ;  Id.,  186  App.  Dlv.  961, 
173  N.  Y.  Supp.  491. 

i»«  Harrison  v.  Gamble,  69  Mich.  96, 
36  N.  W.  682.  And  see  Dobson  v.  Noyes, 
39  Kan.  471,  18  Pac.  697. 

197  Bankruptcy  Act  1898,  |  21f. 

i»8Loeffler  v.  Wright,  13  Cal.  App. 
224,  109  Pac.  269;  FarweU  v.  Raddin, 
129  Mass.  7. 

108  Bankruptcy  Act  1898,  §  14c.  As 
to  effect  of  order  releasing  the  bank- 
rupt, after  confirmation  of  a  composi- 
tion, on  the  compensation  of  the  referee 
in  the  case,  see  Klnkead  v.  J.  Bacon. & 
Sons,  230  Fed.  862,  144  C.  C.  A.  504,  36 
Am.  Bankr.  Rep.  390. 

200  In  re  Jersey  Island  Packing   Oo.» 
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charge  in  bankruptcy  under  the  act.*^*  Thus,  a  composition  will  not 
affect  the  debtor's  liability  on  a  debt  contracted  by  his  fraud,***  nor  while 
he  was  acting  in  a  fiduciary  capacity,*®^  nor  in  respect  to  a  claim  found- 
ed on  one  of  the  kinds  of  torts  mentioned  in  the  statute  as  not  being 
released  by  a  discharge.*^  The  act  provides  that  a  discharge  shall  not 
release  the  debtor  from  such  claims  as  "have  not  been  duly  scheduled  in 
time  for  proof  and  allowance,  with  the  name  of  the  creditor  if  known 
to  the  bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy."  *•*  Hence  a  creditor  whose  name 
and  address,  with  the  amount  due  him,  are  correctly  stated  in  the 
bankrupt's  schedule,  being  chargeable  with  notice  of  the  bankruptcy 
proceedings  (even  if  he  has  no  actual  knowledge),  must  prove  his 
claim  and  secure  its  allowance,  whereupon  he  will  be  entitled  to  notice  oi 
the  composition  proceedings;  and  if  he  oeglects  to  do  this,  and  pays 
no  attention  to  the  bankruptcy  proceedings,  he  is  chargeable  with  laches 
and  can  take  no  action  to  recover  the  balance  of  his  debt  after  receiving 
the  dividend  payable  under  the  composition.*®*  On  the  other  hand,  a 
creditor  whose  claim  is  not  listed  by  the  bankrupt  nor  included  in  the 
composition  arrangement,  and  who  does  not  of  his  own  motion  come 
in  and  prove  his  claim,  will  not  be  affected  or  bound  by  the  composition, 
provided  he  at  all  times  lacked  that  notice  or  actual  knowledge  of  the 
bankruptcy  proceedings  which  would  have  charged  him  with  the  duty  of 
intervening  for  the  protection  of  his  own  interests.**'  This  tule  has 
been  applied  to  a  case  where  the  creditor's  address  was  stated  as  "un- 
known," and  he  took  no  part  in  the  composition  proceedings,***  and  in 
a  case  where  the  debt  was  stated  at  less  than  its  true  amount,  and  the 
creditor  did  not  join  in  the  composition  and  objected  to  its  confirmation 


152  Fed.  839.  18  Am.  Bankr.  Rep.  417; 
OonsoUdated  Rubber  Tire  Co.  v.  Vebicle 
Eauipmont  Co..  121  App.  Div.  704,  106 
N.  Y.  Supp.  599;  Herschman  v.  Justices 
of  tho  Mimiciiml  Court  of  City  oX  Bos- 
ton, 220  Muss.  137,  107  N.  E.  543.  See 
Beck  V.  Wittexuun  Bros.,  185  App.  Div. 
G43,  173  N.  Y.  Supp.  488. 

aoiWIlmot  V.  Mudge,  103  U.  S.  217, 
26  L.  Ed.  r)3fi;  Bayly  v.  WashinRton  & 
Lee  UnivcMslty.  106  V.  S.  11.  1  Sup.  Ct. 
88,  27  L.  Ed.  97;  Zavello  v.  J.  S.  Reeves 
&  Co.,  171  Ala.  401,  54  South.  654; 
Mudejp  V.  Wilraot,  124  Mass.  493.  Com- 
pare Wells  V.  Lanipr(»y,  16  N.  B.  R.  205. 

202  In  re  Tooker.  S  Ben.  390,  14  N.  B. 
R.  35,  Fed.  Cas.  No.  14,01)6. 
*  208  In  re  Rodger,  18  N.  B.  R.  252, 
Fed.  Cas.  No.  n.l«>l;  In  re  Shafor,  17 
N.  B.  R.  116,  Fed.  Cas.  No.  12,695;  Suc- 
cession of  Bayly,  30  La.  Ann.  75. 


20*  In  re  Coe,  183  Fed.  745,  106  C.  C 
A.  181,  26  Am.  Bankr.  Rep.  352. 

20 s  Bankruptcy  Act  1898,  §  17. 

20  6  In  re  Wilkens,  191  Fed.  94,  27  Am. 
Bankr.  Rep.  235;  In  re  Abrams  &  Ru- 
bins, 173  Fed.  430,  23  Am.  Bankr.  Rep. 
25;  In  re  Starr,  56  Fed.  142;  Troy  v. 
Rudnick,  198  Mass.  563.  85  N.  E.  177; 
Glover  (Grocery  Co.  v.  Dome,  116  Ga. 
216,  45  S.  E.  :J47. 

207  In  re  Blackmore,  11  Fed.  412; 
Flower  v.  (Jreenbaum,  9  Biss.  455,  2  Fed. 
897;  Broadway  Trust  Co.  v.  Manheiin. 
47  Misc.  Rep.  415,  95  N.  Y.  Supp.  a'J; 
Robinson  v.  Soule,  56  Miss.  549;  C<il- 
lins  &  Toole  v.  Crews,  3  Ga.  App.  23S. 
59  S.  E.  727;  Shulman  v.  Graves,  ij^l 
Ala.  402 ;  Smith  v.  Ruclcer,  88  Ark.  615. 
114  S.  W.  1181;  In  re  Black  Diamond 
Copper  Min.  Co.,  10  Ariz.  42.  85  Pac.  65:{. 

^08  Ilurrison  v.  Gamble,  69  Mich.  96. 
36  N.  W.  682. 
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and  refused  to  accept  any  money  under  it.***  Again,  creditors  whose 
claims  are  barred  by  failure  to  file  or  present  the  same  within  the  year 
allowed  for  that  purpose  have  no  standing  before  the  bankruptcy  court 
in  composition  proceedings.'**  But  the  fact  that  a  corporation  has  been 
adjudged  bankrupt  and  has  effected  a  composition  with  its  creditors 
will  not  prevent  creditors  from  maintaining  an  action  against  its  direc- 
tors, to  enforce  a  liability  imposed  on  them  personally  by  statute  for 
failing  to  report  the  condition  of  the  company,  since  such  a  statutory 
liability  is  entirely  independent  of  the  cause  of  action  against  the  cor- 
poration.*" And  on  the  same  principle,  any  rights  or  claims  which  the 
creditors  of  a  corporation  may  have  against  stockholders  of  it,  growing 
out  of  the  action  of  the  corporation  in  issuing  stock  in  exchange  for 
property  of  inadequate  value,  are  unaffected  by  a  composition  effected  by 
the  corporation  in  bankruptcy  with  the  creditors.*" 

§  660.  Same;  Effect  on  Rights  of  Secured  Creditors. — Liens  and 
other  securities  which  would  be  valid  and  unassailable  in  the  ordinary 
course  of  bankruptcy  proceedings  are  equally  protected  in  composition 
arrangements  and  are  not  discharged  or  affected.***  If  the  bankrupt 
wishes  to  bring  the  claims  of  secured  creditors  under  the  operation  of 
the  composition,  it  is  his  duty  to  have  the  securities  valued  as  the  law 
directs.***  But,  the  other  conditions  existing,  a  composition  confirmed 
by  the  court  has  the  effect  to  confine  a  secured  creditor  to  his  security, 
and  to  discharge  the  debtor  from  personal  liability  for  the  debt,***  so 
that,  for  example,  after  the  confirmation  of  a  composition,  a  mortgage 
creditor  cannot  recover  a  deficiency  judgment  on  the  foreclosure  of  his 
mortgage-***  But  so  far  as  concerns  the  property  affected  by  a  lien,  the 
court  of  bankruptcy  loses  all  control  over  it  when  the  composition  is 
confirmed,  and  cannot  thereafter  protect  it,  by  injunction,  from  seizure 


«oo  Hewes  V.  Rand,  129  Mass.  519. 

210  In  re  French  (D.  C.)  181  Fed.  583, 
25  Am.  Bankr.  Rep.  77. 

211  Wood  &  SeUck  v.  Vanderveer,  55 
App.  Div.  549,  67  U.  Y,  Supp.  371. 

212  In  re  Berler  Shoe  Co.  (D.  C.)  246 
Fed.  1018,  40  Am.  Bankr.  Rep.  470. 

218  Oilfields  Syndicate  v.  American 
Improvement  Co.  (C.  C.  A.)  260  Fed.  905, 
44  Am.  Bankr.  Rep.  490;  In  re  Cyclo- 
pean Co.,  167  Fed.  971,  93  C,  C.  A.  447. 
21  Am.  Bankr.  Rep.  679;  In  re  Stowell 
(I).  C.)  24  Fed.  468 ;  Stewart-Noble  Dnijr 
Co.  V.  Bishop-Babcock-Becker  Co.,  61i 
Colo.  197,  162  Pac.  159;  Vaiighn-Carltoii 
Co.  V.  Studebakor  Corp.,  22  Ga.  App.  asi. 
07  S.  E.  99.  A  disclmi*;::?  of  a  bankrupt 
by  means  of  a  conii)o.sitioii  with   credi- 


tors does  not  discharge  the  lien  of  a 
judgment  rendered  more  than  four 
months  before  the  filing  of  the  petition 
in  bankruptcy.  Oilfields  Syndicate  v. 
American  Improvement  Co.  (D.  C.)  256 
Fed.  979,  43  Am.  Bankr.  Rep.  325;  Cobb 
V.  First  Nat.  Bank  of  livonia  (D.  C.)  2a3 
Fed.  1000,  45  Am.  Bankr.  Rep.  48.  But 
compare  American  Can  Co.  v.  Schonkel. 
110  Misc.  Rep.  345,  180  N.  Y.  Supp.  102. 

214  Flower  v.  Greenebaum  (C.  C.)  50 
Fed.  190. 

21 B  In  re  Lytle,  11  Phila.  (Pa.)  522.  14 
N.  B.  R.  457,  Fed.  Cas.  No.  8,650.  Com- 
pare Cavanna  v.  Bassott,  9  Biss.  435,  3 
Fed.  215. 

2i«Amorh'an  Woolen  Co.  v.  Cohen. 
142  App.  Div.  880. 127  N.  T.  Supp.  787. 
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under  process  from  a  state  court.*"  But  a  creditor  holding  security 
cannot  play  fast  and  loose  with  the  composition  proceedings,  and  ask 
to  have  his  share  of  the  composition  impounded  to  await  the  result  of  a 
suit  in  which  he  seeks  to  establish  and  enforce  his  lien,  so  that  he 
may  claim  it  if  unsuccessful.*"  But  notes  of  a  bankrupt  which  are  se- 
cured only  by  the  personal  indorsement  of  a  third  person  may  be  included 
as  unsecured  debts  in  a  composition  with  creditors,  and  the  confirma- 
tion of  such  composition  will  discharge  the  bankrupt  as  maker  of  the 
notes.***  And  an  attachment  levied  about  a  month  before  the  adjudi- 
cation of  bankruptcy,  on  a  debt  included  in  and  released  by  the  compo- 
sition, will  be  dissolved  thereby .**• 

§  661.  Same ;  Joint  Liability  of  Others  With  Bankrupt. — ^A  compo- 
sition in  bankruptcy,  while  it  discharges  the  bankrupt  himself  from  any 
further  liability  for  his  debts,  subject  to  the  exceptions  and  limitations 
mentioned  in  the  preceding  sections,  does  not  operate  to  exonerate 
or  release  any  person  who  is  jointly  liable  with  him  for  the  payment  of 
the  same  debt,  or  who  is  collaterally  liable  therefor,  in  the  character  of 
a  surety,  guarantor,  or  otherwise.***  Thus,  a  composition  in  bankruptcy 
proceedings  against  the  maker  of  a  note  does  not  discharge  the  indorser, 
since  the  release  of  the  maker  is  effected  by  operation  of  law  and  not  by 
the  act  or  consent  of  the  parties.*** 


217  In  re  Lytle,  11  Phila.  (Pa.)  522,  14 
N.  B.  K.  457,  Fed.  Cas.  No.  8,650. 

«i8Tork  Mfg.  Co.  v.  Merchants'  Re- 
frigerating Co.,  168  Fed.  108,  21  Am. 
Bankr.  Rep.  748. 

210  Stauffer,  Eshleman  Co.  v.  Abing- 
ton  Hardware  &  Furniture  Co.,  131  La. 
715,  60  South.  202. 

220  MiUer  v.  Mackenzie,  43  Md.  404,  13 
N.  B.  R.  496,  20  Am.  Rep.  111.  And  see 
In  re  LiUenthal,  256  Fed.  819,  168  C.  C. 
A.  165,  43  Am.  Bankr.  Rep.  665. 

221  Easton  Furniture.  Mfg.  Co.  v. 
Camlnez,  146  Atv  I>iv.  iC6,  131  N.  T. 
Supp.  157;  Guild  v.  Butler,  122  Mass. 
498,  23  Am.  Rep.  378 ;  In  re  Burchell,  4 


Fed.  406;  Mason  &  Hamlin  Organ  Co. 
V.  Bancroft,  1  Abb.  N.  C.  (N.  Y.)  415; 
Moore  v.  Stanwood,  98  Til.  605 ;  Hem  v. 
AUen,  179  IlL  App.  223;  B.  S.  Parks 
Shellac  Co.  v.  Harris,  237  Mass.  312, 129 
N.  E.  617;  McCUntlc-MarshaU  Co.  v. 
City  of  New  Bedford  (Mass.)  131  N.  E. 
444 ;  Sprague,  Warner  &  Co.  v.  Fischer, 
199  Mich.  601,  165  N.  W.  858;  Martin 
Furniture  Co.  v.  Massey,  135  Tenn.  338, 
186  S.  W.  451. 

222  In  re  American  Paper  Co.  (D.  C.> 
255  Fed.  121,  42  Am.  Bankr.  Rep.  716; 
Silverman  y.  Rubensteln  (Sup.)  162  N.  Y. 
Supp.  733;  Bromberg  y.  Self,  16  Ala. 
App.  627,  80  South.  631. 
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CHAPTER  XXXIII. 

DISCHARGE  OF  BANKRUPT 
Beo. 

662.  Right  to  Discharge  In  General. 

663.  Same;   Responsibility  for  Acts  of  Partner,  Agent,  or  Employ^. 

664.  Same;   Effect  of  Prior  Application  or  Dedsion. 

665.  Parties  Entitled  to  Oppose  Discharge. 

666.  Grounds  for  Refusal  of  Discharge. 

667.  Same ;  Want  of  Jurisdiction. 

668.  Same ;   Transactions  Prior  to  Enactment  of  Bankruptcy  Law. 

669.  Same;  Purchasing  Consent  of  Creditor. 

670.  Same ;  Fraudulent  or  Preferential  Transfers. 

671.  Same ;   Creation  of  Fiduciary,  Fraudulent,  or  Tortious  Debts. 

672.  Same;    Concealment  of  Property. 

673.  Same;   Omissions  in  Schedule  and  List  of  Creditors. 

674.  Same;  Knowledge  and  Fraudulent  Purpose. 

675.  Same;  Omission  by  Mistake  or  by  Advice  of  Counsel. 

676.  Same ;  Omission  of  Property  Without  Value. 

677.  Same;   Omission  of  Doubtful  Claims  or  Assets. 

678.  Same ;   False  Oath  or  Testimony ;    Refusal  to  Testli^. 

679.  Same;   Obtaining  Credit  by  False  Statementa 

680.  Same;   Failure  to  Keep  Books  of  Account. 

681.  Same ;   Destruction,  Mutilation,  or  Concealment  of  Books. 

682.  Same ;    Intent  to  Conceal  Financial  Condition. 

683.  Same;   Contemplation  of  Bankruptcy. 

684.  Same ;   What  Are  Proper  Books  of  Account. 

685.  Time  of  Application  for  Discharge. 

686.  Petition  for  Discharge. 

687.  Notice  of  Application  for  Discharge. 

688.  Proceedings  in  Opposition  to  Discharge. 

689.  Withdrawal  of  Opposition. 

690.  Want  or  Failure  of  Opposition. 

691.  Time  to  File  Specifications  in  Opposition. 

692.  Form  and  Sufficiency  of  Specifications. 

693.  Same ;   Allegations  of  Knowledge,  Falsity,  and  Fraudulent  Intent 

694.  Same;   Allegations  as  to  Failure  to  Keep  Books  or  Destruction  or 

Concealment  of  Books. 

695.  Signature  and  Verification  of  SpeciflcationB. 

696.  Amendment  of  Specifications. 

697.  Exceptions  to  Sufficiency  of  SpecificaUoni. 

698.  Dismissal  for  Want  of  Prosecution. 

699.  Evidence  on  Application  for  Discharge. 

700.  Same ;  Admissibility  of  Evidence. 

701.  Same ;   Burden  of  Proof. 

702.  Same ;   Weight  and  Sufficiency  of  Evidence. 

703.  Hearing  and  Determination  of  Application. 

704.  Same;   Powers  and  Duties  of  Judge  and  Referee. 

705.  Staying  or  Suspending  Discharge. 

706.  Order  of  Discharge. 

707.  Revoking  Discharge. 

708.  Same;   Time  for  Application;    Laches. 

709.  Same ;  Grounds  for  Revoking. 

710.  Conclusiveness  and  Effect  of  Discharge. 
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See. 

711.  Effect  of  Discharge  as  to  Property  Fraudulently  Transferred  or  Not 

Scheduled. 

712.  Collateral  Impeachment  of  Discharge. 

713.  Pleading  Discharge ;   Necessity  of  Pleading. 

714.  Same;    Who  May  Plead  Discharge. 

715.  Same;    Form  and  Effect  of  Plea. 

716.  Evidence  as  to  Discharge. 

717.  .  Effect  of  Refusal  of  Discharge  or  Failure  to  Apply. 

§  662.  Right  to  Discharge  in  General. — ^The  granting  of  a  discharge 
to  a  bankrupt  is  not  optional  or  discretionary  with  the  court.  The  pro- 
vision of  the  statute  is  that  "the  judge  shall  hear  the  application  for  a 
discharge"  and  "discharge  the  applicant"  unless  statutory  cause  for 
refusing  the  discharge  is  shown.^  The  right  to  a  general  discharge  from 
one's  debts  by  means  of  a  proceeding  in  bankruptcy  is  of  course  purely 
statutory,  in  the  sense  that  it  can  be  granted  or  withheld,  or  coupled  with 
conditions  or  limitations,  as  the  legislative  department  may  deem  best.' 
But  when  it  has  been  granted  as  an  integral  part  of  the  system  of  bank- 
ruptcy, then,  the  conditions  having  been  fulfilled,  it  becomes  a  legal 
right  of  the  particular  bankrupt,  and  can  be  denied  only  when  some  ob- 
jection is  filed  and  affirmatively  sustained  based  upon  a  reason  specific- 
ally enumerated  in  the  statute.'  The  purpose  of  the  act  being  to  release 
honest  debtors  from  the  burden  of  their  debts,  and  its  provisions  being 
very  liberal  as  concerns  the  discharge  of  the  bankrupt,  it  should  be  giv- 
en a  liberal  construction  in  his  favor  on  this  point.*  At  the  same  time, 
a  discharge  in  bankruptcy,  while  claimable  as  a  right  in  a  proper  case,  is 
a  high  privilege,»and,  to  earn  it,  the  bankrupt  must  comply  strictly  with 
the  provisions  of  the  statute,  and  it  must  be  shown  that  all  the  steps  re- 
quired to  be  taken  have  been  taken,*  and  also,  it  is  said,  the  bankrupt 
must  have  taken  all  proper  steps  to  expedite  the  proceedings.*  But  ob- 
jections must  be  founded  on  one  or  more  of  the  statutory  grounds,  and  it 
is  only  upon  one  or  other  of  these  grounds  that  the  discharge  can  be 
refused.'  The  bankrupt,  for  instance,  cannot  be  punished  by  withhold- 
ing his  discharge  for  improvident  or  reckless  financial  transactions  which 
occurred  long  before  the  filing  of  the  petition.' 


1  Bankruptcy  Act  1898,  §  14b ;  In  re 
Walsh,  250  Fed.  653,  168  C.  C.  A.  47,  43 
Am.  Bankr.  Rep.  266 ;  In  re  Whitney  (D. 
C.)  250  Fed.  1005,  41  Am.  Bankr.  Rep. 
548;  In  re  Lockwood  (D.  C.)  240  Fed. 
158,  39  Am.  Bankr.  Rep.  478. 

2  In  re  Armstrong  (D.  C.)  248  Fed.  292, 
40  Am.  Bankr.  Rep.  770. 

3  In  re  Kaufman,  2.39  Fod.  305,  152  C. 
r.  A.  203,  38  Am.  Bankr.  Rep.  048. 

*  In  re  Rosenfeld  (C.  C.  A.)  262  Fed. 
sTfi,  44  Am.  Bankr.  Rep.  390:  In  re 
Jacobs.  241  Fod.  020^  154  C.  C.  A.  378, 


39  Am.  Bankr.  Rep.  385;  In  re  Braus. 
248  Fed.  55,  160  C.  O.  A.  195,  40  Am. 
Bankr.  Rep.  668. 

5  I*opejoy  V.  Ditdrich,  68  Colo.  383,  IMi 
Pac.  841;  In  re  Levenstein  (D.  C.)  ISO 
Fod.  9j7,  24  Am.  Bankr.  liep.  822. 

0  In  re  Wollowitz,  192  Fed.  105,  112  C. 
C.  A.  445,  27  Am.  Bankr.  Rep.  558. 

Tin  re  Epstein  (D.  C.)  248  Fed.  191, 

40  Am.  Bankr.  Rep.  406;  Robinson  v.  J. 
R.  Williston  &  Co.  (C.  C.  A.)  266  Fed. 
970,  45  Am.  Bankr.  Rep.  619. 

8  In  re  Boner  (D.  C.)  169  Fed.  727,  '2'2 
Am.  Bankr.  Rep.  151. 
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The  right  to  apply  for  a  discharge  in  bankruptcy  is  personal  to  the 
bankrupt,  and  his  failure  or  delay  in  applying  therefor  cannot  affect 
the  rights  of  third  persons,  other  than  in  so  far  as  he  may  fail  to  pro- 
cure a  discharge  from  subsequent  liability  on  their  claims .•  Further, 
the  right  of  discharge  in  bankruptcy  is  essentially  a  constituent  of  the 
proceedings  in  which  the  adjudication  and  the  administration  of  the 
bankrupt  estate  are  had,  and  it  cannot  be  detached  and  taken  to  a  cqurt 
of  another  jurisdiction.*®  It  appears  from  the  language  of  the  statute 
that  an  application  for  discharge  must  be  filed  while  the  proceedings  are 
still  "pending"  in  the  bankruptcy  court.  But  it  has  been  held  that  where 
the  referee,  without  the  knowledge  of  the  bankrupt,  entered  an  order  dis- 
charging the  trustee,  there  being  no  assets  and  no  claims  proved,  this 
is  not  such  a  final  disposition  of  the  case  as  to  deprive  the  bankrupt  of 
his  right  to  a  discharge.** 

Corporations,  as  well  as  natural  persons,  are  entitled  to  the  benefit 
of  a  discharge  in  bankruptcy.**  And  in  a  proceeding  against  a  partner- 
ship, although  no  adjudication  is  made  against  the  partners,  they  and 
their  estates  are  brought  within  the  jurisdiction  of  the  court,  which 
may  on  their  application  discharge  them  from  further  liability  for  the 
partnership  debts.** 

§  663.  Same;  Responsibility  for  Acts  of  Partner,  Agent,  or  Em- 
ploye.— ^Under  former  bankruptcy  acts  it  was  held  that  misconduct  in 
the  management  of  a  partnership  business,  if  of  such  a  character  as  to 
come  within  the  statutory  definition  of  the  grounds  for  refusing  a  dis- 
charge, would  be  effective  to  bar  the  discharge  of  both  partners,  though 
one  alone  was  guilty  or  reprehensible  and  the  other  entirely  innocent.** 
But  this  doctrine  is  not  favored  by  the  modern  authorities.  Almost 
without  exception  they  hold  that  the  making  of  a  false  statement  for 
credit,  the  concealment  of  assets,  or  the  failure  to  keep  books  of  account, 
when  wholly  the  act  of  one  partner,  may  be  sufficient  to  prevent  the 
granting  of  a  discharge  to  that  partner  or  to  the  firm,  but  will  not  be 
ground  for  refusing  a  discharge  to  another  partner  who  did  not  partici- 
pate in  the  wrongful  act  and  had  no  knowledge  of  it.**  Even  the  making 
of  a  statement  for  credit  by  one  partner,  from  facts  stated  to  him  b\ 


»  In  re  Skaats  (D.  C.)  283  Fed.  817,  37 
Am.  Bankr.  Rep.  579. 

10  Armstrouj?  v.  Norris,  247  Fed.  253, 
150  C.  C.  A.  .347,  40  Am.  Bankr.  Rep.  735. 

1 1  In  re  Forsyth,  9  Biss.  560,  4  Fed. 

12  In  re  Hargadine-McKittrfck  Dry 
Goods  Co.  (D.  C.)  239  Fed.  155,  39  Am. 
Bankr.  Rep.  142.     And  see.  supra.  §  150. 

i«Armstroncr  v.  Norris,  247  Fed.  253, 
159  C.  C.  A.  347,  40  Am.  Bankr.  Rep.  735. 
Blk.Bkb.(3d  Ed.)— 84 


See  Peterson  v.  Perej?oy  &  Moore*  Co.. 
180  Iowa,  325.  103  N.  W.  224. 

» •»  In  re  Georpe,  1  Ix)w.  409,  Fed.  Gas. 
Xo.  5,325;  In  re  Colcord,  2  Hask.  455, 
Fed.  Cas.  No.  2,l)70a. 

15  Rapan,  Malone  &  Co.  v.  Cotton  iV 
Preston.  200  Ved.  540.  118  C.  C.  A.  640. 
29  Am.  Bankr.  Rop.  597 ;  Hardio  v.  Swaf- 
ford  Bros.  Dry  Goods  Co.,  1(>5  Fed.  588. 
91  C.  C.  A.  420,  20  L.  R.  A.  (N.  S.)  785, 
21  Am.  Bankr.  Rep.  457 ;   Frank  v.  Mich- 
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his  copartner,  who  was  to  furnish  the  entire  capital  for  the  business, 
though  in  fact  untrue,*  will  not  defeat  the  right  of  the  partner  making  it 
to  his  discharge  in  bankruptcy,  where  the  falsity  of  the  material  state- 
ments so  made  was  unknown  to  him.**  And  if  fraud  can  in  any  case  be 
imputed  to  an  innocent  partner  on  account  of  the  fraud  of  his  copart- 
ner, as  respects  the  false  or  improper  keeping  of  books  of  account,  it 
can  only  be  in  cases  where  the  fraudulent  entries  or  omissions  have  ref- 
erence to  partnership  transactions,  so  as  to  fall  within  the  general  scope 
of  the  partner's  authority.  And  the  fraud  of  a  partner  in  so  keeping  the 
firm  books,  of  which  he  had  sole  charge,  as  to  conceal  withdrawals  of 
money  by  himself  from  his  partner  as  well  as  from  creditors  cannot  be 
imputed  to  the  innocent  partner,  so  as  to  bar  his  right  to  a  discharge." 
On  similar  principles,  where  a  business  belonging  to  a  married  woman 
is  conducted  wholly  by  her  husband,  to  whom  she  confides  its  entire 
management,  and  he,  without  her  knowledge  or  privity,  conceals  prop- 
erty from  the  creditors,  and  the  wife  becomes  bankrupt,  she  is  not  to  be 
deprived  of  her  right  to  a  discharge  by  reason  of  her  husband's  mis- 
conduct, being  herself  guiltless  of  any  actual  fraudulent  intent,  and  her 
negligence  in  relation  to  the  business  not  being  equivalent  to  fraud,  for 
the  purposes  of  a  penal  statute,  though  perhaps,  in  this  case,  her  discharge 
may  be  made  conditional  upon  her  using  all  reasonable  means  within 
her  power  to  discover  to  the  bankruptcy  court  the  assets  so  concealed.'* 
Still  there  are  decisions  holding  that  if  the  act  or  omission  in  question 
fell  within  the  general  scope  of  the  authority  confided  to  a  manager  or 
agent,  it  must  be  imputed  to  the  principal. *•  Thus  it  is  said  that  one  ap- 
pointed by  a  duly  executed  writing  as  manager  and  attorney  in  fact  for 
the  owner  in  conducting  a  mercantile  business  has  such  authority  that 
a  materially  false  property  statement  made  by  him  for  the  purpose  of 
obtaining  goods  for  sale  in  such  business  on  credit  is  one  made  by  the 
owner,  so  as  to  bar  the  latter's  discharge.**  And  where  the  manager  oi 
a  bankrupt  firm  (not  himself  a  member  of  the  firm),  acting  within  the 
scope  of  his  authority,  signed  a  false  statement  of  the  firm's  financial 
condition  for  the  purpose  of  obtaining  credit,  this  was  held  sufficient 
to  prevent  the  discharge  of  either  of  the  partners,  though  one  of  them 
was  a  woman  advanced  in  years,  who  took  no  part  in  the  business,  but 


ignn  Paper  CJo.,  179  Fed.  776,  103  C.  O. 
A.  268,  24  Am.  Bankr.  Rep.  261 ;  In  re 
Cotton  &  Preston,  183  Fed.  181,  25  Am. 
Bankr.  Rep.  517;  In  re  Schachter,  170 
Fed.  683,  22  Am.  Bankr.  Rep.  389. 

i«  W.  S.  Peck  Co.  V.  Lowenbein,  178 
t  ed.  178,  101  O.  C.  A.  498,  24  Am.  Bankr. 
itep.  138. 

17  In  re  Schultz,  109  Fed.  264,  6  Am. 
Ilankr.  Rep.  91. 


18  In  re  Hyman,  97  Fed.  195,  3  Am. 
Bankr.  Rep.  169 ;  In  re  Meyers,  105  Fed. 
353,  5  Am.  Bankr.  Rep.  4. 

10  In  re  Janavltz,  219  Fed.  876,  ISTi 
C.  O.  A.  546,  34  Am.  Bankr.  Rep.  105: 
In  re  Landersman  (D.  C.)  239  Fed.  766. 
38  Am.  Bankr.  Rep.  685. 

2  0  In  re  Reed,  191  Fed.  920,  26  Am. 
Bankr.  Rep.  286. 
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intrusted  her  interests  to  such  manager,  who  was  her  son.**  So  it  has 
been  ruled  that  a  merchant  who  has  failed  to  keep  proper  books  of  ac- 
count is  not  entitled  to  his  discharge  in  bankruptcy,  though  the  fault  was 
wholly  with  his  bookkeeper,  as  the  law  puts  upon  the  merchant  the 
duty  of  seeing  that  his  books  are  properly  kept.**  And  the  same  ruling 
was  made  in  the  case  of  a  bankrupt  who  signed  a  blank  statement  of 
his  financial  condition  and  directed  his  bookkeeper  to  fill  it  out.  This 
was  done  and  the  statement  submitted  to  a  bank,  which,  relying  on  its 
correctness,  lent  the  bankrupt  money.  The  statement  was  false  in  ma- 
terial particulars,  but  this  the  bankrupt  did  not  know,  as  he  relied  on  the 
bookkeeper's  honesty  and  accuracy.  Nevertheless  his  discharge  was 
refused.**  And  where  the  bankrupt  did  business  through  the  mediqm  of 
a  corporation,  which  was  merely  a  form  of  business  activity,  a  conceal- 
ment of  assets  belonging  to  him  will  be  sufficient  to  bar  his  discharge, 
though  the  assets  would  first  be  applicable  to  the  creditors  of  the  cor- 
poration.** 

§  664.  Same;  Effect  of  Prior  Application  or  Decision. — ^An  order 
refusing  to  grant  a  discharge  to  a  bankrupt,  if  in  the  nature  of  a  final 
determination  on  the  merits  of  the  controversy,  is  a  bar  to  any  second 
application  for  discharge  in  the  same  proceedings,  and  must  be  regarded 
as  res  judicata  as  to  the  matters  involved,**  though  it  may  be  otherwise 
if  the  refusal  was  based  merely  on  some  irregularity  in  the  proceed- 
ings.** Though  such  an  attempt  is  rarely  made,  it  is  not  uncommon  for 
a  bankrupt  who  has  failed  to  obtain  his  discharge  to  file  a  new  petition 
ip  bankruptcy  within  a  short  time  and  renew  the  endeavor  to  secure  a 
release  from  his  debts.  But  it  is  held  that  a  subsequent  proceeding  in 
bankruptcy  for  the  sole  purpose  of  obtaining  a  discharge,  to  which  a 
prior  proceeding  has  determined  that  the  bankrupt  is  not  entitled,  pre- 
sents no  ground  for  relief,  is  vexatious,  and  cannot  lawfully  be  main- 
tained.*' .  And  this  rule  is  applied  even  though  the  bankrupt's  applica- 


21  In  re  Schwartz  &  Co.,  201  Fed.  168, 
28  Am.  Bankr.  Rep.  670. 

2  2  In  re  Hammond,  1  I^w.  381,  3  N.  B. 
U.  273,  Fed.  Cas.  No.  5,999. 

23  In  re  Gilpin,  160  Fed.  171,  20  Am. 
Bankr.  Rep.  374. 

24  In  re  Berger,  200  Fed.  325,  29  Am. 
Bankr.  Rep.  712. 

2«  In  re  Brockway,  21  Blatchf.  136, 
23  Fed.  583 ;  In  re  Royal,  113  Fed.  140, 
7  Am.  Bankr.  Rep.  636.  A  bankrupt's 
2icquittal  on  the  charge  of  fraudulently 
concealing  his  assets  does  not  preclude 
refusing  him  a  discharge  in  bankruptcy 
on  specifications  that  be  had  concealed 
his  books  of  account  and  had  obtained 


credit  by  false  statements.  In  re  Simon, 
(D.  C.)  268  Fed.  1006,  46  Am.  Bankr.  Rep. 
170. 

2«  In  re  Connelly,  2  Cranch  C.  C.  415. 
Fed.  Cas.  No.  3,111. 

27  Kuntz  V.  Young,  131  Fed.  719,  65  C. 
O.  A.  477, 12  Am.  Bankr.  Rep.  505 ;  Monk 
V.  Horn  (C.  O.  A.)  262  Fed.  121,  44  Am. 
Bankr.  Rep.  472.  In  re  Fiegenbaum,  121 
Fed.  69,  57  C.  C.  A.  409,  9  Am.  Bankr. 
Rep.  695;  In  re  Kuffler,  168  Fed.  1021. 
93  C.  C.  A.  671,  22  Am.  Bankr.  Rep.  289. 
But  compare  In  re  Claff,  111  Fed.  506,  7 
Am.  Bankr.  Rep.  128.  And  see  In  re 
ij'arrell,  5  N.  B.  R.  125,  Fed.  Cas.  No. 
4,680,  as  to  a  new  proceeding  in  bank- 
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tion  for  a  discharge  in  the  earlier  proceeding  was  dismissed  for  want  of 
prosecution.**  And  in  fact  there  are  numerous  decisions  holding  that, 
although  the  question  of  a  discharge  was  never  tried  or  determined  in 
the  first  proceeding,  still  the  bankrupt's  failure  to  apply  for  it  within  the 
time  limited  is  substantially  equivalent  to  a  judgment  by  default  in 
favor  of  his  creditors,  and  renders  the  question  of  his  right  to  receive  it 
res  judicata,  and  so  will  constitute  sufficient  ground  for  refusing  to  dis- 
charge him  in  a  subsequent  proceeding  in  bankruptcy,  at  least  so  far 
as  concerns  the  debts  which  were  provable  under  the  earlier  petition, 
though  he  may  be  discharged  in  the  later  case  as  against  new  debts.** 
But  it  has  been  held  that  an  order  refusing  to  discharge  a  bankrupt  un- 
der tlie  bankruptcy  act  of  1867  does  not  estop  the  bankrupt  from  apply- 
ing for  a  discharge  in  a  proceeding  instituted  under  the  act  of  1898,  upon 
the  same  facts  and  even  as  to  the  Same  debts.**  But  a  judgment  denying 
a  debtor  a  discharge  from  a  debt  under  a  state  insolvency  law  is  not  an 
adjudication  of  his  right  to  a  discharge  from  such  debt  in  bankruptcy, 
where  it  does  not  appear  upon  what  grounds  the  judgment  was  based.'* 
The  statute  also  provides  that  a  discharge  may  not  be  granted  to  the 
bankrupt  if  he  has,  "in  voluntary  proceedings,  been  granted  a  discharge 
in  bankruptcy  within  six  years.""    This  provision  has  no  application 


niptcy  where  the  discharge  was  formerly 
refused  only  on  the  ground  that  it  was 
not  applied  for  in  due  time.  See  also 
Bluthenthal  v.  Jones,  51  Fla.  396,  41 
South.  533.  13  L.  R.  A.  (N.  S.)  629,  120 
Am.  St.  Rep.  181,  as  to  the  effect  of 
failure  on  the  part  of  creditors  to  raise 
any  objection  to  the  second  application 
for  discharge,  though  notified  thereof. 

28  PoUet  V.  Cosel,  179  Fed.  488,  103  O. 
0.  A.  68,  24  Am.  Bankr.  Rep.  678. 

2 » Horner  v.  Hamner,  249  Fed.  134, 
161  C.  C.  A.  186,  L.  R.  A.  1918E,  465,  40 
Am.  Bankr.  Rep.  817;  In  re  Schwartz 
(D.  C.)  248  Fed.  841,  41  Am.  Bankr.  Re\>. 
246;  Siebert  v.  Di^hlberg.  218  Fed.  793, 
134  C.  C.  A.  460,  33  Am.  Bankr.  Rep.  272 ; 
In  re  Cooper  (D.  C.)  2;{6  Fed.  298.  37  Am. 
Bankr.  Rep.  625;  In  re  Warnock  (D.  C.) 
230  Fed.  779,  30  Am.  Bankr.  Rep.  539. 
In  re  Bacon,  103  Fed.  34,  113  C.  C.  A. 
:j.")S,  27  Am.  Bankr.  Rep.  736  (writ  of 
error  denied  in  Bacon  v.  Buffalo  Cold 
Storage  Co.,  225  U.  S.  701,  32  Sup.  Ct. 
s:j6,  56  L.  Ed.  1264);  Kuntz  v.  Yoiuig, 
131  Fed.  719,  65  C.  C.  A.  477,  12  Am. 
Bankr.  Rep.  505;  In  re  Richter,  190  Fed. 
005,  27  Am.  Bankr.  Rep.  215;  In  re 
Springer,  199  Fed.  294,  29  Am.  Bankr. 
Rep.  96 ;  In  re  Westluook,  186  Fed.  414, 
26  Am.  Bankr.  Rep.  181;  In  re  Stone,  172 


Fed.  947,  23  Am.  Bankr.  Rep.  24 ;  In  re 
Von  Borries,  168  Fed.  71S,  21  Am.  Bankr. 
Rep.  849;  In  re  Welntraub,  133  Fed. 
1000,  13  Am.  Bai>kr.  Rep.  711. 

3  0  In  re  Herrinan,  10(5  Fed.  987,  46  C. 
C.  A.  77 ;  In  re  Ilerrman  (D.  C.)  134  Fefl. 
566. 

a  1  In  re  Bybee  (D.  C.)  124  Fed.  1011, 10 
Am.  Bankr.  Rep.  761. 

3  2  Bankruptcy  Act  1898,  §  14b,  as 
amended  by  Act  Gong.  June  25,  1910.  f 
6.  And  see  In  re  Chase  (D.  C.)  186  Fed. 
408,  26  Am.  Bankr.  Rep.  456.  The  bank- 
rupt may  be  granted  a  discharge  in  vol- 
untary proceedings  as  to  debts  from 
which,  in  a  voluntary  proceeding  had 
within  six  years  previous,  he  was  not 
discharged  because  the  application  was 
not  filed  within  the  twelve-month  period. 
In  re  Skaats  (D.  C.)  2-33  Fed.  817,  37  Am. 
Bankr.  Rep.  579.  For  the  purpose  of  this 
provision  a  release  obtained  by  the  oou- 
iirmatiou  of  a  composition  with  credi- 
tors is  the  same  thing  as  a  "discharuc" 
in  bankruptcy.  In  re  Radley  (D.  C.)  1M2 
Fed.  205,  42  Am.  Bankr.  Rep.  261.  ThouKb 
the  law  precludes  more  than  one  dL*^- 
charge  in  volimlary  bankruptcy  within  a 
period  of  six  years,  an  insolvent  may 
have  more  than  one  adjudication  within 
that  period  and  his  property  be  distribiit- 
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to  cases  in  which  a  discharge  was  applied  for  before  its  enactment,  but 
it  applies  to  all  cases  in  which  the  application  for  discharge  is  made  after 
its  passage,  and  such  application  does  not  expose  it  to  the  objection  of 
being  retroactive  legislation.'*  The  words  "in  voluntary  proceedings" 
refer  to  the  proceedings  in  which  the  prior  discharge  was  granted,  and 
not  to  the  proceedings  in  which  the  second  discharge  is  sought,  so  that 
it  makes  no  difference  in  the  application  of  the  provision  whether  the 
second  proceeding  is  based  on  a  voluntary  or  an  involuntary  petition.^* 
The  period  of  six  years  is  to  be  measured  backward  from  the  time  of  the 
hearing  on  the  application  for  the  second  discharge,  and  not  from  the 
time  of  the  commencement  of  the  second  proceeding.*" 

§  665.  Parties  Entitled  to  Oppose  Discharge. — The  provision  of  the 
statute  is  that  opposition  to  a  bankrupt's  application  for  discharge  may 
be  made  by  "the  trustee  and  other  parties  in  interest,"  *•  but  there  is  a 
special  limitation  as  to  intervention  by  the  trustee  which  will  be  noticed 
later.  Any  creditor  of  the  bankrupt  who  has  a  provable  claim  is  a  party 
in  interest  and  entitled  to  oppose  the  discharge,  though  he  has  not 
proved  his  claim  or  secured  its  allowance.*'  In  that  case  he  must  of 
course  prove,  or  it  must  clearly  appear  by  the  evidence  before  the  court, 
that  he  is  really  a  creditor.*"**     And  specifications  of  objection  filed  by 


ed  among  his  creditors,  though  be  can 
obtain  but  one  discharge.  In  re  Jolinson 
(D.  O.)  233  Fed.  841,  37  Am.  Bankr.  Rep. 
597. 

3  3  In  re  Neelj*  (D.  0.)  134  Fed.  667,  12 
Am.  Bankr.  Rep.  407;  In  re  Scaholm, 
136  Fed.  144,  69  C.  O.  A.  142,  14  Am. 
Bankr.  Rep.  292. 

a*  In  re  Seaholm,  136  Fed.  144,  69  C. 
C.  A.  142,  14  Am.  Bankr.  Rep.  292;  In 
re  Neely,  134  Fed.  667,  12  Am.  Bankr. 
Rep.  407. 

•»'•  In  re  Haase,  164  Fed.  1022,  21  Am. 
Bankr.  Rep.  928 ;  In  re  Jordan,  142  Fed. 
292,  15  Am.  Bankr.  Rop.  449;  In  re 
Little,  137  Fed.  521.  70  C.  C.  A.  105,  13 
Am.  Bankr.  Rep.  640.  See  In  re  Dunphy, 
206  Fi'd.  680.  30  Am.  Bankr.  Rep.  760; 
In  re  Rubin  (D.  C.)  259  Fed.  607,  43  Am. 
Bankr.   Rep.  729. 

3  0  Bankruptcy  Act  1898,  §  14b,  as 
amended  by  Act  Cong.  June  25,  1910,  30 
Stat.  838.  As  to  the  meaning  of  the 
phrase  **partie8  in  interest,"  see  In  re 
Nathanson,  155  Fed.  645,  19  Am.  Bankr. 
Rep.  56;  Dutton  v.  Freeman,  5  Law- 
Rep.  447,  Fed.  Cas.  No.  4,210.  A  iiure 
volunteer  or  stranger  to  tbr  procoodinjj 
cannot  be  heard  to  object  to  the  bank- 
rupt's application  for  discbarKo.  In  re 
Walsh.  256  Fed.  653,  168  C.  C.  A.  47.  43 


Am.  Bankr.  Rep.  266;  In  re  White  (D. 
C.)  238  Fed.  S74,  38  Am.  Bankr.  Rep. 
481. 

37  In  re  Nathanson,  155  Fed.  645,  19 
Am.  Bankr.  Rep.  56;  In  re  Frice,  96 
Fed.  611,  2  Am.  Bankr.  Rep.  674;  In 
re  Groome,  1  Fed.  464;  In  re  Murdock. 
1  Low.  362,  3  N.  B.  R.  146.  Fed.  Cas.  No. 
9.939;  In  re  Sheppard.  1  N.  B.  R.  439. 
Fetl.  Cas.  No.  12,753 ;  In  re  Book,  3  Mc- 
Lean, 317,  Fed.  Cas.  No.  I,6;i7;  In  re 
Smith,  8  Blatchf.  461.  Fed.  Cas.  No.  12,- 
977 ;  In  re  Boutelle,  Fed.  Cas.  No.  1,705 ; 
Haxtun  v.  Corse,  2  Barb.  Ch.  (N.  Y.)  506. 
Compare  Talcott  v.  Friend,  179  Fed.  676, 
103  C.  C.  A.  80,  24  Am.  Bankr.  Rep.  708. 
And  see  the  following  for  contrary  de- 
cisions under  the  act  of  1SG7 :  In  re 
Balmer,  3  Hughes,  637,  Fed.  Cas.  No. 
820 ;  In  re  King,  Fed.  Cas.  No.  7,784 :  In 
re  Cohaus,  Fed.  Cas.  No.  2,9ri9b.  The 
fact  that  objections  are'interi)osed  to  the* 
allowance  of  a  given  creditor's  claim 
against  the  bankrupt  does  not  estop  tho 
objecting  creditor  from  opposing  the 
discharge  for  the  omission  of  such  lia- 
bility from  a  financial  statement  on 
whicb  credit  was  extcndocl.  In  re  Waite 
(I).  C.)  li2:J  Fed.  S13,  3r>  Am.  Bankr. 
Rep.  189. 

."'>'  In  re  Boutelle,  2  N.  B.  R.  129,  Fed. 
Cas.  No.  1,705. 
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one  not  shown  to  be  a  creditor  should  state  the  facts  showing  how  and 
why  he  is  a  party  in  interest.**    But  one  who  has  a  suit  pending  against 
the  bankrupt,  for  the  recovery  of  a  debt  which  is  contested,  is  entitled  to 
contest  the  application  for  discharge,  though  the  claim  has  not  been 
proved  in  the  bankruptcy  proceeding.*^    Where  a  person  is  named  as  a 
creditor  in  the  bankrupt's  schedule,  that  fact  will  constitute  prima  facie 
evidence  that  he  has  the  right  to  appear  in  opposition  to  the  discharge," 
though,  on  the  other  hand,  if  the  bankrupt,  in  pursuance  of  an  arrange- 
ment with  a  certain  creditor,  omits  the  debt  from  his  schedule,  the  cred- 
itor will  not  be  permitted  to  object  to  the  discharge,  at  least  on  the 
ground  of  such  omission.**    The  term  "creditor,"  as  descriptive  of  one 
having  the  right  to  oppose  the  discharge  in  the  character  of  a  party  in 
interest,  will  include  a  person  having  an  equitable  claim  against  the  es- 
tate,** or  a  contingent  and  unliquidated  claim  which,  for  that  reason,  is 
not  provable  in  the  bankruptcy  proceeding,**  or  a  claim  secured  by  a 
mortgage,**  and  even  a  debt  barred  by  the  statute  of  limitations  at  the 
time  when  the  creditor  filed  his  specifications  of  objection.**    But  oppo- 
sition cannot  be  made  by  a  creditor  whose  claim  is  not  provable  in  the 
bankruptcy  proceedings  or  is  of  such  a  character  that  it  would  not  be 
affected  by  the  discharge.*'    A  claim  which  is  illegal  does  not  constitute 
the  holder  a  "creditor"  for  this  purpose,  but  if  the  bankrupt  has  allowed 
it  to  be  filed  and  proved,  without  interposing  any  objection  to  it  or  re- 
questing the  trustee  to  do  so,  it  seems  that  he  will  be  estopped  to  deny 
the  standing  of  the  creditor  when  the  question  of  his  discharge  comes 
up.**    Where  the  creditor  is  a  corporation,  its  stockholders  are  not  par- 
ties in  interest  in  such  sense  as  to  be  entitled  individually  to  oppose  the 
bankrupt's  discharge.**    And  where  a  partnership  which  had  proved  a 
claim  against  the  estate  is  afterwards  dissolved,  without  any  disposition 


8»  In  re  Levey,  133  Fed.  572,  13  Am. 
Bankr.  Rep.  312. 

40  In  re  Conroy,  134  Fed.  764,  14 
Am.  Bankr.  Rep.  249. 

41  In  re  Barrager,  191  Fed.  247,  27 
Am.  Bankr.  Rep.  366;  Haley  v.  Pope, 
206  Fed.  266,  124  C.  C.  A.  330,  30  Am. 
Bankr.  Rep.  644. 

*2  In  re  Whetmore,  Deady,  585,  Fed. 
Cas.  No.  17,508. 

48  In  re  Tebbetts,  5  law  Rep.  259,  Fed. 
Cas.  No.  13,817. 

44  Ex  parte  Traphagen,  Fed.  Cas.  No. 
14,140.  See  In  re  Menzin,  238  Fed.  773. 
151  C.  C.  A.  623,  38  Am.  Bankr.  Rep. 
435. 

45  In  re  Ely,  Fed.  Cas.  No.  4,428. 
iein  re  Westbrook,  186  Fed.  414,  26 

Am.  Bankr.  Rep.  181. 

47  In   re  Meikleham  (D.  C.)  236  Fed. 


401,  38  Am.  Bankr.  Rep.  324;  In  re 
Nathanson  (D.  C.)  155  Fed.  645,  19  Am. 
Bankr.  Rep.  56.  But  compare  In  re 
Armstrong  (D.  C.)  248  Fed.  292,  40  Am. 
Bankr.  Rep.  770,  holding  that  a  creditor 
having  a  provable  claim  may  oppose  the 
discharge  on  the  ground  that  the  bank- 
rupt obtained  credit  on  false  statements, 
although  such  creditor's  claim  would 
not  be  barred  by  the  discharge.  A  cred- 
itor cannot  oppose  the  discharge  and  at 
the  same  time  sue  on  his  claim  in  the 
state  courts,  on  the  ground  that  it  ijt 
not  provable  in  bankruptcy  and  not  dis- 
chargeable. In  re  Menzin  (D.  C.)  233 
Fed.  S3S,  37  Am.  Bankr.  Rep.  468. 

48  In  re  A.  B.  Carton  &  Co.,  148  Fed. 
63,  17  Am.  Bankr.  Rep.  343. 

40  In  re  Tallmadge,  Fed.  Cas  No. 
13,738. 
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being  made  of  the  claim  as  between  the  partners,  no  one  of  them  can 
maintain  opposition  to  the  bankrupt's  discharge  without  showing  af- 
firmatively that  all  consent."^ 

It  is  also  important  to  notice  that  where  the  ground  of  opposition 
is  fraud  on  the  part  of  the  bankrupt  (as,  in  the  case  of  concealing  or 
transferring  property,  or  obtaining  credit  on  a  false  statement),  the  right 
to  make  the  objection  is  not  confined  to  the  person  defrauded,  but  it 
may  be  made  by  any  other  creditor  or  party  in  interest  **  And  further, 
the  right  of  creditors  to  oppose  a  bankrupt's  discharge  on  the  ground  of 
an  alleged  fraudulent  transaction  does  not  depend  on  their  having  taken 
any  legal  proceedings,  through  the  trustee  or  otherwise,  to  recover  the 
property  affected.** 

Creditors  may,  however,  be  estopped  from  opposing  the  bankrupt's 
application  for  discharge.  Thus,  a  creditor  will  be  estopped  from  set- 
ting up  in  opposition  to  such  application  matters  which  have  already 
been  litigated  between  them  to  final  decree  in  a  state  court,  the  decision 
therein  having  been  adverse  to  the  contention  of  the  creditor.**  And  a 
similar  estoppel  is  raised  against  a  creditor  who  participated  in  a  pre- 
vious general  assignment  by  the  bankrupt,  to  the  extent  of  ratifying  it 
and  taking  measures  under  it  to  secure  his  claim,  or  accepting  a  pref- 
erence which  it  gave  him,**  though  it  has  been  held  that  the  mere  ac- 
ceptance of  a  dividend  under  such  an  assignment  will  not  estop  the 
creditor  if  he  had  no  power  to  dissent  from  the  assignment  or  to  repu- 
diate or  avoid  it.**  A  creditor  may  also  be  estopped  from  setting  up 
in  opposition  to  the  discharge  a  false  financial  statement  made  by  the 
bankrupt,  and  on  which  he  obtained  credit  from  such  creditor,  where 
the  creditor  has  expressly  waived  the  fraud,  by  admitting  in  writing 
that  any  inaccuracies  in  the  statement  were  inadvertent  and  without 
wrongful  intent.** 

As  to  opposition  by  the  trustee  in  bankruptcy,  this  right  is  given 
to  him  by  the  1910  amendment  to  the  bankruptcy  act,  but  only  on  con- 
dition that  he  "shall  be  authorized  so  to  do  at  a  meeting  of  creditors 
called  for  that  purpose."     Unless  so  authorized,  he  has  no  right  to 


so  In  re  Hendrick,  143  Fed.  047,  16 
Am.  Bankr.  Rep.  218. .  See  In  re  Hagy, 
220  Fed.  665,  136  O.  C.  A.  307,  34  Am. 
Bankr.  Rep.  3ia* 

»i  In  re  A.  B.  Carton  &  Co.,  148  Fed. 
6S,  17  Am.  Bankr.  Hep.  343 ;  In  re  Harr, 
143  Fed.  421,  16  Am.  Bankr.  Rep.  213. 
But  compare  In  re  Burk,  Deady,  425,  3 
N.  B.  R.  296,  Fed.  Cas.  No.  2,156.  Cred- 
itors may  object  to  the  bankrupt's  dis- 
charge because  of  false  statements  made 
to  obtahi  credit  from  another  creditor, 
although  that  creditor  does  not  object. 


In   re  Kretz   (D.    C.)   212  Fed.   784,  32 
Am.  Bankr.  Rep.  365. 

82  In  re  Hirsch,  96  Fed.  468,  2  Am. 
Bankr.  Rep.  715. 

6»In  re  Antisdel,  18  N.  B.  R.  289, 
Fed.  Cas.  No.  490. 

84  In  re  Jones,  12  N.  B.  R.  48,  Fed. 
Cas.  No.  7,452;  In  re  Schuyler,  3  Ben. 
200,  2  N.  B.  R.  549,  Fed.  Cas.  No.  12,494. 

58  In  re  Kraft.  3  Fed.  892. 

86  In  re  Russell,  176  Fed.  253,  100  C. 
C.  A.  77,  23  Am.  Bankr.  Rep.  850. 
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intervene  and  file  objections.*"  But  on  the  other  hand,  when  he  has 
obtained  authority  from  the  creditors,  neither  the  referee  nor  the  court 
has  power  to  withhold  from  him  the  right  to  file  objections,  or  to  pre- 
scribe as  conditions  to  its  exercise  that  no  expense  shall  be  imposed 
on  the  estate  of  that  it  shall  not  delay  settlement  beyond  a  stated  time.** 
The  requirement  of  the  statute  that  authority  to  the  trustee  to  file  ob- 
jections must  be  given  at  a  meeting  of  the  creditors  called  for  that  pur- 
pose is  satisfied  if  the  authority  is  given  at  a  meeting  called  by  the 
referee;  it  is  not  necessary  that  the  judge  should  issue  the  call  and 
hold  the  meeting,  or  that  he  should  specially  authorize  such  call  and 
meeting.**^  The  District  Court,  sitting  in  bankruptcy,  should  not  on 
its  own  motion  interpose  objections  to  the  bankrupt's  application  for 
discharge,  since  it  sits  to  try,  and  not  to  create,  the  issue.** 

§  666.  Grounds  for  Refusal  of  Discharge. — ^The  precedent  conditions 
having  been  complied  with,  the  grant  or  refusal  of  a  discharge  does  not 
rest  in  the  discretion  of  the  judge,  but  the  applicant  is  entitled  to  a 
discharge  as  a  matter  of  right,  unless  he  is  found  guilty  of  some  one  of 
the  prescribed  acts  or  omissions.*^  There  must  of  course  be  jurisdiction 
of  the  application,  and  it  is  said  that  the  court  is  without  jurisdiction  un- 
less there  are  dischargeable  debts,  and  where  the  only  claims  listed  by 
a  bankrupt,  or  filed,  are  stated  in  his  schedule  to  be  disputed,  and  are 
in  fact  in  litigation,  the  court  has  no  power  to  grant  him  a  discharge.** 
Aside  from  these  cases,  however,  a  dfscharge  can  be  refused  only  on 
one  or*  more  of  the  specific  grounds  mentioned  in  the  statute  not  on  ac- 
count  of  any  acts  or  conduct  on  the  part  of  the  bankrupt  however  repre- 
hensible, which  do  not  clearly  come  within  the  words  of  the  law.**    And 


57  In  re  Hockman,  205  Fed.  330,  30 
Am.  Bankr.  Rep.  921.  See  In  re  Levey, 
133  Fed.  572;  In  re  White,  248  Fed. 
115,  leo  C.  C.  A.  255,  41  Am.  Bankr. 
Rep.  458.  Where,  after  notice  given  of 
the  hearing  on  the  trustee's  petition  to 
have  leave  to  oppose  the  bankrupt's  dis- 
charge, no  creditor  appears  either  to 
contest  or  to  authorize  such  action,  the 
referee  has  no  authority  to  order  the 
trustee  to  oppose  the  discharge.  In  re 
White  (D.  C.)  238  Fed.  874,  38  Am. 
Bankr.    Rep.    481. 

68  In  re  (Churchill,  197  Fed.  114,  28 
Am.  Bankr.  Rop.  003. 

o»In  re  Reiff,  205  Fed.  399,  29  Am. 
Bankr.   Rep.   753. 

«o  In  re  W^alsh,  256  Fed.  653,  168  O. 
C.  A.  47,  43  Am.  Biinkr.  Rep.  266. 

61  In  ro  Marshall  Paper  Co.,  102  Fed. 
872,  43  C.  C.  A.  38,  4  Am.  Bankr.  Rep. 
4G8. 


«2  In  re  Gulick,  190  Fed.  52,  26  Am. 
Bankr.  Rep.  632. 

0  3  Woodruff  V.  Cheeves,  105  Fed.  001. 
44  C.  C.  A.  631,  5  Am.  Bankr.  R-ep.  296 : 
Strause  v.  Hooper,  105  Fed.  590,  5  Am. 
Bankr.  Rep.  225 ;  In  re  Clark,  Biss.  73. 
3  N.  B.  R.  16,  Fed.  Gas.  No.  2,800 ;  In  re 
Elliott,  2  N.  B.  R.  110,  Fed.  Gas.  No. 
4,391.  But  in  a  case  where  the  bank- 
rupt's financial  transaction  showed  that 
his  financial  difficulties  were  the  result 
of  suspicious  and  fraudulent  dealings, 
and  he  had  been  guilty  of  gross  misrep- 
resentations as  to  his'Bolvency,  and  his 
assets  in  bankruptcy  were  purchased  by 
a  pawnbroker,  who  at  once  installed  the 
bankrupt  as  manager  of  the  business, 
with  tlie  same  apparent  control  thereof 
as  before,  the  court  held,  with  severe 
animadversions  that  the  bankrupt  was 
not  entitltHl  to  a  discharge.  In  re  Mil- 
ler, 135  Fed.  591,  14  Am.  Bankr.    Rep. 
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these  specified  grounds  for  denying  a  discharge  are  not  in  the  nature  of 
offenses  or  forfeitures  of  the  right  to  a  discharge,  but  are  rather  in 
the  nature  of  violations  of  conditions  precedent.**    It  is  therefore  no  suf- 
ficient ground  for  refusing  to  discharge  the  bankrupt  that  he  misused 
and  wasted  his  estate  before  the  filing  of  the  petition,**  or  that  his  pe- 
tition was  filed  merely  for  the  purpose  of  defeating  the  claims  of  the 
judgment  creditor  who  objects.**    But  it  has  been  ruled  that  the  court 
is  not  required  to  grant  a  discharge  to  a  bankrupt,  knowing  at  the  time 
that  facts  exist  which  would  render  such  discharge  revocable  for  fraud 
had  they  first  come  to  light  after  it  was  granted.*'    Under  the  act  of 
1867,  the  bankrupt  was  required  to  show  that  he  had  in  all  respects  con- 
formed to  the  provisions  of  the  act,  and  the  judge  was  required  to  be 
satisfied  of  this  before  granting  the  discharge;    and  it  was  held  that 
the  bankrupt  was  made  responsible  for  the  regularity  of  the  proceedings, 
and  was  bound  to  see  that  all  the  necessary  steps  were  regularly  taken, 
or  he  could  not  have  his  discharge.**    But  under  the  present  statute,  an 
application  fbr  discharge  is  considered  to  be  an  independent  proceeding, 
in  which  the  jurisdiction  and  the  validity  of  the  prior  proceedings  are 
not  involved,**  so  that  a  discharge  cannot  be  denied  on  account  of  an 
irregularity  in  the  former  steps  of  the  bankruptcy,  such  as  an  error  in 
the  name  of  the  bankrupt  in  giving  notices  to  creditors.'*    While  the 
commission  of  an  offense  punishable  by  imprisonment  under  the  terms 
of  the  bankruptcy  law  is  made  ground  for  withholding  a  discharge,  this 
privilege  cannot  be  denied  to  a  bankrupt  because  he  has  violated  a 
criminal  statute  of  the  state,  not  denouncing  the  particular  offenses  made 
punishable  by  the  bankruptcy  act,'^  or  because  of  the  alleged  offense  of 
larceny,  or  larceny  as  bailee,  committed  by  the  bankrupt  against  the 
objecting  creditor  more  than  a  year  before  the  petition  is  filed.'*    But  on 


329.  But  one  of  the  statutory  grounds 
for  refusing  a  discharge  had  already 
been   established  in   this  case. 

•*In  re  Seeley,  19  N.  B.  R.  1,  Fed. 
Cas.  No.  12,628. 

«B  In  re  Rogers,  1  Low.  423,  3  N.  B.  R. 
564,  Fed.  Cas.  No.  12,001. 

••  In  re  Taylor,  188  Fed.  479,  26  Am. 
Bankr.  Rep.  143.  But  where  a  school- 
teacher prepared  for  a  bankruptcy  in 
which  no  assets  should  be  disclosed,  in 
order  to  avoid  payment  for  an  expensive 
fur  coat,  it  was  held  that  her  omission 
from  the  schedules  of  salary  due  at  the 
time  they  were  verified  would  preclude 
her  discharge.  In  re  Garrity,  247  Fed. 
310,  159  C.  C.  A.  404.  40  Am.  Baukr. 
Rep.  664. 

•  T  In  re  LufHg,  162  Fed.  322,  15  Am. 
Bankr.   Rep.  773. 


8  8  In  r€j  Bellamy,  1  Ben.  426,  1  N.  B. 
R.  96,  Fed.  Cas.  No.  1,267;  In  re  Little- 
field,  1  Low,  331,  3  N.  B.  R-  57,  Fed.  Cas. 

No.  8,398. 

6  0  In  re  Walrath,  175  Fed.  243,  24 
Am.  Bankr.  Rep.  541. 

70  In  re  Elkind,  175  Fed.  64,  23  Am. 
Bankr.  Rep.  166. 

Tiln  re  McLeUan,  204  Fed.  482,  30 
Am.  Bankr.  Rep.  325.  The  provision 
which  bars  a  discharge  If  the  bankrupt 
has  "committed  an  offense  punishable  by 
imprisonment  as  herein  provided*'  Is 
limited  to  acts  made  offenses  by  the 
Bankruptcy  Act.  In  re  Oliner  (C.  C.  A.) 
262  Fed.  734,  44  Am.  Bankr.  Rep.  450,  45 
Am.  Bankr.  Rep.  185. 

72  In  re  Wolf,  159  Fed.  299,  20  Am. 
Bankr.   Rep.  304. 
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the  other  hand,  to  deprive  a  bankrupt  of  his  right  to  a  discharge,  it  is 
not  necessary  that  he  shall  have  been  convicted  of  one  of  the  offenses 
enumerated  in  the  act,  but  it  is  enough  if  it  be  shown  by  clear  and  con- 
vincing evidence  that  he  has  been  guilty  of  such  offense.'"  The  sections 
making  the  offense  of  knowingly  and  fraudulently  making  a  false  oath 
by  the  bankrupt  in  the  bankruptcy  proceedings,  in  respect  to  his  prop- 
erty, a  ground  for  denying  him  a  discharge,  do  not  extend  to  previous 
conduct  or  transactions  which  are  merely  fraudulent  as  to  creditors  and 
not  made  criminal.'*  Finally,  the  insanity  of  a  bankrupt,  though  it  has 
prevented  his  examination  by  the  creditors  and  still  continues,  is  not  a 
bar  to  his  discharge,  as  it  is  not  one  of  the  grounds  specified  for  refusing 
a  discharge,  and  especially  in  view  of  the  fact  that  the  statute  provides 
that  the  insanity  of  a  bankrupt  shall  not  abate  the  proceedings,  but  the 
same  shall  be  conducted  and  concluded  in  the  same  manner,  so  far  as 
possible,  as  if  insanity  had  not  supervened.'^ 

§  667.  Same;  Want  of  Jurisdictioa. — In  several  decisions  under 
former  bankruptcy  laws,  it  was  held  competent  for  creditcfrs  to  oppose 
a  bankrupt's  application  for  discharge  on  the  ground  that  the  court  had 

«  ■ 

no  jurisdiction  of  the  case  originally,  that  is,  no  jurisdiction  to  enter- 
tain the  petition  and  make  the  adjudication,  either  because  the  bank- 
rupt was  not  locally  within  the  jurisdiction  of  the  court,  or  for  want 
of  proper  jurisdictional  averments  in  the  petition,  and  if  this  was  shown, 
it  was  ground  for  refusing  the  discharge.'*  But  the  better  modern 
opinion  is  that,  where  an  adjudication  in  bankruptcy  has  been  duly 
made,  upon  a  petition  sufficient  upon  its  face,  and  without  any  challenge 
to  the  juris^Jiction  of  the  court,  it  is  final  and  conclusive,  not  only  in  col- 
lateral proceedings,  but  also  in  the  further  proceedings  in  the  same 
case,  and  if  it  has  not  been  appealed  from,  reversed,  or  set  aside,  credi- 
tors cannot  oppose  the  bankrupt's  application  for  discharge  on  the 
ground  of  an  original  want  of  jurisdiction  over  him."  Clearly  this  can- 
not be  done  by  a  creditor  who  has  recognized  the  validity  of  the  adjudi- 
cation by  filing  and  proving  his  claim,  participating  in  the  election  of  a 
trustee,  and  sharing  in  the  distribution  of  the  estate.'* 


7  8  In  re  Shear,  201  Fed.  460,  29  Am. 
Bankr.  Rep.  688;  In  re  George,  1  Low. 
409,   Fed.  Cas.  No.  5,325. 

74  Fellows  V.  Fi-^udeuthal,  102  Fed. 
731,  4  Am.  Bankr.  Hep.  490.  And  see 
In  re  Wame,  10  Fed.  377. 

76  In  re  Miller,  133  Fed.  1017,  13  Am. 
Bankr.  Kep.  345. 

7  6  111  i-c  Oroome,  1  Fed.  464;  In  re 
Leighton,  4  Ben.  457,  5  N.  B.  R.  95,  Fed. 
Cas.  Xo.  8.221;  In  re  Beals,  9  Ben.  223, 
17  N.  B.  R.  107,  Fed.  Cas.  No.  1.165;  In 


re  Penn,  4  Ben.  99,  3  N.  B.  R.  582,  Fed. 
Cas.  No.  10,926;  Stiles  v.  Lay,  9  Ala.  795. 

7  7  In  re  Cllsdel,  101  Fed.  246,  4  Am. 
Bankr.  Rep.  95;  In  re  Goodale,  109  Fed. 
783,  6  Am.  Bankr.  Rep.  493;  In  re  Wal- 
rath,  175  Fed.  243,  24  Am.  Bankr.  Rep. 
541;  In  re  Ives,  5  Dill.  146,  19  N.  B.  R, 
07,  Fed.  Cas.  No.  7,115.  And  see  In  re 
Tinker,  99  Fed.  79,  3  Am.  Bankr.  R^. 
580. 

7  8  In  re  Mason,  99  Fed.  256,  3  Am. 
Bankr.  Rep.  599. 
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§  668.  Same;  Transactions  Prior  to  Enactment  of  Bankruptcy  Law. 
—The  authorities  generally  agree  that  a  discharge  in  bankruptcy  can- 
not be  refused  on  account  of  acts  or  omissions  occurring,  or  transac- 
tions completed,  before  the  enactment  of  the  bankruptcy  law,  although 
the  same  things  would  have  constituted  good  grounds  of  opposition  to 
the  discharge  if  done  after  the  statute  came  into  force,  for  the  contrary 
construction  would  give  the  act  an  ex  post  facto  operation,  or  at  least 
make  it  objectionably  retrospective.'^  Thus,  for  example,  the  failure  of 
the  bankrupt  to  keep  proper  books  of  account  or  records  from  which 
his  financial  condition  could  be  known,  or  his  wrongful  acts  in  conceal- 
ing, destroying,  or  mutilating  such  books  or  records,  will  not  warrant  the 
court  in  refusing  to  grant  him  a  discharge,  unless  such  omission  or 
offense  occurred  since  the  date  of  the  enactment  of  the  bankruptcy  law.** 
And  whereas  the  statute  (in  its  original  form)  required  that  such  omis- 
sion to  keep  books  or  destruction  or  concealment  of  books  must  have 
been  "in  contemplation  of  bankruptcy,"  the  courts  held  that  a  debtor 
cannot  be  said  to  be  "in  contemplation  of  bankruptcy"  at  a  time  when 
no  bankruptcy  law  is  in  existence,  even  though  a  bill  for  a  bankruptcy 
statute  is  then  pending  fcefore  Congress,  and  the  debtor  expects  to 
take  the  benefit  of  it  if  it  should  become  a  law.'^  But  as  to  the  offense 
of  concealing  property  from  his  trustee  "while  a  bankrupt,"  it  is  held 
that  the  act  of  concealment  may  be  continuous,  and  that  if  a  conceal- 
ment of  goods  or  money  is  begun  before  the  enactment  of  the  bank- 
ruptcy law,  with  intent  to  defraud  creditors,  and  is  continued  after  the 
adjudication  of  bankruptcy,  by  failure  to  list  it  in  the  schedule  or  to 
disclose  it  to  the  trustee,  it  is  a  concealment  from  the  trustee  "while  a 
bankrupt,"  within  the  meaning  of  the  statute,  and  ground  for  refusing 
a  discharge.'* 

§  669.  Same;  Purchasing  Consent  of  Creditor. — ^The  bankruptcy 
act  of  1867  provided  that  a  discharge  should  not  be  granted  "if  the  bank- 
rupt, or  any  person  in  his  behalf,  has  procured  the  assent  of  any  cred- 


T»  In  re  Gooclale,  109  Fed.  783,  6  Am. 
Bankr.  Rep.  493;  In  re  Webb,  98  Fed. 
404.  3  Am.  Bankr.  Rep.  386;  Pax  ton  v. 
Scott,  66  Neb.  385,  92  N.  W.  611;  Schreck 
r.  Hanlon,  74  Neb.  264,  104  N.  W.  193; 
In  re  Webb,  2  Nat.  Bankr.  News,  11;  In 
re  Moore,  1  Hask.  134,  Fed.  Cas.  No. 
9,751;  In  re  Keefer,  4  N.  B.  R.  389,  Fed. 
Cas.  No.  7,636. 

80  In  re  Marx,  102  Fed.  676,  4  Am. 
Bankr.  Rep.  521;  In  re  PhiUips,  98  Fed. 
844,  3  Am.  Bankr.  Rep.  542;  In  re  Dews, 
96  Fed.  181,  2  Am.  Bankr.  Rep.  483;  In 
re  Carmicbael,  96  Fed.  594,  2  Am.  Bankr. 
Rep.  815;   In  re  Holman,  92  Fed.  512,  1 


Am.  Bankr.  Rep.  600;  In  re  Hlrsch,  96 
Fed.  468,  2  Am.  Bankr.  Rep.  715;  In  re 
Shorer,  96  Fed.  90,  2  Am.  Bankr.  Rep. 
165;  In  re  Stark,  96  Fed.  88,  2  Am. 
Bankr.  Rep.  785;  In  re  Lieber,  2  Nat. 
Bankr.  News,  21;  In  re  Friedberg,  19 
N.  B.  R.  302.  Fed.  Ca.s.  No.  5,116. 

81  In  re  Hlrsch,  96  Fed.  468,  2  Am. 
Bankr.  Rep.  715;  In  re  Shertzer,  99  Fed. 
706,  3  Am.  Bankr.  Rep.  699. 

82  In  re  Jacobs  &  Verstandig,  147  Fed. 
797,  17  Am.  Bankr.  Rep.  470;  In  re 
Quackenbusb,  102  Fed.  282,  4  Am.  Bankr. 
Rep.  274. 
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itor  to  the  discharge,  or  influenced  the  action  of  any  creditor  at  any 
stage  of  the  proceedings,  by  any  pecuniary  consideration  or  obliga- 
tion." **  And  it  was  held  that  although  a  creditor  thus  corruptly  influ- 
enced was  estopped  from  afterwards  setting  up  the  fraud  as  a  ground 
of  opposition  to  the  discharge,  yet  other  creditors,  upon  learning  of  the 
fraud,  might  object  on  that  ground.**  The  fact  of  bribery  being  estab- 
lished, it  was  no  defense  to  say  that  the  assent  of  that  creditor  was  al- 
together unnecessary.**  A  promise  by  a  debtor  to  pay  his  creditor  "all 
he  ever  owed  him  when  he  got  able,"  upon  condition  that  he  would  as- 
sent to  his  discharge  in  bankruptcy,  was  held  to  constitute  a  pecuniary- 
consideration  or  obligation  sufficient  to  defeat  the  right  of  the  bankrupt 
to  be  discharged.**  But  the  rule  did  not  apply  to  a  payment  by  the  bank- 
rupt of  the  fees  of  an  attorney  and  of  a  notary  and  the  register  in  making 
proofs  of  claims  against  his  estate,  though  his  sole  motive  in  doing  so 
was  to  obtain  the  consent  of  creditors  to  his  discharge.*' 

The  present  bankruptcy  law  makes  no  explicit  provision  for  this 
case.  But  it  declares  that  it  shall  be  an  offense  punishable  by  imprison- 
ment if  any  person  shall  have  "received  any  material  amount  of  property 
from  a  bankrupt  after  the  filing  of  the  petition,  with,  intent  to  defeat 
this  act,"  **  and  also  that  the  word  "person,"  *'when  used  with  reference 
to  the  commission  of  acts  which  are  herein  forbidden,  shall  include  per- 
sons who  are  participants  in  the  forbidden  acts."  **^  And  it  is  held  that, 
if  the  bankrupt  pays  money  to  a  creditor  to  induce  him  to  forbear  oppo- 
sition to  the  discharge,  or  procures  the  buying  up  of  the  creditor's  claim 
for  the  like  purpose,  and  the  creditor  knows  whence  the  money  comes 
and  its  purpose,  not  only  is  the  creditor  guilty  of  the  offense  denounced 
by  the  statute,  but  the  bankrupt  also  is  guilty  as  a  participant  therein, 
and  this  is  ground  for  refusing  to  grant  the  discharge.** 

§  670.  Same;  Fraudulent  or  Preferential  Transfers. — It  is  ground 
for  refusing  to  discharge  a  bankrupt  if  he  shall  have,  "at  any  time  sub- 
sequent to  the  first  day  of  the  four  months  immediately  preceding  the 
filing  of  the  petition,  transferred,  removed,  destroyed,  or  concealed,  or 
permitted  to  be  removed,  destroyed,  or  concealed,  any  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors."*^    As  this  is  in 


88  Rev.  Stat.  U.  S.  §  5110,  par.  8. 

84  In  re  Bright,  9  Fed.  491. 

88  In  re  Douglass,  11  Fed.  403. 

88  In  re  Eklng^,  6  Fed.  17a 

87  In  re  Svenson,  9  Biss.  69,  19  N.  B. 
R.  229,  Fed.  Cas.  No.  13,659. 

8£  Bankruptcy  Act  1S9S,  §  29b,  cl.  4. 

8»  Bankruptcy  Act  1898,  $  1,  cl.  19. 

»o  In  re  Luftlg,  162  Fed.  322,  15  Am. 
Bankr.  Rep.  773.  And  see  In  re  Sanborn, 
131  Fed.  397,  12  Am.  Bankr.  Rep.  428. 


•1  Bankruptcy  Act  1898,  i  14b,  as 
amended  by  Act  Cong.  Feb.  5,  1903,  'AJ 
Stat.  707.  Though  property  frauduleiitJy 
transferred  by  the  bankrupt  within  the 
four  months'  period  is  subsequently  re- 
covered by  the  trustee,  or  even  surren- 
dered to  him  on  demand,  this  does  uit 
prevent  the  transfer  being  urged  in  oi> 
position  to  the  bankrupt's  applicatiou  for 
discharge.  In  re  Singer,  251  Fed.  51.  16'l 
0.  C.  A.  301,  41  Am.  Bankr.-Rep.  503.    (^n 
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the  nature  of  a  penal  enactment,  it  is  to  be  construed  with  some  strict- 
ness. The  fact  that  the  bankrupt  may  have  made  a  fraudulent  convey- 
ance of  property  will  not  aflPect  his  right  to  a  discharge  unless  it  comes 
strictly  within  the  statute.**  Thus,  the  fact  of  such  fraudulent  convey- 
ance is  immaterial  with  respect  to  the  bankrupt's  discharge  unless  it  was 
made  within  the  four  months  before  the  filing  of  the  petition  in  bank- 
ruptcy ,•*  except,  perhaps,  in  the  case  of  an  instrument  which  must  be 
recorded  to  be  effective,  and  which  was  recorded  within  the  four  months, 
though  executed  some  time  before.**  Further,  there  must  haye  been  a 
fraudulent  intent  on  the  part  of  the  bankrupt.**  But  an  intention  to  dis- 
pose of  his  property  in  such  a  way  as  to  keep  it  beyond  the  reach  of  his 
creditors  is  an  intention  to  hinder,  delay,  and  defraud  them,  and  will  bar 
the  discharge.**  But  since,  under  the  bankruptcy  law,  there  are  sub- 
stantial diflferences  between  a  convevance  fraudulent  as  to  creditors  and 
the  giving  of  a  preference,  voidable  though  the  preference  may  be,  and 
since  this  part  of  the  statute  speaks  only  of  the  former  class  of  transac- 
tions, it  cannot  be  extended  so  widely  as  to  include  the  latter,  and  hence 
a  preferential  payment  or  transfer  of  property,  though  it  may  be  voida- 
ble in  the  bankruptcy  proceedings,  will  not  constitute  ground  for  refusing 


the  other  hand,  It  is  not  of  importance 
In  this  connection  that  the  trustee  has 
not  been  able,  or  has  not  tried,  to  avoid 
the  transfer.  Devorkin  v.  Security  Bank 
&  Trust  Co.,  243  Fed.  171,  156  C.  C.  A. 
37,  39  Am.  Bankr.  Rep.  738. 

»2  Ashley  v.  Robinson,  20  Ala.  112,  65 
Am.  Dec.  387. 

»s  Gill  V.  White,  249  Fed.  50,  161  O.  C 
A.  110,  41  Am.  Bankr.  Rep.  606;  In  re 
Fackler  (D.  C.)  246  Fed.  864,  39  Am. 
l*ankr.  R<^p.  742;  In  re  Schickerlinff, 
204  Fed.  592,  123  O.  C.  A.  60,  30  Am. 
Bankr.  Rep.  312;  In  re  Jacobs  (D.  O.) 
144  Fed.  SaS:  In  re  Brumbauph  (D.  C.) 
128  Fed.  971.  12  Am.  Bankr.  Rep.  204; 
In  re  Wakefield  (D.  C.)  207  Fed.  180. 
31  Am.  Bankr.  Rep.  42;  In  re  Hennebry 
fn.  r.)  207  Fed.  882,  31  Am.  Bankr.  Rep. 
231. 

04  In  re  McKane  (D.  C.)  155  Fed.  674, 
19  Am.  Bankr.  Rep.  103. 

0  5  Pirritz  V.  Pi  than,  194  Fed.  403,  114 
C.  C.  A.  365,  27  Am.  Bankr.  Rep.  621. 
Fraudulent  intent  must  have  been  actual 
on  the  part  of  the  bankrupt,  and  in  the 
absence  of  evidence  of  such  intent,  it  is 
not  enough  that  the  transfer  may  have 
operated,  as  a  matter  of  law,  to  hinder 
or  defraud  creditors.  In  re  Braus,  248 
Fed.  55,  160  C.  C.  A.  195,  40  Am.  Bankr. 
Rep.   668.     Thus,   while  a   general  as- 


signment for  the  benefit  of  creditors  is 
an  act  of  bankruptcy,  and  is  a  "transfer 
intended  to  hinder,  delay,  or  defraud 
creditors,"  within  the  meaning  of  that 
section  of  the  Bankruptcy  Act  which 
avoids  such  transfers,  yet  if  it  was  not 
made  with  any  improper  intent,  it  is  no 
;cround  for  refusing  a  discharge.  Feder 
V.  Goetz  (C.  C.  A.)  264  Fed.  619,  45  Am. 
Bankr.  Rep.  57.  But  an  actual  fraudu- 
lent intent  may  be  inferred  from  the 
transfer  of  valuable  property  to  relatives 
of  the  bankrupt  fbr  a  nominal  considera- 
tion at  a  time  when  the  bankrupt  was 
obviously  insolvent.  In  re  Singer,  251 
Fed.  51,  163  C.  C.  A.  301,  41  Am.  Bankr. 
Rep.  503. 

»«  In  re  Nelson  (D.  C.)  179  Fed.  320*  23 
Am.  Bankr.  Rep.  37.  A  transfer  of 
property  by  the  bankrupt  which  is  sim- 
l)ly  a  device  to  defeat  a  landlord's  claim 
for  rent  is  in  fraud  of  creditors  and 
precludes  discharge.  In  re  Braus  (P. 
O.)  237  Fed.  139,  38  Am.  Bankr.  Rep.  109. 
A  discharge  may  also  be  refused  where 
the  bankrupt,  within  the  four  months, 
sold  his  entire  stock  of  merchandise,  and 
to  avoid  complying  with  the  "bulk  sales 
law"  of  the  state,  which  would  have  re- 
quired the  flUng  of  a  Ust  of  his  creditors, 
swore  that  he  had  no  creditors.  In  re 
De  Nomme  (D.  C.)  214  Fed.  671. 
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the  bankrupt's  discharge.*'  It  is  the  intent  of  the  debtor  that  must  be 
looked  to,  and  the  fact  that  the  transaction  may  or. may  not  result  in  a 
preference  is  not  controlling.  Thus,  a  transfer  of  property  to  one  cred- 
itor may  be  ground  for  refusing  a  discharge  to  the  bankrupt,  where  it 
was  made  with  the  avowed  purpose  of  hindering  and  delaying  another 
creditor  and  preventing  the  latter  from  sharing  in  it.**  So,  a  sale  by 
the  bankrupt  of  all  his  property,  within  four  months  prior  to  bankrupt- 
cy, with  a  direction  that  the  proceeds  shall  go  to  such  of  his  creditors 
as  will  agree  to  a  compromise,  is  in  fraud  of  creditors  and  bars  his  right 
to  a  discharge.**  But  a  sale  and  transfer  by  an  insolvent  partnership  of 
all  of  its  property  for  its  full  value,  the  proceeds  being  used  to  discharge 
its  indebtedness  so  far  as  possible  without  preference,  is  not  a  transfer 
to  hinder  or  defraud  creditors.*** 

To  satisfy  the  statute,  it  must  appear  that  the  property  in  question 
actually  belonged  to  the  bankrupt  at  the  time  of  its  transfer,  removal, 
concealment,  etc.  Thus,  where  a  broker  pledges  stock  which  is  in  his 
hands,  but  which  belongs  to  a  customer,  as  security  for  a  loan  to  him- 
self, it  is  not  a  transfer  of  "his"  property  with  intent  to  defraud  cred- 
itors.*** Again,  there  must  have  been  an  actual  transfer  or  removal.*** 
An  agreement  between  a  bankrupt  and  his  wife,  by  which  he  undertook 
to  transfer  certain  property  to  her  as  a  preference,  but  which  was  void 
under  the  law  of  the  state  for  want  of  power  in  the  parties  to  contract 
with  each  other,  and  which  was  not  accompanied  by  any  actual  transfer 
or  removal  of  the  property,  which  in  fact  passed  into  the  hands  of  the 
trustee  in  bankruptcy,  does  not  defeat  the  bankrupt's  right  to  a  dis- 
charge.*** And  payments  made  to  a  creditor  from  time  to  time,  to  en- 
able the  bankrupt  to  continue  in  business,  and  to  induce  the  creditor  to 
continue  supplying  material  for  the  business,  and  which  do  not  reduce 


»7ln  re  Alpert  (D.  0.)  237  Fed.  295, 
38  Am.  Bankr.  Rep.  459 ;  In  re  Kean  (D. 
C.)  237  Fed.  682,  38  Am.  Bankr.  Rep. 
628;  In  re  Friedrich  (D.  C.)  199  Fed. 
193,  28  Am.  Bankr.  Rep.  656;  In  re 
Bouck  (D.  C.)  199  Fed.  453,  28  Am. 
Bankr.  Rep.  378;  In  re  Battle  (D.  0.) 
154  Fed.  741,  19  Am.  Bankr.  Rep.  40; 
In  re  Maher  (D.  O.)  144  Fed.  503,  16 
Am.  Bankr.  Rep.  340 ;  In  re  Steed  (D.  0.) 
107  Fed.  682,  6  Am.  Bankr.  Rep.  73.  See 
In  re  Stemburg  (D.  C.)  249  Fed.  980,  41 
Am.  Bankr.  Rep.  476. 

08  Grafton  v.  Meikleham,  246  Fed.  737, 
159  C.  C.  A.  39,  40  Am.  Bankr.  Rep.  433. 

»o  In  re  Julius  Bros.  (D.  C.)  209  Fed. 
371,  31  Am.  Bankr.  Rep.  132. 

100  In  re  Julius  Bros.,  217  Fed.  3,  133 
O.  C.  A.  328,  L.  R.  A.  1915C,  89. 


101  In  re  Jacob  Berry  &  Co.  (D.  O 
146  Fed.  623,  15  Am.  Bankr.  Rep.  360. 

102  To  justify  the  denial  of  a  dis- 
charge to  a  bankrupt  on  the  ground  that 
he  transferred  property  with  intent  to 
delay  or  defraud  creditors,  the  transfer 
must  have  been  effective.  W.  A.  Liller 
Building  Co.  v.  Reynolds,  247  Fed.  90, 
159  C.  C.  A.  308,  40  Am.  Bankr.  Rep.  371. 
The  deposit  by  bankrupts  of  money  in 
bank  in  their  own  names  cannot  be  con- 
sidered such  a  transfer  or  concealment 
of  property  as  to  bar  their  right  to  dis- 
charge. In  re  Oliner  (C.  C.  A.)  262  Fed. 
734,  44  Am.  Bankr.  Rep.  450,  45  Am. 
Bankr.  Rep.  185. 

108  In  re  Brown  (D.  C.)  140  Fed.  383, 
15  Am.  Bankr.  Rep.  350.  See  In  re  Hed- 
ley.  156  Fed.  314,  19  Am.  Bankr.  Rep. 
409. 
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the  assets  available  to  creditors,  are  not  fraudulent  in  this  sense.*^  And 
gifts  by  a  bankrupt  to  his  wife  and  children,  previous  to  the  bankruptcy, 
although  they  may  be  voidable  by  the  creditors,  do  not  necessarily  war- 
rant the  refusal  of  a  discharge.***  But  this  is  a  well-known  device  of 
fraudulent  bankrupts,  which  the  courts  are  astute  to  frustrate.  And  it 
may  be  said  generally  that  where  an  insolvent  debtor,  just  before  his 
bankruptcy,  so  manipulates  his  property  as  to  get  it  into  the  possession 
and  apparent  ownership  of  his  wife  or  his  children,  it  is  such  a  fraudulent 
"transfer"  or  "concealment"  of  assets  as  will  prevent  him  from  obtain- 
ing a  discharge.*** 

The  question  of  the  fraudulent  character  of  a  given  transfer  is  not 
always  or  necessarily  to  be  litigated  for  the  first  time  on  the  bankrupt's 
application  for  discharge.  It  may  have  been  tried  and  determined  at  an 
earlier  stage  of  the  proceedings,  and  if  so,  the  decision  then  made  is  con- 
clusive.**'' And  if  rights  of  third  parties,  adverse  claimants,  are  fnvolved, 
it  is  not  proper  to  attempt  their  determination  in  such  a  collateral  pro- 
ceeding as  the  statutory  hearing  on  the  bankrupt's  application  to,  be 
discharged.***  On  the  other  hand,  the  judgment  of  a  state  court,  in  a 
suit  brought  by  the  bankrupt's  trustee,  refusing  to  set  aside  a  transfer 
of  property  made  by  the  bankrupt  as  fraudulent,  is  conclusive  on  the 
creditors,  and  they  cannot  thereafter  set  up  the  same  transfer  as  a 
ground  of  opposition  to  the  discharge  of  the  bankrupt.*** 

§  671.  Same;  Creation  of  Fiduciary,  Fraudulent,  or  Tortious  Debts. 
— It  is  no  ground  for  refusing  a  bankrupt's  application  for  discharge  that 
the  creditor  objecting  thereto  holds  a  judgment  against  him  for  willful 
and  malicious  injury  to  property,  or  a  claim  founded  upon  the  fraud  of 
the  bankrupt,  or  for  obtaining  property  by  false  pretenses,  or  for  the 
embezzlement  or  defalcation  of  the  bankrupt  while  acting  as  an  officer  or 
in  any  fiduciary  capacity.  Such  debts,  it  is  true,  will  not  be  released 
by  the  discharge  when  granted,  but  they  do  not  defeat  the  bankrupt's 
right  to  be  discharged,  as  they  are  not  among  the  enumerated  grounds 
for  refusing  a  discharge.***    If  no  claims  whatever  were  filed  and  proved 


104  In  re  Maher  (D.  G.)  144  Fed.  503, 
16  Am.  Bankr.  Rep.  a40. 

105  In  re  Warue  (C.  C.)  12  Fed.  431. 
io«  In  re  Schenck,  116  Fed.  554,  8  Am. 

Bankr.  Rep.  727 ;  In  re  Skinner,  97  Fed. 
190,  3  Am.  Bankr.  Rep.  163 ;  In  re  Kama- 
ler,  97  Fed.  194 ;  In  re  P:idred,  3  N.  B.  R. 
256.  Fed.  Cas.  No.  4,328. 

107  In  re  MUler,  135  Fed.  591,  14  Am. 
Bankr.  Rep.  329. 

108  Fellows  V.  Freudenthal,  102  Fed. 
731.  42  C.  O.  A.  607,  4  Am.  Bnnkr.  Rep. 

490. 

109  In  re  Tiffany,  147  Fed.  314,  17  Am. 


Bankr.  Rei).  296 ;  In  re  McGum,  102  Fed» 
743,  4  Am.  Bankr.  Rep.  459. 

no  In  re  Carmichael,  96  Fed.  594,  2 
Am.  Bankr.  Rep.  815 ;  In  re  Peacock,  101 
Fed.  560,  4  Am.  Bankr.  Rep.  136 ;  In  re 
Gara,  190  Fed.  112,  26  Am.  Bankr.  Rep. 
573 ;  In  re  Rhntassel,  96  Fed.  597,  2  Am. 
Bankr.  Rep.  697;  In  re  Miissey,  99  Fed. 
71.  3  Am.  Bankr.  Rep.  592;  In  re  Black, 
97  Fed.  493;  In  re  Thomas,  92  Fed.  912, 
1  Am.  Bankr.  Rep.  515;  In  re  Heber,  2 
Nat.  Bankr.  News,  21 ;  In  re  Rosenflel^, 
1  N.  B.  R.  575.  Fed.  Cas.  No.  12.058;  In 
re  Rathbone,  2  Ben.  138.  Fed.  Cas.   No. 
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against  the  estate  of  the  bankrupt  except  such  as  were  clearly  excepted 
from  the  operation  of  a  discharge,  the  granting  of  a  discharge  could 
not  benefit  the  bankrupt,  and  would  be  an  idle  formality,  and  it  might 
be-  refused  for  that  reason.  But  if  there  are  any  other  claims,  though 
they  may  be  inconsiderable  in  comparison  with  the  non-dischargeable 
debts,  the  discharge  cannot  be  withheld.^^^  And  in  a  case  where  the  only 
debt  scheduled  against  the  bankrupt  was  a  judgment  of  a  state  court, 
and,  as  the  law  then  stood,  it  was  doubtful  whether  or  not  it  would  be 
aifected  by  the  discharge,  the  court  held  that  it  had  jurisdiction  of  the 
bankrupt's  application,  and  would  grant  him  a  discharge  if  he  was  other- 
wise entitled  to  it,  leaving  the  question  as  to  its  eifect  on  the  judgment 
to  be  determined  elsewhere  and  in  a  more  appropriate  proceeding."* 

§  672.  Same;  Concealment  of  Property. — It  is  made  a  punishable 
offense  fand  therefore  a  ground  for  refusing  to  discharge  the  bankrupt) 
if  he  shall  have  "concealed,  while  a  bankrupt  or  after  his  discharge, 
from  his  trustee,  any  of  the  property  belonging  to  his  estate  in  bank- 
ruptcy." "'  But  there  must  also  have  been  an  actual  fraudulent  intent  on 
the  part  of  the  bankrupt,  that  is,  an  intent  to  conecal  the  property  from 
the  trustee,  or  to  mislead  him  in  regard  to  it,  for  the  purpose  of  saving 
it  from  the  bankruptcy  proceedings  and  enjoying  it  himself.^^*  Though 
there  may  have  been  an  actual  concealment  of  property,  it  is  not  ground 
for  refusing  the  discharge  if  it  was  not  willful  but  the  result  of  mere 
accident  or  mistake.***  Again,  a  fraudulent  intent  alone  does  not  make 
out  the  case  contemplated  by  the  statute.  There  must  be  an  actual  con- 
cealment or  withholding  of  assets  of  the  estate,***  and  there  is  no  con- 
cealment when  the  claim  is  openly  made  that  the  property  in  question 
does  not  belong  to  the  bankrupt  but  to  another.**'  But  the  forbidden 
act  may  include  a  concealment  of  the  title  to  property  as  well  as  the  hid- 


11,580;  In  re  TaUman,  2  Ben.  348,  Fed. 
Gas.  No.  13,739 ;  In  re  EHiot,  2  N.  B.  R. 
110,  Fed.  Cas.  No.  4,391 ;  In  re  Tracy,  2 
N.  B.  R.  298,  Fed.  Cas.  No.  14,124. 

111  In  re  Brumbaugh,  128  Fed.  971,  12 
Am.  Bankr.  Rep.  204. 

112  In  TO  Tinker,  99  Fed.  79,  3  Am. 
Bankr.  Rep.  580. 

lis  Bankruptcy  Act  1898,  §  29b.  And 
see  In  re  Lesfie,  110  Fed.  406,  9  Am. 
Bankr.  Rep.  561. 

114  In  re  A^new  (D.  O.)  225  Fed.  650. 
35  Am.  Bankr.  Rep.  700.  It  is  not  neces- 
sary, in  this  case,  to  show  an  Intention 
to  defraud  creditors ;  it  is  sufficient  if  an 
Intent  to  hinder  and  delay  them  existed. 
In  re  Perlmutter  (D.  C.)  256  Fed.  862,  43 
Am.  Bankr.  Rep.  362. 

iiBin  re  Conn,  108  Fed.  525,  6  Am. 


Bankr.  Rep.  217;  In  re  De  Leeuw,  98 
Fed.  408,  3  Am.  Bankr.  Rep.  418;  In  re 
Pierce,  103  Fed.  W,  4  Am.  Bankr.  Rep. 
554;  In  re  Boynton,  10  Fed.  277;  In  ro 
Smith,  1  Woods,  478, 13  N.  B.  R,  256,  Fed. 
Cas.  No.  12,995;  In  re  Scott,  11  Fed.  133, 

lie  Vehon  v.  Ullman,  147  Fed.  694,  7N 
C.  C.  A.  82,  17  Am.  Bankr.  Bep.  435.  Th«- 
use  by  the  bankrupt  of  money  taken  from 
the  business  for  his  personal  expenses, 
and  for  the  discharge  of  his  individual 
d«^bts,  is  not  a  concealment  of  assets  pre- 
venting  his  discharge.  In  re  Rivas  (I>. 
C.)  268  Fed.  690,  45  Am.  Bankr.  Rep.  434. 

iiT  In  re  I^Iarsh,  109  Fed.  602,  6  Am. 
Baukr.  Rep.  537.  As  to  concealment  of 
borrowed  money,  see  In  re  De  Mauriac, 
206  Fed.  358,  30  Am.  Bankr.  Rep.  677. 
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ing  from  view  of  the  property  itself.^*^  And  although  the  trustee  may 
have  actual  knowledge,  gained  from  previous  business  relations  with  the 
bankrupt,  that  the  latter  owns  certain  property  which  he  has  not  listed 
in  his  schedule,  it  is  none  the  less  concealed  from  the  trustee  if  he* does 
not  know  where  the  property  is  or  how  to  find  it.*^*  It  is  also  held  that 
the  act  of  concealment  may  be  continuous,  and  that  a  bankrupt  who  hid 
property  from  his  creditors  while  insolvent,  though  more  than  four 
months  before  the  filing  of  the  petition,  is  not  entitled  to  his  discharge 
if  he  kept  the  same  concealed  until  after  his  adjudication.**^  Again,  it  is 
necessary  that  the  property  concealed  should  have  been  property  "be- 
longing to  his  estate  in  bankruptcy."  And  hence  it  is  necessary  for  cred- 
itors objecting  to  the  discharge  to  show  that  the  property  in  question  was 
of  such  a  character  that  it  would  constitute  assets  of  the  estate  in  bank- 
ruptcy, that  the  bankrupt  bwned  it  at  the  time  of  the  adjudication,  and 
that  it  was  then  in  his  possession,  or  at  least  that  it  was  then  in  such  a  sit- 
uation that  he  could  have  claimed  it  for  himself.**^  Property  acquired 
after  the  adjudication  belongs  to  the  bankrupt  and  not  to  the  estate,  and 
therefore  he  is  not  bound  to  disclose  it.***  And  the  concealment  of  a  claim 
against  his  wife  on  account  of  a  gift  made  to  her  several  years  before  his 
bankruptcy,  and  which  was  valid  as  to  him  and  all  his  creditors  except 
one,  who  might  have  maintained  a  suit  to  set  it  aside,  is  not  enough  to  for- 
feit the  right  to  a  discharge.***  But  on  the  other  hand,  where  the  bank- 
rupt has  property  in  his  possession  and  has  the  use  of  it  as  his  own,  and 
willfully  omits  it  from  his  schedule  and  keeps  it  from  his  trustee,  it  js 
no  answer  to  a  charge  of  concealment  thereof  that  the  property  be- 
longed of  right  to  his  assignee  under  a  previous  assignment  under  the 
state  insolvency  law.***  And  if  the  bankrupt  was  a  member  of  a  firm 
(not  in  bankruptcy)  and  has  the  actual  possession  of  joint  estate  and 
the  books  of  the  firm,  he  must  disclose  them  to  his  individual  trustee 
in  bankruptcy.***  So  if  he  has  mingled  his  own  money  with  funds  of  an 
estate  of  which  he  is  administrator,  he  must  give  the  bankruptcy  court 
a  correct  and  intelligible  account  of  his  affairs,  so  that  it  can  be  deter- 


118  In  re  Hussman,  2  N.  B.  R.  437, 
Fed.  Cas.  No.  6,951. 

ii»  In  re  Beal,  1  Low.  323,  2  N.  B.  R. 
587,  Fed.  Cas.  No.  1,156. 

i«o  In  re  James  (C.  C.  A.)  181  Fed.  476, 
24  Am.  Bankr.  Rep.  288.  See  In  re 
Frosteg  (D.  C.)  252  Fed.  199.  42  Am. 
Bankr.  Rep.  275. 

121  Vehon  V.  Ullman,  147  Fed.  694,  78 
C.  C.  A.  82,  17  Am.  Bankr.  Rep.  435:  In 
re  Isaac  Prager  &  Son,  134  Fed.  1006,  13 
Am.  Bankr.  Rep.  527;  In  re  Fritrhard. 
103  Fed.  742,  4  Am.  Bankr.  Rep.  609 ;  In 
Hr.K.PKR.(3i)  En.)— S.') 


re  Locks,  104  Fed.  783,  5  Am.  Bankr. 
Rep.  136;  In  re  Hlrsch,  96  Fed.  468,  2 
Am.  Bankr.  Rep.  715.  See  In  re  Fleish- 
man, 120  Fed.  960,  9  Am.  Bankr.  Rep. 
557.  See  In  re  De  Mauriac  (D.  C.)  206 
Fed.  .358,  30  Am.  Bankr.  Rep.  677. 

122  In  re  Parish,  122  Fed.  553,  10  Am. 
Bankr.  Rep.  548. 

123  In  re  House,  103  Fed.  616,  4  Am. 
Bankr.  Rep.  603. 

124  In  re  Beal,  1  Low.  323,  2  N.  B.  R. 
587,  Fed.  Cas.  No.  1.156. 

125  In  re  Beal,  1  Tx)w.  323,  2  N.  B.  R. 
587,  Fed.  Cas.  No.  1,156. 
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mined  what  property  belongs  to  the  estate  in  bankruptcy ;  and  until  he 
does  this  his  discharge  will  be  withheld.***  But  if  the  title  to  the  prop- 
erty in  question  depends  upon  the  validity  of  a  certain  chattel  mortgage 
and  its  foreclosure,  this  question  will  not  be  determined  summarily  on  the 
application  for  discharge,  but  the  discharge  will  not  be  granted  until 
it  shall  have  been  determined  in  a  proper  proceeding.**'  Further,  it  is 
necessary  that  the  property  should  have  been  concealed  from  the  trustee. 
And  where  the  bankrupt,  after  having  made  up  his  schedules,  delivered 
his  canceled  checks  to  the  trustee's  son,  which  placed  them  at  the  com- 
mand of  creditors,  it  was  held  that  he  had  not  concealed  them  from  his 
trustee.**®  But  it  is  not  necessary  to  constitute  the  statutory  ground  for 
withholding  the  discharge  that  the  concealment  of  property  should  have 
been  successful.  It  is  none  the  less  a  concealment  though  the  property- 
is  finally  discovered  by  the  trustee  and  recovered  for  the  benefit  of  the 
estate.***  Nor  is  the  bankrupt's  offense  of  concealment  condoned  by  the 
fact  that  he  lists  the  property  on  his  schedule  after  it  has  been  discovered 
by  the  trustee  or  the  creditors.**^ 

It  is  further  to  be  understood  that  the  word  "concealment"  is  not  to 
be  construed  so  strictly  as  to  confine  it  to  objects  which  are  physically 
capable  of  being  hidden  or  secreted.  The  bankrupt's  interest  in  a  busi- 
ness, his  rights  under  a  will  or  a  trust,  his  interest  in  an  insurance  policy, 
or  other  choses  in  action,  may  constitute  assets  of  his  estate.  And  in  re- 
gard to  such  assets,  he  "conceals*^  them  if  he  keeps  silence  in  relation  to 
them,  omits  them  from  his  schedule,  and  gives  false  or  equivocating 
evidence  conceoiing  them,  as,  by  testifying  that  they  have  no  existence 
or  that  they  do  not  belong  to  him.***  But  it  is  not  technically  a  conceal- 
ment of  an  asset  if  the  bankrupt  lists  or  discloses  it,  although  he  at- 
tempts to  divert  attention  from  it  by  pretending  that  it  has  only  a  nom- 
inal value,  or  assigns  it  a  value  much  below  its  actual  worth  in  the 
market.***    To  cover  up  assets  by  conducting  business  in  the  name  of 


126  In  re  Walther,  95  Fed.  941,  2  Am. 
Bankr.  Rep.  702. 

127  In  re  Olansky,  163  Fed.  428,  20  Am. 
Bankr.  Rep.  780. 

128  In  re  Kyte,  174  Fed.  867,  23  Am. 
Bankr.  Rep.  414. 

129  In  re  Quackenbush,  102  Fed.  282,  4 
Am.  Bankr.  Rep.  274. 

130  In  re  Sussman,  190  Fed.  Ill,  26 
Am.  Bankr.  Rep.  18. 

131  In  re  Baron,  205  Fed.  545,  30  Am. 
Bankr.  Rep.  584 ;  In  re  Cohen,  201  Fed. 
188,  29  Am.  Bankr.  Rep.  698;  In  re 
Towne,  122  Fed.  313,  10  Am.  Bankr.  Rep. 
284;  In  re  Otto,  115  Fed.  860,  8  Am. 
Bankr.  Rep.  305;  In  re  Woods,  98  Fed. 
972,  3  Am.  Bankr.  Rep.  572 ;  In  re  Ham- 


mond, 1  Low.  381, 3  N.  B.  R.  273,  Fed.  Cas. 
No.  5,999.  The  concealment  by  the  bank- 
rupt, during  the  four  months  before  the 
filing  of  the  petition,  of  the  fact  that  a 
deed  previously  executed  by  him  was  a 
mortgage  is  a  concealment  of  property. 
In  re  White  (D.  C.)  222  Fed.  688,  34  Am. 
Bankr.  Rep.  803.  The  withholding  of  a 
small  deposit  in  a  bank  from  the  trustee 
in  bankruptcy  is  a  concealment  of  prop- 
erty warranting  refusal  of  di.*5charge. 
In  re  Smith  (D.  C.)  232  Fed.  248,  37  Am. 
Bankr.  Rep.  2.30. 

13  2  In  re  McBryde,  99  Fed.  686,  3  Am. 
Bankr.  Rep.  729;  In  re  Semmel,  118 
Fed.  487.  9  Am.  Bankr.  Rep.  351. 
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one's  wife,  and  pretending  to  act  only  as  her  agent  or  manager,  is  a 
favorite  device  of  fraudulent  bankrupts,  and  this  will  be  probed  by  the 
courts,  and  the  bankrupt  refused  his  discharge  if  it  is  found  that  he  was 
the  real  owner  of  the  business.*"  In  regard  to  property  conveyed  away 
in  fraud  of  creditors,  the  question  is  more  difficult.  But  it  may  be  stated 
as  the  general  result  of  the  authorities  that,  in  order  to  establish  a  con- 
cealment of  assets  such  as  will  defeat  the  bankrupt's  right  to  a  discharge, 
it  must  be  shown  that  the  property  in  fact  belonged  to  him  at  the  time 
of  the  bankruptcy.  And  if  it  had  previously  been  transferred  to  another, 
the  transfer  being  actual  and  not  merely  colorable  and  such  as  to  place 
the  property  beyond  the  reach  of  the  bankrupt,  the  bankrupt's  omis- 
sion of  it  from  his  schedule  or  his  denial  that  he  owns  it  is  not  a  con- 
cealment of  assets,  although  the  transfer  would  be  voidable  at  the  suit 
of  creditors  or  of  the  trustee.*'*  But  if  the  pretended  transfer  was  color- 
able only  and  not  real,  and  the  property  continues  to  be  held  for  the 
benefit  of  the  bankrupt  and  subject  to  his  control,  or  under  a  secret  trust 
for  him,  or  he  retains  a  secret  interest  in  it  or  use  of  it,  it  continues  to 
be  his  property  in  such  sense  that  his  failure  to  disclose  it  or  surrender 
it  to  the  trustee  will  constitute  a  concealment  of  assets.***  An  amend- 
ment to  the  bankruptcy  law,  enacted  in  1903,  makes  it  a  ground  for  re- 
fusing a  discharge  that  the  bankrupt  has  made  a  transfer  of  prop- 
erty in  fraud  of  his  creditors,  if  within  four  months  before  the  filing 
of  the  petition,  so  that,  at  present,  a  discharge  might  be  refused 
on  this  ground,  though  the  transaction  did  not  constitute  a  "conceal- 
ment" of  assets."*  But  the  two  grounds  of  objection  to  a  discharge 
are  entirely  distinct,  and  alleg^ations  of  the  one  would  not  be  supported 
by  proof  of  the  other. 

Facts  and  circumstances  showing  a  fraudulent  concealment  of 
assets  by  a  bankrupt,  which  will  defeat  his  right  to  a  discharge,  must 
be  proved  and  will  not  be  deduced,  as  a  matter  of  doubtful  inference,  from 


i«»In  re  MlUer.  212  Fed.  920,  129  C. 
C.  A.  440;  In  re  Freund,  98  Fed.  81,  3 
Am.  Bankr.  Rep.  418;  In  re  Welch,  100 
Fed.  65,  3  Am.  Bankr.  Rep.  93;  In  re 
Rathbone,  1  N.  B.  R.  536,  Fed.  Cas.  No. 
11,583;  In  re  Hill,  2  Ben.  349,  1  N.  B.  R. 
431,  Fed.  Cas.  No.  6,483;  In  re  Rath- 
bone,  3  Ben.  50,  2  N.  B.  R.  2G0,  Fed.  Cas. 
No.  11,581. 

18*  In  re  Hammerstein,  189  Fed.  37, 
110  C.  C.  A.  472 ;  In  re  Kean  (D.  C.)  237 
Fed.  682,  38  Am.  Bankr.  Rep.  628;  In 
re  Dauchy,  130  Fed.  532,  65  C.  C.  A.  78, 
11  Am.  Bankr.  Rep.  511,  afflrmingr  122 
Fed.  688, 10  Am.  Bankr.  Rep.  527 ;  Fields 
V.  Karter,  115  Fed.  950,  53  O.  O.  A.  432, 8 


Am.  Bankr.  Rep.  351;  In  re  Wermuth, 
179  Fed.  1009,  24  Am.  Bankr.  Rep.  785. 

3  85  In  re  Graves,  189  Fed.  847,  26  Am. 
Bankr.  Rep.  633;  Hudson  v.  Mercantile 
Nat.  Bank,  119  Fed.  346,  56  C.  C.  A.  250, 
9  Am.  Bankr.  Rep.  432;  In  re  Wilcox, 
109  Fed.  628,  48  C.  C.  A.  567,  6  Am. 
Bankr.  Rep.  362 ;  In  re  Welch,  100  Fed. 
65,  3  Am.  Bankr.  Rep.  93 ;  In  re  Holstein, 
114  Fed.  794,  8  Am.  Bankr.  Rep.  147; 
In  re  Bomer,  2  Nat.  Bankr.  News,  268; 
In  re  Wakefield,  207  Fed.  180,  31  Am. 
Bankr.  Rep.  42. 

136  In  re  Dauchy,  122  Fed.  688,  10  Am. 
Bankr.  Rep.  527,  affirmed  130  Fed.  532, 
65  C.  C.  A.  78,  11  Am.  Bankr.  Rep.  511. 
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Other  facts  and  circumstances.**'  But  it  may  be  stated  as  a  general 
rule  that,  where  the  established  facts  show  a  very  large  shrinkage  or 
disappearance  of  assets  within  a  short  period,  such  assets  being  defi- 
nitely shown  to  have  existed,  and  the  discrepancy  being  too  great  to  be 
accounted  for  by  the  ordinary  vicissitudes  of  business,  it  is  a  fair  pre- 
sumption that  the  bankrupt  is  concealing  some  or  all  of  such  assets, 
and  this  presumption  he  must  overcome  by  giving  a  credible  account 
of  the  loss  or  shrinkage,  and  if  he  fails  to  do  so,  it  will  be  just  cause 
for  refusing  to  discharge  him.*** 

§  673.    Same;    Omissions  in  Schedule  and  List  of  Creditors. — If 

a  bankrupt  knowingly,  intentionally,  and  dishonestly  omits  from  his 
schedule  of  assets  property  which  should  have  been  listed  therein  and 
turned  over  to  his  trustee,  and  swears  to  the  schedule  thus  fraudulently 
incomplete,  he  is  guilty  both  of  cbncealing  property  from  his  trustee  and 
of  making  a  false  oath  in  a  proceeding  in  bankruptcy,  and  on  both 
grounds  forfeits  his  right  to  a  discharge.***  This  is  the  case,  for  exam- 
ple, where  he  makes  a  willfully  false  statement  in  his  schedule  that  all 
his  property  has  gone  into  the  possession  of  a  receiver  appointed  by 
a  state  court,  when  in  fact  he  has  property  which  he  did  not  turn  over 
to  the  receiver  nor  list  in  his  schedule.***  And  the  fact  that  the  bank- 
rupt amends  his  schedule  and  lists  the  omitted  property,  after  the  dis- 
covery of  the  fact  that  he  has  concealed  assets  and  made  a  false  oath, 
will  not  relieve  him  from  the  consequences  of  his  original  fault  nor  en- 
title him  to  a  discharge."*     But  the  rule  applies  only  to  the  omission 


187  In  re  Ck)nn,  108  Fed.  525,  6  Am. 
Bankr.  Rep.  217. 

138  In  re  Copplenmn,  207  Fed.  815,  30 
Am.  Bankr.  Rep.  414;  In  re  Loeb,  232 
Fed.  601,  146  C.  O.  A.  559,  36  Am.  Bankr. 
Rep.  768;  In  re  Schwartz,  201  Fed.  166, 
28  Am.  Bankr.  Rep.  670:  In  re  Simon  & 
Sternberg,  151  Fed.  507,  18  Am.  Bankr. 
Rep.  204 :  In  re  Jacobs  &  Verstandig,  147 
Fed.  707,  17  Am.  Bankr.  Rep.  470;  In  re 
Boyden,  132  Fed.  991,  13  Am.  Bankr. 
Rep.  269;  In  re  Becker.  112  Fed.  1020, 
50  C.  C.  A.  666:  In  re  Leslie,  119  Fed.  406, 
9  Am.  Bankr.  Rep.  561 ;  In  re  Cashman, 
103  Fed.  67,  4  Am.  Bankr.  Rep.  326;  In 
re  HoflFman,  102  Fed.  970.  4  Am.  Bankr. 
Rep.  331;  In  re  Morgan,  101  Fed.  9S2, 
4  Am.  Bankr.  Rep.  402 ;  In  re  O'Gara,  97 
Fed.  932,  3  Am.  Bankr.  Rep.  349;  In  re 
Grossman,  111  Fed.  507,  6  Am.  Bankr. 
Rep.  510.  Compare  In  re  Lesser,  114 
Fed.  83,  52  C.  C.  A.  31,  8  Am.  Bankr.  Rep. 
15.  And  see  In  re  Allendorf,  129  Fed. 
981,  12  Am.  Bankr.  Rep.  320. 


i8»  Osborne  v.  Perkins,  112  Fed.  127, 
50  C.  C.  A.  158,  7  Am.  Bankr.  Rep.  250; 
In  re  McCann,  179  Fed.  575,  24  Am. 
Bankr.  Rep.  789;  In  re  GuUbert,  169  Fed. 
349,  22  Am.  Bankr.  Rep.  221;  In  re 
Breiner,  129  Fed.  155,  11  Am.  Bankr. 
Rep.  684;  In  re  Bullwinkle,  111  Fed.  364, 
6  Am.  Bankr.  Rep.  756;  In  re  Semmel, 
118  Fed.  487,  9  Am.  Bankr.  Rep.  351;  In 
re  Ix)wenstein,  106  Fed.  51;  In  re  Lewln, 
103  Fed.  852,  4  Am.  Bankr.  Rei>.  636:  In 
re  Gammon,  109  Fed.  312,  6  Am.  Bankr. 
Rep.  482;  In  re  Wood,  98  Fed.  972,  3 
Am.  Bankr.  Rep.  572;  In  re  Roy,  96  Fed. 
400,  3  Am.  Bankr.  Rep.  37.  See  In  ro 
Opava  (D.  C.)  235  Fed.  779,  37  Am. 
Bankr.  Rep.  799. 

1*0  In  re  Lesser,  108  Fed.  205,  5  Am. 
Bankr.  Rep.  330. 

1*1  In  re  Breiner,  129  Fed.  155, 11  Am. 
Bankr.  Rep.  684;  In  re  Brincat  (D.  C) 
233  Fed.  811,  37  Am.  Bankr.  Rep.  587. 
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of  property  in  which  the  creditors  can  claim  an  interest  or  which  could 
be  made  available  for  the  satisfaction  of  their  claims  through  the  bank- 
ruptcy proceedings.***  And  hence  it  is  not  ground  for  denying  the  dis- 
charge  that  the  bankrupt  failed  to  place  any  valuation  on  the  prop- 
erty which  he  listed  and  claimed  as  exempt/*^  or  did  not  specify  a 
valuable  gold  watch  as  included  in  the  ^'personal  wearing  apparel"  which 
he  claimed  to  be  exempt/**  or  omitted  a  portion  of  his  monthly  sal- 
ary as  a  public  state  officer  which  was  earned  but  not  payable  at  the 
time  of  filing  the  petition,***^  or  property  previously  transferred  by  a 
conveyance  which  was  valid  as  against  him,  though  it  might  have  been 
voidable  at  the  suit  of  creditors/**  or  money  which  he  gave  to  his  wife 
nine  years  before/*'  or  property  which  he  had  previously  transferred 
to  a  creditor  to  whom  it  had  been  pledged  as  security  for  a  debt  of 
equal  or  greater  amount.***  But  where  the  bankrupt  omits  from  his 
schedule  a  contract  under  which  he  was  entitled  to  receive  money, 
though  it  was  nominally  assigned  to  another,  and  was  in  fact  assigned 
to  the  amount  he  owed  the  assignee,  it  being  otherwise  treated  by  the 
bankrupt,  the  assignee,  and  the  other  party  thereto,  as  the  bankrupt's 
property,  this  amounts  to  a  false  oath  and  bars  his  discharge.*** 

Under  the  former  bankruptcy  law,  it  was  held  to  be  ground  for  re- 
fusing a  discharge  if  the  bankrupt  had  willfully  and  fraudulently  omit- 
ted to  include  any  of  his  known  creditors  and  their  claims  in  his  list  of 
debts/**  though  not  so  if  the  omission  was  not  the  result  of  a  fraudu- 
lent purpose,*'^*  or  if  the  names  of  creditors  were  omitted  by  their  own 
direction  or  with  their  consent.***  '  This  rule  would  appear  to  be  equally 
valid  under  the  present  statute,  since  the  bankrupt  is  explicitly  required 
to  file  a  sworn  list  of  his  creditors,  and  since  his  intentional  omission 


142  In  re  Winchester,  155  Fed,  505,  19 
Am.  Bankr.  Rep.  227. 

143  In  re  Reed.  191  Fed.  920,  26  Ara. 
Bankr.  Rep.  286.  Whether  a  specific 
Item  of  property  should  go  to  creditors 
or  be  reserved  by  the  bankrupt  as  an  ex- 
emption is  not  for  the  bankrupt  to  deter- 
mine, and  a  bankrupt  cannot  retain  a 
8um  of  money  as  an  exemption  regard- 
le.ss  of  the  consent  of  the  bankruptcy 
court.  In  re  Brlncat  (D.  C.)  233  Fed. 
811,  37  Am.  Bankr.  Rep.  587. 

144  Sellers  v.  Bell,  94  Fed.  801,  36  C. 
0.  A.  502,  2  Am.  Bankr.  Rep.  529. 

145  In  re  Doherty,  135  Fed.  432,  13 
Am.  Bankr.  Rep.  549. 

i4«  In  re  Crenshaw,  95  Fed.  632.  2  Am. 
Bankr.  Rep.  623;  In  re  Wakefield,  207 
Fed.  180,  31  Am.  Bankr.  Rep.  42.     See 


In  re  Schroeder  (D.  0.)  264  Fed.  862,  45 
Am.  Bankr.  Rep.  202;  In  re  Hapy,  220 
Fed.  665,  136  C.  C.  A.  307,  34  Am.  Bankr. 
Rep.  319. 

147  In  re  Howell,  105  Fed.  594. 

14  8  In  re  Webb.  98  Fed.  404,  3  Am. 
Bankr.  Rep.  'im. 

i4»  In  re  Semmel,  118  Fed.  487,  9  Am. 
Bankr.  Rep.  351. 

1-"  In  ro  Kallish,  Heady,  575,  Fed.  Cas. 
No.  7,599;  In  re  Perley,  Fed.  Cas.  No. 
10.992:  In  re  Redfield,  2  Ben.  71,  Fed. 
Cns.  No.  11,629. 

151  Buruside  v.  Brigham,  8  ^letc 
(Mass.)  75;  Piatt  v.  Parker,  4  Him  (N. 
Y.)  135,  13  N.  B.  R.  14 ;  Knabe  v.  Hayes, 
71  N.  C.  109. 

is2ln  re  Needham,  1  I.ow.  .309,  2  N. 
B.  R.  .387.  Fed.  Cas.  No.  10.081. 
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of  a  creditor  from  the  list  would  constitute  his  verification  of  it  the 
making  of  a  "false  oath  in  a  proceeding  in  bankruptcy."***  But  this 
has  been  denied.***  And  it  appears  that  where  a  proposed  voluntary 
bankrupt,  who  has  no  property  except  such  as  is  exempt,  borrows  a 
small  sum  of  money  to  pay  the  fees  and  costs  of  his  attorney,  just  be- 
fore filing  his  petition,  he  is  not  required  to  list  the  amount  so  bor- 
rowed in  his  schedule  of  assets,  and  his  omission  to  do  so  is  no  ground 
of  opposition  to  his  application  for  discharge."* 

§  674.  Same ;  Knowledge  and  Fraudulent  Purpose. — The  mere  fact 
that  the  bankrupt  omitted  from  his  schedule  of  assets  property  which 
he  ought  to  have  listed  therein  is  not  alone  sufficient  to  bar  his  dis- 
charge. To  constitute  such  an  oifense  against  the  bankruptcy  law  as 
will  warrant  the  court  in  refusing  him  the  privilege  of  a  discharge,  it 
must  further  be  made  to  appear  that  such  omission,  was  made  with  a 
clear  and  definite  knowledge  on  his  part  of  the  existence  of  the  prop- 
erty in  question,  and  of  the  nature  of  his  right  to  it  or  interest  in  it,  and 
for  the  fraudulent  purpose  of  keeping  it  from  the  knowledge  of  his  trus- 
tee and  the  creditors  and  preventing  its  administration  as  a  part  of  his 
estate  in  bankruptcy.**^ 

§  675.     Same;    Omission  by  Mistake  or  by  Advice  of  Counsel. — 

The  omission  of  a  bankrupt  to  include  particular  property  in  his  sched- 
ule of  assets  will  not  be  ground  for  refusing  his  application  for  dis- 
charge, where  such  omission  was  not  caused  by  a  fraudulent  intent  to 
conceal  the  property  from  his  trustee,  but  was  the  result  of  a  mistake 
of  law  or  fact,  or  of  an  honest  though  erroneous  belief  that  he  had  no 
available  interest  in  the  property.**'  Thus,  for  example,  a  discharge 
should  not  be  refused  because  the  schedule  states  that  the  bankrupt 
owns  a  half  interest  in  certain  property,  when  the  truth  is  that  he  has 
a  life  interest  in  the  whole  of  it,  where  he  testifies  that  he  did  not 


168  In  re  Jutkovltz  (D.  C.)  259  Fed. 
915,  44  Am.  Bankr.  Rep.  231.  A  dis- 
charge in  bankruptcy  can  be  denied  for 
a  false  schedule,  which  stated  the  claim 
of  one  creditor  at  a  sum  much  smaller 
than  it  actually  was.  In  re  Rowe  (D. 
C.)  240  Fed.  16.5,  39  Am.  Bankr.  Rep.  461. 

184  In  re  Blalock,  118  Fed.  679,  9  Am. 
Bankr.  Rop.  266. 

165  Sellers  v.  Bell,  94  Fed.  801,  36  O. 
C.  A.  502,  2  Am.  Baokr.  Rep.  529. 

166  Smith  V.  Keegan,  111  Fed.  157,  49 
O.  O.  A.  282,  7  Am.  Bankr.  Rep.  4 ;  In 
re  Eaton,  110  Fed.  731,  6  Am.  Bankr. 
Rep.  531 ;  In  re  SlingluflP ,  105  Fed.  502 ; 


Fellows  V.  Freudenthal,  102  Fed.  731,  42 
C.  C.  A.  607,  4  Am.  Bankr.  Rep.  490;  In 
re  De  Leeuw,  98  Fed.  408,  3  Am.  Bankr. 
Rep.  418;  In  re  Hirsch,  96  Fed.  468,  2 
Am.  Bankr.  Rep.  715;  In  re  Marsh,  2  Nat. 
Bankr.  News,  593;  In  re  Parker,  4  Bis.s. 
501,  Fed.  Cas.  No.  10,720;  In  re  Burk, 
Deady,  425,  3  N.  B.  R.  296,  Fed.  Cas.  No. 
2,156 ;  In  re  Wyatt,  2  N.  B.  R.  288,  Fed. 
Cas.  No.  18,106;  In  re  Tebbetts,  5  Law 
Rep.  259,  Fed.  Cas.  No.  13,817;  Allen  v. 
Hickling,  11  111.  App.  549. 

157  In  re  Opava  (D.  C.)  235  Fed.  779, 
37  Am.  Bankr.  Rep,  799 ;  In  re  Morrow. 
97  Fed.  574,  3  Am.  Bankr.  Rep.  263 ;  In 
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know  exactly  what  his  interest  was.***  And  bad  faith  will  not  be  in- 
ferred because  of  slight  understatements  and  overstatements  of  debts, 
which  practically  counteract  each  other.***  But  the  defense  or  ex- 
cuse of  mistake  must  be  clearly  made  out,  and  cannot  be  accepted  in 
the  face  of  plain  facts,  where  it  is  incredible  that  the  omission  could 
have  been  due  to  inadvertence.***  It  is  also  permissible  for  the  bank- 
rupt to  show,  as  negativing  any  fraudulent  purpose  on  his  part,  that 
he  acted  under  the  advice  of  his*  counsel  in  omitting  to  list  any  par- 
ticular item  of  property  in  his  schedule.***  But  to  excuse  the  omission 
on  this  ground,  it  is  necessary  to  show  that  the  counsel's  advice  re- 
lated to  matter  of  law  only,  that  there  was  at  least  some  substantial 
reason  in  law'  to  question  the  necessity  of  including  the  property  in 
the  schedule,  that  the  bankrupt  stated  all  the  facts  to  his  attorney  fully 
and  fairly,  and  that  the  advice  was  given  and  accepted  in  good  faith.*** 
On  similar  principles,  the  bankrupt  may  be  protected  by  showing  that 
he  relied  on  a  ruling  or  decision  of  the  referee  in  his  own  case.  Thus, 
it  appeared  that  the  bankrupt  was  a  general  insurance  agent,  and  the 
•question  was  raised  whether  his  interest  in  renewal  premiums  under 
his  contract  was  a  part  of  his  estate  in  bankruptcy.  The  referee  decided 
that  it  was  not,  whereupon  the  bankrupt  proceeded  to  collect  his  earned 
commissions  and  appropriated  the  money  to  his  own  use.  On  peti- 
tion for  review,  the  referee's  decision  was  reversed.  But  it  was  held 
that  this  was  no  ground  for  refusing  a  discharge  to  the  bankrupt.**^ 

§  676.  Same;  Omission  of  Property  Without  Value, — In  pursu- 
ance of  the  same  general  principle, — ^that  a  bankrupt  does  not  forfeit  his 
right  to  a  discharge  by  omitting  property  from  his  schedule,  unless  it 
is  done  knowingly  and  fraudulently, — he  is  not  to  be  denied  the  privi- 
lege of  a  discharge  merely  on  account  of  the  omission  of  items  of  prop- 


re  Crenshaw,  95  Fed.  632,  2  Am.  Bankr. 
Rep.  623;  In  re  Freund,  98  Fed.  81,  3 
Am.  Bankr.  Rep.  418 ;  In  re  Hnber,  1  Nat. 
Bankr.  News,  431;  In  re  Flnan,  2  Nat. 
Bankr.  News,  872;  In  re  Boynton,  10 
Fed.  277;  In  re  Smith,  1  Woods,  478,  13 
X.  B.  R.  256.  Fed.  Cas.  No.  12,995;  In 
re  Scott,  11  Fed.  133 ;  In  re  Woodward,  8 
Ben.  563,  Fed.  Cas.  No.  18,001. 

158  In  re  Blalock,  118  Fed.  679,  9  Am. 
Bankr.  Rep.  266. 

iB»in  re  Miner,  114  Fed.  998,  8  Am. 
Bankr.  Rep.  248. 

iflo  In  re  Royal,  112  Fed.  135,  7  Am. 
Bankr.  Rep.  106. 

i«i  Klein  V.  Powell,  174  Fed.  640,  98 
C.  O.  A.  394,  23  Am.  Bankr.  Rep.  494; 
In  re  Schofleld,  147  Fed.  862,   15  Am. 


Bankr.  Rep.  824;  In  re  Neely,  134  Fed. 
667,  12  Am.  Bankr.  Rep.  407 ;  In  re  Staf- 
ford (D.  C.)  226  Fed.  127,  35  Am.  Bankr. 
Rep.  747;  In  re  Meikleham  (D.  O.)  236 
Fed.  401,  38  Am.  Bankr.  Rep.  324. 

162  Remmers  v.  Merchants'  Laclede 
Nat.  Bank,  173  Fed.  484,  97  O.  C.  A. 
490,  23  Am.  Bankr.  Rep.  78;  In  re 
Breitlinp,  133  Fed.  146,  66  O.  C.  A.  212, 
13  Am.  Bankr.  Rep.  126 ;  In  re  Alleman, 
162  Fed.  693,  20  Am.  Bankr.  Rep.  745; 
In  re  Stoddart,  114  Fed.  4S6,  7  Am. 
Bankr.  Rep.  762;  In  re  Berner,  2  Nat. 
Bankr.  News,  268 ;  In  re  Headley,  2  Nat. 
Bankr.  News,  684. 

i«8  In  re  Wrijrht,  177  Fed.  578,  24  Am. 
Bankr.  Rep.  437. 
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erty  which  have.no  value,  or  could  not  be  made  to  realize  anything  for 
the  creditors,  or  which  he  honestly  believes  to  be  worthless.^**  Thus 
a  concealment  of  property,  or  the  making  of  a  false  oath,  is  not  to  be 
predicated  of  the  omission  from  the  schedule  of  stock  or  bonds  of  an 
insolvent  or  dissolved  corporation/**  or  of  debts  due  to  the  bankrupt 
from  persons  who  cannot  be  made  to  pay,^**  or  a  leasehold  interest  in 
realty,  under  a  yearly  lease,  where  there  is  nothing  to  show  that  the 

• 

use  of  the  property  is  worth  more  than  the  rent,**'  or  an  option  to  pur- 
chase leased  premises  under  a  lease  which  the  bankrupt  had  surren- 
dered,*** or  a  contract  to  purchase  land,  on  which  a  payment  equal  only 
to  the  accrued  interest  had  been  made,  and  which  the  vendor  had  a 
right  to  cancel  for  non-performance.***  So,  also,  it  is  true  that  all  prop- 
erty of  substantial  value  belonging  to  the  bankrupt  should  be  listed  in 
his  schedule,  notwithstanding  the  fact  that  it  is  hypothecated  or  pledged 
for  its  full  value.  But  if  he  omits  to  list  such  property,  not  with  any 
fraudulent  intent,  but  under  the  honest  belief  that,  being  so  pledged, 
it  is  no  longer  his,  or  is  not  worth  including,  this  is  no  reason  for 
refusing  his  discharge.*'*  And  the  bankrupt  may  easily  be  excused  for 
failing  to  list  a  small  sum  of  money  on  deposit  with  a  person  who  has 
a  claim  against  him  of  equal  or  greater  amount.^'* 

§  677.  Same;  Omission  of  Doubtful  Claims  or  Assets: — If  the  right 
of  the  bankrupt  to  a  particular  item  of  property,  or  his  interest  in  it,  de- 
])ends  on  the  solution  of  doubtful  questions  of  law,  that  is,  if  there  is 
substantial  reason  in  law  to  doubt  whether  the  property  should  consti- 
tute an  asset  of  his  estate  in  bankruptcy  or  could  be  made  available  for 
creditors  through  the  medium  of  the  bankruptcy  proceedings,  and  if, 
for  this  reason,  the  bankrupt  omits  to  list  it  in  his  schedule,  it  cannot  be 
said  that  his  purpose  in  so  doing  was  fraudulent,  and  therefore  he  should 
not  be  refused  his  discharge.*'*    Thus,  where  the  question  whether  the 


i«*In  re  Hughes  (0.  O.  A.)  2G2  Fed. 
500,  44  Am.  Bankr.  Rep.  447;  Anderson 
V.  Forest  City  Nat.  Bank,  254  Fed.  793, 
166  C.  C.  A.  239,  42  Am.  Bankr.  Rep. 
423;  Baker  v.  Bishop-Babcock-Beoker 
Ck).,  220  Fed.  657,  136  O.  C.  A.  265,  34 
Am.  Bankr.  Rep.  396;  In  re  Le  Claire, 
124  Fed.  654,  10  Am.  Bankr.  Rep.  733; 
In  re  Dews,  96  Fed.  181,  2  Am.  Bankr. 
Rep.  483 :  In  re  Bryant,  104  Fed.  789.  5 
Am.  Bankr.  Rep.  114;  Sellers  v.  Bell, 
94  Fed.  801,  36  C.  C.  A.  502,  2  Am.  Bankr. 
Rep.  529. 

165  In  re  McCrea,  161  Fed.  240,  20  Am. 
Bankr.  Rep.  412;  In  re  Eaton,  110  Fed. 
733,  6  Am.  Bankr.  Rep.  531. 


ice  In  re  Pearce,  21  Vt  611,  Fed.  Cas. 
No.  10,873. 

18  7  In  re  Hirsch,  97  Fed.  571,  3  Am. 
Bankr.  Rep.  344. 

i»8  In  re  Kolster,  146  Fed.  138,  17  Am. 
Bankr.  Rep.  52. 

i«nln  re  Miner,  114  Fed.  998.  8  Am. 
Bankr.  Rep.  248. 

170  In  re  Hirsch,  96  Fed.  468,  2  Am. 
Bankr.  Rep.  715;  In  re  Hamilton.  1.^ 
Fed.  823,  13  Am.  Bankr.  Rep.  333 ;  In  re 
Adams,  104  Fed.  72,  4  Am.  Bankr.  Rep. 
COG. 

171  In  re  Miner,  114  Fed.  998,  8  Am. 
Bankr.  Rep.  248. 

172  In  re  McCrea.  161  Fed.  246,  20  Am. 
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bankrupt's  interest  in  his  grandfather's  estate  was  vested  or  contingent 
was  difficult  of  solution,  and  the  bankrupt  had  previously  been  advised 
by  counsel  that  he  had  no  interest  in  such  estate  on  which  he  could  raise 
money,  his  failure  to  schedule  such  interest  as  a  part  of  his  estate  in 
bankruptcy  could  not  preclude  his  right  to  a  discharge.*'*    In  another 
case,  it  appeared  that  a  testator  bequeathed  a  sum  of  money  to  trustees, 
in  trust  to  pay  the  income  to  his  wife  during  her  life,  and  with  power  to 
her  to  dispose  of  the  principal  by  will,  and  added  that,  in  default  of  such 
disposition  by  her,  "I  give  the  said  trust  fund,  upon  her  decease,  to  my 
own  then  surviving  next  of  kin."     After  the  death  of  the  testator,  his 
son  was  adjudged  bankrupt,  and  thereafter  the  testator's  wife  died,  hav- 
ing exercised  the  power  of  appointment  by  bequeathing  the  fund  to  the 
bankrupt  unconditionally.     The  bankrupt  did  not  list  this  property  in 
his  schedule  of  assets,  nor  oifer  to  surrender  it  to  his  trustee.    It  was 
held  that,  in  view  of  the  doubtful  questions  of  law,  whether  the  bank- 
rupt's interest  in  the  trust  fund  at  the  date  of  the  adjudication  was  a 
vested  interest  such  as  would  pass  to  his  trustee,  and  whether  his  title 
thereto,  after  his  mother's  decease,  was  derived  from  her  will  or  from 
the  prior  will  of  his  father,  it  could  not  be  said  that  he  had  "knowingly 
and  fraudulently"  concealed  property  from  his  trustee,  so  as  to  forfeit 
his  right  to  a  discharge.*'*    But  on  the  other  hand,  where  a  bankrupt 
has  received  a  deed  purporting  to  convey  an  interest  in  land,  and  has 
acted  upon  it  by  obtaining  a  loan  secured  by  a  mortgage  on  such  interest, 
which  is  outstanding  at  the  time  of  the  adjudication  in  bankruptcy,  he 
has  no  right  to  omit  the  property  or  the  debt  from  his  schedules  on  the 
theory  that  in  fact  the  conveyance  vested  no  interest  in  him,  that  being 
a  matter  to  be  determined  by  the  court ;  and  his  entire  omission  of  any 
mention  of  the  property    is  ground    for  refusing    to  grant   him  a   dis- 
charge.*'* 

§  678.  Same ;  False  Oath  or  Testimony ;  Refusal  to  Testify. — It  is 
statutory  ground  for  refusing  to  discharge  a  bankrupt  if  he  shall  have 
"made  a  false  oath  in,  or  in  relation  to,  any  proceeding  in  bankruptcy." 
This  offense  may  be  committed  by  his  making  a  material  and  intention- 
ally false  statement  in  his  voluntary  petition  for  adjudication,  or  in  the 

Bankr.  Rep.  412;    In  re  Brumbangh,  128  Kaufman.  239  Fed.  305.  162  C.  0.  A.  293, 

Fed.  971,  12  Am.  Bankr.  Rep.  204 ;   In  re  38  Am.  Bankr.  Rep.  648. 
Countryman,  119  Fed.  Or.O,  9  Am.  Bankr.  •       its  Woods  v.  Little,  134  Fed.  229.  67 

Rep.   572;    In  re  Todd,  112  Fed.  31.5,  7  C.  C.  A.  157,  13  Am.  Bankr.  Rep.  742. 
Am.   Bankr.  Rep.  770;    In  re  Mc-Adam,  i74  in  re  Wetmore,  99  Fed.  703.  3  Am. 

98   Fed.   409,  3  Am.   Bankr.   Rep.  417 ;  Bankr.  Rep.  700.    And  see  In  re  Buchan- 

ID  re  Freund,  98  Fed.  81,  3  Am.  Bankr.  an,  219  Ped.  492,  135  C.  G.  A.  204,  33  Am. 

Hep.   418;    In  re  Webb,  98  Fed.  404.  3  Bankr.  Rep.  6,38. 

Am.  Bankr.  Rep.  386;    In  re  Dews,  90         i^Bin  re  Galley,  127  Fed.  538,  62  O. 

Fed.  181,  2  Am.  Bankr.  Rep.  483;    In  re  C.  A.  330,  11  Am.  Bankr.  Rep.  539. 
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poverty  affidavit  accompanying  it,"*  or  by  swearing  to  a  schedule  of 
assets  which  is  false,  and  known  to  be  so,  in  respect  to  particular  items 
of  property,  or  which  intentionally  omits  to  mention  property  which 
should  have  been  included,"'  or  by  giving  willful  false  testimony  in  the 
course  of  his  examination  before  the  referee,  provided  the  evidence  is 
material  and  relates  to  a  subject  which  is  a  legitimate  matter  of  inquiry 
on  such  examination."*  But  it  is  not  enough  to  justify  the  refusal  of  a 
discharge  that  the  bankrupt's  testimony  was  evasive,  misleading,  or 
unsatisfactory,  or  that  his  behavior  was  disrespectful  and  contuma- 
cious.^'* Again,  any  pleading,  verified  and  filed  in  the  bankruptcy  pro- 
ceeding, may  contain  such  a  "false  oath"  as  to"  forfeit  the  right  to  a  dis- 
charge. But  the  verification  of  an  answer  1^  the  bankrupt  containing  a 
false  statement  of  fact,  does  not  constitute  the  making  of  a  false  oath  in 
this  sense,  where  the  answer  was  filed  too  late  and  was  not  in  fact  con- 
sidered.^*® It  is  not  entirely  clear  that  perjury  committed  by  the  bank- 
rupt on  the  hearing  of  his  application  for  discharge  will  be  ground  for 
refusing  to  grant  the  discharge,  to  which  he  appears  otherwise  to  be 
entitled.  It  has  been  held  that  this  is  "making  a  false  oath  in  a  pro- 
ceeding in  bankruptcy,"  just  as  much  as  at  any  other  stage  of  the  case."* 
But  in  a  later  case  the  court  felt  compelled  to  grant  a  discharge  to  the 
bankrupt,  notwithstanding  that  he  had  sworn  falsely  in  his  effort  to  ob- 
tain it,  while  at  the  same  time  the  court  promised  to  punish  him  for 
contempt  of  court  if  he  attempted  to  make  use  of  the  discharge  so  ob- 
tained."* 

But  in  order  that  false  testimony  or  statements  should  operate  to  de- 
prive the  bankrupt  of  his  discharge,  they  must  have  been  made  in  the 
same  proceeding  in  which  the  discharge  is  sought,  that  is  to  say,  by  the 
bankrupt  in  his  own  bankruptcy  case."*  Hence,  wfiere  a  petition  in  in- 
voluntary bankruptcy  was  filed  against  a  corporation,  and  one  who  was 
an  officer  of  it  and  a  stockholder  in  it  gave  testimony  on  the  hearing  of 
the  petition,  which  was  false,  and  afterwards  he  was  himself  adjudged 
bankrupt,  it  was  held  that  his  right  to  a  discharge  was  not  prejudiced  by 

IT e  See  Sellers  v.  BeU,  94  Fed.  801,  36  i7»  In  re  Cohen,  149  Fed.  908,  18  Am. 

C.  C.  A.  502,  2  Am.  Bankr.  Rep.  529.  Bankr.  Rep.  84 ;  In  re  Fanning,  155  Fed. 

ITT  In  re  Herrman,  136  Fed.  767,  69  C.  701,  19  Am.  Bankr.  Rep.  55. 

C.  A.  413,  13  Am.  Bankr.  Rep.  778;   In  iso  in  re  Young,  140  Fed.  728,  15  Am. 

re  Goodman,  171  Fed.  287,  22  Am.  Bankr.  Bankr.  Rep.  477. 
Rep.  570;   In  re  Kamsler,  97  Fed.  194;    .       "i  Jn  re  Dews,  101  Fed.  549. 

In  re  Roy,  96  Fed.  400,  3  Am.  Bankr.  1 82  in  re  Kretsch,  172  Fed.  523,  22  Am. 

Rep.  37.  Bankr.  Rep.  284. 

178  In  re  Luftig,  162  Fed.  322,  15  Am.  is 8  But  see  In  re  I/esser,  234  Fed.  65. 

Bankr.   Rep.   773 ;    In   re   Conf oy,   134  148  C.  C.  A.  81,  36  Am.  Bankr.  Rep.  833. 

Fed.  764,  14  Am.  Bankr.  Rep.  249 ;    In  in  which  it  is  held  that  a  bankrupt  who 

re  Kamsler,  97  Fed,  194 ;    In  re  Zoffer,  commits  perjury  in  any  bankruptcy  pro- 

211  Fed.  936,  128  C.  O.  A.  434.  ceeding,  though  it  be  not  his  own,  must 

be  denied  his  discharge. 
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such  false  testimony.^**  For  the  same  reason,  testimony  given  by  the 
bankrupt  in  prior  proceedings  under  the  state  insolvency  law,  even  if 
materially  false,  cannot  prejudice  his  right  to  a  discharge,  and  this  holds 
true  even  where  such  testimony  is  read  into  the  record  on  the  bank- 
rupt's examination  in  the  bankruptcy  proceedings,  where  this  is  done  by 
agreement  of  counsel,  without  the  concurrence  of  the  bankrupt  and  with- 
out his  making  any  oath  in  respect  to  the  truth  of  it.^**  So  also  the  falsi- 
ty of  an  oath  taken  by  the  bankrupt  does  not  affect  his  right  to  a  dis- 
charge where  it  was  not  made  in  connection  with  the  administration  of 
his  estate  or  in  any  way  affecting  such  estate,^**  or  where  the  statement 
was  not  material  to  any  issue  in  the  bankruptcy  proceedings,"'  and  the 
statute  cannot  be  extended  so  as  to  embrace  previous  conduct  or  trans- 
actions which  are  merely  frciudulent  as  to  creditors,  but  not  made  crim- 
inal."* 

Further,  the  oath  or  testimony  of  the  bankrupt  must  have  been  know- 
ingly and  fraudulently  false.***  Hence  a  false  statement  made  by  the 
bankrupt  upon  his  examination,  touching  the  existence  of  certain  books 
of  account,  will  not  prevent  his  discharge  if  it  appears  that  such  state- 
ment was  against  his  own  interest,  and  apparently  without  motive,  and 
the  circumstances  indicate  that  it  was  innocently  and  not  willfully 
made.***  And  the  false  oath  must  be  such  as  would  sustain  an  indict- 
ment for  perjury,"*  but  if  this  condition  is  fulfilled,  it  is  immaterial  the 
bankrupt  could  not  be  convicted  of  perjury,  on  account  of  the  protection 
given  to  him  by  another  provision  of  the  statute."*  And  the  objecting 
creditors  must  sustain  the  burden  of  proving  that  the  oath  or  statement 
was  not  only  false,  but  was  knowingly  and  intentionally  so."*    It  ap- 


18*  In  re  Blalock,  118  Fed.  679,  9  Am. 
Bankr.  Rep.  266. 

18 Bin  re  Goldsmith,  101  Fed.  570,  4 
Am.  Bankr.  Rep.  234. 

i8«  Bauman  v.  Feist,  107  Fed.  83,  46 
C.  C.  A.  167,  6  Am.  Bankr.  Rep.  703. 

18T  In  re  Chamberlain  (D.  C.)  180  Fed. 
304,  25  Am.  Bankr.  Rep.  37.  False  and 
evasive  testimony  concerning  the  making 
of  a  financial  statement  to  a  mercantile 
agency  is  not  immaterial,  but  Justifies 
denial  of  the  bankrupt's  discharge,  al- 
though no  creditor  relied  on  the  state- 
ment. In  re  Sheinberg  (D.  C.)  223  Fed. 
218,  35  Am.  Bankr.  Rep.  132.  On  the 
other  hand,  the  making  by  a  voluntary 
bankrupt  of  an  oath  to  his  schedules.  In 
which  it  was  stated  that  he  had  no  prop- 
erty, when  in  fact  he  had  a  small 
amount  of  money,  with  which  he  paid 
the  costs,  and  a  small  amount  of  house- 
hold furniture,  which  he  could  have 
claimed  as  exempt,  was  not  sufficient  to 
constitute  a  bar  to  his  discharge.    Hum- 


phries V.  Nalley  (0.  O.  A.)  269  Fed.  607, 
46  Am.  Bankr.  Rep.  63. 

188  Fellows  V.  Freudenthal,  102  Fted. 
731,  42  C.  C.  A.  607,  4  Am.  Bankr.  Rep. 
490. 

i8»  Kentucky  Nat.  Bank  v.  Carley,  127 
Fed.  686,  62  C.  O.  A.  412,  12  Am.  Bankr. 
Rep.  119;  In  re  Hale,  206  Fed.  856,  31 
Am.  Bankr.  Rep.  88 ;  In  re  Lundberg  (0. 
C.  A.)  272  Fed.  107;  In  re  Wilson  (D.  C.) 
269  Fed.  845,  46  Am.  Bankr.  Rep.  477. 

180  In  re  Wame,  12  Fed.  431. 

181  In  re  Strouse,  2  Nat.  Bankr.  News, 
64. 

i»«  In  re  Gaylord,  112  Fed.  668,  50  C. 
O.  A.  415,  7  Am.  Bankr.  Rep.  1;  In  re 
Dow's  Estate,  105  Fed.  889,  5  Am.  Bankr. 
Rep.  400 ;  In  re  Leslie,  119  Fed.  406,  9 
Am.  Bankr.  Rep.  661.  But  conkpare  In  re 
Marx,  102  Fed.  676,  4  Am.  Bankr.  Rep. 
521 ;  In  re  Logan,  102  Fed.  876,  4  Am. 
Bankr.  Rep.  525. 

188  Bauman  v.  Feist,  107  Fed.  83,  46 
C.  C.  A.  157,  5  Ak.  Bankr.  Rep.  703 ;   In 
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pears  also  that  a  bankrupt's  discharge  should  not  be  denied  because  of 
an  alleged  false  oath,  where  he  corrected  his  testimony  before  the  close 
of  his  examination.***    But  this  has  been  denied.*** 

The  act  further  specifies  as  a  ground  for  refusing  a  discharge  that 
the  bankrupt  has  "refused  to  answer  any  material  question  approved  by 
the  court."  **•  It  makes  no  difference  that  his  refusal  to  answer  was 
based  on  a  claim  of  his  constitutional  privilege  against  incriminating 
himself,**'  nor  does  he  regain  his  right  to  a  discharge  by  offering  to  an- 
swer the  particular  question,  or  by  actually  answering  it,  after  specifica- 
tions in  opposition  to  his  discharge  are  filed.*** 

§  679.  Same;  Obtaining  Credit  by  False  Statements. — ^This  ground 
of  objection  to  a  bankrupt's  discharge  was  not  included  in  the  bankrupt- 
cy act  as  originally  enacted,  but  was  added  in  1903  by  an  amendment, 
which  specified  as  a  ground  of  refusing  a  discharge  that  the  bankrupt 
had  "obtained  property  on  credit  from  any  person  upon  a  materially  false 
statement  in  writing  made  to  such  person  for  the  purpose  of  obtaining 
such  property  on  credit."  **•  This  was  broadened  by  a  further  amend- 
ment in  1910,  so  as  to  provide  that  it  shall  be  ground  for  denying  the 
discharge  if  the  bankrupt  shall  have  "obtained  money  or  property  on 
credit  upon  a  materially  false  statement  in  writing,  made  by  him  to  any 
person  or  his  representative  for  the  purpose  of  obtaining  credit  from 
such  person."  ^^  These  amendments  are  retroactive,  in  so  far  as  that 
ihey  apply  to  all  cases  where  the  application  i&r  discharge  was  made 
after  the  amendment  took  effect,  although  the  false  statement  may  have 
been  made  before.***    As  the  law  stood  between  the  dates  of  these  two 


re  (Jaylord.  112  Fed.  668,  50  O.  C.  A.  415. 
7  Am.  Bankr.  Rep.  1 ;  In  re  Slingluff,  105 
Fed.  501: ;  In  re  Marcus,  203  Fed.  29,  30 
Am.  Bankr.  Rep.  176. 

104  In  re  Doyle,  199  Fed.  247,  29  Am. 
Bankr.  Rep.  102. 

195  In  re  Marcus,  192  Fed.  743,  27  Am. 
Bankr.  Rep.  104.  In  this  case  it  was 
said  by  Hand,  J.:  "I  cannot  agree  with 
the  learned  master  that  it  is  in  the  least 
material  that  tlie  bankrupt  8ubse«iuently 
(?orre(?tR  a  false  oath  by  telling  the  truth, 
except  in  so  far  as  It  throws  light  upon 
what  his  actual  intention  or  understand- 
ing was  when  he  made  the  first  state- 
ments. Suppose  that  tfie  correction  had 
occurred  at  a  separate  session  of  the 
first  meeting  of  creditors,  surely  no  one 
would  say  that  such  a  fact  was  materlaL 
Suppose  he  first  testified  falsely,  and  was 
afterwards  broken  down  by  cross-exam- 
ination into  a  confession.  Once  he  has 
given  material  testimony,  which  he  in- 


tends to  have  taken  as  such  in  the  case, 
and  which  he  knows  tobe  false,  the 
crime  is  complete,  whatever  may  be  his 
subsequent  atonement" 

i»o  See  In  re  Rea  Bros.  (D.  C.)  251 
Fed.  431,  40  Am.  Bankr.  Rep.  429. 

107  In  re  Dresser  146  Fed.  383,  76  C. 
O.  A.  655,  16  Am.  Bankr.  Rep.  561 ;  In 
re  Schwartz  &  Co..  201  Fed.  166,  28  Am. 
Bankr.  Rep.  670. 

i»8  In  re  Weinreb,  153  Ted.  363,  82  C. 
C.  A.  439,  18  Am.  Bankr.  Rep.  387;  In  re 
Schwartz  &  CJo.,  201  I>ed.  166,  28  Am. 
Bankr.  Rep.  670. 

i»»Act  Cong.  E^b.  5,  1903,  32  Stat. 
797,  amending  Bankruptcy  Act  18$)S. 
§14. 

200  Act  Cong.  June  25,  1910.  36  Stat. 
838,  amending  Bankruptcy  Act  189S. 
§14. 

201  In  re  Dresser,  145  Fed.  1021,  74  C. 
C.  A.  680 :  In  re  Scott  (D.  C.)  126  Fed. 
981, 11  Am.  Bankr.  Rep.  327. 
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amendments,  there  was  some  doubt  as  to  whether  one  borrowing  money 
could  be  said  to  "obtain  property"  on  credit,*®*  but  the  obtaining  of  mon- 
ey IS  now  expressly  included.***  However,  it  is  held  that  the  obtaining 
of  a  surety  or  indemnity  bond  by  means  of  false  financial  statements,  is 
not  the  obtaining  of  "property"  on  credit,  within  the  meaning  of  the 
law.***  Although  it  is  not  necessary  that  a  statement  made  by  bank- 
rupt to  obtain  goods  on  credit  should  have  been  made,  or  the  goods  de- 
livered, within  four  months  prior  to  his  bankruptcy,  in  order  to  bar  his 
discharge,*®*  yet  it  is  strictly  necessary  to  show  that  some  one  has  ac- 
tually parted  with  money  or  property  in  reliance  upon  such  statement,*** 
and  the  lapse  of  a  considerable  period  of  time  may  have  an  important 
bearing  on  this  point.  Thus,  a  false  financial  statement,  made  eighteen 
months  before  a  sale  of  goods  to  the  bankrupt,  cannot  be  considered  a 
proximate  cause  of  the  sale,  so  as  to  entitle  the  seller  to  object  to  the 
bankrupt's  application  for  discharge  on  account  of  it.**'  And  a  dis- 
charge will  not  be  withheld  where  it  is  shown  that  the  creditor  first  re- 
fused to  make  the  loan  to  the  bankrupt  which  the  latter  asked  for,  and 
for  which  he  submitted  the  alleged  false  statement,  and  afterwards  made 
the  loan  on  security  given  at  the  time  and  which  he  then  deemed  suffi- 
cient.*** 

Within  the  meaning  of  the  statute,  obtaining  property  "on  credit" 
means  obtaining  it  without  present  payment,  but  with  a  promise  on  the 
part  of  the  debtor  that  payment  will  be  made  and  an  expectation  of  re- 
ceiving it  on  the  part  of  the  creditor.***  And  the  financial  statement 
presented  by  the  debtor  must  be  the  inducement  to  the  extension  of 
credit.     It  is  necessary,  therefore,  that  the  creditor  should  have  relied 


302  See  In  re  Louisville  National 
Banking  Co.,  158  Fed.  403,  85  O.  C.  A. 
513.  19  Am.  Bankr.  Rep.  309;  In  re 
Pfaffinger  (D.  O.)  154  Fed.  528,  19  Am. 
Bankr.  Rep.  41:  In  re  Gilpin  (D.  C.)  160 
Fed.  171,  20  Am.  Bankr.  Rep.  374. 

2oa  Securing  the  renewal  of  notes  by 
means  of  a  false  statement  in  writing  Is 
held  to  be  **obtaining  property''  thereby. 
Samet  v.  Farmers*  &  Merchants'  Nat. 
Bank,  247  Fed.  609.  159  C.  C.  A.  571,  40 
Am.  Bankr.  Rep.  450.  So,  the  obtaining 
of  goods  undeY"  a  contract  of  conditional 
sale  is  an  obtaining  of  property,  not- 
withstanding the  seller's  reservation  of 
title.  In  re  Fackler  (D.  C.)  246  Fed.  864, 
39  Am.  Bankr.  Rep.  742. 

2  04  In  re  Tanner  (D.  C.)  192  Fed.  572, 
27  Am.  Bankr.  Rep.  615.  The  obtaining 
by  bankrupts  of  a  license  to  do  business 
as  private  bankers,  by  means  of  a  false 
written  statement  made  to  the  Comp- 
troller of  the  State  of  New  York,  as  re- 


quired by  statute,  is  not  an  "obtainin.^ 
of  property"  within  the  meaning  of  the 
Bankruptcy  Act.  In  re  Ollner  (0.  C.  A.) 
262  Fed.  734,  44  Am.  Bankr.  Rep.  450. 
45  Am.  Bankr.  Rep.  185. 

20  8  In  re  Simon  (D.  C.)  201  Fed.  1004, 
29  Am.  Bankr.  Rep.  808. 

2  06  In  re  Troutman  &  Jesse  (D.  C.) 
1^51  Fed.  930,  40  Am.  Bankr.  Rep.  418: 
In  re  McLellan  (D.  C.)  204  Fed.  482,  30 
Am.  Bankr.  Rep.  325. 

20  7  In  re  Broverman  (D.  C.)  199  Fed. 
863,  28  Am.  Bankr.  Rep.  513.  '  And  see 
In  re  AUendorf  (D.  O.)  129  Fed.  981,  12 
Am.  Bankr.  Rep.  320;  In  re  Kean  (T>. 
C.)  237  Fed.  682,  38  Am.  Bankr.  Uep.  C28. 
But  compare  In  re  Samet  (D.  C.)  24'J 
Fed.  203,  39  Am.  Bankr.  Rep.  &32. 

2  08  In  re  Kaplan  (D.  C.)  141  Fed.  463. 
15  Am.  Bankr.  Rep.  534. 

'  209  In  re  Wylly  (D.  C.)  210  Fed.  954, 
32  Am.  Bankr.  Rep.  145. 
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upon  it  as  evidence  of  the  debtor's  ability  to  pay.**'    Thus,  where  a  bank 

• 

which  loans  money  to  a  bankrupt  on  warehouse  receipts  as  collateral 
would  not  have  done  so  without  a  financial  statement,  which  was  fur- 
nished and  which  was  false,  the  loan  is  the  extension  of  a  credit  on  the 
part  of  the  bank.**^  But  the  creditor's  reliance  on  the  statement  made 
by  the  debtor  need  not  always  be  directly  proved.  It  is  enough  if  it  is 
fairly  presumable  from  the  circumstances.  The  fact,  for  instance,  that 
the  creditor  wrote  the  word  "caution"  on  the  debtor's  statement  as  a 
guide  to  his  salesmen  and  directed  that  the  credit  should  be  limited  to 
a  certain  small  sum  does  not  necessarily  save  the  bankrupt  from  the 
consequences  of  falsity  in  the  statement.*^*  And  if  the  creditor  did  rely 
on  the  statement,  the  question  cannot  be  raised  as  to  whether  or  not 
he  was  justified  in. so  doing;  it  is  immaterial  that  he  might  have  dis- 
covered its  falsity  by  investigating  the  real  estate  records.*^*  It  should 
be  added  that  this  ground  of  objection  to  the  discharge  of  a  bankrupt 
is  not  limited  to  the  case  of  merchants,  but  applies  to  all  who  ask  for  a 
discharge  in  bankruptcy.*^* 

The  "false  statement  in  writing"  described  in  the  statute  must  be  a 
financial  statement,  or  statement  of  the  debtor's  assets  or  financial  con- 
dition, as  distinguished  from  a  mere  misrepresentation  as  to  a  material 
fact.*"  For  this  reason,  probably,  it  is  held  that  a  check  given  by  the 
bankrupt  in  payment  for  goods,  drawn  on  a  bank  where  he  has  neitlier 
money  nor  credit,  is  not  such  a  "statement"  as  the  law  intends,  and  fur- 
ther, that  the  "credit"  meant  is  express  credit,  and  not  such  unintended 
credit  as  is  forced  upon  a  seller  who  accepts  a  worthless  check.*"  On 
the  other  hand,  a  bankrupt's  statement  that  he  has  a  certain  amount  of 
money  invested  is  a  statement  of  fact,  and  not  a  mere  representation 
nor  an  estimate  of  value,  and  if  it  was  made  for  the  purpose,  and  with 
the  result,  of  obtaining  credit,  it  is  ground  for  denying  his  discharge.**' 

In  regard  to  the  untruthfulness  of  the  statement,  it  is  said  that  the 
word  "false,"  as  used  in  the  statute  means  more  than  merely  erroneous 
or  untrue,  being  used  in  its  primary  legal  sense  as  importing  an  intention 
to  deceive,  and  hence  such  a  statement,  in  order  to  constitute  a  bar  to 


210  Rauch  V.  Manchester-Smith  Co., 
240  Fed.  687,  153  O.  C.  A.  485,  39  Am. 
Bankr.  Rep.  484;  Bank  of  Ck)i!bmerce  & 
Savings  V.  Matthews,  257  Fed.  292,  168 
C.  O.  A.  376,  43  Am.  Bankr.  Rep.  284. 

211  In  re  Savarese,  209  Fed.  830,  128 
0.  C.  A.  554,  31  Am.  Bankr.  Rep.  758. 

212  In  re  Neuman  (D.  C.)  251  Fed.  667. 
40  Am.  Bankr.  Rep.  427. 

218  In  re  Blank  (D.  C.)  236  Fed.  801, 
38  Am.  Bankr.  Rep.  71. 


214  In  re  Day  (D.  C.)  268  Fed.  871,  46 
Am.  Bankr.  Rep.  394. 

215  In  re  Morgan  (C.  C.  A.)  267  Fed. 
959,  45  Am.  Bankr.  Rep.  612. 

216  In  re  Rea  Bros.  (D.  C.)  251  Fed. 
431,  40  Am.  Bankr.  Rep.  429 ;  Robinson 
V.  J.  R.  V7illiston  &  Co.  (C.  C.  A.)  266 
Fed.  970,  45  Am.  Bankr.  Rep.  619.  See 
In  re  Robinson  (D.  C.)  256  Fed.  55,  43 
Am.  Bankr.  Rep.  64. 

217  In  re  Simon  (D.  C.)  268  Fed.  1006, 
46  Am.  Bankr.  Rep.  170. 
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a  discharge,  must  have  been  knowingly  and  intentionally  untrue,*^*  or 
it  must  have  been  either  knowingly  false,  or  made  so  recklessly  as  to 
warrant  a  finding  that  the  bankrupt  acted  fraudulently  in  making  it."* 
But  there  are  decisions  that  if  the  statement  was  made  for  the  purpose 
of  obtaining  credit  and  brought  about  that  result,  and  was  false  in  fact, 
it  is  none  the  less  a  bar  to  the  bankrupt's  discharge  because  the  inac- 
curacy wa^  due  to  a  mistake  made  in  good  faith,***  or  because  it  was 
made  and  given  as  a  mere  matter  of  form  and  with  no  actual  intention 
to  defraud.**^  The  false' statement  must  have  been  made  by  the  bank- 
rupt, but  need  not  be  in  his  writing.  It  is  equally  effective  to  bar  his 
discharge  where  the  paper  was  filled  out  by  a  representative  of  the  cred- 
itor from  figures  g^ven  by  the  bankrupt.***  And  where  one  member  of 
a  firm  makes  a  materially  false  statement  of  its  assets  and  liabilities,  for 
the  purpose  of  obtaining  credit,  this  will  prevent  the  discharge  of  that 
partner  and  also  of  the  firm,  though  probably  not  of  an  innocent  part- 
ner.**^ And  although  cases  must  be  rare  in  which  the  bankrupt  would 
make  a  materially  false  statement  for  the  purpose  of  obtaining  money  or 
property  for  any  one  else  than  himself,  yet  it  is  said  that  the  effect  on 


«i«  Doyle  V.  First  Nat.  Bank  of  Balti- 
more, 231  Fed.  649,  145  C.  C.  A.  535,  36 
Am.  Bankr.  Rep.  331;  Aller-Wllmes 
Jewelry  Co.  v.  Osbom,  231  Fed.  907,  146 
C.  0.  A.  103,  36  Am.  Bankr.  Rep.  714;  In 
re  Ltmdberg  (O.  C.  A.)  272  Fed.  107 ;  In 
re  Rosenfeld  (O.  0.  A.)  262  Fed.  876,  44 
Am.  Bankr.  Rep.  390;  In  re  Goldberg 
(D.  G.)  256  F^.  541,  43  Am.  Bankr.  Rep. 
127;  In  re  Kemp  (D.  O.)  255  Fed.  125. 
42  Am.  Bankr.  Rep.*  417;  Franklin  v. 
Monning  Dry  Goods  Co..  217  Fed.  929, 
133  C.  C.  A.  601.  33  Am.  Bankr.  Rep. 
257 ;  Gilpin  v.  Merchants'  Nat.  Bank,  165 
Fed.  607,  91  C.  O.  A.  445,  20  L.  R.  A. 
(N.  S.)  1023,  21  Am.  Bankr.  Rep.  420; 
Hamlin  ▼.  J.  M.  Radford  Grocery  Co. 
(Tex.  Civ.  App.)  182  S.  W.  716.  The  In- 
tent to  deceiye  being  an  essential  in- 
gredient of  this  ground  of  objection  to 
the  bankrupt's  discharge,  his  signing  as 
president  statements  of  the  financial 
condition  of  a  corporation,  wholly  rely- 
ing on  the  advice  of  his  financial  ad- 
vi8er>  will  not  have  that  effect.  In  re 
Stafford  (D.  C.)  226  Fed.  127,  35  Am. 
Bankr.  Rep.  747.  But  it  is  enough  to 
show  that  the  untruthfulness  In  the 
statement  related  to  a  subject  within 
the  knowledge  of  the  bankrupt.  In  re 
Perlmutter  (D.  C.)  256  Fed.  862,  43  Am. 
Bankr.  Rep.  362.  The  falsity  in  the 
statement,  however,  must  have  been  ma- 
terial and  not  trifling.     In  re  Kemer, 


250  Fed.  993.  163  0.  C.  A.  243,  41  Am. 
Bankr.  Rep.  507. 

21 » In  re  Collins  (D.  O.)  157  Fed.  120, 
19  Am.  Bankr.  Rep.  688. 

220  In  re  Aldridge.  168  Fed.  93;  In  re 
Shaffer,  169  Fed.  724,  22  Am.  Bankr. 
Rep.  147.  And  see  In  re  Matthews  (C. 
0.  A.)  272  Fed.  263,  47  Am.  Bankr.  Rep. 
38. 

221  In  re  Arenson,  195  Fed.  609,  28 
Am.  Bankr.  Rep.  113;  In  re  Terens,  172 
Fed.  938,  22  Am.  Bankr.  Rep.  895. 

223  In  re  Puschkin,  183  Fed.  882,  25 
Am.  Bankr.  Rep.  742.  But  where  a 
bankrupt  made  a  full  disclosure  of  his 
financial  condition  to  an  objecting  cred- 
itor's agent,  and  depended  on  him  to 
enter  the  facts  according  to  the  disclo- 
sure, and  signed  the  statement  so  made 
without  reading  it,  it  was  not  "false"  so 
as  to  bar  the  bankrupt's  discharge, 
though  it  was  inaccurate.  Internation- 
al Harvester  Co.  v.  Carlson,  217  Fed. 
736, 133  C.  C.  A.  430,  33  Am.  Bankr.  Rep. 
178. 

228  Ragan,  Malone  &  Co.  v.  Cotton  & 
Preston.  200  Fed.  546.  118  C.  C.  A.  640, 
29  Am.  Bankr.  Rep.  597;  In  re  Neyland 
&  McKeithen.  184  Fed.  144,  24  Am. 
Bankr.  Rep.  879;  In  re  Josephson  (D. 
C.)  229  Fed.  272,  36  Am.  Bankr.  Rep.  505. 
See  In  re  Waite  (D.  C.)  223  Fed.  853,  35 
Am.  Bankr.  Rep.  189. 
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his  right  to  a  discharge  is  not  different  because  the  credit  was  obtained 
by  a  corporation  of  which  he  owned  a  majority  of  the  stock.*** 

In  its  original  form,  this  clause  of  the  statute  required  the  statement 
to  have  been  made  "to  such  person,"  that  is,  the  person  who  was  thereby 
induced  to  furnish  the  credit.  The  amendment  of  1910  changed  this  so 
as  to  read  "to  any  person  or  his  representative."  But  even  before  1910, 
it  was  held  that  the  statement  was  made  "to  such  person"  if  it  was  given 
to  an  agent  for  the  purpose  of  using  it  in  obtaining  property  for  the 
bankrupt  and  if  its  contents  were  communicated  by  the  agent  to  such 
person.***  But  a  financial  statement  made  by  the  bankrupt  to  a  mer- 
cantile or  commercial  agency,  in  response  to  its  request  therefor  or  in 
answer  to  its  inquiries,  though  materially  false,  is  not  a  bar  to  his  dis- 
charge, where  creditors  merely  relied  on  his  rating  thus  obtained  and 
furnished  him  goods  on  credit,  but  without  direct  communication  with 
the  bankrupt  himself.***  "Ordinarily  statements  are  given  by  merchants 
to  commercial  agencies  to  continue  a  business  rating,  and  are  regarded 
merely  as  a  basis  for  continued  credit,  and  not  as  a  medium  through 
which  particular  credit  is  given  or  obtained,  and  in  such  a  case,  even 
when  the  statement  is  false,  the  bankrupt  is  not  debarred  from  a  dis- 
charge in  bankruptcy."  **'  But  such  a  statement,  made  to  a  commercial 
agency,  reciting  that  it  is  made  as  a  basis  for  credit  with  the  associate 
members  of  such  agency,  and  which  is  communicated  to  members,  who 
extend  credit  on  the  faith  of  it,  is  equivalent  to  one  made  directly  to 
them.***  And  the  result  is  the  same  where  the  bankrupt  having  made 
such  a  statement  to  a  mercantile  agency,  refers  to  it  in  his  application 
for  credit  with  a  particular  creditor,  and  is  granted  credit  in  reliance  on 
it.*** 


2«*In  re  Dresser,  145  Fed.  1021,  74 
C.  C.  A.  680,  affirming  144  Fed.  318,  13 
Am.  Bankr.  Hep.  616;  In  re  Bleyer  (D. 
C.)  210  Fed.  391,  32  Am.  Bankr.  Rep.  98. 
And  see  In  re  Perlmutter  (D.  C.)  256 
Fed.  862,  43  Am.  Bankr.  Rep.  362. 

22  5  In  re  Dresser,  146  Fed.  383,  76  0. 
C.  A.  655,  16  Am.  Bankr.  Rep.  561. 

22«  In  re  Russell,  176  Fed.  253,  100  0. 
C.  A.  77,  23  Am.  Bankr.  Rep.  850;  No- 
vlck  V.  E.  P.  Reed  &  Co.,  192  Fed.  20,  28 
Am.  Bankr.  Rep.  521;  In  re  Foster,  186 
Fed.  254,  24  Am.  Bankr.  Rep.  368 ;  In  re 
Steed,  107  Fed.  iyS2,  6  Am.  Bankr.  Rep. 
73;  J.  W.  Ould  Co.  v.  Davis,  246  Fed. 
228,  158  C.  C.  A.  388,  40  Am.  Bankr.  Rep. 
185;  In  re  Kretz  (D.  C.)  212  Fed.  784, 
32  Am.  Bankr.  Rep.  365;  In  re  Zoffer, 
211  Fed.  936,  128  C.  C.  A.  434. 

227  In  re  Simon,  201  Fed.  1004,  29  Am. 
Bankr.  Rep.  805. 


«*«In  re  Cloutler  Bros.  (D.  C.)  228 
Fed.  569,  36  Am.  Bankr.  Rep.  319;  In  re 
Pincus  (D.  0.)  147  Fed.  621,  17  Am. 
Bankr.  Rep.  331.  Whether  false  state- 
ments to  a  mercantile  agency,  subse- 
quently communicated  and  acted  upon, 
bar  a  discharge  depends  on  whether  the 
agency  was  the  creditor's  representative 
when  the  statement  was  acted  on  and 
whether  the  false  statement  was  still  in 
force.  Haimowich  v.  Mandel,  243  Fed. 
338. 156  C.  C.  A.  118,  39  Am.  Bankr.  Rep. 
513. 

2  20  In  re  Haimowich  (D.  C.)  232  Fed. 
378,  36  Am.  Bankr.  Rep.  648;  In  re 
Kyte  (D.  C.)  174  Fed.  867,  23  Am.  Bankr. 
Rep.  414.  An  objecting  creditor  cannot 
set  up  the  claim  that  he  relied  on  fal.^^o 
statements  as  to  the  bankrupt's  finan- 
cial condition  made  by  the  bankrupt  to 
a  commercial  agency  three  months  after 
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In  regard  to  the  substance  of  the  statement,  the  falsity  of  it  may- 
consist  in  a  claim  of  assets  which  are  purely  imaginary,  or  which,  though 
real,  are  not  the  property  of  the  bankrupt.**®  Thus,  false  statements  by 
a  broker  as  to  the  amount  of  stock  on  hand  for  customers  who  are  trad- 
ing on  margin,  pursuant  to  which  customers  made  payment,  will  pre- 
clude his  discharge.***  And  a  materially  false  statement  made  by  a 
bankrupt  as  to  the  solvency  of  a  corporation  of  which  he  was  president, 
on  the  faith  of  which  he  obtained  a  large  sum  of  money  from  a  bank  on 
the  notes  of  the  corporation  indorsed  by  himself,  the  proceeds  of  which 
he  used  for  his  own  purposes,  will  be  a  sufjRcient  objection  to  his  appli- 
cation for  discharge.*'*  But  the  giving  by  a  bankrupt  of  a  mortgage 
on  property  which  he  does  not  own,  to  secure  a  note  for  borrowed  mon- 
ey, has  been  held  not  within  the  statute.***  The  falsity  of  the  state- 
ment may  also  consist  in  a  gross  overestimate  of  the  value  of  land  or 
other  property  which  the  bankrupt  really  owns,***  or  in  the  omission, 
concealment,  or  understatement  of  his  debts.***^  And  a  bankrupt's  writ- 
ten statement  of  his  financial  condition,  from  which  liabilities  are  omit- 
ted, cannot  be  defended  on  the  ground  that  assets  were  also  omitted  and 
that  the  balance  was  therefore  substantially  correct.***  Neither  can  the 
omission  of  liabilities  from  such  a  statement  be  defended  on  the  ground 
that*  the  bankrupt  thought  his  creditors  would  not  press  him,  nor  is  it 
cured  by  the  subsequent  payment  or  release  of  the  debts  which  were 
concealed.**'  But  a  discharge  will  not  be  refused  on  this  ground  where 
the  statement  did  not  on  its  face  purport  to  include  all  the  bankrupt's 
indebtedness  and  did  not  state  that  there  was  no  other  indebtedness.*** 
Nor  will  a  discharge  be  refused  on  account  of  the  bankrupt's  having 
omitted,  in  such  a  statement,  debts  due  to  some  of  his  relatives,  for 
money  loaned  to  him,  where  the  agreement  with  them  was  that  such 
loans  were  not  to  be  paid  back  if  the  bankrupt  was  unable  to  repay 
them,  and  that  they  were  not  to  interfere  with  the  claims  of  his  other 


thf*  goods  were  sold  and  the  credit  ex- 
tended. In  re  Main  (D.  C.)  205  Fed.  421, 
.30  Am.   Bankr.  Rep.  547. 

230  lu  re  Nadel  (D.  C.)  211  Fed.  767, 
33  Am.  Bankr.  Rep.  727 ;  In  re  Goodhlle 
<D.  C.)  130  Fed.  782,  12  Am.  Bankr.  Ren. 
380. 

2«i  In  re  Shea  (D.  C.)  245  Fed.  303.  40 
Am.  Bankr.  Rep.  175. 

282  In  ro  Bleyer.  215  Fed.  896.  132  C. 
C.  A.  236.  33  Am.  Bankr.  Rep.  76. 

23  3  In  re  Hudson  (I).  C.)  202  Fed.  778, 
45  Am.  Bankr.  Rep.  275. 

234  In  re  EllerV)ee  (D.  C.)  198  Fed.  952, 
29  Am.  Bankr.  Rep.  87. 

28»  In  re  Smith  (D.  C.)  232  Fed.  248, 
87  Am.  Bankr.  Rep.  230;  Cleland  v. 
Blk.Bkr.(3d  Ed.)— 80 


Iowa  Loan  &  Tmst  Co.,  260  Ffed.  653. 
171  C.  C.  A.  417,  44  Am.  Bankr.  Rep. 
429:  In  re  MiHer  (D.  C.)  192  Fed.  730, 
27  Am.  Bankr.  Rep.  606:  In  re  Augs- 
Diirger  (D.  C.)  181  Feil.  174.  25  Am. 
Bankr.  Rep.  83:  In  re  Brener  (D.  0.) 
106  F<»d.  030.  20  Am.  Bankr.  Rep.  644. 

230  In  re  Man^et  (D.  C.)  245  Fed.  804. 
40  Am.  Bankr.  Rep.  221;  In  re  Reed  (D. 
C.)  250  Fed.  412,  43  Am.  Bankr.  Rep. 
132. 

237  Josephs  V.  Powell  &  Campbell,  213 
F(  d.  627,  l.'iO  C.  C.  A.  291,  32  Am.  Bankr. 
Rep.  222. 

2  38  In  re  Rammage  (D.  C.)  260  Fed. 
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creditors.  In  such  a  case,  decision  on  the  application  for  discharge  may 
be  postponed,  and  if  the  relatives  will  refrain  from  proving  their  claims 
as  debts,  and  will  give  the  bankrupt  a  release  or  waiver  of  them,  the  dis- 
charge may  be  granted.*^*  And  where  two  bankers  in  the  same  town  are 
in  the  habit  of  "clearing"  or  settling  their  accounts  against  each  other 
at  the  close  of  each  day's  business,  the  debtor  bank  for  the  day  giving  a 
draft  on  a  third  bank,  and  numbers  of  such  drafts  drawn  by  one  of  the 
bankers  (the  bankrupt  in  this  case)  have  been  provided  for,  although 
he  had  no  funds  in  the  hands  of  the  drawee  at  the  time  of  making  the 
drafts,  the  fact  that  the  last  two  drafts,  so  drawn  while  he  was  insolvent, 
are  dishonored,  does  not  make  them  "materially  false  statements  in 
writing"  given  fot  the  purpose  of  obtaining  property  on  credit.**^  Final- 
ly, if  it  is  clearly  shown  that  any  one  of  the  items  in  the  bankrupt's  finan- 
cial statement  was  materially  false,  though  others  may  be  open  to  dis- 
pute or  question,  or  may  be  successfully  defended,  it  is  the  plain  duty 
of  the  court  to  refuse  a  discharge.*** 

§  680.  Same;  Failure  to  Keep  Books  of  Account^The  bankruptcy 
act,  as  amended  in  1903,  provides  that  it  shall  be  a  ground  for  refusing  a 
discharge,  if  the  bankrupt  has  "with  intent  to  conceal  his  financial  con- 
dition, destroyed,  concealed,  or  failed  to  keep  books  of  account  or  rec- 
ords from  which  such  condition  might  be  ascertained."  This  does  not  re- 
quire that  the  bankrupt  shall  have  kept  books  of  account.  He  may  be 
entitled  to  his  discharge  though  he  has  nothing  whatever  to  show  in  the 
way  of  account  books  or  records.  To  bar  his  discharge  it  is  necessary 
that  his  omission  to  keep  accounts  should  have  resulted  from  a  wish  to 
conceal  his  financial  condition  from  his  creditors  and  in  pursuance  of 
an  intent  so  to  do.***  Thus,  the  fact  that  he  kept  no  books  of  account 
will  not  warrant  the  court  in  refusing  him  a  discharge,  where  the  busi- 
ness in  which  he  was  engaged  was  such  that  ordinarily  books  of  ac- 
count ^would  not  be  kept,***  or  where  he  was  an  employe  and  not  en- 
gaged in  any  business  of  his  own,***  or  where,  for  several  years  before, 
he  had  not  been  engaged  in  any  business  in  which  the  keeping  of  books 
would  be  necessary  or  appropriate.***'  So,  where  the  bankrupt  was  a 
farmer  and  not  a  business  man,  and  showed  entire  willingness  to  give 
evidence  as  to  facts  and  transactions  alleged  to  constitute  a  concealment 

230  In  re  Josephs  (D.  C.)  205  Fed.  548,       Fed.  885;    In   re  Josephson  (D.  O.)  229 
30  Am.  Bankr.  Rep.  586.  Fed.  272,  36  Am.  Bankr.  Rep.  505. 

"0  Firestone  v.  Harvey,  174  Fed.  574,  ^*'  ^^  ^^  ^^r"'  ^^  ^^-  l^^'  ^  Am. 

98  O.  C.  A.  420,  23  Am.  Bankr.  Rep.  468.  ^^''^^'  ^^P-  ^^^  •    ^°  "^  ^pava  (D.  C.) 

o.,  T           T.          r.    r^    r..  .r..   r:.  .  ^35  Fed.  779,  37  Am.  Bankr.  Rep.  799. 

ooo  J"".  ""^  I>arevski    (D.  C.)  171  Fed.  ,,,  j^   ^^  McCrea,  161   Fed.   246,  20 

288,  22  Am.  Bankr.  Rep.  571.  ^m.  Bankr.  Rep.  412. 

2*2  In  re  Brockman,  168  Fed.  1015,  21  2*8  SeUers  v.  Bell,  94  Fed.  801,  86  C. 

Am.  Bankr.  Rep.  251 ;   In  re  Keefer,  135  C.  A.  502,  2  Am.  Bankr.  Rep.  529. 
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of  assets,  it  was  considered  that  a  fraudulent  intent  could  not  be  imputed 
to  him  from  his  mere  failure  to  keep  any  books.^**  And  this  "intent  to 
conceal"  his  financial  condition  is  not  shown  as  to  a  building  contractor, 
where,  during  the  ten  years  he  had  been  engaged  in  the  business,  he 
never  had  kept  any  books  at  all.**'  Further,  the  failure  to  keep  proper 
books  of  account  in  a  business  which  had  been  entirely  closed  out  before 
the  bankruptcy,  there  being  no  debts  or  assets  arising  out  of  such  busi- 
ness, will  not  prevent  a  discharge.***  But  in  this  situation,  the  bankrupt 
must  show  that  everything  in  relation  to  the  discontinued  business  had 
been  so  fully  ended  that  no  account  therein  can  in  any  way  affect  the 
interests  of  his  creditors  at  the  time  of  his  bankruptcy.*** 

But  assuming  the  other  conditions  to  exist,  the  failure  to  keep 
books  need  not  have  been  systematic,  but  may  have  been  occasional; 
and  the  failure  to  enter  one  particular  transaction  on  the  books  may 
constitute  a  failure  to  "keep"  proper  books.  Thus,  for  example,  the 
sale  of  firm  assets  to  a  new  firm  composed  of  the  same  members  and 
one  other,  without  any  entry  of  the  transaction  on  the  books  of  the 
old  firm,  is  a  violation  of  the  act.**^  And  so  where  the  bankrupt  fails 
to  enter  on  his  books  a  transfer  of  property  made  about  the  time  when 
his  affairs  became  embarrassed,*"  or  a  transfer  of  his  business  to  his 
wife,  which  is  thereafter  supposed  to  be  continued  by  her,  but  with  no 
visible  difference  in  the  conduct  of  it,***  or  a  sale  of  his  stock  of  goods  in 
bulk  for  about  half  its  cost  and  under  circumstances  indicating  haste 
and  secrecy.***  So  the  prohibition  of  the  statute  must  be  applied  where 
the  bankrupt  mingled  his  wife's  money  and  his  own  and  deposited  it 
all  in  a  bank  in  his  wife's  name,  and  kept  no  account  or  record  to  show 
how  much  of  it  was  his,***  and  where  there  was  a  very  great  shrinkage 
of  the  bankrupt's  assets,  and  his  books  entirely  failed  to  show  what 
had  become  of  his  property.***  But  the  mere  fact  that  the  partners  in 
the  bankrupt  firm  sometimes  drew  out  for  personal  use  equal  sums,  with- 
out entering  the  .same  on  the  books,  is  not  enough  to  show  an  inten- 


246  In  re  Marsh,  2  Nat.  Bankr.  Newa, 

24T  In  re  Tanner,  192  Fed.  572,  27  Am. 
Bankr.  Rep.  615;  In  re  Arnold  (D.  O.) 
228  Fed.  75,  35  Am.  Bankr.  Rep.  740. 

248  In  re  Friedberg,  19  N.  B.'  R.  302, 
Fed.  Cas.  No.  5,116;  In  re  Keach,  1 
Low.  335,  3  N.  B.  R.  13,  Fed.  Cas.  No. 
7,629. 

249  Tyler  v.  Angevlne,  15  Blatchf.  536, 
Fed.  Cas.  No.  14,306. 

260  In  re  Colcord,  2  Hask.  455,  Fed. 
Cas.  No.  2,970a. 

aai  In  re  Grieves,  Fed.  Cas.  No.  5,809. 


See  In  re  Sims  (D.  C.)  213  Fed.  992, 
32  Am.  Bankr.  Rep.  564. 

282  In  re  Bemis,  104  Fed.  672,  5  Am. 
Bankr.  Rep.  36. 

208  In  re  Morgan,  101  Fed.  982,  4  Am. 
Bankr.  Rep.  402. 

264Braga8sa  v.  St.  Louis  Cycle,  107 
Fed.  77,  46  C.  0.  A.  154,  5  Am.  Bankr. 
Rep.  700. 

2  56  In  re  Brod,  166  Fed.  1011,  21  Am. 
Bankr.  Rep.  420,  affirmed  Brod  v.  J.  K. 
Orr  Shoe  Co.,  173  Fed.  1019,  97  0.  C. 
A.  667. 
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tion  to  conceal  their  financial  condition.***  And  a  merely  temporary  and 
accidental  omission  in  good  faith  and  for  a  reasonable  time  to  make  the 
proper  entries  would  not  be  a  failure  to  keep  the  books,  although  a 
cessation  to  keep  them,  on  purpose,  or  for  an  unreasonable  length  of 
time,  would  be.**' 

Of  course  it  is  not  necessary  for  the  bankrupt  to  keep  the  books 
with  his  own  hand.  In  one  case,  a  discharge  was  granted  to  a  bankrupt 
who  could  neither  read  nor  write  English,  though  he  kept  no  books 
but  a  cash  book  and  a  check  book,  in  which  the  entries  were  made  by  a 
young  woman  clerk  who  could  not  be  located  as  a  witness.***  On  the 
other  hand,  it  is  doubtful  if  the  bankrupt  can  excuse  himself  for  the  in- 
accurate or  unintelligible  condition  of  his  books,  by  showing  that  he 
left  the  entire  charge  of  them  to  a  bookkeeper  whom  he  believed  to  be 
competent.***  In  one  case  it  was  said:  "The  law  does  not  require 
traders  to  keep  a  bookkeeper,  but  to  keep  books,  and  they  are  responsi- 
ble to  see  that  it  is  done."  *•*  But  a  bankrupt  residing  in  New  York, 
and  being  a  member  of  a  firm  doing  business  in  Michigan,  is  not  pre- 
vented from  obtaining  his  discharge  either  by  the  failure  of  the  firm  to 
keep  proper  books  of  account  or  by  his  neglect  to  see  that  proper 
books  were  kept.**^  But  where  the  bankrupt  did  business  through  a 
corporation  which  he  owned  and  controlled,  his  failure  to  keep  books, 
either  individually  or  through  the  corporation,  so  as  to  show  his  bHsi- 
ness  transactions,  will  constitute  a  good  objection  to  his  discharge.*** 

§  681.  Same;  Destruction,  Mutilation,  or  Concealment  of  Books. — 
Destruction  or  concealment  of  books  of  account,  to  constitute  ground 
of  objection  to  a  bankrupt's  discharge,  must  appear  to  have  been  done  by 
the  bankrupt  himself,  or  at  least  with  his  knowledge  and  connivance.*** 
Thus,  a  bankrupt's  discharge  will  not  be  barred  by  the  fact  that  the 
account  books  of  a  corporation  for  which  he  was  bookkeeper,  and  in 
which  he  had  no  interest,  had  been  mutilated  before  they  came  into  the 
possession  of  the  corporation.**^  But  where  a  debtor  has  keep  books 
of  account  or  records  of  his  business  carried  on  before  the  enactment  of 
the  bankruptcy  law,  their  destruction  or  concealment,  after  the  passage  of 


.  26«  In  re  Mackenzie,  132  Fed.  114,  12 
Am.   Bankr.   Rep.  605. 

267  In  re  Hammond,  1  Low,  381,  3  N. 
B.  R.  273,  Fed.  Cas.  No.  5,0m);  In  re 
Burgess,  3  N.  B.  R.  196,  Fed.  Cas.  No. 
2,153. 

25 8  In' re  Mintzer,  197  Fed.  647,  28 
Am.  Bankr.  Rep.  743. 

259  See  In  re  Janavltz,  219  Fed.  870, 
135  C.  0.  A.  546,  34  Am.   Bankr.  Rep. 


105 :   In  re  Landersman  (D.  C.)  239  Fed. 
7CC,  38  Am.  Bankr.  Rep.  685. 

200  In  re  Hammond,  1  Low,  381,  3  N. 

B.  R.  273,  Fed.  Cas.  No.  5,999. 
2«iln  re  Garrison,  149  Fed.  178,   79 

C.  C.  A.  126,  17  Am.  Bankr.  Rep.  831. 
20  2  In  re  Berger,  200  Fed.  325,  29  Am. 

Bankr.  Rep.  712. 

2««  In  re  Brioe,  102  Fed.  114,  4  Am. 
Bankr.  Rep.  355. 

2  84  Bauman  v.  Feist,  107  Fed.  83,  40 
C.  C.  A.  157,  5  Am.  Bankr.  Rep.  703. 
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the  act,  will  be  ground  for  refusing  his  discharge,  if  done  with  the 
fraudulent  intent  denounced  by  the  statute.*** 

The  mutilation  of  books  of  account,  either  by  tearing  out  leaves 
or  by  changing  the  entries,  may  constitute  a  "destruction"  or  a  "conceal- 
ment" of  them,  according  to  the  circumstances.***  But  such  a  mutila- 
tion may  be  explained,  and  condoned  if  done  without  any  fraudulent 
intent.**'  Thus,  where  it  appears  that  certain  erasures  in  the  bankrupt's 
books  arose  from  errors  in  the  original  entries,  which  were  corrected  by 
erasing  the  figures  and  substituting  the  correct  ones  therefor,  and  there 
was  no  suggestion  of  a  fraudulent  intent,  a  discharge  will  not  be  refused 
because  of  such  erasures.*** 

If  the  bankrupt  testifies  that  he  does  not  know  where  his  books  of 
account  are,  when  they  are  in  fact  in  the  custody  of  one  of  his  credi- 
tors, where  he  knows  them  to  be  and  where  he  has  access  to  them,  he 
is  guilty  of  concealing  th^m,***  as  also  where  he  first  denies  having 
kept  any  books,  and  then,  when  investigation  has  shown  their  exist- 
ence, produces  only  one,  and  that  not  the  most  important.*'*  Bankrupts, 
however,  usually  profess  ignorance  as  to  what  has  become  of  their 
books,  at  least  if  they  have  not  been  produced  and  turned  over  to 
the  trustee  at  once;  and  if  such  ignorance  really  exists,  it  negatives  a 
fraudulent  purpose  of  concealing  them.  ^The  plausibility  of  such  an 
excuse  must  depend  on  many  surrounding  circumstances.  In  one 
case  a  discharge  was  granted  where  the  testimony  of  the  bankrupt  was 
that,  at  the  time  of  his  failure,  thinking  t^e  bopks  were  of  no  further 
value  to  him,  and  having  no  place  to  keep  them,  he  left  them  lying  in  the 
store  and  supposed  they  had  been  lost  or  mislaid  in  some  way  un- 
known to  him ;  *'*  and  so  in  another  case,  where  the  books  were  in  a 
safe  in  the  store  when  the  sheri«ff  levied,  and  the  bankrupt  said  he 
had  never  seen  the  books  since  and  did  not  know  what  had  become  of 
them;*'*  and  in  another  case,  where  the. books  had  been  turned  over  to 
a  brother-in-law  when  the  latter  bought  the-  business,  and  no  effort 
was  made  to  call  him  as  a  witness  or  require  the  production  of  the 
books.*'*  But  a  discharge  was  refused  in  a  case  where  the  books  were 
needed  to  explain  a  large  shrinkage  of  assets,  and  the  bankrupts  had 


2«5  In  re  Hirsch,  96  Fed.  468,  2  Am. 
Bankr.  Rep.  715. . 

2«8  In  re  Mendelsohn,  102  Fed.  119,  4 
Am.  Bankr,  Rep.  103. 

267  In  re  Nooman,  3  N.  B.  R.  267,  Fed. 
Cas.    No.  10,291. 

2«8ln  re  Antlsdel,  18  N.  B.  R.  289, 
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(D.  C.)  268  Fed.  fiOO,  45  Am.  Bankr. 
Rep.  434. 


2«»  In  re  Kamsler,  97  Fed.  194.  And 
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272  In  re  Stark,  96  Fed.  88,  2  Am. 
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turned  them  over  to  a  creditor  along  with  the  stock  in  the  store,  on  a 
bill  of  sale,  but  never  went  back  for  the  books  nor  made  any  effort  to 
recover  them;"*  and  in  a  case  where  the  bankrupt  testified  that  his 
wife  had  kept  the  books,  but  that  they  could  not  now  be  found.*'* 

Almost  any  records  which  might  serve  to  show  the  financial  condi- 
tion of  the  bankrupt  are  to  be  considered  "books  or  records"  within  the 
prohibition  against  their  destruction  or  concealment.  Thus,  where  the 
bankrupt  kept  no  proper  books  of  account,  but  did  keep  a  bank  account, 
his  canceled  checks  and  the  stubs  in  his  check  book  constitute  rec- 
ords from  which  his  financial  condition  could  to  some  extent  at  least 
be  ascertained;  and  his  destruction  of  such  records  shortly  before  his 
bankruptcy,  and  while  he  was  insolvent,  no  adequate  reason  being 
shown  therefor,  may  be  held  to  have  been  with  intent  to  conceal  his 
financial  condition,  and  be  ground  for  refusing  a  discharge.*'*  And  a 
similar  ruling  was  made  in  a  case  where  the  bankrupt  had  kept  no  ac- 
counts at  all  but  certain  loose  memoranda  bi  sales,  and  had  destroyed 
these.*" 

§  682.  Same;  Intent  to  Conceal  Financial  Condition. — ^Under  the 
bankruptcy  act  of  1867,  it  was  not  necessary  that  the  bankrupt's  omission 
to  keep  proper  books  of  account  should  have  been  willful  or  fraudulent, 
in  order  to  bar  his  discharge;  the  intent  was  immaterial;  the  mere 
omission  was  the  thing  forbidden.*'*  But  the  present  statute  provides 
that  the  discharge  may  be  refused  on  this  ground  only  when  the  failure 
to  keep  books,  or  their  destruction  or  concealment,  was  "with  intent  to 
conceal  his  financial  condition,"  in  this  respect  following  the  English 
law,  whereby  an  intent  on  the  part  of  the  bankrupt  to  conceal  the  true 
state  of  his  aflFairs  must  be  coupled  with  the  willful  omission  to  keep 
proper  books.  As  the  act  of  1898  stood  originally,  it  required  that  this 
intent  should  have  been  "fraudulent"  and  "in  contemplation  of  bankrupt- 
cy." But  the  words  quoted  were  stricken  out  by  the  amendment  of 
1903,  so  that,  at  present,  if  there  was  an  intent  to  conceal  his  financial 
condition,  it  is  not  necessary  to^  show  that  it  was  fraudulent.*'*    This 


274  In  re  Ablowlch,  99  Fed.  81,  3 
Am.  Bankr.  Rep.  586. 

«76  In  re  Wiedmann,  188  Fed.  684,  26 
Am.  Bankr.  Rep.  697. 

276  In  re  Hodge,  205  Fed.  824,  30  Am. 
Bankr.  Rep.  522.  But  compare  In  re 
Studebaker,  127  Fed.  951,  62  C.  C.  A. 
583,  11  Am.  Bankr.  Hep.  384.  Proof 
that  the  bankrupt  destroyed  his  cancel- 
ed checks  and  stubs  In  cleaning  out  his 
safe,  after  turning  his  business  over  to 
his  principal  creditor,  but  that  there- 
after he  and  his  attorney  stood  ready  to 
produce  all  books  pequired  by  the  trus- 


tee, does  not  show  an  Intent  to  conceal 
bis  financial  condition,  which  would  be 
necessary  to  prevent  his  discharfce  for 
the  destruction  of  the  checks.  In  re 
Rivas  (D.  C.)  268  Fed.  690.  45  Am. 
Bankr.   Rep.  434. 

2"  In  re  Hirshowitz,  194  Fed.  562.  27 
Am.  Bankr.  Rep.  701. 

278  In  re  Newman,  3  Ben.  20,  2  N.  B. 
R.  302,  Fed.  Cas.  No.  10,175;  In  re 
Solomon.  6  Phila.  (Pa.)  481,  2  N.  B.  K. 
285,  Fed.  Cas.  No  13,167 ;  In  re  Archen- 
brown,  12  N.  B.  R.  17.  Fed.  Cas.  No.  505. 

279  In  re  Hodge.  205  Fed.  824,  30  Am. 
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intent,  however,  is  an  indispensable  requisite  to  successful  opposition  to 
the  discharge.  The  mere  failure  of  the  bankrupt  to  keep  any  books  is 
not  enough.**®  Nor  is  it  enough  to  show  that  the  books  have  disap- 
peared,*** or  that  they  were  kept  in  a  negligent  or  careless  manner,*** 
or  that  the  true  state  of  the  bankrupt's  affairs  or  his  real  financial  con- 
dition cannot  be  ascertained  from  the  books  as  kept.***  It  is  further  nec- 
essary to  show  that  the  failure  to  keep  books,  or  their  destruction  or  con- 
cealment, or  the  manner  of  keeping  them  resulted  from  the  bankrupt's 
intention  to  use  this  means  of  concealing  his  financial  condition.***  And 
the  exact  intention  on  the  part  of  the  bankrupt  is  important.  Where  a 
transaction  alleged  to  have  been  fraudulent  was  fully  entered  on  the 
books,  although  the  entries  were  made  to  deceive  the  general  creditors, 
yet  if  they  were  not  made  with  an  intent  to  falsify  the  books,  the  particu- 
lar intention  denounced  by  the  statute  is  not  present.***  But  converse- 
ly, if  the  bankrupt  meant  to  conceal  his  financial  condition,  and  for  that 
reason  kept  no  books,  it  is  immaterial  what  the  actual  effect  on  credi- 
tors may  have  been.*** 

The  objecting  creditors  must  assume  the  burden  of  proving  this  in- 
tent on  the  part  of  the  bankrupt.**'  Naturally  the  mental  state  involved 
in  the  harboring  of  an  intent  is  not  susceptible  of  proof  by  direct  evi- 
dence, unless  it  may  be  by  the  bankrupt's  own  admissions,***  as  ap- 
peared in  one  case  where  the  bankrupt  deposited  his  money  in  his  wife's 
name  and  made  no  entry  on  his  own  books,  and  admitted  that  he  did  this 
to  keep  his  creditors  from  "jumping  on  it"  before  he  had  an  opportunity  to 
use  it.***  But  proof  of  various  circumstances  supporting  the  hypothesis 
that  lie  entertained  such  an  intent,  or  all  pointing  to  such  an  intent  as  the 


Bankr.  Rep.  522;  In  re  Hanna,  168 
Fed.  238,  21  Am.  Bankr.  Rep.  843;  In  re 
Linker  (D.  C.)  222  Fed.  UTS,  33  Am. 
Bankr.  Rep.  709.  See  In  re  Helfgott  (D. 
G.)  245  Fed.  358,  40  Am.  Bankr.  Rep. 
196. 

2  80  In  re  Brown,  199  Fed.  356,  29  Am. 
Bankr.  Rep.  73;  Sherwood  Shoe  Co.  v. 
Wlx,  240  Fed.  692,  153  0.  C.  A.  490.  38 
Am.  Bankr.  Rep.  670;  In  re  Newbury 
&  Dunham,  209  Fed.  195,  126-  C.  C.  A. 
207,  31  Am.  Bankr.  Rep.  365. 

281  In  re  Philippe,  98  Fed.  844,  3  Am. 
Bankr.  Rep.  542. 

2  82  In  re  Haskell,  164  Fed.  301,  20 
Am.  Bankr.  Rep.  914;  In  re  Wix  (D. 
C.)  236  Fed.  262,  38  Am.  Bankr.  Rep. 
185. 

2  83  In  re  Brice,  102  Fed.  114,  4  Am. 
Bankr.  Rep.  355;  In  re  Lafleche,  109 
Fed.  307,  6  Am.  Bankr.  Rep.  483 ;  In  re 
Landersman  (D.  C.)  239  Fed.  766,  38 
Am.  Bankr.  Rep.  685. 


284  Van  Ingen  v.  Schophofen,  129  Fed. 
352,  64  C.  C.  A.  22,  12  Am.  Bankr.  Rep. 
24;  In  re  Allendorf,  129  Fed.  981,  12 
Am.  Bankr.  Rep.  320;  In  re  Idzall^  96 
Fed.  314,  2  Am.  Bankr.  Rep.  741;  In  re 
Carmichael,  96  Fed.  594,  2  Am.  Bankr. 
Rep.  815;  In  re  Spear,  103  Fed.  779,  4 
Am.  Bankr,  Rep.  617;  In  re  Boasberg, 
1  Nat.  Bankr.  News,  133. 

286  In  re  Hamilton,  133  Fed.  823,  13 
Am.  Bankr.  Rep.  333. 

288  In  re  Schachter,  170  Fed.  683,  22 
Am.  Bankr.  Rep.  389. 

287  In  re  Forth,  151  Fed.  951.  18  Am. 
Bankr.  Rep.  186;  In  re  Shertzer,  99 
Fed.  706,  3  Am.  Bankr.  Rep.  699;  In 
re  Finan,  2  Nat.  Bankr.  News,  872. 

288  In  re  Feldstein,  115  Fed.  259,  53  O. 
C.  A.  479,  8  Am.  Bankr.  Rep.  160. 

288  In  re  Bragasa,  2  Nat  Bankr. 
News,  837. 
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only  explanation  of  his  conduct,  will  raise  a  presumption  that  such  an 
intent  existed,  and  this  will  justify  the  refusal  of  a  discharge,  unless 
the  facts  are  satisfactorily  explained  by  the  bankrupt.***    Such  explana- 
tions are  often  attempted  by  bankrupts,  and  have  sometimes  passed  mus- 
ter.   In  one  case,  the  bankrupt  was  a  dealer  in  pianos,  and  his  books 
showed  all  receipts  from  customers  who  had  taken  pianos  on  lease  or 
conditional  sale  or  time  sales,  but  not  receipts  for  pianos  sold  for  cash. 
His  explanation  was  that  he  did  not  want  his  salesmen  to  know  that  he 
was  selling  pianos  at  cost  for  cash,  and  it  was  held  that  no  "intent  to 
conceal  his  financial  condition"  had  been  established,  for  concealment 
can  exist  only  when  it  obtains  with  reference  to  persons  entitled  to 
know  the  facts.***     So  it  was  held  a  reasonable  excuse  for  failure  to 
enter  certain  loans  on  the  bankrupt's  books  that  he  was  afraid  that,  if 
the  objecting  creditor  knew  that  he  got  money  outside,  he  would  close 
him  up,  whereas  the  bankrupt  hoped  that  he  could  work  along  from  sea- 
son to  season  and  eventually  pay  his  debts.***    And  so  in  a  case  where  it 
appeared  that  the  bankrupt  had  not  kept  such  books  or  records  as  would 
be  sufficient  to  disclose  his  true  financial  condition,  but  that  his  system 
or  method  of  keeping  his  accounts,  incomplete  and  insufficient  as  it  was, 
had  been  persisted  in  by  him  during  the  whole  time  he  had  been  in  busi- 
ness (about  nine  years)  and  had  not  been  in  any  respect  changed  after 
the  passage  of  the  present  bankruptcy  act.**'    On  the  other  hand,  a  bank- 
rupt is  not  entitled  to  a  discharge  where  he  admittedly  destroyed  his 
books  of  account  with  intent  to  conceal  th€  record  of  his  business,  though 
he  testified  that  his  motive  was  to  destroy  evidence  that  might  have 
been  used  in  a  criminal  prosecution  against  him  for  violating  a  state 
.  statute.***    It  is  also  proper  to  refuse  a  discharge  where  the  bankrupt 


2'»oin  re  Janavltz,  219  Fed.  876,  135 
O.  C.  A.  546,  34  Am.  Bankr.  Rep,  105; 
In  re  Weston,  206  Fed.  281,  124  C.  C. 
A.  345,  30  Am.  Bankr.  Rep.  647 ;  In  re 
Shrimer  (D.  C.)  228  Fed.  794,  36  Am. 
Bankr.  Rep.  404;  McKibbon,  Dris<^ll 
&  Dorsey  v.  HaskeU,  198  Fed.  639,  117 
C.  C.  A.  343,  28  Am.  Bankr.  Rep.  5S8; 
In  re  Alvord  (D.  C.)  135  Fed.  236.  14 
.\m.  Bankr.  Rep.  264;  In  re  Feldsteiu 
(D.  C.)  108  Fed.  794,  6  Am.  Bankr.  Rep. 
458;  In  re  Studebaker  (D.  C.)  124  Fed. 
045,  10  Am.  Bankr.  Rep  205;  In  re 
Konyon  (D.  C.)  112  Fed.  658,  7  Am. 
Bankr.  Rep.  527 ;  In  re  Cashnian  TD.  C.) 
103  Fed.  67,  4  Am.  Bankr.  Rep.  326;  In 
re  Morgan  (D.  C.)  101  Fed.  982,  4  Am. 
Bankr.  Rep.  402.  A  bankrupt  who  con- 
ducted an  extensive  boot  and  shoe  busi- 
ness, and  whose  stock  in  trade  exceedtnl 
$10,000,  must,  where  he  failed  to  keep 
books  of  account  or  records  showini?  an 
account  of  stock,  liabilities,  and  assets. 


be  deemed  to  have  intended  to  cooceal 
his  financial  condition,  so  that  a  dis- 
charge should  be  denied.  In  re  Amster 
(D.  C.)  249  Fed.  256,  41  Am.  Bankr. 
Rep.  249. 

2»iln  re  Barthier  (D.  C.)  188  Fed. 
394,  33  Am.  Bankr.  Rep.  900.  But  where 
a  bankrupt  kept  books  until  he  became 
financially  Involved,  and  then  omitted 
entries  for  the  admitted  purpose  of  con- 
cealing his  condition  from  his  employes, 
it  may  properly  be  inferred  that  he  also 
intended  concealment  from  his  creditors. 
In  re  Han-ell  (D.  C.)  263  Fed.  954,  45 
Am.  Bankr.  Rep.  37. 

2  02  Van  Ingen  v.  Schophof^i,  129  Fed. 
3r)2,  64  C.  C.  A.  22,  12  Am.  Bankr.  Rep. 
24. 

2  98  In  re  Idzall,  96  Fed.  314,  2  Am. 
Bankr.  Rep.  741. 

284  In  re  Wolf,  156  Fed.  543.  19  Am. 
Bankr.  Rep.  70. 
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concealed  or  destroyed  his  books  in  order  to  thwart  an  investigation  into 
his  financial  condition/**^  or  where  he  destroyed  them  when  he  was 
preparing  to  file  a  petition  in  bankruptcy,  and  the  books  were  material 
to  a  proper  understanding  of  the  state  of  his  affairs.***  And  his  omis- 
sion to  make  proper  entries  on  the  books  is  not  excused  by  his  saying  that 
he  thought  it  unnecessary  for  his  creditors  to  know  that  he  was  getting 
money  from  his  wife.'*' 

§  683.  Same;  Contemplation  of  Bankruptcy. — In  its  original  form 
the  bankruptcy  act  of  1898  provided  that  the  failure  to  keep  books  of 
account  or  records,  or  their  destruction  or  concealment,  should  be  ground 
for  refusing  the  bankrupt's  discharge  only  in  case  such  acts  or  omissions 
on  his  part  were  "in  contemplation  of  bankruptcy."  And  it  was  held 
that  this  meant  contemplation,  on  the  part  of  a  debtor,  of  filing 
his  voluntary  petition  in  bankruptcy,  or  of  involuntary  bankruptcy  pro- 
ceedings being  taken  against  him  by  his  creditors  for  some  act  which 
the  statute  makes  an  act  of  bankruptcy;  and  that  the  phrase  did  not 
mean  merely  contemplation  of  a  state  of  insolvency.***  And  since  there 
could  be  no  contemplation  of  bankruptcy,  in  this  sense,  at  a  time  when 
no  bankruptcy  law  was  in  existence,  such  acts  or  omissions  were  no 
ground  for  refusing  to  discharge  the  bankrupt  when  occurring  before 
the  enactment  of  the  statute.***  But  these  words  were  stricken  out  by 
the  amendment  of  1903,  and  are  therefore  no  longer  of  importance.*^ 

§  684.  Same;  What  are  Proper  Books  of  Account. — ^The  question, 
whether  or  not  the  bankrupt  has  kept  proper  books  of  account,  is  in 
every  case  a  question  of  evidence,  and  it  depends  largely  upon  the  na- 
ture and  extent  of  the  business  which  he  has  carried  on.***  The  test 
is  this:  If  a  competent  accountant  can,  from  an  examination  of  the 
books  produced  and  in  the  possession  of  the  trustee,  determine  the 
true  financial  condition  of  the  debtor,  they  are  sufficient  to  justify  grant- 
ing him  a  discharge.***     The  law  does  not  require  that  the  bankrupt 


a»5  Ablowich  v.  Stursberg,  105  Fed. 
751,  45  C.  C.  A.  31,  5  Am.  Bankr.  Rep. 
403. 

2'»6  In  re  Conley,  120  Fed.  42,  9  Am. 
Bankr.  Rep.  496. 

2»7  In  re  Koelle,  171  Fed.  267,  22  Am. 
Bankr.  Rep.  515. 

20  8  In  re  Hirscb,  96  Fed.  468.  2  Am. 
Baukr.  Rep.  715;  In  re  Carmlchael,  96 
Fed.  594,  2  Am.  Bankr.  Rep.  SI.";  In  re 
Morgan,  101  Fed.  982,  4  Am.  Bankr.  Rep. 
402:  In  re  Bamberger,  2  Nat.  Bankr. 
N?ws,  95;  In  re  Stark,  1  Nat.  Bankr. 
News,  232.    See  In  re  Feldstein,  115  Fed. 


259.  53  O.  C.  A.  479,  8  Am.  Bankr.  Rep. 
160. 

=  f'»  In  re  Hirscb,  96  Fed.  468,  2  Am. 
Bankr.  Rep.  715;  In  re  Carmichael,  96 
Fed.  594,  2  Am.  Bankr.  Rep.  815;  In  re 
Ilolman,  92  Fed.  512,  1  Am.  Bankr.  Rep. 
(JOO. 

^•"oAct  Cong.  Feb.  5,  190.3,  32  Stat 
797,  amending  Bankruptcy  Act  1898,  § 
14b. 

301  In  re  Newman,  3  Ben.  20,  2  N.  B. 
R.  .302,  Fed.  Cas.  No.  10,175. 

802  In  re  Gaj',  1  Hask.  108,  Fed.  Cas. 
No.  5,279;    In  re  Bellis,  4  Ben.  53,  Fed. 
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shall  have  kept  any  particular  kind  of  books,  or  that  his  books  shall 
have  been  kept  according  to  any  special  mode  or  system  of  bookkeep- 
ing, or  in  the  most  scientific  and  approved  manner,  but  only  that  they 
shall  disclose  his  financial  condition.*®*  As  remarked  in  one  case,  "in 
construing  this  statute,  courts  deal  with  both  the  creditor  and  the 
bankrupt  in  the  light  of  the  character  of  the  business  of  the  bankrupt. 
Some  unfortunate  debtors  are  illiterate  and  whose  business  has  been 
such  as  the- court  would  not  expect  accounts  of  to  be  kept.  In  other 
cases  account  books  are  required,  but  not  with  the  formality  or  preci- 
sion that  business  men  of  experience  would  keep.  There  is  and  can 
be  no  hard  and  fast  rule  upon  the  question  as  to  the  precise  kind  of 
account  books  that  must  be  kept  and  produced.  *  *  *  Books  of 
account,  however  crudely  kept,  but  kept  with  honesty  and  presented  to 
the  trustee  and  referee  would  have  been  a  solution  of  the  entire  situa- 
tion."*^ Thus,  where  bankrupt  stockbrokers  kept  certain  individual 
accounts  of  customers  in  their  general  ledger  by  number,  instead  of 
by  the  name  of  the  customer,  but  also  kept  other  records,  such  as  let- 
ters of  instruction  or  powers  of  attorney,  from  which  such  accounts 
might  be  readily  identified,  it  cannot  be  said  that  they  had  failed  to 
keep  books  of  account  from  which  their  financial  condition  could  be 
ascertained.*®*  In  another  case,  a  bankrupt's  stock  consisted  in  part  of 
a  stock  of  goods  which  he  had  brought  over  from  a  former  business, 
and  the  partners  in  the  new  business  being  unable  to  agree  on  the  dis- 
count to  be  made  from  the  cost  price,  the  items  of  such  stock  were 
valued  at  cost  and  set  down  in  lead  pencil  in  the  inventory,  so  that  by 
making  a  proper  discount  from  the  items  so  entered,  the  exact  status 
of  the  firm  at  any  particular  time  could  be  determined.  It  was  held 
that  the  failure  to  take  stock  and  inventory  the  value  of  all  the  assets 
at  the  end  of  each  year  did  not  show  that  the  firm's  books  were  im- 
properly kept  for  the  purpose  of  concealing  its  financial  condition.*** 
It  may  be  said  further  that  casual  mistakes  in  the  books  will  not  prevent 
the  granting  of  a  discharge,**'  nor  the  fact  that  the  books,  having  been 
in  charge  of  a  competent  bookkeeper,  were  inaccurate  on  account  of  mis- 


Cas.  No.  1,275;  In  re  Schumpert,  Fed. 
Cas.  No.  12,491;  In  re  Bartenback,  Fed. 
Cas.  No.  1,068;  In  re  Vemia,  5  Fed.  723; 
In  re  Frey,  9  Fed.  376;  In  re  Graves,  24 
Fed.  550;  In  re  Simon,  201  Fed.  1004, 
29  Am.  Bankr.  Rep.  808. 

303  In  re  Simon,  201  Fed.  1004,  29  Am. 
Bankr.  Rep.  808;  In  re  Frey,  9  Fed. 
376;  In  re  Idzall,  96  Fed.  314,  2  Am. 
Bankr.    Rep.    741:    In   re   Chamberlain, 


125  Fed.  629,  11  Am.  Bankr.  Rep.  95; 
In  re  McCarthy.  Fed.  Cas.  No.  8,680. 

804  Baylor  v.  Rawlings,  200  Fed.  131, 
118  C.  C.  A.  305,  28  Am.  Bankr.  Rep.  773. 

30  8  In  re  A.  O.  Brown  &  Co.  (C.  C.  A.) 
204  Fed.  63,  30  Am.  Bankr.  Rep.  305. 

800  In  re  Marcus,  203  Fed.  29,  30  Am. 
Bankr.  Rep.  176. 

SOT  In  re  Winsor,- 16  N.  B.  R.  152,  Fed. 
Cas.  No.  17,885. 
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understanding,  inadvertence,  or  mistakes,*^  nor  on  account  of  obscuri- 
ties which  need  explanation,  when  they  are  in  fact  explained.*®*  But 
if  the  books  are  unintelligible,  and  the  intent  to  conceal  is  made  out,  a 
discharge  cannot  be  granted  to  the  bankrupt."* 

It  was  said  above  that  the  law  does  not  require  the  keeping  of  any 
particular  kind  of  books.     There  are  certain  books  which  are  almost 
invariably  kept,  and  regarded  as  indispensable,  in  all  well-conducted 
business.     Yet  the  absence  of  any  one  of  these  may  be  pardoned,  if 
the  necessary  information,  that  is,  the  true  financial  condition  of  the 
bankrupt,  can  be   ascertained   from   other  existing  books  or  records. 
Thus,  generally,  a  tradesman  must  keep  an  invoice  or  stock  book.*^^ 
But  the  want  of  an  invoice  book  will  not  prevent  his  discharge  where 
he  has  so  preserved  his  invoice  bills  that  a  complete  account  of  all  goods 
received  by  him  can  be  made  out  from  them*^*     So,  failure  to  keep  a 
cash  book  may  be  fatal  to  the  application  for  discharge,  if  the  conse- 
quence is  that  it  is  impossible  to  determine  the  state  of  the  bankrupt's 
affairs,***  but  not  where  cash  receipts  and  payments  may  be  shown  from 
other  books,***  as  from  a  bank  book  and  an  account  book  of  receipts 
and  expenditures.*"    The  "blottter"  may  become  an  important  or  even 
an  indispensable  book,  as  where  the  latest  sales  of  goods  were  entered 
on  it,  but  not  posted  up  in  the  journal  and  ledger.***    And  books  show- 
ing only  the  aggregate  monthly  purchases  and  sales  are  not  proper 
books  of  account.**'.    And  so,  where  the  books  of  a  firm  doing  an  ex- 
tensive business  do  not  show  the  state  of  accounts  between  the  part- 
ners, they  are  not  entitled  to  a  discharge.***    A  custom  of  keeping  no 
proper  books,  but  making  entries  of  various  transactions  on  as  many 
slips  of  paper,  which  are  not  elsewhere  "recorded  or  otherwise  co-ordi- 
nated, has  generally  been  regarded  as  not  enough  to  satisfy  the  stat- 
ute.***   But  a  mere  pocket  memorandum  book  may  be  a  sufficient  "rec- 
ord" to  disclose  the  bankrupt's  financial  condition,***  though  not  if  it 
is  so  loosely  kept  that  he  himself '  cannot  tell  from  it  the  amount  of  his 


808  In  re  Marcus,  203  Fed.  29,  30  Am. 
Bankr.  Rep.  176. 
«o»  In  re  Townsend,  2  Fed.  559. 

810  In  re  Mackay^  4  N.  B.  R.  66,  Fed. 
Cas.  No.  8,837. 

811  In  re  White,  2  N.  B.  R.  590,  Fed. 
Cas.   No.  17,532. 

812  In  re  Reed,  12  N.  B.  R.  390,  Fed. 
Cas.  No.  ll,a^. 

818  In  re  BelUs,  4  Ben.  53,  3  N.  B.  R 
496y  Fed.  Cas.  No.  1,275. 

814  In  re  Hannahs,  8  Ben.  475,  Fed. 
Cas.  No.  6,032. 


818  In  re  Marsh,  19  N.  B.  R.  297,  Fed. 
Cas.  No.  9.109. 

8i«  Longis  V.  Creditors,  20  La.  Ann.  15. 

3iTln  re  Anketell,  19  N.  B.  R.  268, 
Fed.  Cas.  No.  394. 

818  In  re  Jorey,  2  Bond,  a36,  2  N.  B. 
R.  6(58,  Fed.  Cas.  No.  7,530. 

810  In  re  Hammond,  1  Low.  381,  3  N. 

B.  R.  273,  Fed.  Cas.  No.  5,999;  In  re 
Perry,  Fed.  Cas.  No.  10,999;  In  re  Bam- 
berger, 2  Nat.  Bankr.  News,  95;  In  re 
Hunt,  26  Fed.  739. 

820  In  re  Howard,  180  Fed.  399,  103  a 

C.  A.  545,  24  Am.  Bankr.  Rep.  841. 
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business  or  the  particulars  6f  his  debts.***  And  the  practice  of  enter- 
ing transactions  of  a  particular  kind  only  in  a  private  memorandum 
book,  always  carried  by  the  bankrupt  himself  and  shown  to  no  one, 
is  evidence  of  an  intent  to  conceal  his  financial  condition.*** 

§  685.  Time  of  Application  for  Discharge. — ^A  bankrupt  may  file 
his  application  for  discharge  "after  the  expiration  of  one  month  and  with- 
in the  next  twelve  months  subsequent  to  being  adjudged  a  bankrupt"; 
and  "if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was 
unavoidably  prevented  from  filing  it  within  such  time,  it  may  be  filed 
within  but  not  after  the  expiration  of  the  next  six  months."  ***  As  to 
the  earliest  permissible  time  for  filing  the  application,  it  has  been  ruled 
that  "one  month"  means  one  calendar  month,  to  be  computed  by  ex- 
cluding the  first  day  and  including  the  last,  so  that  if  the  adjudication 
was  made  on  March  7th,  an  application  filed  on  April  7th  would  be 
premature.***  As  to  the  limitation  of  twelve  months,  this  gives  the  bank- 
rupt a  year  and  a  day  from  the  date  of  adjudication,  and  no  longer, 
unless  the  time  is  extended  by  the  judge  for  cause  shown  as  above 
stated.***  But  one  additional  day  may  be  added  where  the  last  day  of 
the  twelve  months  is  a  public  holiday.***  The  court,  however,  has  no 
power  to  open  an  adjudication  entered  on  default  in  involuntary  pro- 
ceedings, and  make  a  new  one,  to  permit  the  bankrupt  to  file  an  ap- 
plication for  discharge,  which  he  neglected  to  do  within  the  time  pre- 
scribed.**' It  is  no  part  of  the  referee's  duty  to  notify  the  bankrupt 
or  his  attorney  of  the  time  when  the  application  may  be  filed  or  of 
the  expiration  of  the  year  for  filing  it ;  the  bankrupt  himself  must  take 
notice  of  these  matters.***    And  the  limitation  of  the  statute  is  impera- 


«2i  In  re  Ne\^^nan,  3  Ben.  20,  2  N.  B. 
R.  302,  Fed.  Cas.  No.  10,175;  In  re  Gar- 
rison, 5  Ben.  430,  7  N.  B.  R.  287.  Fed. 
Cas.  No.  5,254. 

32  2  In  re  Pomerantz  &  Hopkins,  16S 
Fed.  444,  21  Am.  Bankr.  Rep.  857;  In  re 
Feldstein,  115  Fed.  259,  53  C.  C.  A.  479, 
S  Am.  Bankr.  Rep.  160. 

■T2  3  Bankruptcy  Act  1898.  §  14a. 

324  In  re  Goldberg,  1  Nat.  Bankr.  News. 
206.  "Adjudication,*'  with  respect  to 
rime,  means  the  date  of  the  entry  of  a 
decree  that  the  defendant  is  a  bankrupt. 
or,  If  such  decree  is  appealed  from,  then 
the  date  when  such  decree  is  ftnally 
confirmed.  Bankruptcy  Act  1808.  §  1,  cl. 
2.  An  objection  by  a  creditor  that  the 
petition  for  discharge  was  prematurely 
filed  cannot  be  waived  by  hira,  since  the 
court  is  bound,  for  the  protection  of  all 


the  cTedltors,  to  see  that  all  the  statu- 
tory conditions  of  granting  the  discharge 
are  fulfilled.    In  re  Wheeler,  5  Fed.  299. 

32  5  In  re  Holmes,  165  Fed.  225,  21 
Am.  Bankr.  Rep.  339.  But  there  are  de- 
cisions holding  that  the  "next  twelve 
months"  begin  to  run,  not  from  the  date 
of  the  adjudication,  but  from  the  expira- 
tion of  tlie  one  month.  In  re  Walters 
(D,  C.)  209  Fed.  133.  31  Am.  Bankr.  Rep. 
565:  In  re  Jacobs,  241  Fed.  620. 154  C.  C. 
A.  378,  39  Am.  Bankr.  Rep.  385. 

820  In  re  Lang,  2  N.  B,  R.  480.  Fe<1. 
Cas.  No.  8,056;  In  re  De  Lewandowski 
(D.  C.)  243  Fed.  787.  39  Am.  Bankr.  Rop. 
804. 

32  7  In  re  Morse,  168  Fed.  157,  21  Am. 
Bankr.  Rep.  709. 

32  8  In  re  Knauer,  133  Fed.  805. 13  Am. 
Bankr.  Rep.  503. 
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tive  and  not  merely  directory.  If  the  twelve  months  have  expired  with- 
out the  filing  of  an  application  (saving  the  case  where  the  bankrupt  was 
"unavoidably  prevented"  from  acting  in  time),  it  is  not  within  the  dis- 
cretion or  authority  of  the  court  to  entertain  the  application  or  to  grant 
a  discharge,  but  its  jurisdiction  and  authority  in  this  particular  are  at 
an  end.**®  And  a  bankrupt  who  has  failed  to  apply  for  his  discharge 
within  the  time  limited  cannot  thereafter  file  a  second  petition  in  bank- 
ruptcy, and  obtain  a  discharge  from  the  debts  which  were  scheduled 
and  provable  in  the  previous  bankruptcy.'^ 

After  the  expiration  of  the  twelve  months,  the  bankrupt  has  no  ab- 
solute right  to  apply  for  a  discharge,  but  he  may  be  allowed  to  do  so 
within  the  next  six  months,  by,  an  order  of  court,  based  on  a  petition 
to  the  judge  for  leave  to  file  such  application,  accompanied  by  satis- 
factory evidence  that  the  bankrupt  was  unavoidably  prevented  from 
making  his  application  within  the  year.**^  But  this  petition  must  abso- 
lutely be  presented  before  the  end  of  the  additional  six  months;  if  not, 
the  court  has  no  jurisdiction  to  act  upon  it.***  And  not  merely  must 
the  application  be  so  filed,  but  it  is  also  imperative  that  the  necessary 
showing  should  be  made  and  leave  of  court  obtained  to  file  it  before  the 
six  months  run  out.  In  one  case,  the  bankrupt  filed  his  application  six- 
teen months  after  the  adjudication,  but  without  obtaining  leave  to  do 
so  and  without  showing  cause  excusing  his  delay.  Afterwards,  but  more 
than  eighteen  months  after  the  adjudication,  he  presented  a  verified  pe- 
tition setting  forth  the  reasons  for  his  delay,  and  praying  for  leave  to 
file  his  application,  and  that  the  order  granting  such  leave  might  be 
entered  nunc  pro  tunc  as  of  the  date  when  the  application  was  orig- 
inally presented.  But  his  petition  was  denied,  on  the  ground  that  the 
failure  seasonably  to  obtain  leave  to  file  the  application  was  attributa- 


«2»  In  re  Knauer,  133  Fed.  805,  13  Am. 
Bankr.  Rep.  503;  In  re  Sloan,  13  Blatchf. 
67,  12  N.  B.  R.  59,  Fed.  Oas.  No.  12,945: 
In  re  Wilmott,  2  N.  B.  R.  .214,  Fed.  Ca.s. 
No.  17,778:  In  re  Greenfield,  2  N.  B.  R. 
298.  Fed.  Cas.  No.  5,774;  In  re  Martin. 
2  N.  B,  R.  548,  Fed.  Cas.  No.  9,153;  In 
re  Sclienck,  5  N.  B.  R.  93,  Fed.  Cas.  No. 
12,447;  In  re  Barrett,  11  N.  B.  R.  527, 
Fed.  Cas.  No.  1,044.  See  In  re  Canady, 
2  Biss.  75,  3  N.  B.  R.  11,  Fed.  Cas.  No. 
2,377. 

380  In  re  Silverman,  157  Fed.  675,  19 
Am.  Bankr.  Rep.  4G0;  In  re  Loughran, 
218  Fed.  619,  134  C.  C.  A.  377,  33  Am. 
Bankr.  Rep.  350. 

881  In  re  Wolff,  100  Fed.  430,  4  Am. 
Bankr.  Rep.  74.    See  In  re  Donaldson,  2 


Dill.  546,  11  N.  B.  R.  460,  Fed.  Cas.  No. 
:?,982;  In  re  Lowenstein,  3  Dill.  145,  13 
N.  B.  R.  479,  Fed.  Cas.  No.  8,573.  The 
court,  for  cause  shown,  may  extend  the 
time  within  which  an  application  for  a 
discharge  may  be  filed  by  the  administra- 
tor of  a  bankrupt  dying  pending  the 
bankruptcy  proceedings.  In  re  Agnew 
CD.  C.)  225  Fed.  650,  35  Am.  Bankr.  Rep. 
709. 

332  In  re  Levenstein,  180  Fed.  957, 
24  Am.  Bankr.  Rep.  822;  In  re  W&gner, 
139  Fed.  87,  15  Am.  Bankr.  Rep.  100; 
In  re  Fahy,  116  Fed.  239,  8  Am.  Bankr. 
Rep.  354;  In  re  Schwartz  (D.  C.)  248 
Fed.  841,  41  Am.  Bankr.  Rep.  246;  In  re 
Snell  (D.  C.)  244  Fed.  613,  40  Am.  Bankr. 
Rep.  356;  In  re  Taunton  (D.  C.)  216  Fed. 
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ble  to  the  laches  of  the  party  and  not  to  the  act  of  the  court"*  A  peti- 
tion of  this  kind,  if  filed  in  due  season,  is  addressed  to  the  discretion  of 
the  court,  and  therefore  notice  to  creditors  is  not  required,  unless  the 
judge  shall  direct  that  notice  be  given,  and  then  its  terms  and  time  are 
within  his  own  judgment.***  As  to  what  circumstances  are  sufficient  to 
show  that  the  bankrupt  was  "unavoidably  prevented"  from  filing  his  ap- 
plication within  the  regular  time,  it  is  in  the  power  of  the  coijrt  to  give 
a  liberal  construction  to  the  phrase  quoted.***  Thus,  where  the  delay 
in  filing  an  application  for  discharge  was  due  to  the  fault  of  a  clerk  or 
other  employee  of  the  bankrupt's  attorney,  or  to  the  fault  of  employees 
in  the  postal  service,  a  nunc  pro  tunc  order  allowing  the  filing  of  the 
application  may  be  made.***  So,  where  bankrupt's  counsel  delayed  more 
than  a  year  in  filing  his  petition  for  discharge,  under  the  belief  that 
certain  proceedings  in  a  state  court  should  first  be  terminated.**' 

It  should  also  be  noted  that  the  Soldiers'  and  Sailors*  Civil  Relief 
Act,  March  8,  1918,  c.  20,  §  205,  authorized  the  suspension  or  stay  of  all 
civil  proceedings,  until  the  termination  of  the  war  then  in  progress, 
against  persons  in  the  military  service  of  the  United  States,  It  is  prob- 
able that  this  would  authorize  the  suspension  of  bankruptcy  proceed- 
ings against  a  person  in  the  military  service,  or  authorize  the  court 
to  receive  his  application  for  discharge  in  bankruptcy  after  the  termi- 
nation of  the  war,  or  after  his  return  from  the  service,  without  refer- 
ence to  the  limitation  of  time  in  the  bankruptcy  act.  But  in  a  case 
where  it  was  shown,  not  that  the  bankrupt  himself  had  entered  the 
military  service,  but  that  his  attorney  had  done  so,  and  that  the  latter 
had  turned  over  the  case  to  another  attorney,  who  neglected  to  file  the 
application  for  discharge  until  more  than  18  months  after  the  adjudi- 
cation, it  was  held  that  these  facts  did  not  vest  the  court  with  juris- 
diction to  entertain  the  application.*** 

But  in  ordinary  circumstances  and  conditions  it  should  be  remem- 
bered that  the  law  allows  the  bankrupt  eleven  months  in  which  to  make 
his  application,  and  that  a  discharge  in  bankruptcy  is  a  great  privilege, 
mercifully  allowed  by  the  law,  but  wholly  for  his  own  benefit.  It  is 
therefore  not  too  much  to  expect  that  he  should  pay  keen  attention  to 


987,  33  Am.  Baiikr.  Rep.  308;  In  re  De 
Lewandowski  (I).  C.)  243  Fed.  787,  39 
Am.  Bankr.  Rep.  804. 

88  3  In  re  Wolff,  100  Fed.  430,  4  Am. 
Bankr.  Rep.  74. 

884  In  re  Churchill,  197  Fed,  111,  28 
Am.  Bankr.  Rep.  607;  In  re  Chase,  186 
Fed.  408,  26  Am.  Bankr.  Rep.  456;  In  re 
Fritz,  173  Fed.  560,  23  Am.  Bankr.  Rep. 
84. 


385  In  re  Churchill,  197  Fed.  Ill,  28 
Am.  Bankr.  Rep.  607;  In  re  Waller,  249 
Fed.  187,  161  C.  C.  A.  223,  41  Am.  Bankr. 
Rep.  314. 

336  In  re  Daly  (D.  C.)  224  Fed.  263, 
35  Am.  Bankr.  Rep.  219. 

837  In  re  Swain  (D.  G.)  243  Fed.  781. 
39  Am.  Bankr.  Rep.  841. 

888  In  re  Weldon  (D.  0.)  262  Fed.  828, 
45  Am.  Bankr.  Rep.  196. 
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his  rights  in  this  particular,  and  that  causes  preventing  him  from  act- 
ing  within  the  allotted  time  should  be  very  serious  indeed.  It  has  been 
ruled  that  nothing  can  be  considered  sufficient  cause  for  delay  which 
could  have  been  avoided  by  ordinary  diligence  and  attention  on  his  part, 
where  he  was  informed  by  his  attorney  of  the  time  when  he  must  file 
his  application  and  had  plenty  of  time  to  prepare.***  Where  the  bank- 
rupt or  members  of  his  family  were  sick  and  he  had  no  money  to  pay 
for  preparing  his  application  for  discharge,  this  may  be  an  acceptable 
excuse  for  delay  beyond  the  year  allowed,***  but  not  wfiere  it  appears 
that  there  was  nothing  to  prevent  his  attorney  from  preparing  the  pe- 
tition for  his  signature  and  verification  within  the  appointed  time,*"** 
and  merely  to  say  that  the  necessity  of  filing  the  petition  was  over- 
looked owing  to  press  of  business  is  no  excuse  at  all.***  And  where 
the  fact  is  such  that,  if  the  bankrupt  had  applied  for  his  discharge  within 
the  twelve  months,  it  would  necessarily  have  been  refused,  because  of 
his  discharge  in  voluntary  proceedings  within  six  years  previously,  this 
fact  does  not  "unavoidably  prevent"  him  from  taking  action  within  the 
twelve  months,  and  therefore  does  not  justify  an  extension  of  time 
until  after  the  six-year  period  shall  have  expired.***  If  the  court  grants 
an  extension  of  time  on  ah  insufficient  showing,  creditors  may  move 
to  vacate  the  order.***  But  no  question  of  this  kind  can  be  raised  on 
the  hearing  of  the  application  for  discharge.  In  other  words,  when 
leave  to  file  the  application  out  of  time  has  been  granted,  and  the  order 
has  not  been  vacated  or  withdrawn,  its  propriety  is  judicially  settled, 
and  when  the  application  comes  on  for  hearing,  creditors  can  oppose 
the  discharge  only  on  the  statutory  grounds.*** 

§  686.  Petition  for  Discharge. — "The  petition  of  a  bankrupt  for  a 
discharge  shall  state  concisely,  in  accordance  with  the  provisions  of  the 
act  and  the  orders  of  the  court,  the  proceedings  in  the  case  and  the  acts 
of  the  bankrupt."  **•  But  if  it  is  defective,  either  in  respect  to  the  alle- 
gations of  fact  or  the  prayer  for  relief,  the  court  may  permit  its  amend- 
ment.**' Thus,  where  one  member  of  a  bankrupt  firm  desires  to  apply 
separately  for  his  discharge,  the  petition  therefor  should  recite  the  ad- 


88»  In  re  Daly  (D.  C.)  205  Fed.  1002, 
30  Am.  Bankr.  Rep.  475. 

»4o  In  re  Casey,  195  Fed.  322,  28  Am. 
Bankr.  Rep.  359. 

8  41  In  re  Lewin,  135  Fed.  252,  14  Am. 
Bankr.  Rep.  358. 

842  In  re  Anderson,  134  Fed.  319,  14 
Am.  Bankr.  Rep.  221;  In  re  Daly  (D.  C.) 
205  Fed.  1002,  30  Am.  Bankr.  Rep.  475. 

848  In  re  Vaine,  186  Fed.  535;  In  re 
Chase,  186  Fed.  408,  26  Am.  Bankr.  Rep. 
456. 


«**  In  re  Haynes  &  Sons,  122  Fed.  560, 
10  Am.  Bankr.  Rep.  13;  In  re  Maier  (D. 
C.)  256  Fed.  60,  43  Am.  Bankr.  Rep.  509. 

84  5  In  re  Haynes  &  Sons,  122  Fed.  560, 
10  Am.  Bankr.  Rep.  13. 

346  General  Order  No.  31.  For  the 
form  for  a  petition  for  discbarge,  see 
Official  Form  No.  57. 

84  7  In  re  Kaufman,  136  Fed.  262,  14 
Am.  Bankr.  Rep.  393. 
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judication  of  the  firm  and  of  the  petitioner  as  a  member  of  it,  and  should 
pray  for  a  discharge  from  both  firm  and  individual  debts,'**  but  if  faulty 
in  these  particulars,  it  may  be  made  right  by  amendment.'**  The  peti- 
tion for  discharge  should  be  considered  as  a  pleading,  within  the  mean- 
ing of  the  bankruptcy  law  and  therefore  should  be  verified  under  oath, 
but  if  no  objection  to  a  want  of  verification  is  made  until  after  the  evi- 
dence on  the  application  has  been  heard  before  the  referee,  it  will  then 
be  too  late.'**^  ^  As  the  petition  is  addressed  to  the  judge,  and  is  a  mat- 
ter for  his  personal  consideration,  it  must  be  filed  with  the  clerk  of 
the  court,  and  not  with  the  referee.***  But  in  a  case  where  the  appli- 
cation, although  erroneously  filed  with  the  referee  in  the  first  place, 
instead  of  the  clerk,  was,  with  the  other  proceedings  thereon  before 
the  referee,  filed  with  the  clerk  within  a  year  after  the  adjudication,  and 
no  objection  had  been  taken  by  creditors  to  the  improper  original  filing 
with  the  referee,  it  was  held  that  the  petition  would  be  regarded  as  prop- 
erly filed.**' 

§  687.  Notice  of  Application  for  Discharge. — ^The  law  provides  that 
the  creditors  shall  have  thirty  days'  notice  by  mail  of  the  bankrupt's 
application  for  discharge.***  Compliance  with  this-  requirement  is  es- 
sential to  the  validity  of  the  discharge,  and  it  is  so  far  jurisdictional 
that  no  petition  for  discharge  will  be  considered  Viithout  proof  that  the 
prescribed  notice  has  been  given.***  And  since  the  referee  has  no  power 
to  hear  applications  for  discharge,  the  notice  to  creditors  must  be  on  the 
order  of  the  court,  in  accordance  with  the  official  form  (No.  57) ;  but 
the  referee  has  power  to  call  a  meeting  of  creditors  for  the  purpose  of 
authorizing  the  trustee  to  file  objections,  and  may  give  the  notices 
for  this  purpose.***  The  official  forms  evidently  intend  that  the  notice 
shall  both  be  published  in  a  newspaper  and  mailed  to  creditors  whose 
addresses  are  known.  For  the  latter  purpose,  a  notice  printed  on  the 
back  of  a  postal  card  and  duly  mailed  will  be  sufficient.***  While  the 
notice  should  contain  all  that  the  law  and  the  official  form  prescribe,  it 


«4«In  re  Meyers.  97  Fed.  757,  3  Am. 
Bankr.  Rep.  260. 

34»In  re  Morrison,  127  Fed.  186,  11 
Am.  Bankr.  Rep.  498;  In  re  BidweU,  2 
N.  B.  R.  229,  Fed.  Cas.  No.  1,392. 

860  In  re  Taylor,  18S  Fed.  479,  26  Am. 
Bankr.  Rep.  143. 

301  In  re  Ilockman,  205  Fed.  330,  30 
Am.  Bankr.  Rep.  921 :  In  re  Taylor,  188 
Fed.  479,  26  Am.  Bankr.  Rep.  143;  but 
Bee  In  re  Pincus,  147  Fed.  621,  17  Am. 
Bankr.  Rep.  331. 


8«2  In  re  Taylor,  188  Fed.  479,  26  Am. 
Bankr.  Rep.  143. 

33  3  Bankruptcy  Act  1898,  §  58a-  as 
amended  by  Act  Oong.  June  25,  1910,  30 
Stat.  838. 

35  4  In  re  Sykes,  106  Fed.  669,  6  Am. 
Bankr.  Rep.  264;  Lathrop  v.  Stuart,  5 
McLean,  167,  Fed.  Cas.  No.  8,113 :  In  re 
Langfeldt  (D.  C.)  253  Fed.  458,  41  Xm. 
Bankr.  Rep.  586. 

8B5in  re  Hockman,  205  Fed.  330,  30 
Am.  Bankr.  Rep.  921. 

886  In  re  Downing,  199  Fed.  329,  28 
Am.  Bankr.  Rep.  778. 
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is  not  improper  to  add  to  it  (for  the  purpose  of  saving  expense)  a  notice 
of  a  meeting  of  creditors  for  the  purpose  of  examining  the  bankrupt.^^ 
The  notice  by  mail  should  be  given  to  all  creditors  who  have  proved 
their  debts,  or  whose  names  are  included  by  the  bankrupt  in  his  schedule 
of  creditors,***  but  if  no  proofs  of  claims  have  been  filed,  and  no  assets 
have  come  into  the  hands  of  the  trustee,  notice  may  be  by  publication 
only.**®  But  this  course  is  not  proper  where  there  are  known  creditors, 
unless  the  bankrupt  shows  that  the  addresses  of  such  creditors  are  un- 
known to  him  and  cannot  be  ascertained  after  diligent  search  and  in- 
quiry.***  But  notice  sent  by  mail  to  a  judgment  creditor,  directed  to 
his  address  as  known  at  the  beginning  of  the  bankruptcy  proceedings, 
will  be  sufficient,  although  the  creditor  has  died  in  the  mean  time,  at 
least  if  the  will  has  not  been  admitted  to  probate  and  no  steps  have 
been  taken  to  substitute  the  executor  as  a  creditor  in  the  bankruptcy.**^ 

§  688.  Proceedings  in  Opposition  to  Discharge. — ^The  General  Or- 
dersi  in  bankruptcy  provide  that  "a  creditor  opposing  the  application  of  a 
bankrupt  for  his  discharge  shall  enter  his  appearance  in  opposition  there- 
to on  the  day  when  the  creditors  are  required  to  show  cause,  and  shall 
file  a  specification  in  writing  of  the  grounds  of  his  opposition  within 
ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  special  order  of 
the  judge."  *•*  Under  this  provision  the  judge  may,  in  his  discretion, 
extend  the  time  for  entering  an  appearance,  as  well  as  the  time  for  filing 
specifications,  and  may  grant  leave  to  do  so  after  the  time  has  expired  as 
well  as  before;  but  the  creditor  has  no  right  to  enter  an  appearance 
after  the  return  day,  and  generally  should  not  be  allowed  to  do  so  except 
for  good  cause  shown  excusing  his  delay.****  Creditors  who  do  thus 
appear  and  filed  objections  on  the  merits  to  the  granting  of  a  discharge 
thereby  waive  objections  to  any  error  or  irregularity  in  the  granting  of 


35  7  In  re  Price.  91  Fed.  C'io,  1  Am. 
Bankr.  Rep.  419. 

36  8  In  re  Mclntire,  1  Ben.  543,  Fed. 
Cas.  No.  8,822.  Where  n  creditor  object- 
ing to  the  banlirupt's  discharge  lias  died, 
notice  of  the  hearing  should  be  given  to 
his  attorney,  to  hia  widow  or  her  attor- 
ney, and  to  his  children  or  next  of  kin. 
In  re  Blaesser  (D.  C.)  230  Fed.  528.  36 
Am.  Banl^r.  Rep.  795. 

»6»  Anonymous,  1  N.  B.  R.  122,  Fed. 
Cas.  No.  45T. 

3e*>In  re  Dvorak,  107  Fed.  76,  6  Am. 
Bankr.  Rep.  66. 

3«i  Lent  V.  Farnsworth,  180  N.  Y.  503, 
72  K  E.  1144. 

3«2  General  Order  in  Bankruptcy  No. 
32.  See  In  re  Braun,  1  Ben.  274,  1  N. 
B.  R.  5,  Fed.  Cas.  No.  1,116,  as  to  ooter- 
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ing  api)ea ranee  and  filing  specifications 
before  the  return  day.  Objections  to  the 
bankrupt's  discharge  must  be  filed  with 
the  clerk  of  the  bankruptcy  court,  and 
not  with  the  referee.  In  re  C.  H.  Ken- 
drick  &  Co.  (D.  C.)  226  Fed.  980,  35  Am. 
Bankr.  Rep.  630.  Objections  to  a  bank- 
rupt's discharge  constitute  tlie  beginning 
of  a  new  suit  or  action,  tlie  hearing  of 
which  is  in  effect  a  trial  In  equity.  In 
re  Malschick  (D.  C.)  217  Fed.  492,  33  Am. 
Bankr.  Uep.  214. 

3  03  In  re  Levin,  176  Fed.  177,  99  C.  C. 
A.  531,  23  Am.  Bankr.  Rep.  845;  In  re 
Ginsburg,  130  Fed.  627,  12  Am.  Bankr. 
Rep.  459;  In  re  Chase,  186  Fed.  408,  26 
Am.  Bankr.  Rep.  456;  In  re  Grant,  135 
Fed.  889,  14  Am.  Bankr.  Rep.  398. 
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an  extension  of  time  for  filing  the  petition  for  discharge.***  But  on  the 
other  hand,  a  creditor -who  does  not  enter  his  appearance  at  the  time 
specified  (or  within  a  further  time  granted  to  him  by  the  court,  as 
above  stated)  has  no  standing  in  court  on  the  hearing  of  the  petition 
for  discharge,  and  cannot  be  heard  in  opposition  to  it,  but  on  the  con- 
trary will  be  understood  as  assenting  to  it.***  The  entry  of  an  appear- 
ance by  one  or  more  creditors  for  the  purpose  of  opposing  the  application 
for  discharge  suspends  all  further  proceedings  until  the  filing  of  the 
specifications ;  but  if  the  specifications  are  not  filed  within  the  ten  days 
(or  within  an  extension  of  the  time  specially  granted  by  the  court), 
then  the  case  proceeds  as  if  no  opposition  had  been  entered.***  But  one 
creditor  may  adopt  and  prosecute  the  objections  filed  by  another  cred- 
itor,  when  the  latter  has  declared  his  intention  to  abandon  the  same,**' 
though  not  after  the  claim  of  the  creditor  originally  objecting  has 
been  stricken  out.***  And  the  fact  that  creditors,  who  proposed  to  con- 
test the  granting  of  a  discharge  on  the  ground  that  the  bankrupt  has  de- 
frauded them,  have  abandoned  their  opposition  is  entitled  to  considera- 
tion by^  the  court*** 

§  689.  Withdrawal  of  Opposition. — ^A  creditor  who  has  entered  op- 
position to  the  bankrupt's  application  for  discharge  may  withdraw  the 
same  without  the  consent  of  the  other  creditors,*''*  but  not  without  no- 
tice to  other  creditors  who  have  adopted  the  specifications  as  represent- 
ing their  own  objections  and  are  proposing  to  prosecute  them.*'^  Or 
when  a  creditor  who  has  filed  specifications  of  objection  is  about  to  with- 
draw them,  other  creditors  may  be  substituted  and  carry  on  the  opposi- 
tion.*'* But  the  law  frowns  severely  upon  any  attempt  to  induce  a  cred- 
itor to  withdraw  his  opposition,  for  the  sake  of  a  pecuniary  advantage  or 
benefit  to  himself.  Any  agreement  or  arrangement  by  which  a  creditor 
is  to  be  paid  in  full,  on  consideration  of  his  withdrawing  opposition  to 
the  discharge,  or  is  to  receive  a  larger  share  of  his  debt  than  other  cred- 
itors, or  to  receive  other  property  or  a  bonus  or  present,  is  corrupt,  il- 
legal, and  contrary  to  public  policy,  and  cannot  be  enforced  in  any  form 


804  In  re  Churchill,  197  Fed.  Ill,  28 
Am.  Bankr.  Rep.  607. 

305  In  re  Sutherhmd,  Dondy,  573,  Fed. 
Cas.  No.  13,640;  In  re  Smith,  5  N.  B. 
R.  20,  Fed.  Cas.  No.  12,985;  In  re  Sea- 
bury,  10  N.  B.  R.  90,  Fed.  Cas.  No.  12,573  ; 
In  re  Schuyler,  3  Ben.  200,  2  N.  B.  R. 
549,  Fed.  Cas.  No.  12,494. 

8  66  In  re  McVey,  2  N.  B.  R.  257,  Fed. 
Cas.  No.  8,9:{2;  In  re  Frizelle,  5  N.  B. 
R.  119,  Fed.  Cas.  No.  5,132. 

867  In  re  Guilbert,  154  Fed.  676, 18  Am. 
Bankr.  Rep.  8.30. 


«e«  In  re  McDonald,  14  N.  B.  R.  477, 
Fed.  Cas.'  No.  8,753. 

36  9  In  re  Hammerstein,  189  Fed.  37, 
110  C.  C.  A.  472,  20  Am.  Bankr.  R^. 

757. 

87  0  Brangan  v.  His  Creditors,  64  Cal. 
394,  1  Pac.  477. 

871  In  re  Dietz,  97  Fed.  563,  3  Am. 
Bankr.  Rep.  316. 

872  In  re  Houghton,  2  Low.  328,  10  N. 
B.  R.  337,  Fed.  Cas.  No.  6,730. 
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of  proceeding.*'*  If  a  promissory  note  is  given  to  the  creditor  in  pursu- 
ance of  such  an  agreement,  it  is  invalid  and  cannot  be  collected  by  law."* 
If  the  consideration  is  the  bankrupt's  promise  to  pay  him  in  full,  no  ac- 
tion  can  be  maintained  on  such  promise.*'*  So  where  the  bankrupt's 
wife  executes  a  mortgage  on  her  separate  property,  at  his  request,  in 
pursuance  of  an  agreement  by  which  he  was  to  pay  the  debt  of  his  cred- 
itor in  full  if  the  latter  would  assent  to  his  discharge,  the  mortgage  is 
without  consideration  and  tainted  with  the  illegality  of  the  transaction, 
notwithstanding  it  was  executed  after  the  discharge  and  though  the  wife 
did  not  know  of  the  agreement.*'*  A  corrupt  bargain  of  this  sort  will 
also  invalidate  the  discharge,  if  granted,  or  at  least  it  will  constitute 
sufficient  ground  for  revoking  and  annulling  it.*"  And  so  strictly  is  the 
rule  applied  that  it  has  been  held  ground  for  vacating  a  discharge  that 
a  creditor's  withdrawal  from  opposition  was  purchased,  though  it  was 
done  by  a  friend  of  the  bankrupt,  without  the  procurement  or  partici- 
pation of  the  bankrupt,  where  the  latter  was  privy  to  the  arrangement 
and  consented  to  it.*'*  But  in  a  case  where  a  surety  of  the  bankrupt 
paid  the  debt  of  a  creditor  who  was  opposing  the  discharge,  merely  for 
his  own  purposes,  and  because  the  granting  of  the  discharge  would  put 
him  (the  surety)  in  a  better  position,  and  this  was  done  without  con- 
sulting with  the  bankrupt  or  informing  him  of  the  transaction  until  long 
afterwards,  and  the  latter  had  no  part  in  it  nor  made  any  promise  to  re- 
pay the  amount,  it  was  held  that  this  would  not  vitiate  the  discharge.*'* 

§  690.  Want  or  Failure  of  Opposition. — The  court  will  not  refuse  to 
discharge  the  bankrupt  unless  creditors  appear  in  opposition  to  the  dis- 
charge, file  written  specifications  sufficiently  alleging  the  grounds  of 
their  opposition,  and  sustain  the  burden  of  proving  the  grounds  specified. 
The  formal  prerequisites  to  a  discharge  having  been  complied  with,  the 
judge  will  not,  of  his  own  motion,  seek  out  grounds  for  refusing  to  dis- 
charge the  bankrupt  or  consider  objections  not  specified.  Hence  if  the 
specifications  filed  are  found  in  favor  of  the  bankrupt,  or  are  withdrawn, 
or  are  ruled  out  because  the  creditor  is  estopped  to  allege  the  particular 
matter,  or  if  nope  are  filed,  the  court  will  not  refuse  a  discharge,  ex 
proprio  motu,  although  it  may  appear  that  the  bankrupt  has  committed 
some  act  which  would  deprive  him  of  the  right  to  a  discharge  if  properly 
specified.**®    And  where  there  is  no  opposing  party  to  the  discharge,  the 

«7a  Blasdel  V.  Fowle,  120  Mass.  447,  21  8^6  Blasdel  v.   Fowle,   120  Mass.  447, 

Am.  Rep.  533.     Compare  Fox  v.  Paine,  21  Am.  Rep.  533. 

10  Ala.  523.  stt  Ooates  v.  Blush,  1  Oiish.   (Mass.) 

3T4  Bell  V.  Leggett,  7  N.  Y.  176;   Mar-  564.    Compare  Fox  v.  Paine,  10  Ala.  523. 

l>le  V.  Grant,  73  Me.  423;    Rice  v.  MaM  37 sin  re  Dietz,  97  Fed.  563,  3  Am. 

well,  13  Smedes  &  M.  (Miss.)  289,  53  Am.  Bankr.  Rep.  316. 

Dec.  85.  «7o  Ex  parte  Brlggs,  2  Low.  389,  Fed. 

375  Austin  V.  Markham,  44  Ga.  161,  10  Cas.  No.  1,868. 

N.  B.  R.  548.  «8o  In   re   Whitney    (D.    C.)   250  Fed. 
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proceeding  may  be  continued  from  time  to  time,  to  suit  the  convenience 

of  the  bankrupt.*** 

§  691.  Time  to  File  Specifications  in  Opposition. — Creditors  desiring 
to  oppose  the  bankrupt's  application  for  discharge  are  required  (by  Gen- 
eral Order  No.  32)  to  enter  their  appearance  on  the  day  when  creditors 
are  required  to  show  cause,  and  to  file  their  specifications  within  ten 
days  thereafter.  But  though  the  notice  to  show  cause  usually  designates 
not  only  the  return  day,  but  a  particular  hour  of  that  day,  creditors  are 
not  restricted  to  the  hour  so  appointed,  but  have  the  entire  day  in  which 
to  enter  their  appearance  and  ten  days  thereafter  for  filing  the  specifica- 
tions.^** The  general  order  does  not  operate  as  a  statute  of  limitations, 
so  as  to  cut  off  absolutely  the  right  of  creditors  to  file  opposition  if  not 
exercised  within  the  ten  days,  or  prevent  the  court  from  granting  an 
extension  of  time  for  good  reasons  shown.***  But  after  the  expiration 
of  the  ten  days,  no  creditor  can  claim  any  absolute  right  to  file  specifica- 
tions. Whether  he  shall  be  allowed  to  do  so  rests  entirely  in  the  discre- 
tion of  the  court.  It  may  be  granted  as  a  privilege  by  the  judge,  but  not 
without  good  cause  shown,  and  not  unless  the  creditor  clears  himself  of 
the  imputation  of  laches.***  And  specifications  of  opposition  filed  after 
the  expiration  of  the  prescribed  time,  without  leave  of  court  first  obtain- 
ed or  valid  excuse  for  the  delay,  will  be  disregarded,  or  may  be  dismissed 
on  motion  of  the  bankrupt.*** 

§  692.  Form  and  Sufficiency  of  Specifications. — Specifications  in  op- 
position  to  the  bankrupt's  application  for  discharge  must  of  course  be  in 
writing,***  and  must  disclose  the  name  of  the  objecting  party,  and  must 
allege  that  he  is  a  party  in  interest,  and,  if  he  is  a  creditor,  that  he  has 
a  debt  provable  in  bankruptcy,  or  that  it  has  been  proved  and  allowed 
if  such  is  the  case,  and  further  that  his  claim  is  one  which  will  be  affected 


1005,  41  Am.  Bankr.  Rep.  548;  In  re 
Lockwood  (D.  C.)  240  Fed.  158,  39  Am. 
Bankr.  Rep.  478;  In  re  Blaesser  (D.  C.) 
230  Fed.  528,  36  Am.  Bankr.  Rep.  795 ;  In 
re  McDuff,  101  Fed.  241,  41  C.  C.  A.  316, 
4  Am.  Bankr.  Rep.  110 ;  In  re  Hixon,  93 
Fed.  440,  1  Am.  Bankr.  Rep.  610;  In  re 
Thomas,  92  Fed.  912,  1  Am.  Bankr.  Rep. 
515;  In  re  Holman,  92  Fed.  512,  1  Am. 
Bankr.  Rep.  600;  In  re  Antisdel,  18  N. 
B.  R.  289,  Fed.  Cas.  No.  490 ;  In  re  Clark, 
19  N.  B.  R.  301,  Fed.  Cas.  No.  2,812 ;  In 
re  Fowler,  2  Low.  122,  Fed.  Cas.  No. 
4,999.  Contra,  In  re  Sohoo,  3  N.  B.  R. 
215,  Fed.  Oas.  No.  13,162 ;  In  re  Wilkin- 
son, 3  N.  B.  R.  286,  Fed.  Cas.  No.  17,667. 
881  In  re  Sutherland,  Deady,  573,  Fed. 
Cas.  No.  13,640. 


882  In  re  Barrager,  191  Fed.  247,  27 
Am.  Bankr.  Rep.  366. 

8  88  In  re  Nathanson,  152  Fed.  585,  18 
Am.  Bankr.  Rep.  252. 

884  In  re  Young,  162  Fed.  912,  20  Am. 
Bankr.  Rep.  697;  In  re  Frice,  96  Fed. 
611,  2  Am.  Bankr.  Rep.  674 ;.  In  re  Mor- 
gan, 101  Fed.  982,  4  Am.  Bankr.  Rep. 
402;  In  re  Marsh,  2  Nat.  Bankr.  News, 
649:  In  re  Levin,  7  Biss.  231, 14  N.  B.  R. 
r^5.  Fed.  Cas.  No.  8,291 ;  In  re  Jacobs,  5 
Sawy.  468,  Fed.  Cas.  No.  7,160;  In  re 
Grefe,  2  N.  B.  R.  329,  Fed.  Cas.  No.  5,794. 

8  88  In  re  Albrecht,  104  Fed.  974,  5  Am. 
?ankr.  Rep.  223;  In  re  Buxbaum,  2 
Hughes,  339,  13  N.  B.  R.  477,  Fed.  Cas. 
No.  2,259. 

380  In  re  Shoemaker,  4  Biss.  245,  Fed. 
Cas.  No.  12,799. 
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by  the  discharge  if  granted.**'  As  to  substance,  the  specification  must 
distinctly  allege  at  least  one  of  the  statutory  grounds  for  refusing  the 
discharge,  objections  not  specified  in  the  act  being  unavailable.***  Fur- 
ther, there  must  be  adequate  statements  of  issuable  facts;  mere  state- 
ments of  conclusions  of  law  are  not  sufficient.***  And  it  is  an  inflexible 
rule  that  the  allegations  of  the  specifications  must  be  clear,  distinct,  spe- 
cific, and  circumstantial.  General  allegations  will  not  suffice;  all  the  es- 
sential facts  must  be  particularized.  Vague  charges  will  not  do ;  the  al- 
legations must  be  so  precise  and  full  as  to  inform  the  bankrupt  of  the 
exact  charge  which  he  is  called  upon  to  refute,  and  to  inform  the  court 
of  the  exact  issue  to  be  tried.***  For  this  reason  a  specification  which 
merely  follows  the  general  language  of  the  statute,  without  attempting 
to  set  forth  particular  facts,  transactions,  or  details,  is  not  sufficient.*** 
Alternative  or  disjunctive  pleading  should  not  be  permitted,***  and  in 
fact  the  specifications  should  be  of  such  a  character  that  their  sufficiency 
may  be  tested  by  demurrer  or  by  exceptions  analogous  to  those  allowed 
in  equity.***    It  has  even  beefi  held,  in  several  cases,  that  the  §pecifica- 


»8T  In  re  Main,  205  Fed.  421,  30  Am. 
Bankr.  Rep.  547;  In  re  White,  248  Fed. 
115,  leo  C.  C.  A.  255.  41  Am.  Bankr. 
Rep.  458;  In  re  Fackler  (D.  C.)  246 
Fed.  864.  39  Am.  Bankr.  Rep.  742;  In 
re  Chandler,  138  Fed.  637,  71  C.  C.  A. 
87,  14  Am.  Bankr.  Rep.  512;  In  re  Ser- 
vLs.  140  Fed.  222.  15  Am.  Bankr.  Rep. 
271 ;  In  re  Palmer,  3  N.  B.  R.  301.  Fed. 
Cas.   No.   10,682. 

388  In  re  Griffin  Bros.,  154  Fed.  537, 
19  Am.  Bankr.  Rep.  78;  In  re  McGiirn, 
102  Fed.  743,  4  Am.  Bankr.  Rep.  459; 
In  re  Rihutassel,  96  Fed.  597,  2  Am. 
Bankr.  Rep.  697;  In  re  Brlncat  (D.  C.) 
233  Fed.  811,  37  Am.  Bankr.  Uep.  587. 
Where  specifications  of  opposition  to  a 
discharge  wholly  fail  to  state  any  statu- 
tory ground  for  refusal,  their  insuffi- 
ciency is  not  waived  by  falling  to  except 
thereto,  and  they  may  be  disregarded. 
In  re  McCarthy,  170  Fed.  8.19,  22  Am. 
Bankr.  Rep.  499. 

389  In  re  Holman,  92  Fed.  512.  1  Am. 
Bankr.  I^ep,  600;  In  re  HIrsch,  96  Fed. 
468,  2  Am.  Bankr.  Rep.  715;  Stewart 
V.  Hargrove,  23  Ala.  429. 

a»o  In  re  Wittenberg,  160  Fed.  991,  20 
Am.  Bankr.  Rep.  398 ;  In  re  Servis.  140 
Fed.  222,  15  Am.  Bankr.  Uop.  271;  In 
re  Frlce,  96  Fed.  611,  2  Am.  Bankr.  Rep. 
674 ;  In  re  Parish,  122  Fed.  553,  10  Am. 
Bankr.  Rep.  548;  In  re  Waggoner,  1 
Ben.  532,  Fed.  Cas.  No.  17,037;  In  re 
White,  18  N.  B.  R.  107,  Fed.  Cas.  No. 
17,533;  In  re  Rathbone,  2  Ben.  138,  1 
X.   B.  R.  294,  Fed.  Cas.  No.  11,580;    In 


re  Burk,  Deady,  425,  3  N.  B.  R.  296, 
Fed.  Cas.  No.  2,156;   In  re  Eldom,  8  N. 

B.  R.  106,  Fed.  Cas.  No.  4,314;  In  re 
Freeman,  4  Ben.  245.  4  N.  B.  R.  64,  Fed. 
Cas.  No.  5,082 ;  In  re  Hill,  2  Ben.  136,  1 
N.  B.  R.  275,  Fed.  Cas.  No.  6,482 ;  In  re 
Tyrrel,  2  N.  B.  R.  200,  Fed.  Cas.  No. 
14,314;  In  re  Hansen,  2  N.  B.  R.  211, 
Fed.  Cas.  No.  6,039.  See  In  re  Simon 
(D.  C.)  268  Fed.  1006,  46  Am.  Bankr. 
Rep.  170. 

8t»i  In  re  Main.  205  Fed.  421,  30  Am. 
Bankr.  Rep.  547 ;  In  re  Mintzer,  197  Fed. 
647,  28  Am.  Bankr.  Rep.  743 ;  In  re  Lew- 
is, 163  F«d.  137,  20  Am.  Bankr.  Rep.  711 ; 
In  re  Bromley.  152  Fed.  4m,  IS  Am. 
Bankr.  Rop.  227;  In  re  Oinsbiirg,  130 
Fed.  627.  12  Am.  Bankr.  459;  In  re 
Peck,  120  Fed.  972,  9  Am.  Bankr.  Rep. 
747;  In  re  Graves,  24  Fed.  550;  In  re 
Sou,  2  Ben.  153,  1  N.  B.  R.  310,  Fed. 
Cas.  No.  13,174.  An  exception  exists 
in  the  case  of  alleging  the  failure  to 
keep  books  of  account,  or  the  destruc- 
tion or  concealment  of  books,  where, 
from  the  nature  of  the  case,  it  may  be 
impossible  for  the  objecting  creditor  to 
]mrticularize.  Here  an  allegation  in  the 
language  of  the  statute  may  suffice.  See 
In  re  Magen  Bros.  Co.,  192  Fed.  883,  113 

C.  C.  A.  207,  27  Am.  Bankr.  Rep.  729. 

s»2  In  re  Marsh,  2  Nat.  Bankr.  News, 
649. 

3  93Troeder  v.  Lorsch,  150  Fed.  710, 
80  C.  C.  A.  376,  17  Am.  Bankr.  Rep. 
723. 


§  692 


LAW  OF  BANKRUPTCY 


1382 


tions  must  set  forth  the  facts  with  the  same  particularity  and  exactness 
that  are  required  in  an  indictment  or  a  criminal  information.'**  And  this 
rule  may  not  be  too  severe  in  cases  where  the  ground  of  opposition  al- 
leged is  the  commission  of  a  crime  punishable  under  the  bankruptcy  law, 
though  otherwise  it  appears  to  go  to  the  extreme  limit. 

An  allegation  which  merely  states  the  creditor's  belief  that  the  bank- 
rupt owns  property  which  he  is  concealing  and  has  not  listed  in  his 
schedule  is  insufficient.***  If  this  is  the  ground  of  opposition  relied  on, 
the  specification  must  distinctly  allege  a  concealment  of  the  property  or 
that  the  trustee  has  been  prevented  from  taking  possession  of  it,^**  that 
the  property  has  been  concealed  from  the  trustee,  a  charge  that  it  has 
been  concealed  "from  his  estate  in  bankruptcy"  being  insufficient,**'  as 
is  also  a  statement  that  the  bankrupt  has  placed  his  property  in  the  hands 
of  his  wife,'**  and  it  must  specify  and  describe  the  particular  property  al- 
leged to  have  been  concealed,  with  as  much  certainty  as  the  nature  of 
the  case  admits,  the  courts  refusing  to  consider  such  general  statements 
as  that  the  bankrupt  has  "concealed  a  part 'of  his  effects,"  "concealed  his 
estate  and  effects,"  or  "concealed  certain  papers,"  and  the  like.***  So  if 
the  creditor  means  to  oppose  the  discharge  on  the  ground  that  the  bank- 
rupt has  obtained  money  or  property  on  credit  by  means  of  a  materially- 
false  statement,  he  must  charge  that  it  was  made  in  writing,***  and  must 
state  the  substance  of  the  false  statement  and  the  name  of  the  person 
defrauded  by  it.**^    Again,  where  it  is  specified  that  the  bankrupt  has 


8  94  In  re  Levey,  133  Fed.  572,  13  Am. 
Bankr.  Rep.  312 ;  In  re  Hlrsch,  96  Fed. 
468,  2  Am.  Bankr.  Rep.  715;  In  re  Bnt- 
terfield,  5  Biss.  120,  14  N.  B.  R.  147, 
Fed.  Cas.  No.  2,247.  But  compare  In  re 
Smith,  5  N  B.  R.  20,  Fed.  Cas.  No.  12,- 
985;  In  re  Mudd,  2  Nat.  Bankr.  News, 
710.  Specifications  in  opposition  to  a 
discharge,  especially  where  attempting 
to  charge  some  criminal  act,  should  be 
pleaded  with  greater  particularity  than 
in  ordinary  civil  actions,  though  the 
strict  rules  as  to  indictments  do  not  ap- 
ply. In  re  White  (D.  C.)  222  Fed.  688, 
34  Am.  Bankr.  Rep.   803. 

»»6  In  re  Thomas,  92  Fed.  912,  1  Am. 
Bankr.  Rep.  515;  In  re  White  (D.  0.) 
222  Fed.  G88,  34  Am.  Bankr.  Rep.  803; 
In  re  Abraraovitz  (D.  C.)  253  Fed.  299, 
41  Am.  Bankr.  Rep.  588. 

896  In  re  Taplin,  135  Fed.  861,  14  Am. 
P.— >vr   Rep.  360. 

897  In  re  Adams,  171  Fed.  599,  22  Am. 
Bankr.  Ren.  613. 

yss  In  re  Hill,  2  Ben.  136,  1  N.  B.  R. 
1175,  Fed.  Cas.  No.  6,482.  See  In  re 
Felts  (D.  C.)  205  Fed.  983. 


8»»  In  re  Parish,  122  Fed.  553,  10  Am. 
Bankr.  Rep.  548;  In  re  White  (D.  C.) 
222  Fed.  688,  34  Am.  Bankr.  Rep.  803; 
In  re  Agnew  (D.  C.)  225  Fed.  650,  35 
Am.  Bankr.  Rep.  709 ;  In  re  Opava,  235 
Fed.  779,  37  Am.  Bankr.  Rep.  799.  In 
re  Mawson,  2  Ben.  332,  1  N.  B.  R,  437, 
Fed.  Cas.  No.  9,318;  In  re  Hlxon,  93 
Fed.  440,  1  Am.  Bankr.  Rep.  610;  In  re 
Condlct,  19  N.  B.  R.  142,  Fed.  Cas.  No. 
3,094;  In  re  Carrier,  47  Fed.  438;  In  re 
Dreyer,  2  N.  B.  R.  212,  Fed.  Cas.  No. 
4,082.  But  see  In  re  Milgraum  &  Ost, 
129  Fed.  827,  12  Am.  Bankr.  Rep.  306,  as 
to  an  allegation  that  bankrupts  had  con- 
cealed "large  quantities  of  merchandise" 
in  a  certain  house. 

*oo  In  re  Lewis,  163  Fed.  137.  20  Am. 
Bankr.  Rep.  711. 

401 E.  H.  Godshalk  Co.  v.  Sterling, 
129  Fed.  580,  64  C.  C.  A.  148,  12  Am. 
Bankr.  Rep.  302;  In  re  Levey  (D.  C.) 
133  Fed.  572,  13  Am.  Bankr.  Rep.  312. 
See  In  re  Epstein  (D.  C.)  248  Fed.  191. 
40  Am.  Bankr.  Rep.  406;  In  re  Main 
(D.  C.)  205  Fed.  421,  30  Am.  Bankr. 
Rep.  547.     A  specification  of  objections 
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committed  perjury  in  his  testimony  before  the  referee,  the  objection  must 
set  out  the  testimony  alleged  to  be  false,  together  with  the  facts  relied 
on  to  prove  its  falsity,  so  as  to  present  a  specific  issue.***  And  a  speci- 
fication stating  that  the  bankrupt  procured  the  assent  of  certain  creditors 
to  the  granting  of  the  discharge,  without  alleging  that  he  did  so  by 
means  of  a  pecuniary  consideration  or  otherwise  corruptly,  is  not  suflS- 
cient.***  And  a  specification  that  the  bankrupt  has  falsely  set  forth  in 
his  petition  and  schedule  that  he  had  no  property  is  defective  and  in- 
suflficient;  it  must  specify  what  property  he  had.***  And  the  same  is 
true  of  a  specification  that  the  bankrupt  made  "various  contradictory 
statements"  in  the  course  of  the  proceedings.***  But  it  is  said  that 
where  fraudulent  payments  are  charged,  it  is  not  necessary  to  state  that 
the  persons  receiving  such  payments  were  creditors.***  Where  it  is  es- 
sential that  acts  alleged  as  a  ground  for  refusing  the  discharge  should 
have  been  committed  within  a  particular  period  of  time,  the  time  must 
be  distinctly  specified  in  the  creditor's  pleading.  An  allegation  that  such 
an  act  was  done  "a  short  time  prior  to"  the  filing  of  the  petition,  for  in- 
stance, will  not  suffice.**'  Finally,  where  the  specifications  filed  are  too 
vague  and  indefinite  to  be  triable,  the  case  stands  as  if  there  were  no  op- 
position and  no  specifications  filed,  and  the  bankrupt  must  receive  his 
discharge  if  otherwise  entitled  to  it.*** 

§  693.  Same;  Allegations  of  Knowledge,  Falsity,  and  Fraudulent 
Intent. — ^A  specification  in  opposition  to  a  bankrupt's  application  for 
discharge,  on  the  ground  of  his  having  concealed  property  from  his 
trustee,  is  fatally  defective  if  it  fails  to  allege  that  the  oflFense  was  com- 
mitted "knowingly  and  fraudulently,"  these  words  being  included  in 
the  statute  as  a  necessary  part  of  the  crime  or  ground  for  refusing  a 
discharge.***  Thus,  an  allegation  that  he  has  "not  offered  to  surrender 
all  of  his  property  for  the  benefit  of  his  creditors"  and  that  he  is  "with- 
holding property  from  his  creditors"  is  not  sufficient,***  nor  is  an  alle- 


to  discharge,  asserting  that  the  bank- 
rupt obtained  property  on  credit  from 
the  objecting  creditor  on  a  materially 
false  statement  in  writing,  made  for  the 
purpose  of  obtaining  proi)erty  on  credit, 
is  objectionable,  where  there  is  no  spec- 
ification or  statement  of  what  property 
was  thus  obtained.  In  re  Troutman  & 
Jesse  (D.  C.)  251  Fed.  aSO,  40  Am.  Bankr. 
Rep.  418. 

402  In  re  Goodale,  109  Fed.  783,  6 
Am.  Bankr.  Rep.  493 ;  In  re  Greer  (D. 
C.)  248  Fed.  131,  40  Am.  Bankr.  Rep. 
797. 

*03  In  re  Mawson,  2  Ben.  332,  1  N.  B. 
R.  437,  Fed.  Cas.  No.  9,318. 

4  04  In  re  Beardsley,  1  N.  B.  R.  304, 


Fed.  Cas.  No.  1,183;  In  re  Rathbone,  1 
N.  B.  R.  324.  Fed.  Cas.  No.  11,582. 

*05  In  re  Blalock,  118  Fed.  679,  9  Am. 
Bankr.  Rep.  266. 

*or6in  re  Smith,  5  N.  B.  R.  20  Fed. 
Cas.  No.  12,985. 

407  In  re  Steed,  107  Fed.  6S2,  6  Am. 
Bankr.  Rep.  73;  In  re  Peacock,  101 
Fed.  560,  4  Am.  Bankr.  Rep.  136. 

408  In  re  Son,  2  Ben.  153,  1  N.  B.  R. 
310,  Fed.  Cas.  No.  13,174. 

400  In  ;i-e  Kaiser,  99  Fed.  689,  3  Am. 
Bankr.  Rep.  767 ;  In  re  Pierce,  103  Fed. 
64,  4  Am.  Bankr.  Rep.  554 ;  In  re  Griffin 
Bros.,  154  Fed.  537,  19  Am.  Bankr.  Rep. 
78. 

410  In  re  Ilirsch,  96  Fed.  468,  2  Am. 
Bankr.  Rep.  715. 
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gation  that  the  bankrupt,  "with  a  fraudulent  intent,  has  failed  to  include 
in  his  schedules  property  belonging  to  him,"**^  nor  a  charge  that,  at 
the  time  of  filing  the  petition,  he  owned  and  possessed  property  which 
he  has  fraudulently  concealed  and  fraudulently  failed  to  inventory,**- 
nor  an  allegation  that  he  fraudulently  disposed  of  a  part  of  his  property 
and  in  his  petition  concealed  the  fact,  and  has  converted  the  proceeds 
of  the  property  to  his  own  use.***  Similarly,  the  making  of  a  false  oath 
in  a  proceeding  in  bankruptcy,  considered  as  a  ground  for  refusing  a 
discharge,  must  have  been  done  "knowingly  and  fraudulently,"  and  if 
this  is  not  distinctly  alleged,  the-  specifications  will  be  insufficient .*** 
So  again,  a  charge  that  the  bankrupt  has  concealed  his  books  of  account 
or  destroyed  them  is  defective  if  it  fails  to  allege  that  this  was  done  with 
intent  to  conceal  his  financial  condition.****  And  if  the  ground  of  oppo- 
sition is  that  the  bankrupt  omitted  the  name  and  claim  of  the  objecting 
creditor  from  his  schedule  it  must  be  alleged  that  it  was  willfully  and 
fraudulently  done.***  And  if  the  act  of  the  bankrupt  objected  to  is  a 
transfer  of  his  property  made  within  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  it  must  be  alleged  to  have  been  made  with 
intent  to  hinder,  delay,  or  defraud  his  creditors,  though  in  this  case  the 
words  "knowingly  and  fraudulently"  need  not  be  used.**' 

§  694.  Same ;  Allegations  as  to  Failure  to  Keep  Books  or  Destruc- 
tion or  Concealment  of  Books. — Where  the  ground  of  objection  to  the 
bankrupt's  discharge  is  that  he  has  failed  to  keep  books  of  account  from 
which  his  financial  condition  could  be  ascertained,  or  that  he  has  de- 
stroyed or  concealed  his  books,  the  specifications  of  objection  may  state 
the  charge  generally,  following  the  language  of  the  statute,  and  without 
giving  particulars,  since  these  matters  are  peculiarly  within  the  bank- 
rupt's own  knowledge  and  cannot  ordinarily  be  specified  in  detail.**' 
And  a  specification  on  this  ground  is  not  defective  for  uncertainty  be- 


411  In  re  Adams,  l(Ki  Fed.  72,  4  Am. 
Bankr.  Rep.  69G. 

412  In  re  Taplin,  135  Fed.  861,  14  Am. 
Bankr.  Rep.  360. 

*i8ln  re  Patter.son,  121  Fed.  921,  10 
Am.  Bankr.  Rep.  371. 

414  In  re  Patterson,  121  Fed.  921,  10 
Am.  Bankr.  Rep.  371 ;  In  re  Beebe,  116 
Fed.  48,  8  Am.  Bankr.  R«ep.  597;  In 
re  Blalock.  118  Fed.  679,  9  Am.  Bankr. 
Rep.  2C6 ;  In  re  Mayer,  195  Fed.  571,  28 
Am.  Bankr.  Rep.  342 ;  In  re  Smith,  5 
N.  B.  R.  20,  Fed.  Cas.  No.  12,985. 

415  In  re  Griffin  Bros.,  154  Fed.  587, 
19  Am.  Bankr.  Rep.  78. 

•410  Symonds  v.  Barnes.  59  Me.  191,  8 
Am.  Rep.  418,  6  N.  B.  R.  377. 


41T  In  re  Gift,  130  Fed.  230,  12  Am. 
Bankr.  Rep.  244. 

418  In  re  Magen  Bros.  Ck).,  192  Fed. 
S83,  113  C.  O.  A.  207,  27  Am.  Bankr.  Rep. 
729;  In  re  GlnsburR,  130  Fed.  627,  12 
Am.  Bankr.  Rep.  4u9;  In  re  Randall, 
159  Fed.  298,  20  Am.  Bankr.  Rep.  305; 
In  re  Nathanson,  155  Fed.  645,  19  Am. 
Bankr.  Rep.  56;  In  re  Patterson,  121 
Fed.  921,  10  Am.  Bankr.  Rc^p.  371;  In 
re  Bellis,  4  Ben.  53,  3  X.  B.  R.  496,  Fed. 
Cas.  No.  1,275.  Compare  In  re  Milgraum 
&  Ost.  129  Fed.  827,  12  Am.  Bankr.  Rep. 
306 :  In  re  Dreyor.  2  N.  B.  R.  212,  Fed. 
Cas.  No.  4.082.  "Whether  a  bankrupt 
has  kept  such  accounts,  and  if  so.  wh(»th- 
er    he    retains,    conceals,    or    destroys 
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cause  it  alleges,  in  the  disjunctive,  that  the  bankrupt,  with  intent  to 
conceal  his  fitiancial  condition,  either  destroyed  or  failed  to  keep  books 
of  account.***  So,  if  the  specification  charges  that  he  failed  to  keep 
books  of  account  or  records  from  which  his  financial  condition  could 
have  been  ascertained,  it  is  not  necessary  to  proceed  further  and  enu- 
merate or  describe  the  books  or  records  which  the  bankrupt  ought  to 
have  kept  in  order  to  disclose  the  state  of  his  affairs.''-®  Or  if  the  par- 
ticular charge  is  that  the  bankrupt,  intending  to  conceal  his  financial 
condition,  destroyed  his  canceled  checks  and  their  stubs,  it  is  not  nec- 
essary more  definitely  to  describe  the  checks  and  stubs  alleged  to  have 
been  destroyed.*^*  But  the  intent  to  conceal  his  financial  condition  is  an 
essential  element  of  this  offense,  and  this  must  be  distinctly  alleged. 
It  is  not  sufficient,  for  example,  to  allege  that  the  bankrupt  failed  to  keep 
books  of  account  "and  hence  the  true  status  of  his  affairs  cannot  be  as- 
certained." It  must  be  specifically  charged  that  his  failure  to  keep 
books,  or  his  destruction  or  concealment  of  them,  was  in  pursuance  of 
an  intent  to  conceal  his  financial  situation.*^*  And  if  the  ground  of  ob- 
jection is  that  the  bankrupt  gave  false  testimony  before  the  referee  in 
rei^^ard  to  the  books  which  he  kept  or  did  not  keep,  or  in  regard  to  the 
disposition  which  he  has  made  of  them,  the  specifications  must  be  defi- 


tbem,  is  a  matter  peculiarly  witbin  his 
own  knowledge  and  which,  in  the  nature 
of  things,  a  creditor  ordinarily  does  not 
know.  All  he  does  know  is  that  the 
bankrupt  has  not  surrendered  such  books 
to  the  trustee.  Now  the  purpose  of  a 
specification  is  to  fairly  apprise  the  bank- 
rupt of  such  matters  in  bar  of  his  dis- 
charge as  will  be  insisted  upon,  in  order 
that  he  may  be  able  to  meet  them.  Such 
matters  are  not  to  be  specified  with  the 
exactness  and  formality  required  in  in- 
dictments, but  only  In  such  substantial 
form  as  will  fairly  inform  one  of  th« 
charpes  made  against  him.  But  where, 
as  in  the  case  of  books  of  account,  the 
bankrupt  in  the  very  nature  of  things, 
and  he  alone,  already  knows  what  books 
he  did  or  did  not  keep,  and  the  creditor 
does  not  know,  except  as  he  infers  their 
nonexistence,  concealment,  or  destruction 
from  the  fact  of  their  nondelivery  to 
the  trustee,  it  would  seem  that  a  speci- 
fication following  the  language  of  the 
statute  and  covering  nonkeeping,  con- 
cealment,  or  destruction  sufficiently  and 
fairly  apprises  the  bankrupt  of  the  mat- 
ter insisted  upon  in  that  respect."  In  re 
Magen  Bros.  Co.,  supra. 

*i»  In  re  Brod,  166  Fed.  1011,  21  Am. 
Bankr.   i^'p.  42fi.  affirmed  in  Brod  v.  J. 


K.  Orr  Shoe  Co.,  173  Fed.  1019,  97  C.  C. 
A.  667.  ''Assuredly  three  separate  speci- 
fications charging  the  bankrupts  respec- 
tively with  destroying,  with  concealing, 
and  with  failing  to  keep  books,  etc.. 
would  each  have  been  good.  Each  being 
singly  self-sufficient,  certainly  there  in 
no  reason  why  the  three,  united  in  a 
single  specification,  become  bad/'  In  re 
Magen  Bros.  Co.,  192  Fed.  883,  113  C.  C. 
A.  207,  27  Am.  Bankr.  Rep.  729. 

*2o  E.  H.  Godshalk  Co.  v.  Sterling,  129 
Fed.  580,  64  C.  C.  A.  148,  12  Am.  Bankr. 
Rep.  302. 

4S1  E.  H.  Godshalk  Go.  v.  Sterling,  129 
Fed.  680,  64  C.  C.  A.  148,  12  Am.  Bankr. 
Rep.  302. 

4  22  In  rei  Blalock,  118  Fed.  679,  9  Am. 
Bankr.  Rep.  266 ;  In  re  Bradin,  179  Fed. 
768,  24  Am.  Bankr.  Rep.  793;  In  rt» 
Marston,  5  Ben.  813,  Fed.  Cas.  No.  9,142. 
A  specification  of  objections  against  a 
bankrupt's  discharge  that  he  failed  to 
keep  books,  with  full  and  complete 
knowledge  of  the  Importance  and  neces- 
sity thereof,  in  the  brokerage  business* 
and  with  intent  to  "defraud  and  deceive" 
the  undersigned  objecting  creditors  and 
others,  while  inapt,  was  considered  suf- 
ficient to  sustain  an  amendment,  so  as  to 
conform  it  to  the  statute.    In  re  Weston, 
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nite  and  certain  and  must  set  forth  such  particulars  as  will  raise  a  dis- 
tinct issue.*** 

§  695.  Signature  and  Verification  of  Specifications. — Specifications 
in  opposition  to  a  bankrupt's  discharge  must  be  in  writing,  signed,  and 
verified.  If  the  objecting  creditor  is  a  partnership,  its  signature  may  be 
affixed  by  one  of  the  partners  having  authority  to  sign  the  firm  name ;  *** 
if  It  is  a  corporation,  the  specification  may  be  signed  by  a  duly  author- 
ized officer,  who  will  also  affix  the  corporate  seal.***  If  several  credi- 
tors desire  to  urge  the  same  objections  to  the  bankrupt's  application  for 
discharge,  they  are  not  required  to  make  and  sign  separate  specifica- 
tions, but  may  join  in  one  paper,***  but  in  that  case,  each  of  them  must 
sign  and  swear  to  the  specification.**'  These  specifications  are  "plead- 
ings," within  the  meaning  of  the  provision  of  the  bankruptcy  act  that 
"all  pleadings  setting  up  matters  of  fact  shall  be  verified  under  oath,"  **• 
and  therefore  they  must  be  sworn  to  by  the  objecting  creditor.***  It  is 
said,  however,  that  the  want  of  a  verification  is  an  irregularity  which 
may  be  waived,  and  it  will  be  considered  as  waived  if  the  bankrupt  does 
not  object  to  the  specification  on  this  ground.***  At  any  rate,  the  defect 
may  be  supplied  by  amendment.**^  The  form  generally  approved  for 
the  verification  of  specifications  is  that  by  which  the  objecting  creditor 
"does  hereby  make  solemn  oath  that  the  statements  of  fact  contained" 
in  the  specification  "are  true  according  to  the  best  of  my  knowledge, 
information,  and  belief."*** 

Though  specifications  of  objection  should  not  ordinarily  be  signed 
and  verified  by  attorneys  at  law  or  in  fact  for  objecting  creditors,  in- 
stead of  the  creditors  themselves,  yet  they  may  be  so  signed  under  ex- 
ceptional circumstances.***  But  in  that  case  the  reason  why  the  verifi- 
cation is  made  by  counsel  instead  of  by  the  creditor  in  person  should  be 


206  Fed.  281,  124  G.  G.  A.  345,  30  Am. 
Bankr.  Rep.  647. 

4ssin  re  Nathanson  (D.  G.)  155  Fed. 
645,  19  Am.  Bankr.  Rep.  56. 

424  In  re  Glass,  119  Fed.  509,  9  Am. 
Bankr.  Rep.  391. 

42 Bin  re  Glass,  119  Fed.  509,  9  Am. 
Bankr.  Rep.  391. 

42  6  In  re  Milgraum  &  Ost,  129  Fed. 
827,  12  Am.  Bankr.  Rep.  306. 

42  7  In  re  Glass,  119  Fed.  509,  9  Am. 
Bankr.  Rep.  391. 

42  8  Bankruptcy  Act  1898,  |  18c. 

42»in  re  Brown,  112  Ffed.  49,  50  O. 
C.  A.  118,  7  Am.  Bankr.  Rep.  252 ;  In  re 
Baemcopf,  117  Fed.  975,  9  Am.  Bankr. 
Rep.  133;  In  re  Gift,  130  Fed.  230,  12 
Am.  Bankr.  Rep.  244;   In  re  Servis,  140 


Fed.  222,  15  Am.  Bankr.  Rep.  271.  G<Mn- 
pare  In  re  Jamieson,  120  Fed.  697,  9  Am. 
Bankr.  Rep.  681. 

480  In  re  Main,  205  Fed.  421,  30  Am. 
Bankr.  Rep.  547. 

481  In  re  Meurer,  144  Fed.  445,  15  Am. 
Bankr.  Rep.  823;  In  re  Gift,  130  Fed. 
230,  12  Am.  Bankr.  Rep.  244.  See  In  re 
Kretz  (D.  G.)  212  Fed.  784,  32  Am.  Bankr. 
Rep.  365. 

482  In  re  Nathanson,  165,  Fed.  645, 
19  Am.  Bankr.  Rep.  56 ;  In  re  Glass,  119 
Fed.  509,  9  Am.  Bankr.  Rep.  391 ;  In  re 
Milgraum  &  Ost,  129  Fed.  827,  12  Am. 
Bankr.  Rep.  306;  In  re  Peck,  120  Fed. 
972,  9  Am.  Bankr.  Rep.  747. 

488  In  re  Milgraum  &  Ost,  129  Fed. 
827,  12  Am.  Bankr.  Rop.  306. 
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explicitly  stated  in  the  affidavit.***  And  in  one  case  it  has  even  been 
held  that  attorneys,  solicitors,  or  other  agents  should  not  be  allowed  to 
verify  the  specifications,  unless  jn  pursuance  of  a  previous  order  of  court 
allowing  them  so  to  do,  and  in  that  event  both  the  order  and  the  oath 
must  state  the  reasons.*** 

§  6901     Amendment  of  Specifications. — It  is  within  the  authority  and 
discretion  of  the  court  to  permit  the  amendment  of  specifications  in  op- 
position to  the  bankrupt's  discharge,  as,  for  the  purpose  of  supplying  a 
necessary  allegation  which  was  originally  omitted,***  provided  the  speci- 
fication, as  first  drawn,  contains  enough  of  substance  to  warrant  an 
amendment,  according  to  the  usual  rules  in  such  cases.**'    And  it  is 
said  that  the  courts  should  be  liberal  in  allowing  amendments  in  these 
cases,  where  no  laches  or  unfairness  on  the  part  of  the  creditor  appears, 
and  no  injustice  to  the  bankrupt  will  result  nor  any  unreasonable  delay 
in  the  progress  of  the  case.***    But  a  speedy  discharge  of  the  bankrupt 
(if  he  is  entitled  to  it)  is  one  of  the  objects  of  the  bankruptcy  law,  and 
creditors  who  desire  to  oppose  it  must  act  with  reasonable  promptness, 
and  they  will  not  be  allowed  to  amend  their  specifications  if  justly 
chargeable  with  laches.***    Leave  to  amend  can  only  be  granted  by  the 
judge  of  the  bankruptcy  court,  and  application  for  such  leave  should  be 
made  to  him  and  not  to  the  referee.***    After  the  expiration  of  the  ten 
days  allowed  for  filing  specifications  of  opposition,  they  can  be  amended 
only  upon  application  to  the  court;    and  amended  specifications  filed 
without  leave  of  court  first  obtained  will  be  stricken  from  the  files,  if 
the  bankrupt  so  moves.***    But  it  is  in  the  power  of  the  judge,  on  appli- 
cation duly  made,  to  allow  amendments  after  the  end  of  the  ten  days, 
provided  the  amendments  are  merely  enlargements  of  the  specifications 
already  on  file,  in  the  way  of  supplying  details,  or  improving  allegations 


*»*  In  re  Randall,  159  Fed.  299,  20  Am. 
Bankr.  Rep.  305;  In  re  Baemcopf,  117 
Fed.  V5,  9  Am.  Bankr.  Rep.  133. 

*«»  In  re  Glass,  119  Fed.  509,  9  Am. 
Bankr.  Rep.  891. 

4»«  In  re  Miller,  192  Fed.  730,  27  Am. 
Bankr.  Rep.  606;  In  re  Walker  (D.  C.) 
209  Fed.  144 ;  In  re  Pechin  (D.  C.)  225 
Fed.  798,  34  Am.  Bankr.  Rep.  721;  In 
re  Knaszak,  151  Fed.  503,  18  Am.  Bankr. 
Rep.  187;  In  re  Glass,  119  Fed.  509,  9 
Am.  Bankr.  Rep.  391;  In  re  Kaiser,  99 
Fed.  689,  3  Am.  Bankr.  Rep.  767 ;  In  re 
Holman,  92  Fed.  512,  1  Am.  Bankr.  Rep. 
600;  In  re  Bellis,  4  Ben.  53,  3  N.  B.  R. 
496,  Fed.  Cas  No.  1,275;  In  re  Jacobs,  5 
Sawy.  458,  Fed.  Cas.  No.  7,160 ;  Ashley's 
Adm'r  v.  Robinson,  29  Ala.  112,  65  Am. 
Dec.  387. 


"7  In  re  Weston,  206  Fed.  281,  30  Am. 
Bankr.  Rep.  647;  In  re  Nathanson,  155 
Fed.  645,  19  Am.  Bankr.  Rep.  56. 

*»8  In  re  Carley,  117  Fed.  130,  65  C. 
C.  A.  146,  8  Am.  Bankr.  Rep.  720. 

*«»  Kentucky  Nat.  Bank  v.  Carley,  121 
Fed.  822,  58  C.  C.  A.  158,  10  Am.  Bankr. 
Rep.  375 ;  In  re  Mudd.  105  Fed.  348,  5 
Am.  Bankr.  Rep.  242. 

**o  In  re  Feck,  120  Fed.  972,  9  Am. 
Bankr.  Rep.  747 ;  In  re  Kaiser,  99  Fed. 
689,  3  Am.  Bankr.  Rep.  767 ;  In  re  Les- 
zynsky,  2  Nat.  Bankr.  News,  738;  In 
re  Headley,  2  Nat.  Bankr.  News,  684. 
But  see,  as  to  the  authority  of  a  special 
master.  In  re  Hanna,  168  Fed.  238,  21 
Am.  Bankr.  Rep.  843. 

**i  In  re  Clothier,  108  Fed.  199,  6  Am, 
Bankr.  Rep.  203. 
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already  made,  and  do  not  change  the  substantial  nature  of  the  objec- 
tions urged.***  But  when  the  time  has  run,  it  is  too  late  to  permit  an 
amendment  setting  out  an  entirely  new  and  separate  ground  of  objec- 
tion.*** So,  without  special  reference  to  the  time,  an  amendment  may 
be  allowed  for  the  purpose  of  inserting  a  necessary  allegation,  after  the 
evidence  has  been  taken,***  but  not  for  the  purpose  of  introducing  an 
entirely  new  ground  of  objection  and  presenting  a  separate  ana  distinct 
issue  for  the  consideration  of  the  court.*** 

§  697.  Exceptions  to  Sufficiency  of  Specifications. — ^Where  a  bank- 
rupt presents  his  application  for  discharge  in  due  form,  and  specifica- 
tions in  opposition  thereto  are  filed  by  creditors,  it  has  been  held  that 
no  further  pleading  on  the  part  of  the  bankrupt  is  necessary,  and  that 
the  allegations  of  the  specifications  cannot  be  taken  as  confessed  for 
want  of  an  answer  by  the  bankrupt,***  and  that  his  failure  to  demur  to 
such  specifications  is  not  an  admission  of  their  legal  sufficiency.**''  But 
clearly  the  bankrupt  may  take  advantage  of  defects  in  the  specifications, 
and  refuse  to  proceed  to  trial  if  their  allegations  are  faulty  or  insuffi- 
cient. And  hence  he  must  have  the  right  to  raise  the  preliminary  ques- 
tion of  their  sufficiency,  either  by  demurrer,  by  exceptions  analogous  to 
those  allowed  in  equity,  or  in  some  other  proper  way.***  And  indeed 
in  some  districts,  it  is  the  settled  practice  to  require  this  to  be  done, 
within  a  prescribed  time.***  Further  it  must  be  remembered  that  de- 
fects  or  irregularities  in  the  execution  of  the  specifications  will  be  deem- 
ed waived  if  not  seasonably  objected  to  by  the  bankrupt,***  and  even  the 
objection  of  the  lack  of  an  essential  averment  will  be  deemed  waived, 
and  will  not  be  considered  on  appeal,  if  an  exception  was  not  properly 
taken  in  the  court  below.**^ 

§  698.     Dismissal  for  Want  of  Prosecution. — Creditors  have  an  in- 
terest in  the  prompt  determination  of  the  bankrupt's  application  for 


442  In  re  Osborne,  115  Fed.  1,  62  O.  O. 
A.  595,  8  Am.  Bankr.  Rep.  165;  In  re 
Gift,  130  Fed.  230,  12  Am.  Bankr.  Rep. 
244;  In  re  Hendrick,  138  Fed.  473,  14 
Am.  Bankr.  Rep.  795. 

44»In  re  Johnson,  192  Fed.  356,  27 
Am.  Bankr.  Rep.  644. 

444  In  re  Pierce,  103  Fed.  64,  4  Am. 
Bankr.  Rep.  554. 

44«  In  re  Graves,  24  Fed.  550 ;  In  re 
Pierce,  103  Fed.  64,  4  Am.  Bankr.  Rep. 
554. 

44«  In  re  I^gan,  102  Fed.  876,  4  Am. 
Bankr.  Rep.  525;  In  re  Hendrick,  138 
Fed.  473,  14  Am.  Bankr.  Rep.  795. 

44T  In  re  Crist,  116  Fed.  1007,  9  Am. 
Bankr.  Rep.  1. 


448  In  re  Marsh,  2  Nat.  Bankr.  News, 
649 ;  In  re  Burk,  Deady,  425,  3  JC  B.  R, 
29C.  Fed.  Gas.  No.  2,156 ;  In  re  Duncan, 
18  N.  B.  R.  42,  Fed.  Cas.  No.  4,133. 

449  In  re  Baldwin,  119  Fed.  796,  9  Am. 
Bankr.  Rep.  591:  In  re  Wakefield,  207 
Fed.  180,  31  Am.  Bankr.  Rep.  42.  See  In 
re  Frosteff  (D.  C.)  252  Fed.  199,  42  Am. 
Bankr.  Rep.  275. 

45  0  In  re  Baerncopf,  117  Fed.  975,  9 
Am.  Bankr.  Rep.  133;  In  re  Robinson. 
123  Fed.  844,  10  Am.  Bankr.  Rep.  477 ; 
In  re  Wakefield,  207  Fed.  180,  31  Am. 
Bankr.  Rep.  42. 

451  In  re  Osborne,  115  Fed.  1,  52  C.  C. 
A.  595,  8  Am.  Bankr.  Rep.  165. 
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discharge,  because  while  it  is  pending  they  are  prevented  from  pursuing 
their  ordinary  remedies  against  him.  But  it  is  doubtful  whether  the 
court  has  authority  to  dismiss  the  application,  as  for  want  of  prosecu- 
tion, if  the  bankrupt  is  guilty  of  unreasonable  delay  in  bringing  it  on 
for  hearing.  Several  of  the  decisions  maintain  that  this  cannot  be  done, 
since  the  statute  provides  that  the  discharge  "shall"  be  granted,  unless 
one  or  other  of  the  enumerated  grounds  for  refusing  it  is  established,  and 
laches  or  delay  on  the  part  of  the  bankrupt  is  not  among  those  enumerat- 
ed gn*oun<ls.***  In  this  event,  it  is  said,  any  creditor  may  apply  to  the 
court  to  require  the  bankrupt  to  have  the  question  of  his  discharge  de- 
termined, or,  in  other  words,  a  creditor  may  move  to  set  the  case  down 
for  hearing,*"  and  the  court  may  order  that  creditors  and  all  others  who 
have  proved  their  debts  shall  have  leave  to  prosecute  any  and  all  suits  at 
law  or  in  equity,  as  if  there  had  been  no  adjudication  of  bankruptcy.*** 
But  there  are  other  decisions  which  hold  that  a  bankrupt  who  delays  un- 
reasonably to  press  his  application  for  discharge  is  guilty  of  abusing  the 
proceedings  for  the  sake  of  hindering  creditors,  and  that  a  motion  to 
dismiss  for  want  of  prosecution  is  proper  in  such  cases  and  should  be 
granted.***  And  it  is  also  ruled  that  the  court  has  authority  to  allow  the 
bankrupt  to  withdraw  his  petition  for  discharge,  no  adjudication  having 
passed  upon  it,  and  to  file  a  new  one  at  a  later  day.*** 

§  699.  Evidence  on  Application  for  Discharge. — On  the  trial  of  a 
bankrupt's  application  for  discharge,  to  which  creditors  have  filed  speci- 
fications of  opposition,  the  testimony  must  be  strictly  confined  to  the  is- 
sues raised  by  the  specifications,  and  evidence  will  not  be  received  which 
relates  to  grounds  of  objection  not  set  forth  in  the  specifications,  or 

*»2InreGla8berg.l&7  Fed.  896,  117  0.  C.)  270  Fed.  289,  46  Am.  Bankr.  Rep. 

C.  A.  235,  28  Am.  Bankr.  Rep.  826;    In  325. 

re  Wolff,  132  Fed.  396,  13  Am.  Bankr.  *»»  In  re  Fowler,  2  Low.  122,  Fed.  Cas. 

Rep.  95.    The  fact  that,  from  some  un-  No.  4,999 ;  In  re  Sutherland,  Deady,  573, 

known  cause,  the  hearing  was  not  held  Fed.  Cas.  No.  13,640. 

for  19  months  after  the  application  for   '  *»*  In  re  Kelly  (D.  O.)  8  Fed.  219. 

discharge  does  not  authorize  the  judge  to  46b  Lindeke  v.  Converse,  198  Fed.  618, 

refuse  to  hear  the  application  at  aU,  or  117  C.  O.  A.  322, 28  Am.  Bankr.  Rep.  596 ; 

to  refuse  the  discharge,    A  bankruptcy.  In  re  Overstreet  (D.  C.)  268  Fed.  987,  45 

case  is  one  in  equity,  and  the  refusal  Am.  Bankr.  Rep.  129.    In  re  Lederer,  125 

of  the  discharge  in  bankruptcy,  the  effect  Fed.  96,  10  Am.  Bankr.  Rep.  492 ;   In  re 

of  which  would  be  to  bar  the  discharge  Kuffler,  144  Fed.  445,  16  Am.   Bankr. 

entirely,  and  to  prevent  the  discharge  of  Rep.  305.     The  case  last  cited  was  re- 

the  debts  therein  filed  in  other  bankrupt-  versed  on  appeal,  but  on  other  grounds, 

cy   proceedings,  is  too  heavy  a  penalty  the  reviewing  court  agreeing  with  the 

to  impose  for  mere  delay  in  bringing  the  eourt    below  as   respects   the   point  to 

application  for  dischar;;e  on  for  hearing,  which  the  decision  is  here  cited.    In  re 

in    view  of  the  fact  that  the  extreme  Kuffler,  151  Fed.  12,  80  0.  O.  A.  508,  18 

penalty  for  negligence  in  failing  to  firess  Am.  Bankr.  Rep.  16. 

an   equity  suit  for  trial  is  merely  dis-  *6«  In  re  Svenson,  9  Bias.  69,  19  N.  B. 

missal  without  prejudice.    In  re  Neal  (D.  R.  229,  Fed.  Cas.  No,  13,659. 
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which  relates  to  transactions  outside  the  scope  of  the  matters  alleged.**' 
As  remarked  in  one  of  the  cases :  "The  opposing  creditors  are  bound  by 
their  specifications.  They  cannot  go  beyond  them  or  produce  evidence 
outside  of  them.  Where  would  be  the  use  of  specifications  if  this  were 
not  so?  Instead  of  apprising  the  bankrupt  of  the  specific  grounds  upon 
which  his  discharge  was  to  be  opposed,  they  would  only  tend  to  deceive 
and  mislead  him."  ***  Thus,  for  example,  where  the  ground  of  opposi- 
tion specified  is  that  the  bankrupt  had  conveyed  his  property  with  in- 
tent to  defraud  creditors,  evidence  that  he  concealed  his  property  is  im- 
material and  must  be  excluded.***^  So,  where  the  specifications  allege 
the  making  of  a  false  oath  by  the  bankrupt  during  his  examination  be- 
fore the  referee,  it  is  not  a  question  of  his  general  truthfulness,  but  a 
question  as  to  some  specific  matter  which  can  be  framed  into  an  issue 
material  to  the  bankruptcy  proceedings.***  Further  it  is  necessary,  not 
only  that  the  opposing  creditors  should  specify  some  one  or  more  of  the 
statutory  grounds  for  refusing  a  discharge,  but  that  the  particular  charge 
should  be  sustained  by  the  evidence,  that  is,  each  of  the  constituent  ele- 
ments of  the  oflFense  or  wrongful  act  alleged  against  the  bankrupt  must 
be  supported  by  proper  evidence  and  satisfactorily  proved.*** 

§  700.  Same;  Admissibility  of  Evidence. — On  the  trial  of  objections 
to  a  bankrupt's  discharge,  much  pertinent  evidence  may  usually  be 
drawn  from  the  record  of  previous  proceedings  in  the  bankruptcy  case, 
or  of  collateral  suits  growing  out  of  it.  For  the  matters  set  up  in  opposi- 
tion to  the  discharge  have  ordinarily  been  more  or  less  fully  investigated 
at  some  earlier  stage  of  the  proceedings.  As  to  the  admissibility  of  such 
evidence  against  the  bankrupt,  the  general  rule  is  that  any  evidence 
which  he  has  furnished  himself,  and  which  can  be  used  as  an  admission 
or  declaration  against  him,  may  be  admitted  if  relevant,  but 'not  records 
made  or  testimony  given  by  third  parties  beyond  the  control  of  the  bank- 
rupt. Thus,  the  schedule  of  property  prepared  and  filed  by  the  bankrupt 
is  evidence  against  him,  but  not  an  inventory  or  return  by  the  trustee 


457  In  re  Felts,  205  Fed.  983;  In  re 
Bouck,  199  Fed.  453,  28  Am.  Bankr.  Rep. 
378;  In  re  Kaiser,  99  Fed.  689,  3  Am. 
Bankr.  Rep.  767 ;  In  re  Rosenfeld,  2  N. 
B.  R.  116,  Fed.  Cas.  No.  12,057;  Tenny 
V.  Collins,  4  N.  B.  R.  477,  Fed.  Cas.  No. 
13,833. 

40  8  In  re  Rosenfeld,  2  N.  B.  R.  116, 
Fed.  Cas.  No.  12,057. 

46»  In  re  Bouck,  199  Fed.  453,  28  Am. 
Bankr.  Rep.  378. 

4eoTroeder  v.  Lorsch,  150  Fed.  710, 
80  C.  C.  A.  376,  17  Am.  Bankr.  Rep.  723. 

4«i  In  re  Rosenberg  (D.  C.)  268  Fed. 
658,  45  Am.   Bankr.   Rep.  319;    In   re 


Croonborg  (C.  O.  A.)  268  Fed.  352,  46 
Am.  Bankr.  Rep.  383;  In  re  Brockman« 
168  Fed.  1015,  21  Am.  Bankr.  Rep.  251; 
In  re  Holman,  92  Fed.  512, 1  Am.  Bankr. 
Rep.  600;  In  re  Thomas,  92  Fed.  912,  1 
Am.  Bankr.  Rep.  515;  In  re  Rbutassel, 
96  Fed.  597,  2  Am.  Bankr.  Rep.  697 ;  In 
re  McGum,  102  F^d.  743,  4  Am.  Bankr. 
Rep.  459;  In  re  Cornell,  97  Fed.  29,  3 
Am.  Bankr.  Rep.  172 ;  In  re  Phillips,  98 
Fed.  844,  3  Am.  Bankr.  Rep.  542;  In  re 
Royal,  113  Fed.  140,  7  Am.  Bankr.  Rep. 
636.  But  the  failure  to  prove  the  entire 
amount  of  the  property  alleged  to  have 
been  concealed  by  the  bankrupt  is  not  a 
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of  the  property  which  came  into  his  hands.**®  So,  the  bankrupt's  sworn 
answer  in  a  chancery  case  is  admissible  against  him,**'  or  his  deposition 
made  in  a  suit  by  the  trustee  against  him  and  others,  and  the  decree  in 
such  suit,***  but  not  a  statement  filed  in  a  state  court  by  a  creditor,*** 
nor  the  record  of  proceedings  by  the  trustee  in  a  suit  against  a  third  per- 
son.*** So,  declarations  made  by  a  debtor,  at  the  time  of  his  failure,  that 
he  had  means  to  pay  all  hi§  debts,  may  be  admissible  as  tending  to  show 
a  fraudulent  concealment  of  assets,  though  not  alone  sufficient  for  that 
purpose.**'  But  the  allegations  contained  in  the  creditors'  petition  in 
involuntary  bankruptcy,  on  which  the  adjudication  was  made,  are  not 
evidence  against  the  bankrupt  on  his  subsequent  application  for  dis- 
charge, even  though  he  suffered  the  adjudication  to  go  by  default.*** 
For  similar  reasons,  the  testimony  given  by  the  bankrupt  on  his  exam- 
ination by  creditors  before  the  referee  is  admissible  against  him  on  the 
hearing  of  his  application  for  discharge,  if  the  correctness  of  the  record 
produced  is  properly  established,***  at  least  in  so  far  as  particular  por- 
tions of  such  testimony,  or  particular  statements  or  declarations  con- 
tained in  it,  are  pointed  out  by  the  creditor  who  wishes  to  use  it,  and  are 
shown  to  be  relevant  to  the  issues  raised  by  the  specifications  of  objec- 
tion.*'* But  the  testimony  of  third  persons,  taken  on  examinations  be- 
fore the  referee,  is  not  admissible.*'*  But  where  the  bankrupt's  first  or 
original  petition  for  discharge  was  denied  (not  on  the  merits),  and  he 
made  another  application,  it  was  held  that  the  testimony  of  a  witness 
taken  on  the  hearing  under  the  first  petition  was  competent  evidence  on 
the  hearing  on  the  second  application,  the  witness  having  died  in  the 
meantime.*'* 

In  other  particulars,  the  ordinary  rules  governing  the  admissibility 
of  evidence  will  apply  in  these  proceedings.    A  creditor  of  a  voluntary 


fatal  defect  In  the  evidence.  In  re  Ma- 
gen  (D.  G.)  218  Fed.  692,  33  Am.  Bankr. 
Rep.  346. 

4«2  Stevens  V.  Thompson,  17  N.  H.  ia3. 

*«»  Anonymous,  Fed.  Gas.  No.  463. 

«•«  In  re  Leland,  8  Ben.  204,  Fed.  Gas. 
Xo.  8,232. 

4«B  In  re  Williams,  6  Biss.  233,  11  K. 
B.  R.  145.  Fed.  Gas.  No.  17,700. 

««e  In  re  Leland,  8  Ben.  204,  Fed.  Gas. 
No.  8,232. 

««7  In  re  Delavan,  Fed.  Gas.  No.  3,758. 

*«8  In  re  Lathrop,  3  N.  B.  R.  46,  Fed. 
Gas.  No.  8,105. 

*•»  Shaffer  v.  Koblegard  Go.,  183  Fed. 
71,  105  G.  G.  A.  363,  24  Am.  Bankr.  Rep. 
808;  In  re  Goodhile,  130  Fed.  782,  12 
Am.  Bankr.  Rep.  380;  In  re  Bard,  108 
Fed.  208,  5  Am.  Bankr.  Rep.  810 ;  In  re 
I^gan,  102  Fed.  876,  4  Am.  Bankr.  Rep. 


525;    In  re  Malschick  (D.  G.)  217  Fed. 
492,  33  Am.  Bankr.  Rep.  214. 

4 TO  In  re  Marsh,  2  Nat  Bankr.  News, 
649. 

*7iin  re  Goodhile  (D.  G.)  130  Fed. 
782,  12  Am.  Bankr.  Rep.  380 ;  In  re  Wil- 
cox, 109  Fed.  628,  48  G.  G.  A.  567,  6  Am. 
Bankr.  Rep.  362.  But  compare  In  re 
Cooke  (D.  G.)  109  Fed.  631,  5  Am.  Bankr. 
Rep.  434.  And  see  In  re  Blaesser  (D. 
C.)  230  Fed.  528,  36  Am.  Bankr.  Rep.  795, 
holding  that  (notwithstanding  General 
Order  No.  22)  testimony  given  before  the 
referee  by  the  creditor  objecting  to  the 
discharge,  who  died  without  signing  his 
testimony  or  being  sworn  thereto,  may 
be  considered  when  written  out  and 
proved  by  the  reporter  or  some  one  else. 

*7a  In  re  Brockway  (D.  G.)  12  Fed.  69. 
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bankrupt  is  a  competent  witness  for  other  creditors  opposing  the  bank- 
rupt's discharge.*'*  And  one  who  appeared  as  counsel  in  an  equity  suit 
brought  by  the  trustees  against  the  bankrupt  and  others  may  be  com- 
pelled to  testify  as  a  witness  for  the  creditors.*'*  The  testimony  of  ab- 
sent witnesses  may  be  taken  by  deposition;  but  in  this  case  notice  of 
the  taking  of  the  deposition  must  be  served  upon  the  bankrupt  and  filed 
with  the  referee.*'*  An  application  to  examine  a  witness  who  is  a  resi- 
dent of  another  state,  in  support  of  the  creditors'  specifications,  should 
be  made  to  the  federal  district  court  of  the  district  wherein  the  witness 
has  his  residence.*'*  It  is  of  course  not  necessary,  or  even  possible,  to 
prove  every  allegation  of  the  specifications  by  direct  testimony,  but  cir- 
cumstantial evidence  may  be  relied  on  in  proper  cases.  Thus,  where  the 
charge  is  the  obtaining  of  goods  on  credit  by  means  of  a  materially  false 
statement  in  writing,  the  fact  that  the  creditor  parted  with  his  property 
in  reliance  on  such  statement  niay  be  shown  circumstantially.*"  And 
so,  evidence  of  concealment  of  assets  claimed  by  the  bankrupt  to  be  ex- 
empt, although  irrelevant  as  evidence  in  support  of  the  specifications, 
might  be  competent  on  the  question  of  knowledge  to  show  methods  of 
concealment  by  the  bankrupt  with  a  view  to  bankruptcy.*'* 

§  701.  Same;  Burden  of  Proof. — ^The  filing  of  specifications  in  op- 
position to  a  bankrupt's  application  for  discharge  does  not  make  out 
a  prima  facie  case  against  him  which  he  is  bound  to  disprove.***  But 
on  the  contrary,  the  burden  of  proof  is  on  the  objecting  creditors,  and 
they  must  sustain  the  allegations  of  their  specifications  by  satisfactory 
and  convincing  evidence,  so  as  to  show  clearly  the  existence  of  at  least 
one  of  the  statutory  grounds  for  refusing  a  discharge.***    If  they  fail  in 


*T8  In  re  Day,  Fed.  Cas.  No.  3,671a. 

*T4  In  re  Leland,  8  Ben.  204,  Fed.  Cas. 
No.  8,282. 

47  5  Bankruptcy  Act  1898,    §  21c. 

«76in  re  Robinson,  179  Fed.  724,  24 
Am.  Baukr.  Kep.  617. 

*T7  In  re  Reed,  191  Fed.  920,  26  Am. 
Bankr.  Rep.  286. 

*7  8in  re  Isaacson,  175  Fed.  292,  23 
Am.  Baakr.  Rep.  665. 

*7  9  In  re  May,  2  Nat.  Bankr.  News,  93. 

*8o  In  re  Gottlieb  (C.  C.  A.)  262  Fed. 
730,  44  Am.  Bankr.  Rep.  464,  45  Am. 
Bankr.  Rep.  180;  Horner  v.  Hamner,  249 
Fed.  134,  101  C.  C.  A.  186,  L.  R.  A. 
1918E,  465,  40  Am.  Bankr.  Rep.  817;  In 
re  Garrity,  247  Fed.  310,  159  O.  O.  A. 
404,  40  Am.  Bankr.  Rep.  664;  In  re 
Braim,  239  Fed.  113,  152  C.  C.  A.  155,  38 
Am.  Bankr.  Rep.  651;  Sheinberg  v. 
Hoffman,  236  Fed.  343,  149  C.  O.  A.  475, 
38  Am.  Bankr.  Rep.  24 ;  Poff  v.  Adams, 


Payne  &  Gleaves,  226  Fed.  187,  141  O,  C. 
A.  185,  35  Am.  Bankr.  Rep.  307 ;  In  re 
Cohen,  206  Fed.  457,  124  C.  C.  A.  363,  30 
Am.  Bankr.  Rep.  653;  In  re  Johnson  (D. 
C.)  215  Fed.  748;  In  re  Shrimer  (D.  C ) 
228  Fed.  794,  36  Am.  Bankr.  Rep.  404 ; 
In  re  Halmowich  (D.  C.)  232  Fed.  378, 
36  Am.  Bankr.  Rep.  648 ;  In  re  Wlx  (D, 
C.)  236  Fed.  262,  38  Am.  Bankr.  Rep. 
185 ;  In  re  Maaget  (D.  0.)  245  Fed.  804, 
40  Am.  Bankr.  Rep.  221;  In  re  Lially 
(D.  C.)  255  Fed.  358.  43  Am.  Bankr.  Rep. 
252;  In  re  Main,  205  Fed.  421,  30  Am. 
Bankr.  Rep.  547;  Bardie  v.  Swafford 
Bros.  Dry  Goods  Co.,  165  Fed.  588,  91  C. 
C.  A.  426,  20  L.  R.  A.  (N.  S.)  785,  21  Am. 
Bankr.  Rep.  457;  In  re  Eades,  143  Fed. 
293,  74  C.  C.  A.  431, 16  Am.  Bankr.  Rep. 
30 ;  In  re  Garrison,  149  Fed.  178,  79  C. 
C.  A.  126,  17  Am.  Bankr.  Rep.  831;  In 
re  Walder,  152  Fed.  489,  18  Am.  Bankr. 
Rep.   419;    In  re  Kolster,  146  Fed.  138, 
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this,  the  specifications  of  objection  will  be  overruled  and  dismissed  and 
the  discharge  will  be  granted.***  But  the  burden  of  proof  may  shift, 
and  put  the  bankrupt  upon  the  defensive.  And  this  happens  when 
enough  has  been  shown  by  the  creditors  to  make  out  a  prima  faci^  case, 
and  it  can  be  rebutted  only  by  proof  of  facts  which  must  be  specially  and 
peculiarly  within  the  bankrupt's  own  knowledge.  Thus,  where  the 
ground  of  opposition  is  the  concealment  of  property  from  the  trustee, 
and  the  creditors  have  shown  the  recent  existence  of  assets  which  have 
not  been  scheduled  or  surrendered,  and  their  disappearance  or  large 
shrinkage  within  a  short  time  prior  to  the  bankruptcy,  the  burden  is 
on  the  bankrupt  to  account  for  the  disappearance  or  diminution  of  his 
estate,  and  if  he  fails  to  give  a  reasonable  and  credible  explanation, 
the  court  will  be  justified  in  inferring  a  fraudulent  concealment  of  as- 
sets, such  as  to  forfeit  his  right  to  a  discharge.**'  On  a  similar  prin- 
ciple, an  objecting  creditor  has  the  burden  of  showing  that  a  materially 
false  statement  made  by  the  bankrupt  as  a  basis  for  credit  was  known 
by  him  to  be  untrue  when  made ;  **'  but  when  that  fact  is  proved,  the 
burden  shifts  to  the  bankrupt  to  show  that  it  was  not  made  with  intent 
to  deceive.***  So  also,  it  is  said  that,  to  entitle  a  partner  to  a  discharge 
notwithstanding  the  fact  that  the  firm  failed  to  keep  proper  books  of 
account,  with  intent  on  the  part  of  some  member  to  conceal  its  financial 
condition,  the  burden  rests  on  him  to  prove  that  he  was  innocent  of  any 
participation  therein.***  When  the  objecting  creditors  have  shown  that 
the  bankrupt  failed  to  keep  proper  books  of  account,  the  circumstances 
of  his  business  or  occupation  being  such  as  to  make  them  necessary  for 
an  understanding  of  his  financial  situation,  the  presumption  then  arises 
that  the  bankrupt  intended  the  natural  and  probable  consequences  of 


17  Am.  Bankr.  Rep.  52;  In  re  Keefer, 
135  Fed.  885,  14  Am.  Bankr.  Rep.  290; 
In  re  Hamilton,  13.3  Fed.  823,  13  Am. 
Bankr.  Rep.  333;  In  re  McGum,  102 
Fed.  743,  4  Am.  Bankr.  Rep.  459 ;  In  re 
Chamberlain.  125  Fed.  629,  11  Am. 
Bankr.  Rep.  95;  In  re  Fltchard,  laS 
Fed.  742,  4  Am.  Bankr.  Rep.  609;  In  re 
Wetmore,  99  Fted.  703,  3  Am.  Bankr. 
Rep.  700;  In  re  Phillips,  98  Fed.  SM,  3 
Am.  Bankr.  Rep.  542;  In  re  Shertzer,  99 
Fed.. 706,  3  Am.  Bankr.  Rep.  699;  In  re 
Ilixon,  93  Fed.  440.  1  Am.  Bankr.  Rep. 
610 ;    In  re  Idzall,  96  Fed.  314. 

*«i  In  re  Miller.  212  Fed.  920,  129  C. 
C.  A.  440;  In  re  Corn  (D.  C.)  106  Fed. 
143,  5  Am.  Bankr.  Rep.  478;  In  re 
liirsch  (D.  C.)  97  Fed.  571,  3  Am.  Bankr. 
Rep.  344;  In  re  O'Kell,  2  N.  B.  R.  105, 
Fed.  Cas.  No.  10,475;  In  re  Harris,  2 
N.  B.  R.  105,  Fed.  Cas.  No.  6,112. 

*82  In  re  Cooper,  230  Fed.  991,  145  0. 
Blk.iBkb.(3d  Ed.)— 88 


C.  A.  185.  38  Am.  Bankr.  Rep.  589;  In 
re  Brincat  (D.  C.)  233  Fed.  811,  37  Am. 
Bankr.  Rep.  587;  In  re  Diamond,  204 
Fed.  137,  30  Am.  Bankr.  Rep.  363 ;  In  re 
Miner,  203  Fed.  170,  30  Am.  Bankr.  Rep. 
113 ;  In  re  McCann,  179  Fed.  575,  24  Am. 
Bankr.  Rep.  789;  Seigel  v.  Cartel,  164 
Fed.  691.  21  Am.  Bankr.  Rep.  140;  In 
re  Leslie,  119  Fed.  406,  9  Am.  Bankr. 
Rep.  561;  In  re  Finkelsteln.  101  Fed. 
418,  3  Am.  Bankr.  Rep.  800 ;  In  re  Mey- 
ers, 96  Fed.  408,  2  Am.  Bankr.  Rep.  707 ; 
In  re  Wood,  98  Fed.  972,  3  Am.  Bankr. 
Hep.  572. 

*8«  In  re  Troutman  &  Gesse  (D.  O.) 
251  Fed.  930,  40  Am.  Bankr.  R^.  418.' 

*8  4in  re  Arensou,  195  Fed.  609,  28 
Am.  Bankr.  Rep.  113;  In  re  Perlmutter 
(D.  C.)  256  Fed.  862,  43  Am.  Bankr.  Rep. 
362. 

*85  In  re  Schaehter,  170  Fed.  683,  22 
Am.  Bankr.  Rep.  .389. 
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such  failure,  that  is  to  say,  the  concealment  of  his  financial  condition 
from  his  creditors,  and,  to  obtain  his  discharge,  he  must  rebut  this 
presumption  by  satisfactory  evidence.*^  But  these  rules  do  not  of  course 
apply  .in  cases  where  there  can  be  no  burden  of  proof  one  way  or  the 
other,  as  where  the  question  presented  is  one  of  law  and  not  of  fact,  as, 
for  example,  upon  the  construction  of  the  statute.**' 

§  702.  Same;  Weight  and  Sufficiency  of  Evidence. — On  opposition 
to  a  bankrupt's  application  for  discharge,  it  is  not  required  of  the  oppos- 
ing creditors  that  they  should  establish  the  allegations  of  their  speci- 
fications beyond  a.  reasonable  doubt.  Their  evidence  must,  indeed,  be 
sufficient  to  overcome  any  opposing  presumptions  as  well  as  the  evidence 
produced  on  behalf  of  the  bankrupt,***  but  a  proceeding  of  this  kind  is 
not  a  criminal  case,  although  the  ground  of  opposition  specified  may  also 
be  a  crime  under  the  statute.  Thus,  where  it  is  charged  that  the  bank- 
rupt swore  falsely  in  verifying  his  schedule  or  in  the  proceedings  in 
bankruptcy,  the  evidence  must  be  sufficiently  clear  and  convincing  to 
overcome  the  presumption  of  his  honesty;  but  it  is  not  required  to  be 
of  the  high  degree  necessary  to  sustain  a  conviction  for  perjury.***  In 
fact,  it  is  only  necessary  that  there  should  be  a  fair  preponderance  of 
the  credible  evidence  supporting  the  case  of  the  objecting  creditors,*** 
but  this  preponderance  must  exist,  for  an  evenly  balanced  condition 
of  the  proof  will  warrant  a  decision  in  favor  of  the  bankrupt.***  It  is 
difficult  to  characterize  exactly  the  kind  of  evidence  and  the  weight 
of  the  evidence  which  the  creditors  must  produce,  as  it  necessarily 
varies  greatly  with  the  facts  and  circumstances  of  each  particular  case.*** 


*8 6  Thompson  v.  Lamb  (C.  C.  A.)  263 
Fed.  61,  45  Am.  Bankr.  Rep.  316;  Devor- 
kin  V.  Security  Bank  &  Trust  CJo.,  243 
Fed.  171,  156  C.  C.  A.  37,  39  Am.  Bankr. 
Rep.  738;  In  re  Landersman  (D.  C.)  239 
Fed.  766,  38  Am.  Bankr.  Rep.  685;  In  re 
Chass  (D.  C.)  238  Fed.  573,  37  Am. 
Bankr.  Rep.  734. 

*87  In  re  Gilpin  (D.  C.)  160  Fed.  171, 
20  Am.  Bankr.  Rep.  374. 

*8«  In  re  Garrity,  247  Fed.  310,  159  C. 
O.  A.  404,  40  Am.  Bankr.  Rep.  664 ;  In  re 
Perlmntter  (D.  C.)  256  I^d.  862,  43  Am. 
Bankr.  Rep.  362 ;  Troeder  v.  Lorsch,  150 
Fed.  710,  80  C.  C.  A.  376,  17  Am.  Bankr. 
Rep.  723;  In  re  Delmour  (D.  C.)  161  Fed. 
589,  20  Am.  Bankr.  Rep.  405;  In  re 
Greenberg  (D.  C.)  114  Fed.  773,  8  Am. 
Bankr.  Rep.  94.  Compare  In  re  Hen- 
nebry  (D.  C.)  207  Fed.  882,  31  Am. 
Bankr.  Rep.  231. 

*89  Remmers  v.  Merchants-Laclede 
Xat.  Bank,  173  Fed.  484,  97  C.  C.  A. 
490,  23  Am.  Bankr.  Rep.  78. 


*»o  Thompson  v.  Lamb  (0.  O.  A.)  263 
Fed.  61,  45  Am.  Bankr.  Rep.  316;  In  re 
Brlncat  (D.  O.)  233  Fed.  811.  37  Am. 
Bankr.  Rep.  587;  In  re  Atlas  (D.  O.) 
219  Fed.  783,  34  Am.  Bankr.  Rep.  44 ;  In 
re  Bacon  (D.  G.)  205  Fed.  545,  30  Am. 
Bankr.  Rep.  584;  In  re  Doyle  (D.  C.) 
199  Fed.  247,  29  Am.  Bankr.  Rep.  102; 
In  re  Dauchy,  130  Fed.  532.  65  G.  C.  A. 
78,  11  Am.  Bankr.  Rep.  511 ;  In  re  Les- 
Ue  (D.  C.)  119  Fed.  406,  9  Am.  Bankr. 
Rep.  561.  Bnt  compare  In  re  Braus, 
248  Fed.  55,  160  C.  O.  A.  195.  40  Am. 
Bankr.  Rep.  668. 

4»i  In  re  Hirsch  (D.  C.)  96  Fed.  468.  2 
Am.  Bankr.  Rep.  715. 

482  The  foUowlng  cases  may  be  con- 
sulted, each  of  which  was  concemed 
with  the  weight  and  sufficiency  of  the 
evidence  offered  on  a  contest  of  the  bank- 
rupt's right  to  a  discharge:  In  re  Ro- 
senfeld  (G.  G.  A.)  262  f^.  876,  44  Am. 
Bankr.  Rep.  390;  Goemer  v.  Eastman 
(G.  G.  A.)  261  Fed.  177,  44  Am.  Bankr. 
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But  the  general  opinion  of  the  courts  may  be  seen  from  their  frequent 
use,  in  stating  the  requirements,  of  such  phrases  as  "clear  and  coi^vinc- 
ing  proof/*  ^^  "strict  and  convincing  evidence,"  *•*  "satisfactory  and  suf- 
ficient evidence,"  *•*  "clear  and  satisfying  evidence,"  *••  and  even  "indis- 
putable proof."  *•'  Particularly  in  regard  to  questions  of  fraud,  motive, 
intent,  and  the  like,  it  is  not  sufficient  to  prove  merely  suspicious  circum- 
stances or  conduct  which  wears  a  sinister  aspect.***  A  fraudulent  con- 
veyance of  property  must  be  shown  affirmatively,  and  it  is  not  sufficient 
that  the  bankrupt's  evidence  on  his  examination  tends  indirectly  to  sup- 
port the  contention  of  the  creditors.***  And  while  evasive  and  disingen- 
uous testimony  is  not  a  ground  for  refusing  his  discharge,  it  is  a  material 
consideration  in  determining  his  credibility  when  testifying  as  to  what 


Rep.  303;  Stembnrg  y.  M.  Ck>heii  &  Co., 
254  Fed.  1,  165  G.  G.  A.  411,  42  Am. 
Bankr.  Rep.  456;  In  re  Schults,  250 
Fed.  103,  162  C.  C.  A.  275,  41  Am.  Bankr. 
Rep.  367;  In  re  Newmark,  249  Fed.  341, 
161  G.  C.  A.  349,  41  Am.  Bankr.  Rep.  54; 
Sherwood  Shoe  Co.  v.  Wix,  240  Fed. 
692, 153  C.  G.  A.  490,  38  Am.  Bankr.  Rep. 
670 ;  In  re  Cooper,  230  Fed.  991,  146  O. 
C.  A.  185,  38  Am.  Bankr.  Rep.  589; 
Broomfleld  v.  Lehman,  215  Fed.  97,  131 
G.  C.  A.  405;  In  re  Wakefield  (D.  G.) 
207  Fed.  180,  31  Am.  Bankr.  Rep.  42 ;  In 
re  Hindin  (D.  C.)  219  Fed.  605,  34  Am. 
Bankr.  Rep.  114;  In  re  Arnold,  228  Fed. 
75,  35  Am.  Bankr.  Rep.  740;  In  re  Gold- 
berg (D.  G.)  256  Fed.  541,  43  Am.  Bankr. 
Rep.  127;  In  re  Jutkovitz  (D.  G.)  259 
Fed.  915,  44  Am.  Bankr.  Rep.  231;  In  re 
Landersman  (D.  G.)  239  Fed.  766,  38  Am. 
Bankr.  Rep.  685;  In  re  Wiback  (D.  G.) 
245  Fed.  135,  40  An^  Bankr.  Rep.  172; 
In  re  Kaplan  (D.  C.)  245  Fed.  222,  40 
Am.  Bankr.  Rep.  181;  In  re  Helfgott 
(D.  C.)  245  Fed.  358,  40  Am.  Bankr.  Rep. 
196;  In  re  Maaget  (D.  G.)  245  Fed.  804, 
40  Am.  Bankr.  Rep.  221 ;  In  re  Fackler 
(D.  G.)  246  Fed.  864,  39  Am.  Bankr.  Rep. 
742;  In  re  Kappes  (D.  G.)  258  Fed.  653, 
44  Am.  Bankr.  Rep.  159;  In  re  Schroe- 
der  (D.  G.)  264  Fed.  862,  45  Am.  Bankr. 
Rep.  202;  Troeder  v.  Lorsch,  150  Fed. 
710,  80  C.  G.  A.  376,  17  Am.  Bankr.  Rep. 
723 ;  In  re  Taylor,  182  Fed.  187,  24  Am. 
Bankr.  Rep.  945;  In  re  Margolis,  181 
Fed.  591,  24  Am.  Bankr.  Rep.  934 ;  In  re 
Chamberlain,  180  Fed.  304,  25  Am. 
Bankr.  Rep.  37;  In  re  Tillyer,  147  Fed. 
860, 17  Am.  Bankr.  Rep.  125 ;  In  re  Bur- 
stein,  160  Fed.  765,  20  Am.  Bankr.  Rep. 
399 ;  In  re  Goldieh,  164  Fed.  882,  21  Am. 
Bankr.  Rep.  249;  In  re  Gullbert,  169 
Fed.  149,  22  Am.  Bankr.  Rep.  221;  Bar- 
ton Bros.  V.  Texas  Produce  Co.,  136  Fed. 


355,  69  G.  G.  A.  181,  14  Am.  Bankr.  Rep. 
502;  In  re  Doherty,  135  Fed.  432,  13 
Am.  Bankr.  Rep.  549;  In  re  Harr,  143 
Fed.  421,  16  Am.  Bankr.  Rep.  213;  In  re 
Jacobs,  144  Fed.  868, 16  Am.  Bankr.  Rep. 
482;  In  re  LesUe,  119  Fed.  406,  9  Am. 
Bankr.  Rep.  561 ;  In  re  Tonng,  140  Fed. 
728,  15  Am.  Bankr.  Rep.  477;  In  re  Mi- 
ner, 117  Fed.  953,  9  Am.  Bankr.  Rep. 
100;  In  re  Baerncopf,  117  Fed.  975,  9 
Am.  Bankr.  Rep.  133;  In  re  Boy  den,  132 
Fed.  991,  18  Am.  Bankr.  Rep.  269;  In 
re  Blalock,  118  Fed.  679,  9  Am.  Bankr. 
Rep.  266;  In  re  Murray,  162  Fed.  983, 
20  Am.  Bankr.  Rep.  700 ;  In  re  Hedley, 
156  Fed.  314,  19  Am.  Bankr.  Rep.  409; 
In  re  Lewin,  155  Fed.  501, 18  Am.  Bankr. 
Rep.  72 ;  In  re  Moore,  1  Hask.  134,  Fed. 
Gas.  No.  9,751. 

*»»  In  re  Agnew  (D.  G.)  225  Fed.  650, 
85  Am.  Bankr.  Rep.  709 ;  In  re  Lally  (D. 
G.)  255  Fed.  358,  43  Am.  Bankr.  Rep. 
252;  In  re  Taylor  (D.  C.)  188  Fed.  479, 
26  Am.  Bankr.  Rep.  143 ;  In  re  Salsbury 
(D.  G.)  113  Fed.  833,  7  Am.  Bankr.  Rep. 
771 ;  In  re  Howden  (D.  G.)  Ill  Fed.  723, 
7  Am.  Bankr.  Rep.  191. 

*»*  Garry  v.  Jefferson  Bank,  186  Fed. 
461, 108  G.  G.  A.  439,  26  Am.  Bankr.  Rep. 
511. 

4»5in  re  Hirsch  (D.  G.)  97  Fed.  571. 
3  Am.  Bankr.  Rep.  344. 

*»•  In  re  Bemer,  2  Nat.  Bankr.  News, 
268. 

♦»7  In  re  Banks,  Fed.  Gas.  No.  958. 

4»8  In  re  Howard,  180  Fed.  399.  103  G. 
G.  A.  545,  24  Am.  Bankr.  Rep.  841 ;  Mc- 
Cutcheon  v.  Townley  (C.  C.  A.)  266  Fed. 
985,  46  Am.  Bankr.  Rep.  96.  See  In  re 
Goodridge,  2  N.  B.  R.  324,  Fed.  Gas.  No. 
6,547. 

*»»  In  re  Ferris,  105  Fed.  356,  5  Am. 
Bankr.  Rep.  246. 
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became  of  certain  money  or  property .*••  On  the  other  hand,  the  case 
may  be  such  that  the  bankrupt's  testimony  alone  will  be  sufficient  to  re- 
but the  case  of  the  creditors,  where  it  is  clear  and  positive  and  is  not  dis- 
credited by  any  fact  proved.'^^* 

§  703.  Hearing  and  Determination  of  Application. — ^The  order  of 
court  designating  the  time  and  place  for  hearing  the  bankrupt's  appli- 
cation for  discharge,  and  directing  that  creditors  and  other  parties  in 
interest  may  then  and  there  appear  and  show  cause  against  the  same, 
must  be  signed  by  the  clerk  and  bear  the  seal  of  the  court.***  And 
while  the  proceedings  may  be  continued  from  day  to  day,  if  necessary, 
an  adjournment  without  day  will  put  an  end  to  them,  unless  a  new  order 
is  issued.*®'  Under  the  act  of  1867,  creditors  were  entitled  to  a  trial  by 
jury  of  issues  of  fact  raised  by  the  specifications,***  but  it  is  otherwise 
under  the  present  statute,  since  the  law  specifically  directs  that  the  ap- 
plication for  discharge  shall  be  heard  by  the  judge,  and  since  it  grants 
a  jury  trial  only  in  certain  particular  cases,  among  which  this  is  not 
included.***  Creditors  opposing  the  bankrupt's  application  for  dis- 
charge have  the  affirmative  of  the  issue,  and  consequently  have  the 
right  to  begin.***  The  bankrupt  must  attend  the  hearing  upon  his  ap- 
plicatiqn,**'  and  his  presence  cannot  be  dispensed  with  by  the  referee  if 
it  is  demanded  by  the  creditors.***  Further,  the  creditors  have  the  right 
to  examine  the  bankrupt,  when  so  in  attendance  at  the  hearing,  for 
the  purpose  of  eliciting  evidence  which  will  support  their  objections,  and 
the  fact  that  he  has  already  been  examined  at  an  earlier  stage  of  the 
proceedings  will  not  excuse  him  from  this  duty.***  On  this  hearing  only 
such  grounds  of  objection  to  the  bankrupt's  discharge  may  be  heard  and 
considered  as  have  been  set  forth  in  the  specifications  of  the  opposing 
creditors,  and  the  evidence  will  be  confined  to  the  material  facts  alleged 
in  the  specifications.***  Thus,  the  question  whether  or  not  the  debt  of  a 
particular  creditor  is  such  as  to  be  excepted  from  the  operation  of  a  dis- 
charge in  bankruptcy  cannot  properly  be  raised  or  tried  on  the  bankrupt's 


600  In  re  Leslie,  119  Fed.  406,  9  Am. 
Bankr.  Rop.  561. 

601  In  re  Eades,  143  Fed.  293,  74  0. 
C.  A.  431,  16  Am.  Bankr.  Rep.  30. 

602  In  re  Bellamy,  1  Ben.  474,  1  N.  B. 
R.  113,  Fed.  Cas.  No.  1,268. 

503  In  re  Seckendorf,  2  Ben.  462,  Fed. 
Cas.  No.  12,600. 

6  04  In  re  Lawson,  2  N.  B.  R.  396,  Fed. 
Cas.  No.  8,151. 

6  05  Bankruptcy  Act  1898,  §  14b,  and  { 
19a. 

5  06  Anonymous,  Fed.  Cas.  No.  464. 

607  Bankruptcy  Act  1898,  §  7.  The 
bankrupt  must  attend  the  bearing  even 


though  he  may  have  removed  from  the 
district  pending  the  proceedings.  In  re 
Ourle  (D.  C.)  217  Fed.  688,  33  Am. 
Bankr.  Rep.  502. 

608  In  re  Shanker,  138  Fed.  862,  15 
Am.  Bankr.  Rep.  109.  <- 

600  In  re  Mellen,  97  Fed.  326,  3  Am. 
Bankr.  Rep.  226. 

610  In  re  Taplin,  135  Fed.  861,  14  Am. 
Bankr.  Rep.  360;  In  re  Adams,  104  Fed. 
72,  4  Am.  Bankr.  Rep.  696 ;  In  re  Kaiser, 
99  Fed.  689,  3  Am.  Bankr.  Rep.  767;  In 
re  Baldwin,  119  Fed.  796,  9  Am.  Bankr. 
Rep.  591,  See  In  re  lilarshall  Paper  Co.. 
95  Fed.  419,  2  Am.  Bankr.  Rep.  653;  In 
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application  for  discharge ;  ***  and  the  propriety  or  validity  of  an  order  ex- 
tending the  time  for  filing  the  application  for  discharge  cannot  be  review- 
ed on  the  hearing  of  the  application  itself.***  And  further,  a  creditor  can- 
not object  to  the  action  of  the  court  in  granting  the  discharge,  on  the 
ground  that  the  issue  found  in  favor  of  the  bankrupt,  and  on  which  the 
case  turned,  was  inconclusive,  where  that  issue  was  distinctly  raised  by 
the  creditor's  own  allegations.*^'  In  determining  on  the  application,  the 
court  must  be  governed  solely  and  entirely  by  the  admissible  evidence 
produced  on  the  hearing  of  the  application  and  objections,***  and  the  ref- 
eree, for  instance,  has  no  legal  right  to  consider  evidence  which  has  been 
previously  offered  before  him  as  referee,  if  it  is  not  repeated  at  the  present 
hearing  or  made  a  part  of  the  record.*** 

The  specifications  in  opposition  may  be  rejected  for  insufficiency,  or 
they  may  be  overruled  and  dismissed  if  not  sustained  by  the  evidence, 
but  in  some  way  they  must  bexiisposed  of,  and  a  motion  to  grant  the 
discharge  cannot  be  granted  by  the  court  until  this  has  been  done.**' 
When  final  action  has  been  taken  on  the  case,  it  may  perhaps  be  re- 
opened for  good  cause  shown,  but  not  for  the  purpose  of  letting  in  addi- 
tional evidence  when  the  original  hearing  was  full  and  complete  and  the 
proofs  were  then  formally  closed.**'  But  an  appeal  lies  from  a  judg- 
ment granting  or  refusing  a  discharge.***  Costs  are  not  usually  award- 
ed  to  the  prevailing  party  unless  the  objections  filed  were  found  to  be 
frivolous  or  vexatious  or,  on  the  other  hand,  the  bankrupt  is  shown  to 
have  the  means  of  paying  costs.*** 

§  704.  Same;  Powers  and  Duties  of  Judge  and  Referee. — Under 
the  explicit  language  of  the  bankruptcy  act,  the  bankrupt's  application 
for  discharge  must  be  heard  and  determined  by  the  judge  of  the  court 
of  bankruptcy,  not  by  the  referee.  The  latter  officer  has  no  jurisdiction 
either  to  grant  or  to  refuse  a  discharge,  but  this  duty  is  cast  qpon  the 


re  Newmark,  249  Fed.  341,  161  O.  C.  A. 
349.  41  Am.  Bankr.  Rep.  54.  See  In  re 
Melkleham  (D.  C.)  236  Fed.  401,  38  Am. 
Bankr.  Rep.  324. 

r.ii  In  re  Rhntassel,  96  Fed.  697,  2  Am. 
Bankr.  Rep.  697;  In  re  Lockwood  (D.  C.) 
240  Fed.  158,  39  Am.  Bankr.  Rep.  478. 

512  In  re  Casey,  195  Fed.  322,  28  Am. 
Bankr.  Rep.  359. 

518  Kentucky  *Nat.  Bank  v.  Carley, 
127  Fed.  686.  62  C.  C.  A.  412,  12  Am. 
Bankr.  Rep.  119. 

514  In  re  Murray,  162  Fed.  9as,  20  Am. 
Bankr.  Rep.  700 ;  In  re  Waldfr,  152  Fod. 
4S9,  18  Am.  Bankr.  Rep.  419 :  In  re  Hal- 
seU,  132  Fed.  562,  13  Am.  Bankr.  Rep. 
106. 


Bifi  In  re  Walder,  152  Fed*.  489,  18  Am. 
Bankr.  Rep.  419. 

5i«In  re  RandaH,  159  Fed.  298,  20 
Am.  Bankr.  Rep.  305. 

BIT  Kentucky  Nat.  Bank  v.  Carley,  127 
Fed.  686,  62  C.  C.  A.  412,  12  Am.  Bankr. 
Rep.  119;  In  re  Royal,  113  Fed.  140,  7 
Am.  Bankr.  Rep.  636;  In  re  White  (D. 
C.)  242  Fed.  1001,  38  Am.  Bankr.  Rep. 
673. 

518  Bankruptcy  Art  1898,  §  25a.  And 
see,  supra,  S  43. 

5i»  In  re  Oeorpe,  1  Low.  494,  Fed.  Cas. 
No.  5.326.  But  this  matter  may  depend 
upon  the  local  rules  of  court.  See,  for 
instance.  In  re  Fritz,  173  Fed.  560,  23 
Am.  Bnnkr.  Rep.  84. 
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judge,  who  must  either  hear  the  case  originally  or  upon  the  report  and 
recommendations  of  the  referee  or  a  special  master,  and  render  the  de- 
cision.**^  But  while  this  duty  cannot  be  delegated,  yet,  when  specifica- 
tions in  opposition-  to  the  bankrupt's  application  are  filed,  it  is  in  the 
power  of  the  judge  to  refer  the  issues  raised  thereby  to  the  referee,  in 
the  character  of  a  special  master,  with  instructions  to  ascertain  and  re- 
port the  facts  **^  And  while  it  is  customary  to  select  and  appoint  the 
referee  who  has  acted  in  the  proceedings  as  special  master  to  hear  the 
application  for  discharge,  yet  any  other  person  may  be  appointed  in 
the  discretion  of  the  judge,  and,  when  so  appointed,  is  entitled  to  a  rea- 
sonable compensation.***  A  preliminary  question  may  arise  before  the 
referee  when  the  application  is  thus  sent  to  him,  as  to  the  sufficiency 
of  the  specifications  in  opposition,  the  bankrupt,  for  example,  claiming 
that  they  are  too  vag^e  and  indefinite  to  raise  an  issue.  Though  there 
is  some  difference  of  opinion  on  the  point,  it  is  generally  held  that  the 
referee  has  authority  to  pass  upon  this  question,  and  that  he  should  re- 
fuse to  receive  evidence  on  specifications  which  are  clearly  insuffi- 
cient,*** his  proper  course  being  to  report  back  to  the  court  that  nothing 
has  been  filed  with  him  in  the  way  of  objections  which  would  require 
the  taking  of  testimony.***  But  when  questions  arise  as  to  the  admis- 
sibility of  evidence,  the  referee  has  no  power  to  exclude  it,  but  must 
require  and  receive  an  answer  to  the  question  objected  to,  and  incor- 
porate in  his  report  to  the  court  the  question  challenged,  the  objections 
made  thereto,  his  ruling  on  its  admissibility,  and  the  answer  given.*** 
But  the  functions  of  the  referee  are  not  limited  to  taking  and  reporting 
the  evidence  adduced  on  the  hearing,  but  he  should  also  find  and  report 
the  facts  as  he  deduces  them  from  the  evidence  and  state  his  conclu- 


fi2o  In  re  Taylor,  188  Fed.  '479,  26  Am. 
Bankr.  Rep.  143;  In  re  C.  H.  Kendrick 
&  Co.  (D.  C.)  226  Fed.  980,  35  Am.  Bankr. 
Rep.  630;  In  re  Hockman  (D.  C.)  203 
Fed.  330,  30  Am.  Bankr.  Rep.  921 ;  In  re 
Randall,  159  Fed.  298,  20  Am.  Bankr. 
Rep.  305;  In  re  Johnson,  158  Fed.  342,  19 
Am.  Bankr.  Rep.  814 ;  In  re  McDuff,  101 
Fed.  241,  41  C.  C.  A.  316,  4  Am.  Bankr. 
Rep.  110;  In  re  Mawson,  2  Ben.  122,  1 
N.  B.  R.  265,  Fed.  Cas.  No.  9,317 ;  Bank- 
ruptcy Act  1898,  §  38,  el.  4;  Idem,  §  1, 
d.  16. 

821  Fellows  V.  Freudenthal,  102  Fed. 
731,  42  C.  C.  A.  607,  4  Am.  Bankr.  Rep. 
490;  In  re  McDufT,  101  Fed.  241,  41  C. 
0.  C.  A.  316,  4  Am.  Bankr.  Rep.  110 ;  In 
re  Daugherty,  189  Fed.  239,  26  Am. 
Bankr.  Rep.  550;  In  re  Eldred,  152  Fed. 


491,  18  Am.  Bankr.  Rep.  243;  In  re 
Walsh,  256  Fed.  653,  168  C.  C.  A,  47,  43 
Am.  Bankr.  Rep.  266. 

622  In  re  Gillardon,  187  Fed.  289,  26 
Am.  Bankr.  Rep.  103. 

628  In  re  Kaiser,  99  Fed.  689,  3  Am. 
Bankr.  Rep.  767;  In  re  Mudd,  2  Nat. 
Bankr.  News,  710;  In  re  Hendrick,  138 
Fed.  473,  14  Am.  Bankr.  Rep.  795.  Com- 
pare In  re  Brockman,  168  Fed.  1015,  21 
Am.  Bankr.  Rep.  251 ;  In  re  Puffer,  2  N. 
B.  R.  43,  Fed.  Cas.  Na  11,459. 

624  In  re  Hendrick,  138  Fed.  473,  14 
Am.  Bankr.  Rep.  795. 

626  In  re  Isaacson,  175  Fed.  292,  23 
Am.  Bankr.  Rep.  665;  In  re  Knaszak,  151 
Fed.  503,  18  Am.  Bankr.  Rep.  187.  See 
In  re  Magen  (D.  C.)  218  Fed.  692, 33  Am. 
Bankr.  Rep.  346. 
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sions  of  law  and  his  recommendation  as  to  whether  the  discharge  should 
be  granted  or  refused,***  and  in  so  doing,  he  should  exercise  an  inde- 
pendent judgment  on  the  facts  brought  out  before  him.*^'  If  his  report 
is  incomplete  or  defective,  it  will  be  sent  back  to  him  with  directions 
to  proceed  according  to  the  statute.**'  Otherwise,  however,  the  referee's 
findings  of  fact  are  entitled  to  the  very  highest  consideration,  and  while 
the  judge  is  not  technically  concluded  thereby,  but  must  bring  his  own 
mind  to  bear  on  the  evidence,  yet  the  report  of  the  referee  will  be  ac- 
cepted as  correct,  unless  very  plainly  shown  to  be  wrong."*  And  his 
recommendations  will  also  be  considered  as  entitled  to  great  weight. 
But  a  recommendation  that  the  discharge  should  be  granted,  when  the 
referee  has  found  that  one  of  the  specifications  of  objection  was  sup- 
ported by  the  evidence,  is  erroneous  and  will  be  disregarded.*** 

Exceptions  to  the  report  of  the  referee,  in  the  character  of  a  special 
master,  on  the  specifications  of  opposition  and  the  hearing  before  him, 
must  be  filed  within  twenty  days  after  the  filing  of  the  report,  in  ac- 
cordance with  the  practice  in  equity.***  But  the  time  may  be  extended 
by  the  court;  and  where  the  record  of  an  order  so  extending  the  time 
to  file  exceptions  was  never  entered  and  has  been  lost  or  destroyed,  the 
court  at  a  subsequent  term  has  power  to  supply  the  record.*** 


B26  In  re  Kaiser,  99  Ved,  689,  3  Am. 
Bankr.  Rep.  767;  In  re  Steed,  107  Fed. 
682,  6  Am.  Bankr.  Rep.  73 ;  In  re  Hughes, 
2  Ben.  85,  1  N.  B.  R.  226,  Fed.  Cas.  No. 
6,841.  Where  the  referee,  who  heard  ob- 
jections to  the  bankrupt's  petition  for 
discharge^  merely  reported  the  testi- 
mony and 'failed  to  find  any  conclusion, 
the  court  may  either  find  the  ultimate 
facts  or  refer  the  matter  back  to  the  ref- 
eree with  instructions  to  find  and  report 
tiie  same,  that  being  the  more  approved 
practice.  In  re  Troutman  &  Jesse  (D. 
C.)  251  Fed.  930,  40  Am.  Bankr.  Rep.  418. 

B2T  In  re  Mayer,  195  Fed.  571,  28  Am. 
Bankr.  Rep.  342;  In  re  Hindin  (D.  O.) 
219  Fed.  605,  34  Am.  Bankr.  Rep.  114; 
See  In  re  Rubin  &  Lipman  (D.  C.)  215 
Fed.  669.  32  Am.  Bankr.  Rep.  295. 

««•  Mahoney  v.  Ward,  100  Fed.  278,  3 
Am.  Bankr.  Rep.  770.  In  re  Lenweaver 
(D.  C.)  226  Fed.  987,  36  Am.  Bankr.  Rep. 
73.  A  report  by  the  special  commission- 
er on  specifications  opposing  a  discharge 
in  l>ankruptcy,  which  was  in  the  form  of 
an  opinion,  need  not  be  returned  for  par- 
ticular findings  of  fact  and  conclusions 
of  law.  In  re  Rowe  (D.  C.)  240  Fed.  165, 
39  Am.  Bankr.  Rep.  461. 


52»  In  re  Hughes  (C.  O.  A.)  262  Fed. 
500,  44  Am.  Bankr.  Rep.  447 ;  In  re  Gold- 
berg (D.  C.)  256  Fed.  541,  43  Am.  Bankr. 
Rep.  127;  In  re  Lally  (D.  O.)  255  Fed. 
358,  43  Am.  Bankr.  Rep.  252 ;  In  re  Am- 
ster  (D.  O.)  249  Fed.  256,  41  Am.  Bankr. 
Rep.  249;  In  re  Rowe  (D.  0.)  240  Fed. 
165,  39  Am.  Bankr.  Rep.  461;  In  re  Kean 
(D.  C.)  237  Fed.  682,  38  Am.  Bankr.  Rep. 
628;  Baker  v.  Bishop-Babcock-Becker 
Co.,  220  Fed.  657,  136  C.  O.  A.  265,  34 
Am.  Bankr.  Rep.  396;  In  re  McCann,  i79 
Fed.  575,  24  Am.  Bankr.  Rep.  789 :  In  re 
Wheeler,  165  Fed.  188,  21  Am.  Bankr. 
Rep.  262 ;  In  re  Knaszak,  151  Fed.  503, 
18  Am.  Bankr.  Rep.  187;  In  re  Shriver, 
125  Fed.  511,  10  Am.  Bankr.  Rep.  746; 
In  re  Lafleche,  109  Fed.  307,  6  Am. 
Bankr.  Rep.  483 ;  In  re  McKane,  155  Fed. 
674.  19  Am.  Bankr.  Rep.  103 ;  In  re  Cov- 
ington, 110  Fed.  143,  6  Am.  Bankr.  Rep. 
373. 

8  80  In  re  Cohen  (D.  C.)  192  Fed.  751, 
26  Am.  Bankr.  Rep.  544. 

B81  In  re  Pierce  (D.  C.)  210  Fed.  389, 

32  Am.  Bankr.  Rep.  96. 

8  82  International  Harvester  Co.  v. 
Carlson,  217  Fed.  736,  133  C.  O.  A.  430, 

33  Am.  Bankr.  Rep.  178. 
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§  705.  Staying  or  Su^ending  Discharge. — ^It  is  within  the  author- 
ity of  the  court  of  bankruptcy  to  adjourn  the  hearing  on  a  bankrupt's 
application  for  discharge  or  temporarily  to  stay  proceedings  thereon,  if 
it  appears  that  the  decision  thereon  may  be  affected  by  the  result  of 
pending  and  uncompleted  proceedings,  or  by  the  intervention  of  new 
parties  who  desire  to  come  in.***  Also  there  may  be  circumstances  in 
which  the  rights  of  creditors  would  be  unjustly  cut  off  by  the  prema- 
ture discharge  of  the  bankrupt.  Thus,  an  application .  for  discharge 
may  be  stayed  until  *there  has  been  a  definite  settlement  of  the  rights 
of  creditors  who  claim  the  privilege  of  enforcing  their  demands  against 
property  which  has  been  set  apart  to  the  bankrupt  as  exempt.***  And 
a  claimant  holding  a  lien  against  garnishees  indebted  to  the  bankrupt 
is  entitled  to  a  stay  of  the  discharge  for  a  reasonable  time^  to  enable  him 
to  enforce  his  rights  against  the  garnishees  and  the  sureties  on  a  bond 
to  dissolve  the  garnishment.***  But  the  court  of  bankruptcy  will  not 
stay  its  decision  on  the  discharge  to  await  the  result  of  a  pending  ac- 
tion in  a  state  court  wherein  creditors  of  the  bankrupt  seek  to  set  aside 
a  transfer  of  property  made  by  him  before  the  adjudication  of  bank" 
ruptcy,  and  which  they  allege  to  have  been  fraudulent  as  to  creditors, 
the  same  plaintiffs  opposing  the  bankrupt's  discharge  on  the  ground  of 
the  same  alleged  fraud ;  for  the  issues  are  not  identical,  nor  would  the 
decree  of  the  state  court  determine  the  right  of  the  bankrupt  to  be 
discharged.***  So  also,  under  the  1910  amendment  to  the  bankruptcy 
act,  arming  the  trustee  with  the  rights  of  a  judgment  creditor,  he  is 
qualified  to  sue  ynder  a  state  statute  to  reach  surplus  revenue  to  which 
the  bankrupt  will  be  entitled  under  a  testamentary  trust,  and  his  re- 
covery will  be  for  the  benefit  of  all  the  creditors ;  and  since  such  right 
will  not  be  affected  by  the  bankrupt's  discharge,  a  judgment  creditor 
is  not  entitled  to  have  the  granting  of  the  discharge  postponed  to  ena- 
ble him  to  prosecute  such  a  suit  for  the  benefit  of  judgment  creditors 
only.**' 


588  In  re  Ketchum,  1  Fed.  838;  In  re 
Mawson,  1  N.  B.  R.  271,  Fed.  Cas.  No. 
9,320;  In  re  Thompson,  2  Ben.  166,  1 
N.  B.  R.  ^2^,  Fed.  Cas.  No.  13,935;  In  re 
Steed,  107  Fed.  682,  6  Am.  Bankr.  Rep. 
73.  And  see  In  re  J.  L.  Philips  &  Co., 
221  Fed.  628,  34  Am.  Bankr.  Rep.  877; 
In  re  Bishop  (D.  C.)  2.j3  Fed.  454,  42  Am. 
I*»ankr.  Rep.  495;  Steinhauer  &  Wight, 
Inr.,  V.  Adair,  20  Ga.  App.  733,  93  S.  E. 
280. 

6  34  In  re  Woodruff,  96  Fed.  817,  2  Am. 


Bankr.  Rep.  678 ;  In  re  McBryde,  99  Fed. 
6SG,  3  Am.  Bankr.  Rep.  729 ;  In  re  Mitch- 
ell, 175  Fed.  877,  23  Am.  Bankr.  Rep. 
707. 

886  In  re  Maher,  169  Fed.  997,  22  Am. 
Bankr.  Rep.  290. 

536  In  re  Cornell,  97  Fed.  29,  3  Am. 
Bankr.  Rep.  172. 

68  7  In  re  Morris,  204  Fed.  770,  123  C. 
C.  A.  220.  It  was  otherwise  before  the 
amendment  of  1910.  See  In  re  Tiffany, 
147  Fed.  314,  17  Am.  Bankr.  Rep.  296. 
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§  706.  Order  of  Discharge. — ^The  form  for  an  order  granting  a  dis- 
charge to  a  bankrupt  has  been  officially  prescribed.***  The  court  of 
bankruptcy  has  power  to  amend  an  order  of  discharge  at  any  time  be- 
fore the  proceedings  in  the  case  have  been  closed,  provided  such  amend- 
ment will  not  affect  vested  rights.*^®  And  on  the  othdr  hand,  an  order 
granting  or  refusing  a  discharge  may  be  entered  nunc  pro  tunc,  where 
the  parties  have  acted  on  the  theory  that  such  an  order  was  in  force, 
and  the  rights  of  third  persons  will  not  be  prejudiced,*^*  or  where  other 
circumstances  make  such  a  course  proper.  Thus,  a  discharge  in  bank- 
ruptcy is  not  void  because  granted  after  the  death  of  the  bankrupt,*** 
but  in  such  a  case  it  should  be  entered  as  of  a  date  prior  to  his  de- 
cease.*** Where  specifications  in  opposition  to  the  discharge  have  been 
overruled,  and  the  discharge  ordered,  the  bankrupt's  certificate  of  dis- 
charge will  not  issue  until  the  expiration  of  ten  days  after  the  order,  or 
until  the  expiration  of  any  extension  of  the  time  allowed  to  creditors  to 
appeal  from  such  order.***  As  to  the  substance  of  the  order  of  discharge, 
it  will  be  expressed  always  in  general  terms,  and  will  not  attempt  to 
enumerate  or  describe  the  debts  which  are  excepted  from  its  operation. 
On  the  application  for  discharge,  the  character  of  any  particular  debt 
is  not  in  issue,  nor  will  the  court  undertake  to  decide  whether  or  not 
it  will  be  released  by  the  discharge.  Hence  creditors  having  claims 
which  they  allege  to  be  within  the  excepted  classes  cannot  ask  the  court 
to  frame  its  order  of  discharge  in  such  a  way  as  to  make  specific  excep- 
tions in  favor  of  their  debts.  The  court  will  grant  a  discharge  in  the 
usual  form,  leaving  its  scope  for  future  determination  when  the  ques- 
tion shall  properly  arise.*** 

Equity  Rule  4,  providing  that  where  an  order  is  entered  in  the  eq- 
uity docket  or  order  book  without  prior  notice  to  or  in  the  absence 
of  a  party,  the  clerk  shall  forthwith  send  notice  thereof  to  the  party's 
solicitor,  does  not  apply  to  a  judgment  of  discharge  in  bankruptcy,  since 
the  bankruptcy  side  of  the  court  is  entirely  distinct  from  the  equity 
side,  and  the  dockets  are  separate,  although  proceedings  in  bankruptcy 
are  in  a  general  way  assimilated  to  proceedings  in  equity.*** 


588  Oflacial  Form  No.  59. 

«•»  In  re  Diamond,  149  Fed.  407,  79 
C.  C.  A.  227,  17  Am.  Bankr.  Rep.  563. 

840  In  re  Drisko,  2  Low.  430,  13  N.  B. 
R.  112,  Fed.  Cas.  No.  4,090. 

541  Hobinson  v.  Butler,  4  Ky.  Law 
Rep.  449;  In  re  Parker,  1  Nat.  Bankr. 
News,  261. 

»42  Young  V.  Ridenbaiigh,  3  Dill.  239, 
11  N.  B.  R.  563.  Fed.  Cas.  No.  18.173: 
Robinson  v.  Bntler.  4  Ky.  Law  Hop.  440. 


848  In  re  Hlrsch,  96  Fed.  468,  2  Am. 
Bankr.  Rep.  715. 

.-'44  In  re  Mussey,  99  Fed.  71,  3  Am. 
Bankr.  Rep.  592.  But  see  In  re  J.  L. 
Philips  &  Co.  (D.  C.)  224  Fed.  628,  34 
Am.  Bankr.  Rep.  877,  as  to  granting  a 
discharge  on  conditions  which  will  pro- 
tect a  garnishing  creditor. 

"46  In  re  Stafford  (D.  C.)  240  Fed. 
155,  .39  Am.  Bankr.  Rep.  469. 


§  707 


LAW  OF  BANKRUPTCT 


1402 


§  707.  Revoking  Discharge. — ^The  statute  provides  that  "the  judge 
may,  upon  the  application  of  parties  in  interest  who  have  not  been  guilty 
of  undue  laches,  filed  at  any  time  within  one  year  after  a  discharge 
shall  have  been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to 
appear  that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that 
the  knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  grant- 
ing of  the  discharge,  and  that  the  actual  facts  did  not  warrant  the  dis- 
charge." •**  It  will  be  observed  that  this  authority  is  given  exclusively 
to  the  judge  of  the  court  of  bankruptcy  and  cannot  be  exercised  by  the 
referee.  But  the  petition  for  revocation  of  a  discharge  may  be  referred 
to  the  referee  as  special  commissioner,  to  ascertain  and  report  upon  the 
matters  of  fact  alleged  in  the  petition.**'  It  is  also  held  that  the  juris- 
diction to  revoke  or  cancel  a  discharge  is  vested  exclusively  in  the  court 
of  bankruptcy  which  granted  it,  and  a  federal  court  of  equity  in  a  dis- 
trict other  than  that  in  which  the  discharge  was  granted,  has  no  juris- 
diction to  set  it  aside  for  fraud.***  But  it  is  still  an  open  question 
whether  the  court  of  bankruptcy  has  such  control  over  an  order  of  dis- 
charge once  entered  as  courts  of  record  p^ossess  with  reference  to  their 
ordinary  judgments  or  orders,  or  whether  its  jurisdiction  is  limited  to 
the  precise  grounds,  presented  in  the  precise  way,  set  forth  in  the  stat- 
ute. Several  decisions  maintain  that  the  court  has  power,  on  motion 
of  a  proper  party,  or  even  on  its  own  motion,  to  set  aside  or  recall  an 
order  of  discharge  for  such  causes  (aside  from  the  charge  of  fraud  in 
obtaining  it)  as  would  justify  that  action  in  any  other  case,  as,  for 
instance,  mistake,  surprise,  or  unavoidable  accident.***  But  other  cases, 
while  conceding  this  authority,  hold  that  it  cannot  be  exercised  after  the 
expiration  of  a  year  from  the  time  of  granting  the  discharge.*** 

The  application  must  be  made  by  a  "party  in  interest,"  and  a  pe- 
tition which  merely  alleges  that  the  petitioner  is  a  "creditor"  does  not 
sufficiently  allege  this  fact ;  the  petition  must  show  that  he  had  a  prov- 
able debt  which  would  be  affected  by  the  discharge.**^  But  the  fact 
that  a  creditor  has  omitted  to  prove  his  claim  and  that  it  has  become  too 
late  for  him  to  do  so  does  not  deprive  him  of  the  character  of  a  party  in 


046  Bankruptcy  Act  1S98,  §  15a. 

547  In  re  Meyers,  100  Fed.  775. 

54 fi  Atlantic  Dynamite  Co.  v.  Reger, 
200  Fed.  1002,  29  Am.  Bankr.  Rep.  659; 
Nicholas  r.  Murray,  5  Sawy.  320,  18  N. 
B.  R.  469,  Fed.  Gas.  No.  10,223. 

049  In  re  Louisville  Nat.  Banking  Co., 
158  Fefl.  403,  85  C.  C.  A.  513;  In  re 
Blmborg,  121  Fed.  942.  9  Am.  Bankr.  Rep. 
(501 ;  In  re  Dupee,  2  Low.  18,  6  N.  B.  R. 
89,  Fed.  Cas.  No.  4,183.  A  discharge 
may  he  vacated  to  allow  creditors  to  file 


specifications  of  opposition  thereto,  when 
their  failure  to  file  the  specifications  at 
the  proper  time  occurred  through  mis- 
take. In  re  Applegate  (D.  C.)  235  Fed. 
271,  37  Am.   Bankr.   Rep.   759. 

000  In  re  Cuthbertson,  202  Fed.  266. 
29  Am.  Bankr.  Rep.  823. 

061  In  re  Chandler,  138  Fed.  637,  71  C. 
C.  A.  87,  14  Am.  Bankr.  Rep.  512;  In  re 
Groodzinsky  (D.  C.)  248  Fed.  753,  40  Am. 
Bankr.  Rep.  861;  In  re  Levy  (D.  C) 
227  Fed.  1011,  36  Am.  Bankr.  Rep.  181. 
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interest,  since,  if  he  succeeds  in  having  the  discharge  vacated,  he  can 
collect  his  debt  from  the  bankrupt's  after-acquired  property.***    And  a 
creditor  who  neglects  to  file  objections  in  due  time,  and  subsequently 
discovers  fraud,  may  require  the  bankrupt  to  take  his  discharge  and 
then  apply  to  revoke  it.***    Moreover,  the  bankrupt  himself  is  a  party  in 
interest,  and  may  move  to  have  the  discharge  set  aside,  for  the  pur- 
pose of  amending  his  schedules  by  including  debts  which  were  originally 
omitted  through  mistake  or  inadvertence."*     By  whomsoever  filed,  a 
petition  to  vacate  the  discharge  on  the  statutory  ground  must  set  forth 
distinctly  each  one  of  the  facts  necessary  to  sustain  it  and  to  justify 
the  action  asked  for."*    And  the  law  does  not  authorize  a  rehearing  or 
new  trial  on  specifications  already  filed  in  opposition  to  the  discharge, 
and  which  were  heard  and  determined  before  the  discharge,  even  if  the 
opposing  creditor  can  adduce  new  facts,  happening  since  the  discharge, 
which  would  be  competent  evidence  if  a  new  trial  were  authorized  by 
the  statute.***    Besides  this,  the  burden  of  proof  is  on  a  petitioner  seek- 
ing to  have  the  discharge  vacated,  and  he  must  prove,  by  sufficient  evi- 
dence, every  fact  essential"to  the  jurisdiction  of  the  court  and  to  its  exer- 
cise in  the  particular  case.**'     The  act  also  provides  that  when  a  dis- 
charge is  revoked,  the  trustee  shall  be  vested  with  the  title  to  all  of  the 
property  of  the  bankrupt  as  of  the  date  of  the  final  decree  revoking  the 
discharge,***  and  also  that  the  property  acquired  by  the  bankrupt  in 
addition  to  that  which  composed  his  estate  at  the  time  the  adjudication 
was  made  shall  be  applied  to  the  payment  in  full  of  the  claims  of  credi- 
tors for  property  sold  to  him  on  credit,  in  good  faith,  while  the  dis- 
charge was  in  force.*** 

§  708.  Same;  Time  for  Application;  Laches. — ^The  period  of  one 
year  within  which  an  application  to  revoke  a  bankrupt's  discharge  must 
be  filed  begins  to  run  from  the  date  of  the  order  granting  the  discharge, 
and  not  from  the  discovery  of  the  fraud  on  which  the  application  is 
based.***    And  the  requirement  that  the  application  shall  be  presented 


BB2  In  re  Blmberg,  121  Fed.  942,  9  Am. 
Bankr.  Rep.  601.  But  see  Arrington  v. 
Arrington,  132  Fed.  200,  13  Am.  Bankr. 
Rep.  89. 

cos  In  re  Fowler,  2  Low.  122,  Fed.  Cas. 
No.  4,909. 

SB 4  In  re  McKee,  165  Fed.  269,  21  Am. 
Bankr.  Rep.  309.  A  discharge  will  be 
set  aside  and  the  case  reopened  to  allow 
the  bankrupt  to  amend  his  schedules  to 
include  a  debt  which,  through  mistake, 
was  Usted  in  the  name  of  the  wrong 
party.  In  re  Adams  (D.  C.)  242  Fed.  335, 
40  Am.  Bankr.  Rep.  22. 


»fi»In  re  Cuthbertson,  202  Fed.  266, 
29  Am.  Bankr.  Rep.  823;  Vary  v.  Jack- 
son, 164  Fed.  840,  21  Am.  Bankr.  Rep. 
334;    In  re  Bates,  27  Fed.  604. 

0  50  In  re  Corwln,  1  Fed.  847. 

88  7  In  re  Cuthbertson,  202  Fed.  266, 
29  Am.  Bankr.  Rep.  823;  In  re  Stetson. 
4  Ben.  147,  3  N.  B.  R.  726,  Fed.  Cas.  No. 
13,381.  ' 

88  8  Bankruptcy  Act  1898,  §  70d. 

88»  Bankruptcy  Act  1898,  §  64c. 

8«o  Mall  V.  Xnrich,  37  Fed.  653;  Pickett 
V.  McGavlck,  Fed.  Cas.  No.  11,126;  In  re 
Brown,  Fed.  Cas.  No.  1,983;  In  re  Her- 
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within  the  year  is  a  limitation  directly  on  the  power  or  jurisdiction  of 
the  court,  as  distinguished  from  a  limitation  on  the  cause  of  action, 
so  that,  if  this  provision  of  the  law  is  not  complied  with,  it  is  beyond  the 
power  of  the  court  to  revoke  the  discharge.***  It  is  even  doubtful 
whether  leave  to  amend  a  defective  petition  can  be  granted  after  the 
expiration  of  the  year.  Applications  for  leave  to  amend  have  been  re- 
fused, when  the  year  had  fully  run,  when  the  petitions  as  originally  pre- 
sented were  insufficient  in  substance,  though  filed  in  due  time.*** 

But  there  is  authority  for  the  proposition  that  this  special  statute  of 
limitations  applies  only  where  the  revocation  of  the  discharge  is 
sought  on  the  one  ground  specified  in  the  fifteenth  section  of  the  Bank- 
ruptcy Act,  that  is,  that  it  was  "obtained  through  the  fraud  of  the  bank- 
rupt." A  discharge,  for  instance,  which  was  granted  without  any  no- 
tice to  the  creditors  is  invalid,  and  therefore  a  petition  by  creditors  for 
its  revocation  is  not  barred  by  the  lapse  of  a  year.*** 

Even  in  the  case  of  an  application  to  revoke  for  the  cause  of  fraud, 
however,  it  is  further  necessary  that  the  application  should  be  pre- 
sented by  a  party  who  has  "not  been  guilty -of  undue  laches."  This  is 
not  an  exception  to  the  prescription  of  the  statute,  but  an  additional  pre- 
requisite to  the  revocation,  and  does  not  dispense  with  the  limitation  of 
one  year  after  discovery  of  the  fraud.***  And  the  practical  construction 
put  upon  the  act  by  the  courts  does  not  permit  the  creditor  to  take  the 
whole  of  the  statutory  year  (or  practically  all  of  it)  before  the  impu- 
tation of  laches  can  attach  to  him.  On  the  contrary,  he  may  be  charge- 
able with  laches  in  his  conduct  even  before  the  discharge  was  granted. 
Thus,  a  creditor  who  had  ample  opportunity  during  the  pendency  of  the 
proceedings  to  examine  the  bankrupt  fully  as  to  all  matters  regarded  as 
fraudulent  or  suspicious,  and  who  appeared  in  opposition  to  his  dis- 
charge, and  was  given  time  to  file  specifications  of  opposition,  but  failed 
to  do  so,  and  permitted  the  discharge  to  be  granted  without  further  ob- 
jection, is  not  entitled  to  be  heard  on  a  subsequent  application  to  re- 
voke the  discharge,  being  guilty  of  laches.***    The  case  may  be  otherwise 


zig,  16  Abb.  New  Cas.  (N.  Y.)  179.  As 
to  waiver  of  tbe  statute  of  limitations  by 
the  bankrupt,  see  In  re  Graff  (D.  C.)  242 
Fed.  577,  40  Aiu.  Bankr.  Rep.  205. 

501  In  re  Howard,  201  Fed.  577;  In  re 
Cuthbertson,  202  Fed.  266,  29  Am.  Bankr. 
Hei>.  S23:  In  re  Weintrob  (D.  C.)  263 
Fed.  904,  45  Am.  Bankr.  Rep.  390.  Since 
an  action  to  set  aside  the  discharge  of  a 
bankrupt  must  be  brought  within  a  year 
from  the  discharge,  a  state  court,  even  if 
it  had  jurisdiction,  could  not  set  aside 
the  discharge  after  the  lapse  of  more 


than  a  year.  Andrus  y.  Com  well,  134 
La.  403,  64  South.  221. 

562  In  re  Howard,  201  Fed.  677;  In  re 
Sims,  9  Fed.  440. 

868  John  B.  Ellison  &  Sons  v.  Wein- 
trob (C.  C.  A.)  272  Fed.  466,  46  Am. 
Bankr.  Rep.  353. 

084  In  re  Weintrob  (D.  C.)  263  FchI. 
904,  45  Am.  Bankr.  Rep.  390. 

B6B  In  re  Upson  (D.  C.)  124  Fed.  9S0. 
10  Am.  Bankr.  Rep.  758;  In  re  Mauzy 
(D.  C.)  163  Fed.  900,  21  Am.  Bankr.  Rep. 
.59.  And  see  In  re  Groves  (D.  C)  244 
Fed.  197,  39  Am.  Bankr.  Rep.  85a 
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where  -the  petitioner  had  no  opportunity  either  to  discover  the  fraud  in 
question  before  the  discharge  was  granted  or  to  allege  it  in  opposition  to 
the  discharge.*^  But  one  in  this  position  must  show  very  clearly  how 
and  when  he  acquired  information  of  the  fraud,  and  that  he  failed  to  re- 
ceive notice  of  the  application  for  discharge  or  was  otherwise  prevent- 
ed from  setting  it  up  at  that  time.**' 

But  even  if  there  is  nothing  in  the  conduct  of  the  creditor  before 
or  at  the  time  of  granting  the  discharge  to  charge  him  with  laches, 
and  if  the  fraud  was  really  discovered  after  the  order  of  discharge  (as 
the  statute  intends),  still  he  must  act  with  reasonable  promptness  after 
the  discovery.  An  unexcused  delay  of  eight  months,  for  example, 
will  be  ground  for  refusing  to  entertain  a  petition  for  the  revocation  of 
the  discharge.**'  So,  in  a  case  under  the  former  bankruptcy  law,  where 
the  interest  of  the  creditors  who  petitioned  for  a  review  of  the  discharge 
was  small  in  comparison  with  the  aggregate  of  the  debts,  and  the  bank- 
rupt had  resumed  his  business  on  the  faith  of  his  discharge,  and  had 
entered  into  extensive  contracts,  it  was  held  that  five  months  was  too 
unreasonable  a  delay  on  thcpart  of  the  creditors,  no  sufficient  excuse  be- 
ing offered  and  the  petition  must  be  dismissed.***  And  it  is  not  only  nec- 
essary that  the  application  for  revocation  of  the  discharge  should  be  pre- 
sented in  due  time,  but  it  must  be  prosecuted  with  reasonable  diligence. 
In  a  case  where  a  creditor  applied  for  the  revocation  of  the  bankrupt's 
discharge  within  little  more  than  two  months  after  it  was  granted, 
but  then  delayed  for  more  than  seven  years  to  bring  the  matter  on  for 
hearing,  during  which  time,  the  bankrupt  died,  it  was  held  that  the 
creditor's  right  to  prosecute  his  application  was  barred  by  his  laches, 
as  against  the  heirs  and  legal  representatives  of  the  bankrupt.*"'* 

§  709.  Same ;  Grounds  for  Revoking. — The  bankruptcy  act  specifies 
but  one  single  ground  for  revoking  the  discharge  of  a  bankrupt,  that  is, 
that  it  was  "obtained  through  the  fraud  of  the  bankrupt."  *'*    And  the 


5««  In  re  Griffin  Bros.  (D.  0.)  154  Fed. 
537,  19  Am.  Baukr.  Rep.  78. 

567  In  re  Howard  (D.  C.)  201  Fed.  577. 

6  68  In  re  Downing  (D.  O.)  190  Fed.  329, 
28  Am.  Bunkr.  Rep.  778. 

5  60  In  re  Murray,  14  Blatchf.  43,  Fed. 
Cas.  No.  9,953.  And  see  In  re  Bucnstein, 
9  Ben.  215,  Fed.  Cas.  No.  2,076. 

570  Drees  v.  Waldron,  128  C.  C.  A. 
609,  212  Fed.  93,  128  C.  G.  A.  609,  31 
Am.  Bankr.  Rep.  722. 

571  This  Is  true  of  a  proceeding  strict- 
ly to  ''revoke"  a  discharge  in  bankruptcy. 
Aside  from  this,  however,  the  court  un- 
doubtedly has  jurisdiction  to  set  aside  or 
annul  an  order  of  discharge  in  bankrupt- 


cy In  the  same  manner  and  on  the  same 
grounds  which  would  justify  the  like 
action  with  respect  to  any  other  judg- 
ment rendered  by  it.  Thus,  the  statute 
explicitly  requires  that  the  creditors 
shall  have  30  days*  notice  of  an  applica- 
tion for  the  bankrupt's  discharge,  and  if 
this  requisite  is  entirely  omitted,  the  dis- 
charge granted  is  invalid  and  may  there- 
fore be  set  aside.  John  B.  £llison  & 
Sons  V.  Weintrob  (C.  C.  A.)  272  Fed.  466, 
46  Am.  Bankr.  Rep.  333.  But  jurisdic- 
tion to  hear  and  act  upon  the  application 
for  discharge  having  been  established  by 
the  mailing  of  notices  to  the  creditors, 
the  discharge  is  not  invalid  and  cannot 
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term  "fraud,"  as  here  used,  means  bad  faith,  involving  moral  turpitude 
or  intentional  wrong,  as  distinguished  from  fraud  in  law.*^'*  It  must  be 
actual  fraud  knowingly  practiced  by  the  bankrupt.*'*  And  the  fraud 
must  have  been  practised  in  "obtaining"  the  discharge.  Fraud  commit- 
ted by  the  bankrupt  prior  to  his  adjudication,  or  at  any  earlier  stage  of 
the  proceedings  in  bankruptcy,  will  not  be  sufficient.  It  constitutes  a 
ground  for  objecting  to  the  grant  of  a  discharge,  and  should  be  set  up 
in  opposition  thereto,  but  the  order  of  discharge  precludes  the  subse- 
quent allegation  of  fraud  so  committed,  and  it  cannot  be  made  the  basis 
of  a  petition  to  revoke.*^'*  But  the  willful  and  fraudulent  concealment  of 
property,  practised  by  the  bankrupt  throughout  the  whole  proceedings, 
and  continued  up  to  and  through  the  proceedings  on  his  application  for 
discharge,  constitutes  the  suppression  of  a  fact  which,  if  it  had  been 
known,  would  have  barred  his  right  to  a  discharge,  and  therefore  may 
be  considered  as  fraud  in  the  obtaining  of  the  discharge,  so  that,  if  it 
comes  to  the  knowledge  of  parties  in  interest  only  after  the  dischaige 
has  been  granted,  and  they  act  promptly,  it  will  furnish  ground  for  re- 
voking the  discharge.*'''^  So  the  willful  and  intentional  omission  of  a 
creditor's  name  or  address  from  the  bankrupt's  schedule  may  be  ground 
for  annulling  the  discharge,  when  done  with  the  purpose  of  keeping  the 
proceeding  secret  from  that  creditor  and  preventing  him  from  opposing 
the  discharge.*'®  A  more  direct  instance  of  fraud  in  obtaining  the  dis- 
charge is  presented  in  the  case  where  the  bankrupt,  though  perfectly 
well  acquainted  with  the  correct  address  of  a  given  creditor,  causes  the 
notice  of  his  application  for  discharge  to  be  sent  to  a  wrong  address,  so 
that  the  creditor  has  no  knowledge  of  the  proceedings  for  discharge  in 
time  to  act.*''  Again,  it  is  a  fraud  upon  the  law  and  ground  for  revoking 
a  discharge  where  a  creditor  who  has  filed  specifications  of  ripposition 


be  set  aside  merely  because  one  creditor 
failed  to  receive  his  notice,  the  same 
having  been  duly  mailed  to  him.  In  re 
Walsh  (D.  C.)  213  Fed.  643. 

B72  In  re  Cuthbertson  (D.  C.)  202  Fed. 
266,  29  Am.  Bankr.  Rep.  823.  And  see 
In  re  Griffin  Bros.  (D.  C.)  154  Fed.  537, 
19  Am.  Bankr.  Rep.  78;  In  re  Augen- 
stein,  2  MacArthur  (9  D.  C.)  322,  16  N. 
B.  R.  252. 

57  8  In  re  Wright,  177  Fed.  578,  24  Am. 
Bankr.  Rep.  437. 

674  In  re  Hoover,  105  Fed.  354,  5  Am. 
Bankr.  Rep.  247;  In  re  Adams,  29  Fed. 
843;  In  re  Weintrob  (D.  C.)  263  Fed.  904, 
45  Am.  Bankr.  Rep.  390. 

5  76  In  re  Meyers,  100  Fed.  775;  In  re 
Paine,  127  Fed.  246,  11  Am.  Bankr.  Rep. 
351:  In  re  Augenstein,  2  MacArthur  (D. 
C.)  322,  16  N.  B.  R.  252;  In  re  Rainsford, 


5  N.  B.  R.  381,  Fed.  Oas.  No.  11,537.  See 
also  In  re  Hansen,  107  Fed.  252,  5  Am. 
Bankr.  Rep.  747;  Throop  v.  Griffin,  180 
Pa.  St.  452,  36  Atl.  865. 

B76  In  re  Herrick,  7  N.  B.  R.  341,  Fed. 
Gas.  No.  6,419.  But  the  omission  by  a 
bankrupt  of  a  debt  from  the  schedule  an- 
nexed to  his  petition  is  not  ground  for 
setting  aside  the  discharge,  where  there 
was  no  fraudulent  purpose,  although  the 
omitted  creditor  had  no  notice  of  the 
bankruptcy  proceedings  in  time  to  have 
proved  his  claim,  since  in  this  case  the 
creditor  is  not  prejudiced  by  the  dis- 
charge. In  re  Monroe,  114  Fed.  398,  7 
Am.  Bankr.  Rep.  706. 

B77  In  re  Roosa,  119  Fed.  542,  9  Am. 
Bankr.  Rep.  531.  But  see  In  re  Fritz, 
173  Fed.  560,  23  Am.  Bankr.  Rep.  84. 
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thereto  is  induced,  by  a  pecuniary  consideration,  to  withdraw  his  oppo- 
sition and  permit  the  discharge  to  be  granted  as  unopposed,  and  this, 
though  the  payment  was  not  made  by  the  bankrupt  but  by  a  third  per- 
son, if  the  bankrupt  knew  of  and  consented  to  the  arrangement.*'*  And 
the  same  rule  has  been  applied  in  a  case  where  certain  of  the  objecting 
creditors  withdrew  their  opposition  without  any  corrupt  motive,  but 
without  notifying  other  creditors  who  had  relied  on  the  specifications 
filed  as  representing  their  own  objections  and  instructed  their  attorneys 
to  co-operate  with  the  attorneys  of  the  objecting  creditors.*'* 

Further  it -is  necessary  that  knowledge  of  the  fraud  alleged  should 
have  come  to  the  creditors  seeking  to  have  it  revoked  **since  the  dis- 
charge was  granted."  If  they  knew  of  it  in  time  to  have  interposed  it 
as  a  bar  to  the  discharge,  they  cannot  use  it  in  this  way  afterwards.**® 
And  a  discharge  will  not  be  set  aside  when  the  fraudulent  acts  relied  on 
by  the  creditors  were  suspected  and  believed  to  exist,  though  not  posi- 
tively known,  before  the  discharge  was  granted,**^  nor  where  the  facts 
in  question,  though  not  within  the  creditor's  personal  knowledge,  were 
well  known  to  the  trustee  in  bankruptcy  before  the  discharge,  since  the 
trustee  is  the  representative  of  the  creditors  and  his  knowledge  is  im- 
putable  to  them.*** 

§  710.  Conclusiveness  and  Effect  of  Discharge. — The  bankruptcy 
act  provides  that  a  certified  copy  of  an  order  granting  a  discharge  shall 
be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  proceed- 
ings, and  of  the  fact  that  the  order  was  made.**'  This  applies  to  pro- 
ceedings in  all  courts;  and  a  state  court  is  bound  to  take  notice  of  a 
discharge  in  bankruptcy  under  the  federal  law  when  it  is  properly  plead- 
ed.*** But  aside  from  this,  an  order  of  discharge  is  a  judgment  and  is 
supported  by  the  same  presumptions  which  attach  to  any  other;  and 
therefore  it  is  conclusive  evidence  of  all  facts  appearing  on  the  record  or 
deducible  therefrom  by  necessary  inference,  and  of  the  fact  that  the 
bankrupt  has  been  lawfully  discharged  from  all  of  his  provable  debts  save 
those  specifically  excepted  by  the  statute.***    But  the  right  to  a  discharge 


B7  8in  re  Dietz,  97  Fed.  563,  3  Am. 
Bankr.  Rep.  316.  Compare  Ileim  v. 
Chapman,  171  Mass.  347,  50  N.  B.  529. 

5T9  In  re  Dietz,  97  Fed.  563,  8  Am. 
Bankr.  Rep.  316.  But  see  In  re  Doug- 
lass, 11  Fed.  403. 

8  80  In  re  Fowler,  2  Low.  122,  Fed.  Cas. 
No.  4,999.  A  discharge  cannot  be  revok- 
ed, nine  months  after  it  was  granted,  on 
account  of  the  bankrupt's  failure  to 
schedule  certain  property,  where  it  does 
not  appear  that  the  creditors  were  not 
at  all  times  well  aware  of  the  material 


circumstaucea,   or   that   they   extended 
credit  on  account  of  the  bankrupt's  pos- 
session of  such  property.     Gage  v.  Pen-, 
field,  249  Fed.  9G1,  162  C.  C.  A.  159,  41 
Am.  Bankr.  Rep.  322. 

581  Marrionneaux's  Case,  1  Woods,  37, 
13  N.  B.  R.  222,  Fed.  Cas.  No,  9,088. 

»82  In  re  Hansen,  107  Fed.  252,  5  Am. 
Bankr.  Rep.  747. 

6  88  Bankruptcy  Act  1898,  i  21f. 

884  Wood  V.  Carr,  115  Ky.  303,  73  S. 
W.  762. 

885  Palmer  v.  Hussey,  119  U.  S.  96,  7 
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and  the  effect  of  it  when  granted  are  entirely  distinct  questions.  The 
proper  time  and  place  for  the  determination  of  the  effect  of  a  discharge 
is  when  the  same  is  pleaded  or  relied  on  by  the  debtor  as  a  defense  to 
the  enforcement  of  a  particular  claim^  and  that  issue  cannot  properly 
arise  or  be  considered  in  determining  the  right  to  a  discharge,  and  there- 
fore the  discharge  is  not  evidence  on  the  question  whether  or  not  a  par- 
ticular claim  is  within  the  excepted  classes.**^  Assuming,  however,  that 
it  is  not  so  excepted,  it  is  to  be  remarked  that  a  discharge  in  bankrupt- 
cy operates  only  as  a  bar  to  an  action  for  the  recovery  of  the  debt,  and 
not  as  a  payment  of  the  debt  or  as  a  release  and  extinguishment**'  A 
moment's  reflfection  will  show  that,  if  this  were  not  so,  a  barred  debt 
could  not  be  revived  and  made  enforceable  by  a  new  promise  to  pay  it. 
But  a  discharge  in  bankruptcy  is  a  plea  in  bar,***  which  is  a  perfect  de- 
fense to  a  suit  on  a  debt  barred  thereby,***  and  a  plea  of  discharge  in 
bankruptcy  is  a  legitimate  and  meritorious  defense  which  is  not  to  be 
regarded  with  any  disfavor  by  the  courts.***  This  plea  may  be  inter- 
posed in  a  suit  begun  before  the  bankruptcy  and  still  pending  after  the 
discharge,  as,  in  a  creditor's  suit,  where  it  may  be  set  up  in  a  supple- 
mental answer.***  Or  the  plaintiff  in  any  pending  suit  may  anticipate 
the  plea  of  a  discharge  in  bankruptcy,  and  may,  by  leave  of  court  and  be- 
fore defendant  has  pleaded  his  discharge,  discontinue  the  action,  without 
costs ;  or  if  the  defendant  pleads  his  discharge,  no  terms  being  imposed, 


Sup.  Ct.  158,  30  L.  Ed.  362:  Grouse  v. 
Whittlesey,  66  Hun  (N.  Y.)  629,  20  N.  T. 
Supp.  965;  Ruckman  v.  Cow  ell,  1  N.  Y. 
505;  Blake  v.  Bigelow,  5  Ga.  437;  Boas 
V.  Hetzel,  3  Pa.  St.  298;  Belknap  v. 
Davis,  21  Vt.  409;  Tichenor  v.  Allen,  13 
Gratt.  (Va.)  15;  Jones  v.  Knox,  51  Ala. 
367;  Norris  v.  Goss,  2  Speer  (S.  C.)  80. 
See  In  re  Krall,  196  Fed.  402,  28  Am. 
Bankr.  Rep.  452;  Andrus  v.  Comwell, 
134  La.  403,  64  South.  221. 

«8«  In  re  Lockwood,  240  Fed.  161.  39 
Am.  Bankr.  Rep.  482;  Ilallagan  v.  Do- 
well.  179  Iowa,  172,  161  N.  W.  177;  In 
re  Marshall  Paper  Co.,  102  Fed.  872,  43 
C.  C.  A.  :iK  4  Am.  Bankr.  Rep.  468;  In 
re  McCarty,  111  Fed.  151,  7  Am.  Bankr. 
Rep.  40;  United  States  v.  Peters,  166 
Fed.  613,  22  Am.  Bankr.  Rep.  177. 

8  87  In  re  Walsh,  250  Fed.  653,  168  C. 
C.  A.  47,  43  Am.  Bankr.  Rep.  266;  But- 
ler Cotton  Oil  Co.  V.  Collins,  200  Ala. 
217,  75  South.  975;  American  Improve- 
ment Co.  V,  Lilienthal  (Cal.  App.)  184 
Vnc.  692 ;  Rate  v.  American  Smelting  & 
Refining:  Co.,  56  Mont.  277,  184  Pac.  478 ; 
Ilerrington  v.  Davitt  (Sup.)  145  N.  Y. 
Supp.  452 ;    Lanier  v.  Tolleson,  20  S.  C. 


57 ;  Craig  v.  Seitz,  63  Mich.  727,  30  N. 
W.  347;  Citizens'  Ix)an  Ass'n  v.  Bost<w 
&  M.  R.  Co.,  196  Mass.  528,  82  N.  B.  696. 
14  h.  R.  A.  (N.  S.)  1025,  124  Am.  St 
Rep.  584,  13  Ann.  Cas.  365.  Compare  J. 
B.  Ellis  &  Co.  V.  Mobile,  J.  &  K.  C.  R. 
Co.,  166  Ala.  187,  51  South.  860;  Need- 
ham  V.  Matthewson,  81  Kan.  340,  105 
Pac.  436,  26  L.  R.  A.  (N.  S.)  274,  135 
Am.  St  Rep.  374,  19  Ann.  Cas.  146. 

6 8«  House  V.  Schnadig,  138  111.  App. 
498. 

B80  Craig  v.  Seitz,  63  Mich.  727,  30  X. 
W.  347.  In  re  Weisberg  (D.  O.)  253  Fed. 
833,  42  Am.  Bankr.  Rep.  616.  In  an  ac- 
tion against  husband  and  wife,  an  an- 
swer, pleading  the  discharge  of  the  hus- 
band in  bankruptcy,  is  a  good  defease 
both  as  to  him  and  as  to  the  community 
property.  Sounds  Credits  Co.  v.  Powers, 
100  Wash.  668,  171  Pac.  1031. 

600  Citizens'  Nat  Bank  v.  Branden,  19 
N.  D.  489,  126  N.  W.  102.  27  I*  R.  A. 
(N.  S.)  858. 

c»i  Stewart  v.  Isidor,  5  Abb.  Prac. 
N.  S.  (I^  Y.)  08,  1  N.  B.  R.  483;  Fort- 
Mims  6c  Haynes  Co.  v.  Branan-Akers 
Co.,  140  Ga.  131.  78  S.  E.  721. 
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and  recovers  judgment,  he  will  be  entitled  to  his  costs  the  same  as  in 
other  cases ;  for  the  principle  that,  where  a  cause  of  action  is  extinguish- 
ed, the  action  cannot  proceed  for  the  mere  purpose  of  recovering  costs 
does  not  apply  to  the  status  of  an  action  to  recover  a  debt  after  it  has 
been  discharged  in  bankruptcy,  the  action  having  been  commenced  be- 
fore the  discharge.*^*'  And  the  discharge  has  no  necessary  effect  on  the 
right  or  duty  of  a  trustee  in  bankruptcy  to  continue  the  prosecution  of 
an  action  already  begun  by  him.*^** 

A  discharge  in  bankruptcy  will  revoke  a  power  of  attorney  to  con- 
fess judgment,'®*  and  excuse  the  debtor  from  complying  with  the  condi- 
tion of  a  bond,  before  given,  to  take  the  benefit  of  the  state  insolvency 
law,*^**  and  release  him  from  liability  on  a  note  given  before  the  adjudica- 
tion, though  it  was  expressly  stated  to  have  been  given  for  cash  advanced 
to  enable  him  to  file  his  petition  in  bankruptcy.***  But  a  discharge  does 
not  extinguish  any  valid  lien,*^*'  nor  terminate  a  lease  in  which  the  bank- 
rupt is  the  tenant,  unless  the  landlord  re-enters  or  the  trustee  has  as- 
sumed the  lease,****  nor  will  it  be  a  defense  to  an  action  for  the  breach 
of  the  bankrupt's  bond  as  a  public  officer,  occurring  subsequent  to  the 
discharge.***  And  in  a  suit  to  recover  damages  for  personal  injuries, 
plaintiff  is  not  precluded  from  recovering  reasonable  charges  incurred 
for  the  services  of  a  physician  and  other  like  charges,  necessarily  result- 
ing from  his  injury,  because  he  included  such  claims  in  his*  schedule  in 
bankruptcy  and  had  been  discharged  from  legal  liability  for  the  same.*** 
So,  in  an  action  of  trover,  neither  the  defendant  nor  his  surety  in  the  bail 
bond  therein  can  set  up  as  a  defense  the  discharge  of  the  defendant  in 
bankruptcy  pending  the  trial,  the  petition  in  trover  being  one  of  title  and 
not  of  debt.**^ 

§  711.  Effect  of  Discharge  as  to  Property  Fraudulently  Transferred 
or  Not  Scheduled. — A  discharge  in  bankruptcy,  while  it  releases  the 


5»2  Bank  of  Commerce  v.  Elliott,  109 
Wis.  648,  85  N.  W.  417. 

.>98  In  re  Penn,  5  Ben.  500.  8  X.  B.  R. 
93.  Fed.  Cas.  No.  10,928;  Guernsey  v; 
Dougrlas.  171  Cal.  329,  153  Pac.  227. 

6  04  Dye  V.  Bartram,  5  Ohio  Dee.  508. 

59  5  Nesbit  V.  Greaves,  6  Watts  &  S. 
(Pa.)  120;  Hubert  v.  Horter,  81  Pa.  St. 
30,  14  N.  B.  R.  430. 

r,  9  e  Nelson  v.  Stewart,  54  Ala.  115.  25 
Am.  Rep.  660. 

o»7  Reed  V.  Bnlllngton,  49  Misc.  223, 
11  N.  B.  R.  408;  Boone  v.  Revis,  44 
Tex.  384.  See  Hartnett  v.  Wilson,  31 
Cal.  App.  678,  161  Pac.  281.  Although 
a  defendant  rei-eives  a  discharge  in 
bankruptcy,  which  he  sets  up  in  a  plea 
Blk.Bkr.(3d  Ed.)— 89 


imis  darrein  continuance,  the  suit  may 
still  proceed  to  a  qualified  or  special 
Judgment,  to  permit  the  plaintiiT  to  en- 
force a  lien  by  attachment  against  de- 
fendant's property,  or  to  bring  suit 
ngninst  the  sureties  on  a  bond  given  to 
release  such  attachment.  Star  Braiding 
Co.  V.  Stienen  Dyeing  Co.  (R.  I.)  114 
Atl.  129. 

8  98  Witthaus  V.  Zimmermann,  91  App. 
Dlv.  202,  86  N.  Y.  Supp.  315. 

599  White  V.  Blake,  79  Me.  114,  8  Ati. 
457. 

«oo  Sibley  v.  Nason,  196  Mass.  125,  81 
N.  E.  887,  12  L.  R.  A.  (N.  S.)  1173,  124 
Am.  St.  Rep.  520,  12  Ann.  Cas.  938. 

6,01  Berry  v.  Jackson,  115  Ga.  196,  41 
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bankrupt  from  personal  liability  for  his  debts  and  gives  him  his  after- 
acquired  property  free  from  any  liability  therefor,  does  not  release  any 
property  owned  by  him  at  the  commencement  of  the  proceedings.  Ti- 
tle thereto  passes  by  operation  of  law  to  the  trustee  in  bankruptcy,  and 
this  title  is  not  affected  by  the  discharge  of  the  bankrupt.  Hence  the 
discharge  does  not  in  any  way  preclude  the  trustee  from  recovering 
property  previously  transferred  by  the  bankrupt  in  fraud  of  his  cred- 
itors.*^ It  has  also  been  ruled  in  several  cases  that,  after  the  discharge, 
creditors  may  proceed  in  any  proper  form  of  action  or  suit  to  subject 
to  their  claims  any  property  of  the  bankrupt  which  fie  omitted  to  list 
in  his  schedule  of  assets,  whether  such  omission  was  fraudulently  plan- 
ned or  was  the  result  of  mere  oversight.***  But  since  the  bankruptcy 
law  expressly  confers  on  a  trustee  in  bankruptcy  the  right  to  avoid  any 
transfer  by  the  bankrupt  of  his  property  which  any  creditor  might  have 
avoided,  and  to  recover  the  property  so  transferred  or  its  value,  the 
better  opinion  appears  to  be  that  a  judgment  creditor  of  the  bankrupt, 
after  the  latter's  discharge,  cannot  levy  on  and  sell  the  bankrupt's  prop- 
erty because  of  fraud  in  securing  the  discharge,  but  the  rights  of  cred- 
itors  must  be  worked  out  through  the  trustee.***  Notwithstanding  a 
bankrupt's  discharge,  where  the  estate  has  not  been  technically  closed, 
the  court  of'bankruptcy  has  jurisdiction,  by  an  order  made  in  summary 
proceedings,  to  compel  the  bankrupt  to  surrender  to  the  trustee  prop- 
erty belonging  to  the  estate,  the  existence  of  which  was  concealed  or 
had  not  come  to  the  knowledge  of  the  trustee  before  the  discharge  was 
granted.*** 

§  712.  Collateral  Impeachment  of  Discharge. — An  appeal  may  be 
taken  from  an  order  granting  a  discharge  in  bankruptcy,  or  the  court 
which  granted  it  may  revoke  it,  within  one  year,  for  the  causes  speci- 
fied  in  the  statute.  But  these  remedies  are  absolutely  exclusive,  and  a 
state  court  can  neither  annul  nor  disregard  a  discharge  duly  granted  by 


S.  E.  698,  90  Am.  St.  Rep.  102;  Birm- 
ingham Fertilizer  Co.  v.  John  A.  Cox  & 
Son,  10  Ga.  App.  699,  73  S.  B.  1090; 
Watts  V.  Wight  Inv.  Co.,  25  Ga.  App. 
291,  103  S.  E.  184. 

80  2  In  re  Pierce,  103  Fed.  64,  4  Am. 
Bnnkr.  Rep.  554;  In  re  Groves  (D.  C.) 
244  Fed.  197,  39  Am.  Bankr.  Rep.  853; 
Nye  V.  Hart,  22  Ohio  Cir.  Ct.  R.  427; 
Stephenson  v.  Bird,  168  Ala.  363,  53 
South.  92,  Ann.  Cas,  1912B,  249;  Mc- 
I.eod's  Trustee  v.  McLeod,  89  S.  W.  199, 
28  Ky.  Law  Rep.  284 ;  Blick  v.  Nimmo, 
121  Md.  1.39,  88  Atl.  116. 


0  08  Horn  v.  Bates  (Ky.)  114  S.  W.  763; 
Card  V.  Walbridge,  18  Ohio,  411.  See 
Rand  v.  Iowa  Cent.  Ry.  Co.,  186  N.  Y. 
58,  78  N.  E.  574,  116  Am.  St.  Rep.  530, 
9  Ann.  Cas.  542.  Compare  Boyd  v.  Gi- 
vey, 82  Ind.  294. 

004  Hlbbard  v.  Henderson,  44  Or.  318, 
75  Pac.  889. 

6  06  Levy  v.  Schorr  (G.  C.  A.)  266  Fed. 
207,  45  Am.  Bankr.  Rep.  324;  In  re 
Margolies  (C.  C.  A.)  266  Fed.  203,  45 
Am.  Bankr.  Rep.  412;  In  re  Levy  (D. 
C.)  261  Fed.  432,  44  Am.  Bankr.  Heg, 
248. 
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a  court  of  bankruptcy  having  jurisdiction,  nor  allow  it  to  be  impeached 
in  any  collateral  proceeding  for  any  cause  which  would  have  prevented 
the  granting  of  the  discharge  or  which  would  have  been  sufficient  ground 
for  revoking  the  discharge  in  the  bankruptcy  court.*^  It  was  ruled 
in  some  of  the  decisions  under  earlier  bankruptcy  laws  that  the  juris- 
diction of  the  court  granting  the  discharge  was  open  to  question,  and 
that  a  party  interested  in  avoiding  the  effect  of  the  discharge  should 
be  permitted  to  show,  in  a  collateral  proceeding,  that  it  was  granted 
without  jurisdiction.*®'  But  this  view  has  been  controverted  by  au- 
thorities of  perhaps  quite  equal  authority ,*^  and  is  contrary  to  the 
general  rules  protecting  judgments  against  collateral  attack.  The  proper 
rule  is  that  all  legal  presumptions  must  be  indulged  in  favor  of  the  or- 
der of  discharge,  and  that  it  cannot  be  held  void  in  a  collateral  pro- 
ceeding unless  want  of  jurisdiction  in  the  court  which  granted  it  ap- 
pears affirmatively  on  the  face  of  the  record,*^  or  that  if  the  bank- 
ruptcy court  had  jurisdiction  of  the  subject-matter,  by  reason  of  the 
filing  of  a  petition  which  (aided  by  every  presumption  and  inference) 
can  be  held  sufficient  to  confer  jurisdiction,  then  the  discharge  must  be 
conclusively  presumed  valid.**®  Further,  it  must  be  remembered  that 
a  proceeding  in  bankruptcy  is  a  proceeding  in  rem.  And  therefore  a 
discharge  granted  by  a  court  having  jurisdiction  of  the  estate  cannot 
be  treated  by  any  other  court  as  void  as  to  any  particular  creditor,  on 


•o«  United  States  v.  Griswold,  7  Sawy. 
311,  8  Fed.  556;  Lathrop  v.  Stuart,  5 
Mcl^ean.  167,  Fed.  Cas.  No.  8,113:  Cus- 
tard V.  Wigderson.  130  Wis.  412,  110 
N.  W.  263,  10  Anu.  Cas.  740 ;  Young  v. 
Stevenson,  73  Ark.  480,  84  S.  W.  623; 
Lutz  V.  Kalmus,  115  N.  Y.  Supp.  230; 
Delta  County  Bank  v.  McGranahan,  37 
Wash.  307,  79  Pac.  796 ;  First  Nat.  Bank 
V.  Masterson.  29  Okl.  76,  116  Pac.  162; 
Parker  v.  Atwood,  52  N.  H.  181 ;  Corey 
V.  Ripley,  57  Me.  69,  2  Am.  Rep.  19. 
4  N.  B.  R.  503;  Alston  v.  Robinett, 
37  Tex.  56,  9  N.  B.  R.  74;  Rowland  v. 
Carson,  28  Ohio  St.  625,  16  N.  B.  R.  372 ; 
Milhous  V.  Alcardi,  51  Ala.  594;  Fuller 
V.  Pease,  144  Mass.  390,  11  N.  E.  694; 
Talbott  V.  Suit,  68  Md.  443,  13  Ati.  356 ; 
Way  V.  Howe,  108  Mass.  502,  11  Am. 
Rep.  386,  4  N.  B.  R.  677 :  Blair  v.  Han- 
iia,  87  Ind.  298;  Brown  v.  Covenant 
Mut.  Life  Ins.  Co.,  86  Mo.  51 ;  Brady  v. 
Brady,  71  Ga.  71;  Begein  v.  Brehm,  123 
Ind.  160,  23  N.  E.  496 ;  Lawver  v.  Glad- 
den (Pa.)  1  Atl.  659;  Thurmond  v.  An- 
drew's, 10  Bush  (Ky.)  400;  Stetson  v. 
Bangor,  56  Me.  286;    Smith  v.  Ramsey, 


27  Ohio  St.  339;  Seymour  v.  Street,  5 
Neb.  85;  Gates  v.  Parish,  47  Ala.  157; 
Sheets  v.  Hawk,  14  Serg.  &'r.  (Pa.) 
173;  Thomas  v.  Jones,  39  Wis.  124.  But 
see  Andrus  v.  Comwen,'l,34  La.  403,  64 
South.  221,  for  an  intimation  that  a 
discharge  in  bankruptcy  may  be  im- 
peached in  a  state  court  on  the  ground 
of  its  being  an  absolute  nullity. 

6<>r  Poillon  v.  Lawrence,  77  N.  Y.  207; 
Grouse  v.  Whittlesey,  61  Hun,  622,  15  N. 
Y.  Supp.  851 ;  Stiles  v.  Lay,  9  Ala.  795 ; 
Smith  V.  Engle.  44  Iowa,  265,  14  N.  B. 
R.  481;  Landly  v.  Cummlngs,  5  Ky. 
Law  Rep.  511:  Hennessee  v.  Mills,  1 
Baxt.  (Tenn.)  38. 

*08  Morrison  v.  Woolson,  23  N.  H.  11 ; 
Reed  v.  Vaughan,  15  Mo.  137,  55  Am. 
l>ec.  133;  Laidley  v.  Curamings,  83  Ky. 
606. 

600  Ross-r.ewln  v.  Goold,  211  111.  384. 
71  N.  E.  1028;  Williams  v.  Scott,  122 
N.  C.  5i5,  29  S.  E.  877. 

610  Ross-r^win  V.  Goold,  211  111.  384, 
71  N.  E.  1028;  Jones  v.  Knox,  51  Ala. 
367. 
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the  theory  that  the  court  never  acquired  jurisdiction  of  his  person  be- 
cause he  was  not  served  with  notice  of  the  proceedings,  and  this,  al- 
though his  name  was  purposely  omitted  from  the  list  of  creditors,  or 
although  the  omission  to  serve  him  with  notice  was  fraudulent  and  in- 
tentional.*" 

Neither  is  it  permissible,  in  any  collateral  proceeding,  to  impeach 
a  discharge  in  bankruptcy  on  the  ground  of  fraud  practised  by  the 
bankrupt  in  obtaining  it  (though  directed  against  the  particular  creditor 
who  complains)  or  on  the  ground  of  a  fraudulent  concealment  of  as- 
sets or  other  fraudulent  conduct  of  the  bankrupt,  since  the  remedy  for 
these  matters  is  to  be  sought  in  the  court  of  bankruptcy  and  there 
alone.*"  At  any  rate,  it  is  clear  that  a  creditor  who  has  unsuccessfully 
opposed  the  bankrupt's  application  for  discharge  is  thereby  estopped, 
in  a  suit  which  hie  afterwards  brings  to  recover  his  debt,  and  to  which 
the  defendant  pleads  his  discharge,  from  showing  that  the  discharge 
was  fraudulently  obtained .•*•  And  for  even  stronger  reasons,  no  mere 
irregularities  of  practice  or  errors  of  law  alleged  to  have  been  com- 
mitted by  the  court  of  bankruptcy  can  be  set  up  to  avoid  the  effect  of 
the  discharge.  It  cannot  be  questioned  in  any  other  court  for  any 
lack  of  conformity  to  the  provisions  of  the  bankruptcy  law,  or  as  hav- 
ing been  wrongly,  improperly,  or  irregularly  allowed.*"  On  the  con- 
trary, if  the  plea  setting  up  the  discharge  shows  the  court  to  have  had 
jurisdiction  of  the  petition,  and  to  have  proceeded,  on  the  petition,  to 
grant  the  discharge,  all  the  intermediate  steps  will  be  presumed  to  have 
been  difly  and  regularly  taken.*^* 

But  it  is  always  permissible  for  a  creditor  to  avoid  the  effect  of  a 
discharge  in  bankruptcy  as  to  his  particular  claim  (without  question- 
ing its  validity),  by  showing  that  his  debt  is  one  of  the  kind  expressly 
excepted  by  law  from  the  operation  of  a  discharge,  as,  for  instance. 


All  Allen  V.  Thompson,  10  Fed.  116; 
BeiKHllct  V.  Smith,  48  Mich.  593,  12  N. 
W.  866;  Thornton  v.  Hogan,  63  Mo. 
143;  WnUams  v.  Butcher,  12  N.  B.  R. 
143;  Sawyer  v.  Rector.  5  Dak.  110,  37 
N.  W.  741 ;  Brown  v.  Kroh,  31  Ohio  St. 
492;  Bailey  v.  Cori-uthers,  71  Me.  172; 
Black  V.  Blazo,  117  Mass.  17,  13  N.  B.  R. 
195.  Contra,  see  Batchelder  v.  rx)w.  43 
Vt.  662.  5  Am.  Rep.  311,  8  N.  B.  R.  571 ; 
Jones  V.  Knox,  51  Ala.  367. 

oi  2  0(»ean  Nat.  Bank  v.  Olcott,  46  N. 
Y.  12;  Smith  v.  Ramsey,  27  Ohio  St. 
3.39.  15  X.  B.  R.  447;  Rayl  v.  T>apham, 
27  Ohio  St.  452.  15  N.  B.  R.  .508 ;  Gates 
V.  Parish,  47  Ala.  157:  Ewell  v.  Pitman 
(Ky.)  27  S.  W.  870;    Farr  v.  Evans,  26 


Pittsh.  Leg.  J.  (Pa.)  141 ;  Morris  v.  Creed, 
11  Heisk.  (Tenn.)  155;  Brown  v.  Causey, 
56  Tex.  340;  Seymour  v.  Street,  5  Neb. 
85 ;  Wiley  v.  Pavey,  61  Ind.  457,  28  Am. 
Rep.  677:  Wales  v.  Ls^on,  2  Mich.  276. 
Contra,  see  Gupton  v.  Connor,  11  Humph. 
(Tenn.)  287;  Bond  v.  Baldwha,  0  Ga. 
9;    Shelton  v.   Pease,  10  Mo.  473. 

•13  Wales  V.  Lyon,  2  Mi(*.  276. 

«i*  G rover  v.  Fox.  36  Mich.  463 ;  Mar- 
.shall  V.  Sumner,  59  N.  H.  218,  47  Am. 
Rep.  194 :  Hudson  v,  Bigham,  12  Heisk. 
(Tenn.)  58,  8  N.  B.  R.  4^;  Dusenbury 
V.  Hoyt,  45  How.  Prac.  (N.  Y.)  147; 
Sinclair  v.  Smyth,  1  Brev.  (S.  C.)  402. 

015  Morrison  v.  Woolson,  29  N.  H.  510; 
Hubbell  V.  Cramp,  11  Pnige  (N.  Y.)  310. 
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that  it  was  created  by  the  bankrupt  by  fraud  or  while  acting  in  a  fiduci- 
ary capacity,*"  or  that  the  creditor  had  no  knowledge  of  the  proceed- 
ings in  time  to  file  his  claim  for  proof  and  allowance.*"  This  does  not 
amount  to  an  attack  upon  the  discharge,  either  direct  or  collateral,  sincfe 
it  admits  its  validity,  and  only  seeks  to  withdraw  the  particular  claim 
from  its  operation,  in  accordance  with  the  provisions  of  the  bankruptcy 
law. 

The  foregoing  principles  are  also  applicable  in  cases  where  the  bank- 
rupt is  discharged  on  a  composition  with  his  creditors.  Thus  where,  in 
proceedings  in  a  court  of  competent  jurisdiction  for  the  discharge  of 
a  debtor  on  a  composition,  the  decree  is  based  on  a  finding  that  the 
bankrupt  has  not  been  guilty  of  any  of  the  acts  which  would  bar  his 
discharge,  nor  of  a  failure  to  perform  any  of  the  duties  necessary  to 
secure  it,  which  finding  was  essential  to  the  exercise  of  the  court's  ju- 
risdiction, the  decree  will  be  binding  as  to  such  matters  on  all  parties 
to  the  proceeding  until  properly  set  aside,  and  cannot  be  collaterally 
impeached.**' 

§  713.  Pleading  Discharge;  Necessity  of  Pleading. — Since  a  dis- 
charge in  bankruptcy  does  not  destroy  or  extinguish  the  debts  upon 
which  it  operates,  and  since  it  is  a  defense  personal  to  the  debtor  and 
w^hich  he  may  waive,**®  it  follows  that  the  bankrupt,  if  he  wishes  to 
avail  himself  of  the  benefit  of  his  discharge  in  any  particular  suit,  must 
plead  it  properly  and  seasonably,  and  if  he  omits  to  do  so,  it  constitutes 
no  bar  to  the  rendition  of  a  valid  judgment  against  him.***     Thus,  if 


«^e  Sutherland  v.  LaRher,  41  Misc. 
Rep.  249.  84  N.  Y.  Siipp.  56 ;  Santa  Rosa 
Bank  v.  White.  139  Cal.  703,  73  Pac. 
577:  Stevens  v.  Brown,  49  Miss.  597, 
11  X.  B.  R.  5f58;  Linn  v.  HamUton,  34 
X.  T.  Law.  305:  Broadnax  v.  Bradford, 
no  Ala.  270.  To  allege  that  a  j?iveu 
claim  is  not  discharged  because  It  was 
not  duly  scheduled  in  the  bankniptcy 
proceodlnprs  Is  not  a  collateral  attack  on 
the  di-scharffe.  Hyde  Park  Flint  Bottle 
Co.  V.  Miller,  179  App.  Dlv.  73,  im  N. 
Y.  Supp.  110.  An  action  by  a  creditor 
on  his  debt  ag^ainst  the  bankrupt  would 
not  be  a  collateral  attack  on  the  dis- 
charfre.  Collins  v.  Davidson,  .34  Ohio 
Cir.    Ct.   R.   668 

«i 7  Fields  V.  Rtust,  .36  Tex.  Civ.  App. 
3o0.  82  S.  W.  331. 

«»^IIoKkins  V.  Velasco  Nat.  Rank,  48 
Tex.  Civ.  App.  246.  107  S.  W.  .-iOS. 

«ioTaber  v.  Donovan,  156  Mich.  652, 
121  X.  W.  481:  Ludding  v.  Felton,  29 
La.    Ann.    719:     Man  warring    v.    Kouns, 


35  Tex.  171 ;  Homer  v.  Spelman,  78  111. 
206;  Goodrich  v.  Hunton,  2  Woods.  137, 
Fed.  Cas.  No.  5,544. 

«2rt  In  re  Nut  tall,  201  Fed.  557,  29  Am. 
Bankr.  Rep.  SOO:  In  re  Boardway.  248 
Fed.  364. 41  Am.  Bankr.  Rep.  478 ;  Fowle 
v.  Park,  48  Fe<l.  780;  Doggett  v.  Emer- 
son, 1  Woodb.  &  M.  195,  Fed.  Cas.  No. 
3.962:  Fellows  v.  Hall,  3  Mclean,  281, 
Fed.  Cas.  No.  4,722 ;  City  of  Newark  v. 
Stout,  52  N.  J.  Law,  35,  18  Atl.  943; 
Scbreiber  v.  Schomacker  Piano  Forte 
Mfg.  Co.,  152  App.  Div.  817,  137  N.  Y. 
Supp.  747:  (Jriffith  v.  Adams,  95  Md. 
170,  52  Atl.  66;  McDougald  v.  Chata- 
nooga  Medicine  Co.,  10  Ga.  App.  653,  73 
S.  E.  1089;  Friedman  v.  Zweifler,  74 
Misc.  Rep.  448,  1.32  N.  Y.  Supp.  320: 
Broadway  Trust  Co.  v.  Manheim,  47 
Misc.  Rep.  415,  95  N.  Y.  Supi).  iY.) ;  Bank 
of  Commerce  v.  Elliott,  109  Wis.  648,  85 
N.  W.  417 ;  Lovell  v.  Sneed,  79  Ark.  204, 
95  S.  W.  157:  Lane  v.  Holcomb,  182 
Ma.ss.  .360,  65  N.  E.  794:    Collins  v.  Mc- 
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the  defendant  in  an  action  fails  to  plead  his  jdischarge  in  bankruptcy 
and  permits  a  judgment  to  go  against  him,  he  cannot  afterwards,  on 
the  ground  of  the  discharge,  have  relief  in  equity  against  any  proceed- 
ings founded  on  the  judgment,  as,  by- enjoining  the  levy  of  execution 
thereunder.®**  Nor  can  he  have  the  judgment  set  aside,  in  order  to  ena- 
ble him  to  plead  his  discharge,***  though  it  was  formerly  held  in  Ala- 
bama, and  perhaps  is  still  the  law  in  that  state,  that  where  a  bankrupt 
is  sued  before  a  justice  of  the  peace  and  omits  then  to  plead  his  dis- 
charge, it  is  nevertheless  a  good  defense  on  an  appeal  by  him  to  the  cir- 
cuit court.***  And  a  discharge  in  bankruptcy  must  be  pleaded  affirma- 
tively in  a  proceeding  by  scire  facias  to  revive  a  judgment,  as  well  as 
in  an  original  suit.***  So  again,  where  a  suit  is  pending  against  several 
defendants,  and  one  of  them  obtains  his  discharge  in  bankruptcy  hut 
does  not  plead  it,  and  judgment  is  rendered  against  them  all  and  the 
amount  is  paid  by  one  of  the  other  defendants,  the  latter  is  entitled  to 
enforce  contribution  from  the  bankrupt.***  And  it  should  be  noted  that 
the  court  of  bankruptcy  cannot  and  will  not  do  anything  to  relieve  a 
defendant  who,  failing  to  plead  his  discharge  in  a  suit  in  another  court 
on  a  dischargeable  debt,  suffers  a  judgment.***  Furthermore,  laches  in 
making  an  application  for  leave  to  plead  a  discharge  in  bankruptcy  is 
a  sufficient  ground  for  denying  such  application.**'  So,  where  the  de- 
fendant in  a  suit  filed  an  answer  which  made  no  reference  to  the  fact 
that  he  had  been  discharged  in  bankruptcy,  and  first  brought  that  fact 


Walters,  35  Misc.  Rep.  648,  72  N.  Y. 
Supp.  203;  Bailey  v.  Kraus,  39  Misc. 
Kep.  845,  81  N.  Y.  Supp.  492;  Collins 
V.  Hammock,  59  Ala.  448:  Brown  v.  J. 
&  B.  Stevens  Co.,  52  Conn.  110;  Smith 
V.  Cook,  71  Ga.  705;  Horner  v.  Spelman, 
78  111.  206:  Jenks  v.  Opp,  43  Ind.  108; 
ralmer  v.  Moore,  3  La.  Ann.  208;  Ludel- 
Ing  V.  Felton,  29  La.  Ann.  710;  Jones 
V.  Coker,  53  Miss.  195;  Bank  of  Mis- 
souri V.  Franciscus.  15  Mo.  303 ;  Cronell 
V.  Dakin.  38  N.  Y.  253;  Gardner  v. 
Hengehold,  6  Ohio  Dec.  997;  Park  v. 
Casey,  35  Tex.  536;  Bellamy  v.  Wood- 
son, 4  Ga.  175,  48  Am.  Deo.  221:  Finney 
V.  Mayer,  61  Ga.  500;  Gallaher  v. 
Michel.  26  La.  Ann.  41;  IloUister  v. 
Abbot.  31  N.  H.  442,  64  Am.  Dec.  342; 
Steward  v.  Green,  11  Paljre  (N.  Y.)  5-35; 
Paschall  v.  Bullm^k,  80  N.  C.  329:  Bell 
V.  Cunningham,  81  N.  C.  83;  Hersch- 
man  v.  Bolster,  220  Mass.  137,  107  N.  E. 
543;  Drake  v.  Hodgson,  192  App.  Div. 
676,  183  N.  Y.  Supp.  486:  Bryan  v. 
Orient  Lumber  &  Coal  Co.,  55  Okl.  370, 
156    Pac.    897;     Peoples    Trust    Co.    v. 


Ehrhart,  56  Pa.  Super.  Ct.  101;  First 
Nat.  Bank  v.  Cootes,  74  W.  Va.  112,  81 
S.  E.  844. 

•  21  Goodrich  v.  Hunton,  2  Woods,  135, 
Fed.  Cas.  No.  5,544 ;  Stone  v.  Schneider- 
Davis  Co.,  51  Tex.  Civ.  App.  517,  112  S. 
W.  133:  Marsh  v.  Mandeville,  28  Miss. 
122;  Rahm  v.  Minis,  40  Cal.  421;  White 
V.  Powell,  38  Tex.  Civ.  App.  38,  84  S. 
W.  836.  But  see  Bunting  Stone  Hard- 
ware Co.  V.  Alexander  (Tex.  Civ.  App.) 
190  S.  W.  1152. 

•2i  Mack  Mfg.  Co.  v.  Van  Duerson,  138 
Fed.  953. 

«2  3  McCrary  v.  Mabe,  7  Ala.  356. 

«24  In  re  Wesson,  88  Fed.  855 ;  Spring 
Run  Coal  Co.  v.  Tozier,  102  Pa.  St  342; 
Stewart  v.  Colwell,  24  Pa.  St  67;  Dun- 
can V.  Hargrove,  22  Ala.  150. 

«2 5  Brown  v.  J.  &  E.  Stevens  Co.,  52 
Conn.  110. 

026  In  re  Ferguson,  2  Hughes,  286,  16 
N.  B.  R.  530,  Fed.  Cas.  No.  4,738 

•27  Medbury  v.  Swan,  46  N.  Y.  200,  8 
N.  B.  R.  537. 
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to  the  attention  of  the  court  by  a  motion  in  arrest  of  judgment,  three 
weeks  after  a  verdict  had  been  returned  against  him,  and  did  not  at- 
tempt to  plead  his  discharge  in  bar  until  nearly  seven  months  after  the 
verdict,  it  was  held  that  he  had  waived  his  right  to  do  so.*^'  But  of 
course  the  case  is  otherwise  where  the  bankrupt  has  had  no  opportu- 
nity to. plead  his  discharge  before  judgment  goes  against  him.  Here 
he  does  not  lose  its  protection  by  the  rendition  of  a  judgment  on  a  dis- 
chargeable debt.***  So,  in  a  case  where  the  failure  to  plead  the  discharge 
was  due  to  the  fact  that  the  attorney  representing  the  defendant  in  that 
litigation  was  unaware  of  it,  it  was  held  that  leave  might  be  granted 
to  vacate  the  judgment  given  against  him  and  for  him  to  plead  the 
discharge,  but  only  on  terms  including  the  payment  of  costs  and  dis- 
bursements.*** 

§  714.  Same;  Who  may  Plead  Discharge. — It  is  often  said  that  a 
plea  of  discharge  in  bankruptcy  is  strictly  personal  to  the  debtor,  that 
he  may  waive  the  benefit  of  his  discharge  by  failing  to  plead  it,  and 
that  if  he  chooses  to  do  so,  no  one  can  plead  the  discharge  for  him.*** 
And  the  cases  are  no  doubt  correct  in  holding  that  the  plea  cannot  be 
set  up  by  a  co-defendant  in  the  action,***  nor  by  one  who  is  in  posses- 
sion of  property  of  the  debtor,  transferred  with  an  intent  to  defraud 
creditors,  in  an  action  to  set  aside  such  transfer.***  But  on  the  other 
hand  the  plea  of  a  discharge  in  bankruptcy  can  certainly  be  made  by 
the  personal  representatives  of  the  debtor,  and  indeed  it  is  held  that  his 
administrator  cannot  waive  the  benefit  of  the  discharge  by  failing  to 
plead  it.***  So  it  may  be  pleaded  by  the  heirs  of  the  bankrupt,  or  by 
his  widow  in  an  action  to  recover  land  formerly  belonging  to  the  bank- 
rupt and  transferred  to  her  through  the  agency  of  a  third  person.*** 
And  the  plea  is  also  permissible  when  interposed  by  a  surety  of  the 
bankrupt,  in  respect  to  the  transaction  out  of  which  the  surety's  liabil- 
ity is  supposed  to  grow.***  And  again,  where  the  question  respects 
the  discharge  as  affecting  a  lien  on  property,  the  plea  can  be  urged  by 


628  Lane  v.  Holcomb,  182  Mass.  860, 
65  N.  E.  794. 

«2B  Ewing  V.  Peck,  17  Ala.  339;  Brown 
V.  Branch  Bank  of  Montgomery,  20  Ala. 
420 ;    MUhous  v.  Aicardl,  5.1  Ala.  694. 

«8o  De  Maroo  v.  Mass,  31  Misc.  Rep. 
827,  64  N.  Y.  Supp.  768. 

•81  Bush  V.  Stanley,  122  III.  406,  13  N. 
E.  249;  Bank  of  Commerce  v.  Elliott, 
109  Wis.  648,  85  N.  W.  417;  First  In- 
ternational Bank  v.  Lree  (N.  D.)  141  N. 
W.  716;    Alabama  Great  Southern  Ry. 


CJo.  V.  Crawley,  118  Miss.  272,  79  South. 
94. 

•3  2  George  Bohon  Co.  v.  Moron  &  Slp- 
ple,  151  Ky.  811,  152  S.  W.  914. 

•83  Dewey  v.  Moyer,  9  Hun  (N.  Y.)  473, 
16  N.  B.  R.  1. 

«34  Parker  v.  Grant,  91  N.  C.  338; 
Wheatman  v.  Andrews,  85  N.  J.  107,  89 
Atl.  285. 

«3 6  Upshur  V.  Briscoe,  138  U.  S.  365, 
11  Sup.  Ct.  3 J  3,  34  L.  Ed.  931. 

638  McDonald  v.  State,  77  Ind.  26; 
Bouie  V,  Packet,  7  Humph.  (Tenn.)  169. 
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any  one  claiming  an  interest  .in  the  property  adverse  to  the  lien  as- 
serted.***  Finally,  where  the  object  of  the  plea  is  not  to  show  the 
bankrupt's  immunity  from  liability  for  his  past  debts,  but  to  show  (as 
a  fact  relevant  to  the  issue  on  trial)  that  the  claim  of  a  particular  cred- 
itor was  released  or  extinguished  by  the  discharge,  it  may  be  alleged 
as  matter  of  fact  by  any  party  who  finds  it  a  necessary  part  of  his  claim 
or  defense.*** 

§  715.  Same;  Form  and  Effect  of  Plea. — The  mode  of  pleading  a 
discharge  in  bankruptcy  is  to  be  determined  by  the  mode  of  pleading  in 
the  state  courts.***  And  it  must  be  remembered  that  a  state  court  has 
the  right  to  proceed  with  any  case  pending  before  it  until  the  discharge 
is  brought  to  its  notice  by  a  proper  and  sufficient  plea.***  As  to  the 
general  sufficiency  of  a  plea  of  this  kind,  there  has  been  much  conflict 
of  opinion  as  to  whether  it  is  necessary  to  show  the  jurisdiction  of  the 
bankruptcy  court.  Numerous  decisions  have  maintained  that  the  plea 
is  not  sufficient  unless  it  sets  forth  the  facts  on  which  jurisdiction  both 
of  the  subject-matter  and  of  the  person  depend.**^  But  other  cases  have 
ruled  that  this  is  not  necessary,  in  view  of  the  fact  that  an  order  of  dis- 
charge in  bankruptcy  is  a  judgment  of  a  court  of  general  jurisdiction, 
the  federal  district  courts,  sitting  in  bankruptcy,  not  being  courts  of 
limited  or  local  jurisdiction  in  such  sense  that  their  judgments  must 
show  the  facts  essential  to  jurisdiction.***  And  where  the  state  law 
provides  that  a  judgment  may  be  pleaded  by  stating  that  it  was  duly 
given  or  made,  a  plea  alleging  that  the  defendant  was  "duly  adjudged" 
a  bankrupt  in  a  designated  federal  court  sufficiently  alleges  the  juris- 
diction of  that  court.***     Generally  speaking,  however,  it  is  necessary 


637  Flettas  V.  Mellen,  39  Fed.  129. 

6  38  Fleitas  v.  Richardson,  147  U.  S. 
550,  13  Sup.  Ct.  495,  37  L.  Ed.  276. 

6  30  Landly  &  Co.  v.  Cuniiiuiigs,  5  Ky. 
Law  Rep.  511.  And  see  Wheeler  v.  New- 
ton, IGS  App.  Div.  7S2,  154  N.  Y.  Supp. 
4;U.  A  discharge  in  bankruptcy  is  prov- 
able in  an  action  for  conversion  of  stocks 
and  bonds  under  a  ploa  of  not  guilty. 
Pitcairn  v.  Scully,  252  Pa.  82,  97  Atl.  120. 

640  Bennett  v.  Lewis,  (5G  S.  W.  523,  23 
Ky.  I>aw  Rep.  2037.  Whether  a  judg- 
ment against  one  who  is  thereafter  ad- 
judged a  bankrupt  is  thereby  discharged 
ia  a  question  properly  raised  by  plead- 
ing the  discharge  in  a  proceeding  to  en- 
force the  judgment,  and  not  by  a  petition 
in  the  bankruptcy  court  to  enjoin  the 
judgment    creditor    from    enforcing    it 


Hellman  v.  Goldstone,  161  Fed.  913,  20 
Am.  Bankr.  Rep.  539. 

641  Bailey  v.  Kraus,  39  Misc.  Rep.  845, 
81  N.  Y.  Supp.  492;  Ruckman  v.  Cow- 
ell,  1  N.  Y.  505;  Sackett  v.  Andross,  5 
Hill  (N.  Y.)  327 :  Stephens  v.  Ely.  6  Hill 
(N.  Y.)  607;  Stow  v,  Parks,  1  Chand. 
(Wis.)  60 :  Wiggins  v.  Shapleigh,  20  N. 
n.  444;  Morse  v.  Presby,  25  N.  H.  299; 
Landly  &  Co.  v.  Cummings,  5  Ky.  Law 
Rep.  511, 

642  Rowan  V.  Holcomb,  16  Ohio,  463; 
Mount  V.  Manhattan  Co.,  41  N.  J.  Eq. 
211.  3  Atl.  726;  Bryant  v.  Kinyon,  127 
Mich.  152,  86  N.  W.  531,  53  L.  R.  A.  801; 
Hays  «r.  Ford,  55  Ind.  52;  Cromwell 
V.  Burr,  59  How.  Prac.  (X.  Y.)  93. 

643  Broadway  Trust  Co.  v.  Manheim, 
47  Misc.  Rep.  415,  95  N.  Y.  Supp.  93. 
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for  the  plea  to  name  the  court  in  which  the  discharge  was  granted,*** 
and  it  is  proper  and  prudent,  even  if  not  strictly  necessary,  to  aver  the 
filing  of  the  petition  in  bankruptcy,  that  being  the  fundamental  juris- 
dictional fact,***  and  to  state  the  date  of  the  filing  of  such  petition,  if 
it  has  any  bearing  on  the  availability  of  the  discharge  as  a  defense  to 
the  claim  in  suit.***  And  on  the  same  principle,  the  careful  pleader  will 
not  omit  to  allege  the  residence  or  domicile  of  the  bankrupt  within  the 
territorial  jurisdiction  of  the  bankruptcy  court  for  the  requisite  length 
of  time.**'  But  a  defect  in  a  plea  of  bankruptcy,  in  failing  to  set 
forth  such  facts  as  will  show  the  jurisdiction  of  the  court,  may  be 
waived  by  pleading  over.***  But  assuming  the  jurisdiction  of  the  court 
to  have  been  shown,  and  that  the  plea  distinctly  alleges  that  the  defend- 
ant has  been  discharged  by  the  judgment  of  the  proper  court,  and  has 
received  his  certificate  of  discharge,  which  allegations  are  necessary,*** 
it  is  not  necessary  to  allege  all  the  different  proceedings  had  to  entitle 
him  to  his  discharge,***  as,  for  instance,  that  the  requisite  notices  had 
been  given  to  the  creditors  and  others  interested  before  the  discharge 
was  granted,***  but  the  plea  will  be  good  if  it  sets  out  the  order  of 
discharge  after  a  "taliter  processum  est"  or  other  equivalent  form  of 
allegation.***  For  the  court,  at  least  in  passing  on  a  demurrer  to  a 
plea  or  answer  setting  up  a  discharge  in  bankruptcy,  will  assume  that 
every  step  in  the  bankruptcy  proceedings  prior  to  and  at  the  time  of 
the  discharge  was  in-  all  respects  regular  and  complied  with  every  re- 
quirement of  the  statute.*** 

Next,  it  is  necessary  for  the  plea  of  a  discharge  in  bankruptcy  to 
show  that  the  claim  or  debt  in  suit,  and  to  which  it  is  interposed  as 
a  defense,  was  a  provable  debt  in  the  bankruptcy  proceedings,  and  this 
should  be  done  by  alleging  that  it  was  listed  in  the  bankrupt's  schedules, 


«**  Morrison  v.  Woolson,  29  N.  H.  510; 
Bailey  v.  Kraus,  30  Misc.  Rep.  845,  81 
X.  Y.  Supp.  492.  Compare  Preston  v. 
Simmons,  1  Rich.  L.  (S.  C.)  262. 

«4 5  Cutter  V.  Folsom,  17  N.  H.  139; 
Wiggins  V.  Shaplelgh,  20  N.  H.  444; 
Price  V.  Bray,  21  N.  J.  Ijslw,  13;  Mc- 
Cormick  v.  Pickering,  4  N.  Y.  276. 

8*«  House  V.  Johnson,  19  Colo.  App. 
524,  76  Pac.  743;  Stephenson  v.  Bird. 
168  Ala.  363,  53  South.  0.%  Ann.  Cas. 
1912B,  249. 

«*7  Cutter  V.  Folsom,  17  N.  H.  139; 
Wiggins  V.  Shapleigh,  20  N.  H.  444: 
McCormick  v.  Pickerinj!:.  4  N.  Y.  276; 
Price  V.  Bray,  21  N.  J.  Law,  13. 

«48  Price  V.  Bray,  21  X.  J.  Law,  13. 

•*»  Hayes   v.   Flowers,   25  Miss.   169: 


City  of  Newark  v.  Stout,  52  N.  J.  Law, 
35,  18  Atl.  943 .  Compare  Weld  v.  Locke, 
18  N.  H.  141. 

«»o  White  V.  How,  3  McLean,  291,  Fed. 
Cas.  No.  17,549;  Lathrop  v.  Stuart,  i 
McLean,  167,  Fed.  Cas.  No.  8,113 ;  John- 
son V.  Ball,  15  N.  H.  407;  Wiggins  v. 
Shapleigh,  20  N.  H.  444 ;  McCormick  v. 
Pickering,  4  N.  Y.  276;  Preston  v.  Si- 
mons. 1  Rich.  L.  (S.  C.)  262 ;  Downer  v. 
Chamberlin,  21  Vt.  414. 

8  51  Weia  V.  rx>cke,  8  N.  H.  141;  Wig- 
gins V.  Shapleigh,  20  N.  H.  444;  State 
V.  Gaston,  52  N.  J.  Law,  321.  19  Atl.  608 ; 
McCormick  v.  Pickering,  4  N.  Y.  276. 

062  Price  V.  Bray,  21  X.  J.  Taw,  13. 

8  33  Jarecki  Mfg.  Co.  v.  McElwaine,  107 
Fed.  240.  5  Am.  Bankr.  Rep.  751. 
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or,  if  not  so  listed,  that  the  creditor  had  notice  or  knowledge  of  the 
bankruptcy  proceedings  in  time  to  prove  his  claim  and  have  it  al- 
lowed.***  And  the  plea  should  show  that  the  demand  in  suit  was  not 
contracted  after  the  defendant  was  adjudicated  a  bankrupt.**  But  it 
is  not  necessary  for  the  defendant  to  allege  or  show  that  the  debt  in 
question  is  not  one  of  those  excepted  from  the  operation  of  the  bank- 
ruptcy act.  If  the  plaintiff  contends  that  the  debt  was  of  a  fiduciary 
character,  contracted  in  fraud,  for  willful  injury  to  the  person,  etc.,  it 
is  for  him  to  allege  this  fact  in  reply,  but  not  for  the  defendant  to  nega- 
tive it  in  advance.**^ 

A  plea  of  the  defendant's  bankruptcy  should  conclude  with  a  veri- 
fication,**' and  a  certificate  of  the  discharge  should  be  filed  with  the 
plea,***  but  the  court  cannot  dismiss  the  action  merely  on  the  filing 
of  such  a  plea,  but  must  submit  the  issue  to  the  jury.*^  And  a  debtor 
will  be  estopped  from  pleading  in  bar,  in  a  suit  in  a  state  court,  a 
discharge  in  bankruptcy  obtained  pendente  lite,  where  he  fraudulently 
concealed  from  his  creditor  the  pendency  of  the  proceedings  in  bank- 
ruptcy until  after  the  discharge  was  granted,  and  the  creditor  had  no 
actual  notice  of  the  pendency  of  such  proceedings.®*®  A  defective  plea 
of  discharge  in  bankruptcy  is  amendable  on  terms.®*^ 

In  an  action  at  law,  if  the  suit  was  beg^n  before  the  discharge  in 
bankruptcy  and  is  pending,  the  proper  method  of  setting  up  the  dis- 
charge in  bar  is  by  a  plea  "puis  darrein  continuaiice,"  or  by  such  form 
of  answer  as  is  equivalent  thereto  under  the  modern  forms  of  plead- 
ing.***    If  the  proceeding  is  in  equity,  the  discharge,  granted  since  the 


«o4  Currier  v.  King,  81  Vt.  285,  69  Atl. 
873;  Balk  v.  Harris.  130  N.  C.  381,  41 
S.  B.  940 ;  Johnson  v.  Waxelbaum  CJo.^  1 
Ga.  App.  511,  58  S.  E.  56;  Bennett  v. 
I^wls,  66  S.  W.  523,  23  Ky.  Law  Rep. 
2037 ;  Biela  v.  Urbanczyk,  38  Tex.  Oiv. 
App.  213,  85  S.  W.  451;  Reinhardt  v, 
Frtederich,  58  Ind.  App.  421,  108  N.  E. 
258.  But  compare  B.  F.  Roden  Grocery 
Co.  V.  IJealie,  169  Ala.  579,  53  South.  815 ; 
Morrison  v.  Woolson,  23  N.  H.  11 ;  Har- 
rington V.  McNaughton,  20  Vt.  293. 

e 66  Fowler  v.  Michael  (Tex.  Civ.  App.) 
81  S.  W.  321. 

« 56  Rowan  V.  Holcomb,  16  Ohio,  463; 
State  V.  Beck,  175  Ind.  312,  93  N.  E.  664 ; 
McNeil  V.  Knott,  11  Ga.  142 ;  Donald  v. 
Kell,  111  Ind.  1,  11  N.  E.  782 ;  Wiggins 
V.  Shapleigh,  20  N.  H.  444:  McCabe  v. 
Cooney,  2  Sandf .  Ch.  (N.  Y.)  314 ;  Stow 
V.  Parks,  1  Chand.  (Wis.)  60.  Contra, 
see  Jordan  v.  Gatewood,  Smith  (Ind.)  82 ; 
Bivens  v.  Newcomb,  2  Ind.  98;   Frost  v. 


Tibbetts,  30  Me.  188 ;  Hayes  v.  Flowers, 
25  Miss.  169 ;  Sackett  v.  Andross,  5  Hill 
(N.  Y.)  327;  Maples  v.  Bumside,  1  Denio 
(N.  Y.)  332. 

«07  Kirby  v.  Garrison,  21  N.  J.  Law, 
179 ;  StoU  V.  Wilson,  38  N.  J.  Law,  198 ; 
Patrick  V.  Brown,  7  Phila.  (Pa.)  133; 
Mayer  v.  Gimbel,  9  PWla.  (Pa.)  90; 
Downer  v.  Chamberlin,  21  Vt  414. 

«68  StoU  V.  Wilson,  38  N.  J.  Law.  198. 

< so  Austin  v.  Markham,  44  Ga.  161, 
10  N.  B.  R.  548 ;  Cooper  v.  Cooper,  9  N. 
J.  Eq.  566. 

««o  Batchelder  v.  Low,  43  Vt.  662.  5 
Am.  Rep.  311,  8  N.  B.  R.  671. 

aei  McNeil  v.  Knott,  11  Ga.  142;  Stoll 
V.  Wilson,  38  N.  J.  Law,  198;  Bailey  v. 
Kraus,  39  Misc.  Rep.  845,  81  N.  Y.  Supp. 
494. 

««2  Reeves  v.  McCracken,  69  X.  J.  E3q. 
203.  60  Atl.  332;  Piatt  v.  Cole,  5  Fed. 
260;  Penn  v.  Edwards,  50  Ala.  63; 
Keene  v.  Mould,  16  Ohio,  12 ;  Humble  ▼. 
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commencement  of  the  suit,  may  be  set  up  by  a  supplemental  answer, 
or,  according  to  some  of  the  authorities,  by  a  cross-bill.***  But  where 
a  defendant,  before  judgment  against  him,  has  suggested  his  bank- 
ruptcy, and  filed  a  written  motion  for  a  continuance,  he  may,  on  sub- 
sequently obtaining  a  review,  plead  his  discharge  in  bankruptcy  in  bar 
of  the  action.***  In  a  proper  case,  the  court  may  impose  terms  on  grant- 
ing an  application  for  leave  to  plead  a  discharge  in  bankruptcy  obtained 
pending  the  suit,  as,  a  waiver  of  any  costs  up  to  the  time  of  setting  up 
the  defense.*** 

If  the  defendant  in  an  action  pleads  his  discharge  in  bankruptcy,  and 
the  plaintiff  means  to  contend  that  the  discharge  does  not  release  his 
claim,  because  it  belongs  to  one  of  the  classes  of  debts  expressjy  ex- 
cepted by  the  statute,  he  should  set  up  this  matter  by  a  replication.**' 
And  the  same  course  is  proper  where  he  means  to  avoid  the  effect  of 
the  discharge  by  showing  a  new  promise  en  the  part  of  the  defendant 
to  pay  the  debt  in  suit.***  But  where,  in  a  suit  on  a  note,  the  answer 
sets  up  a  discharge  in  bankruptcy  before  suit,  it  does  not  justify  a  re- 
ply that  the  money  for  which  it  was  given  was  obtained  on  false  pre- 
tenses.*** 

§  716.  Evidence  as  to  Discharge. — ^Where  one  who  has  received  a 
discharge  in  bankruptcy  is  sued  on  a  debt  existing  at  the  time  of  the 
filing  of  the  petition,  the  introduction  of  the  order  of  discharge  makes 
out  a  prima  facie  defense,  and  casts  the  burden  on  the  plaintiff  to  show 
that,  because  of  the  nature  of  the  claim,  the  failure  to  give  notice,  or 
some  other  statutory  reason,  the  debt  sued  on  was  by  law  excepted 
from  the  operation  of  the  discharge.*'*  It  is  therefore  an  established 
general  rule  that,  when  a  discharge  in  bankruptcy  is  pleaded  in  defense 
to  an  action,  and  the  plaintiff  contends  that  the  discharge  is  not  opera- 
tive as  to  his  debt,  or  that,  for  any  reason,  he  is  not  bound  by  it,  the 
burden  is  on  him  to  establish  this  fact.*'^    Thus,  it  is  not  incumbent  on 


Carson,  6  N.  B.  R.  84.  See  Boshes  v. 
Kamin,  209  lU.  App.  508. 

8«s  Kahn  v.  Casper,  51  App.  Div.  540, 
64  N.  Y.  Supp.  838 ;  Holyoke  v.  Adams, 
1  Hun  (N.  y.)  223,  10  N.  B.  R.  270. 

««*  Banque  Franco-Egyptienne  v. 
Brown,  24  Fed.  106. 

665  Todd  V.  Barton,  117  Mass.  291,  13 
N.  B.  R.  197. 

«««  Bank  of  Commerce  v.  Elliott,  109 
Wis.  648.  85  N.  W.  417. 

6<7  KeUo^g  V.  KlmbaU,  138  Mass.  441; 
CJooper  Grocery  Co.  v.  Blume  (Tex.  Civ. 
App.)  156  S.  W.  1157 ;  Cogburn  v.  Spence, 
15  Ala.  549.  50  Am.  Dec.  140;    Stewart 


V.  Hargrove,  23  Ala.  429;  Brereton  v. 
Hull,  1  Denio  (N.  Y.)  75.  Compare  Shel- 
ton  V.  Pease,  10  Mo.  473. 

««8  Young  V.  Denslinger,  2  111.  App.  22. 

««9Straucli  V.  Flynn,  108  Minn.  313, 
122  N.  W.  320. 

870  Schwelgert-Ewald  Lumber  Co.  v. 
Bauman,  42  N.  D.  221,  172  N.  W.  808; 
Morency  v.  Landry,  79  N.  H.  305, 108  Atl. 
855,  9  A.  L.  R.  123 ;  Brooks  v.  Pitts,  24 
Ga.  App.  386,  100  S.  E.  776. 

«7i  Broadway  Trust  Co.  y.  Manheim, 
47  Misc.  Rep.  415,  95  N.  Y.  Supp.  93; 
Manheim  v.  Loewe,  185  App.  Div.  601, 
173  N.   Y.   Supp.  260.     Compare  Hyde 
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the  bankrupt,  in  the  first  instance,  to  show  that  the  claim  sued  on  was 
provable  in  the  bankruptcy  proceedings,  where  it  appears  on  its  face 
to  be  so  provable.*''^*     But  the  bankrupt  pleading  his  discharge, — and 
more  especially  when  he  relies  on  it^as  a  basis  for  affirmative  relief, 
such  as  the  cancellation  of  a  judgment  against  him, — must  assume  the 
burden  of  showing  either  that  the  debt  was  duly  listed  in  his  schedule, 
or  else  that  the  creditor  had  notice  or  actual  knowledge  of  the  bank- 
ruptcy proceedings  in  time  to  have  filed  his  claim  and  procured  its  al- 
lowance.*''^*    And  included  in  this  is  the  necessity  of  identifying  the 
claim  now  in  suit  with  the  one  listed  in  the  schedule.*'*    If  the  debt  was 
actually  scheduled  and  is  identified,  then  it  is  not  incumbent  on  the 
bankrupt  to  show  that  the  creditor  had.  notice  or  knowledge  of  the  pro- 
ceedings in  bankruptcy,  for  the  law  raises  a  presumption  of  such  notice 
or  knowledge.**'*    But  on  the  other  hand,  while  a  debt  or  claim  omitted 
from  the  schedule  may  still  be  barred  by  the  discharge,  yet  the  burden 
in  this  case  is  on  the  bankrupt  to  show  that  the  creditor  had  such 
timely  notice  or  actual  knowledge  of  the  bankruptcy  proceedings  as  is 
necessary  under  the  statute  to  bring  about  this  result.*'*     But  again, 
the  presumption  is  that  all  scheduled  debts  are  released  by  the  dis- 
charge, and  hence  if  a  creditor,  suing  after  the  discharge,  contends  that 
his  particular  claim  is  not  aftected,  because  within  one  of  the  classes 
specially  excepted  by  the  statute,  as  having  been  created  by  fraud,  em- 
bezzlement, defalcation  of  a  trustee,  etc^,  the;n  he  must  assume  the  bur- 
den of  proving  this  contention.*'' 


Park  Flint  BotUe  Co.  v.  Miller,  179  App. 
Div.  711  166  N.  Y.  Siipp.  110. 

«72  Bailey  v.  Gleason,  70  Vt.  115,  56 
Atl.  537.  But  see  Baker  v.  Hughes,  5 
Ga.  App.  586.  63  S.  E.  587. 

673  Weidenfeld  v.  Tilliu^'hast,  54  Misc. 
Rep.  90,  104  N.  Y.  Supp.  712:  Graber  v. 
(Jault,  10.'J  App.  Div.  541,  93  N.  Y.  Supp. 
76;  Bailey  v.  Gleason,  76  Vt.  115,  56 
Atl.  537;  Fields  v.  Rust,  36  Tex.  Civ. 
App.  350,  82  S.  W.  331 ;  Bogart  v.  Cow- 
boy State  Bank  &  Trust  Co.  (Tex.  Civ. 
App.)  182  S.  W.  678;  Bunting  Stone 
Hardware  Co.  v.  Alexander  (Tex.  Civ. 
App.)  190  S.  W.  1152.  Contra,  see  Ailing 
V.  Straka,  118  111.  App.  184;  Laffoon  v. 
Kemer,  138  N.  C.  281,  50  S.  E.  654. 

6  74  Kreitlein  v.  Forger  (Ind.  App.)  97 
N.  E,  819;  B.  F.  Roden  Grocery  Co.  v. 
Leslie,  169  Ala.  579,  53  South.  815; 
Anthony  v.  Sturdivant,  174  Ala.  521,  56 
South.  .571.  But  SCO  King  v.  Kellogg,  114 
Miss.  375,  75  South.  134. 

075  Now  York  Institution  for  Instruc- 
tion of  Deaf  and  Dumb  v.  Crockett.  117 
App.  Div.  269,  102  N.  Y.  Supp.  412 ;   Stev- 


ens V.  King,  16  App.  Div.  377,  44  N.  T. 
Supi).  893;  Cloflin  v.  Wolff,  88  N.  J. 
Law.  308,  96  Atl.  73 ;  Merchants*  Bank 
of  Brooklyn  v.  Miller,  176  App.  Div.  412, 
162  N.  Y.  Supp.  999. 

07  6  George  F.   Sloan  &  Bro.  v.  Groll- 
man,  113  Md.  192,  77  Atl.  577 ;  Wineman 
v.  Fisher,  135  Mich.  604,  98  N.  W.  404 ; 
Smith  V.  Hill,  232  Mass.  188,  122  N.   E. 
310,  2  A.  L.  R.  1667.    Where  the  schedul- 
ing of  a  claim  by  the  bankrupt  was  faul- 
ty, in  naming  the  original  creditor  after 
the  claim  had  been  assigned,  the  bank- 
rupt  has   the   burden    of   showing    due 
diligence  to  ascertain  and  state  the  true 
owner  of  the  claim.    Lansing  Liquidation 
Corp.  V.  Heinze,  184  App.  Div.  129,   171 
N.  Y.  Supp.  738.    Though  the  name  of  a 
creditor  was  inadvertently  omitted  from 
the  schedule  as  filed,  yet  if  he  was  after- 
wards added  by  an  amendment  duly  al- 
lowed and  was  served  with  proper  notice, 
the   discharge   will   be  conclusive    ui)on 
him.     Almond  v.  Coalson,  23  Ga.   App. 
797,  99  S.  E.  707. 
«7 7  Bailey  v.  Gleason,  76  Vt  115,  5i; 
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As  to  the  admissibility  of  evidence  and  the  character  of  the  evidence 
required,  it  is  not  necessary  for  a  bankrupt  pleading  his  discharge  to 

m 

prove  each  step  in  the  bankruptcy  proceedings.  For  the  statute  pro- 
vides that  a  certified  copy  of  an  order  granting  a  discharge,  not  revoked, 
shall  be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the 
proceedings,  and  of  the  fact  that  the  order  was  made.*'*  Where  the 
claim  in  suit,  and  against  which  the  discharge  is  pleaded,  consists  of 
a  judgment,  and  it  is  contended  that  the  judgment  is  excepted  from  the 
operation  of  the  discharge  because  rendered  in  an  action  for  fraud,  this 
question  must  be  determined  by  an  inspection  of  the  record  of  the  action 
m  which  the  judgment  was  rendered,  and  the  showing  made  by  such 
record  is  conclusive.*''^*  So  also,  if  it  is  claimed  that  the  judgment  in 
question  was  for  "willful  and  malicious  injury  to  the  person  or  proper- 
ty," the  fact  of  its  being  based  on  such  a  cause  of  action  may  be  shown 
by  record  evidence.**®  But  where  the  plaintiff's  claim  has  not  been  re- 
duced to  judgment,  its  character,  as  being  within  or  without  the  excepted 
classes,  is  an  issue  of  fact  which  must  be  determined  upon  competent 
and  sufficient  evidence  and  submitted  to  the  jury.  This  rule  applies 
where  the  plaintiff  contends  that  the  debt  in  question  was  created  by 


Atl.  537;  In  re  Peterson,  137  App.  Div. 
435,  121  N.  Y.  Supp.  738;  Thompkins  v. 
Williams,  137  App.  Div.  521,  122  N.  Y. 
Supp.  152;  Culver  v.  Torrey,  34  Misc. 
Rep.  793,  69  N.  Y.  Supp.  919;  In  re 
Peterson's  Estate,  64  Misc.  Rep.  217,  118 
N.  y.  Supp.  1977 ;  Van  Norman  v.  Young, 
228  111.  425,  81  N.  E.  1060;  GatllflP  v. 
Mackey,  104  S.  W.  379,  31  Ky.  Law  Rep. 
947;  Hallagan  v.  Dowell  (I6wa)  139  N. 
W.  883 ;  Gregory  v.  Edgerly,  17  Neb.  374, 
22  N.  W.  703;  Sherwood  v.  Mitchell,  4 
Denio  (N.  Y.)  435;  Kreitlein  v.  Ferger, 
238  U.  S.  21,  35  Sup.  Ct.  68.3,  59  L.  Kd. 
1184,  34  Am.  Bankr.  Rep.  862 :  Guiuclon 
V.  Brusky,  142  Minn.  86,  170  N.  W.  918 ; 
Brooks  V.  Pitts,  24  Ga.  App.  386,  100 
S.  E.  776. 

«7  8  Bankruptcy  Act  1898,  §  21f.  And 
see  Nation  v.  Jones,  3  Ga.  App.  83,  59  S. 
E.  330;  Ignited  Society  of  Shakers  v. 
Underwood,  74  Ky.  (11  Bush)  265,  21  Am. 
Rep.  214 ;  Hays  v.  Ford,  55  Ind.  52, 15  N. 
B.  R.  569 ;  Williams  v.  First  Nat.  Bank, 
21  Ga.  App.  182,  94  S.  B.  73:  Bank  of 
La  Fayette  v.  Phipps.  24  Ga.  App.  613, 
101  S.  E.  696. 

«7 9  Louisville  &  N.  R.  Co.  v.  Bryant, 
149  Ky.  359,  149  S.  W.  830;  Forsyth  v. 
Vehmeyer,  176  111.  359,  52  N.  E.  55 ;  Hall- 
igan  V.  Dowell,  170  Iowa,  172,  161  X.  W. 


177.  A  recital  in  a  judgment  rendered 
by  a  state  court  that  the  debt  for  which 
it  was  rendered  is  a  liability  arising 
out  of  fraud  is  conclusive,  if  based  on  a 
pleading  to  that  effect,  that  it  is  not  re- 
leased or  discharged  in  bankruptcy. 
Young  y.  City  Nat.  Bank  (Tex.  Civ.  App.) 
TJti  S.  W.  340.  A  judgment  creditor  hav- 
ing the  burden  of  showing  that  his  claim 
is  not  barred  by  a  discharge  in  bankrupt- 
cy, the  creditor's  declaration,  from  which 
the  nature  of  the  claim  appears,  should 
be  given  the  construction  most  favor- 
able to  the  bankrupt.  In  re  (irout,  88 
Vt.  318,  92  Atl.  646,  Ann.  Ofts.  1017A, 
210.  Where  the  creditor's  judgment,  un- 
der the  pleadings  and  the  charge,  might 
be  based  upon  a  contract  or  upon  fraud 
or  upon  both,  and  there  is  nothing  but 
the  pleadings  and  the  charge  from  which 
to  determine  the  facts,  the  creditor  does 
not  sustain  the  burden  of  showing  that 
his  claim  (duly  scheduled  in  the  bank- 
ruptcy proceedings)  is  excepted  from  the 
operation  of  the  discharge.  Guindon  v. 
Brusky,  142  Minn.  86,  170  N.  W.  918. 

«8o  Flanders  v.  Mullln,  80  Vt.  124,  6(5 
Atl.  789,  12  Ann.  Cas.  1010.  See  Ba«e- 
more  v.  Stephenson,  24  Ga.  App.  180,  lOO 
S.  E.  234. 
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the  fraud  of  the  bankrupt,***  or  by  his  false  representations  or  false 
pretenses,***  and  also  in  cases  where  the  effect  of  the  discharge  will  de- 
pend upon  whether  or  not  the  creditor  had  notice  or  knowledge  of  the 
proceedings  in  bankruptcy,***  and  where  the  bankrupt's  contention  is  that 
a  certain  person  was  acting  as  the  creditor's  agent,  so  that  his  knowl- 
edge of  the  proceedings  should  be  imputed  to  the  creditor  himself.*** 

§  717.  Effect  of  Refusal  of  Discharge  or  Failure  to  Apply. — If  the 
bankrupt  does  not  obtain  his  discharge,  none  of  the  proceedings  in  the 
bankruptcy  case  will  in  any  way  affect  the  demands  of  his  creditors 
against  him.***  And  a  creditor  who  has  proved  his  claim  and  accepted 
and  received  a  dividend  thereon  is  not  estopped  from  collecting  the 
remainder  of  his  debt  in  any  proper  way,  if  the  bankrupt  is  not  dis- 
charged, but  the  dividend  will  merely  reduce  his  cause  of  action  pro 
tanto.***  If  the  bankrupt  fails  to  apply  for  a  discharge,  the  order  of 
the  court  approving  the  record  and  closing  the  case  without  granting 
a  discharge  is  equivalent  to  a  judgment  by  default  in  favor  of  the  bank- 
rupt's then  existing  creditors,  and  is  res  judicata  in  any  subsequent  bank- 
ruptcy proceeding,  precluding  him  from  obtaining  a  discharge  therein 
from  any  debts  previously  scheduled,**''^  and  the  fact  that  a  claim  so 
scheduled  is  afterwards  reduced  to  judgment  does  not  create  a  new 
debt  which  could  form  the  basis  for  a  subsequent  bankruptcy  proceed- 
ing and  discharge  therein.***  So  when  the  bankrupt's  application  for  a 
discharge  is  denied,  the  right  to  sue  him  upon  any  existing  claim  re- 
vives.*** And  the  refusal  of  a  discharge  renders  the  issue  of  his  right 
to  a  discharge  from  any  debts  provable  in  that  proceeding  res  judicata, 
so  that  he  is  not  entitled  to  retry  it  in  a  second  proceeding.***  But  a 
creditor  who  desires  to  rely  upon  the  order  refusing  a  discharge,  as  res 


681  Culver  V.  Torrey.  34  Misa  Rep.  793, 
69  N.  Y.  Supp.  919. 

«82  Atlanta  Skirt  Mfg.  CJo.  v.  Jacobs,  8 
Ga.  App.  299,  68  S.  E.  1077. 

688  Troy  V.  Rudnlck,  198  Mass.  563,  85 
N.  E.  177 ;  Bergmann  v.  Manes,  141  App. 
Div.  102,  125  N.  Y.  Supp.  973 ;  Fields  v. 
Rust,  36  Tex.  Civ.  App.  350,  82  S.  W. 
331;  Armstrong  v.  Sweeney,  73  Neb. 
775,  103  N.  W.  436. 

« 84  Atkinson  v.  Elmore,  103  Mo.  App. 
403,  77  S.  W.  492. 

68B  Whitney  v.  Crafts,  10  Mass.  23; 
Chandler  v.  Windship,  6  Mass.  310; 
ijummus  v.  Fairfield,  5  Mass.  248,  Where 
a  bankrupt  fails  to  obtain  a  discharge, 
creditors  whose  claims  were  proved  are 
not  affected  by  subsequent  bankruptcy 
proceedings  against  him,  which  afford  no 


ground  for  a  stay  of  suits  by  them,  nor 
are  such  suits  barred  by  his  discharge 
therein.  In  re  Spangler  (D.  C.)  256  Fed. 
62,  43  Am.Bankr.  Rep.  63. 

88G  HamUn  v.  Hamlin,  3  Jones  Eq.  (56 
N.  C.)  191;  American  Woolen  Co.  v. 
Maaget,  86  Conn.  234,  85  Atl.  583. 

«8Tin  re  Bramlett,  161  Fed.  588,  20 
Am.  Bankr.  Rep.  402;  In  re  Elby,  157 
Fed.  935, 19  Am.  Bankr.  Rep.  734. 

«88in  re  Schnabel,  166  Fed.  383,  23 
Am.  Bankr.  Rep.  22;  In  re  Kuffler,  155 
Fed.  1018,  19  Am.  Bankr.  Rep.  181. 

esostorrs  v.  Plumb,  30  Hun  (N.  Y.) 
319. 

•••In  re  Kuffler,  155  Fed.  1018,  19 
Am,  Bankr.  Rep.  181 ;  In  re  Schwartz  (D. 
C.)  248  Fed.  841,  41  Am.  Bankr.  Rep. 
246. 
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judicata  in  a  second  proceeding  instituted  some  years  later,  must  prove 
it  or  otherwise  call  it  to  the  attention  of  the  court  of  bankruptcy,  and 
if  he  fails  to  do  so,  and  a  general  discharge  is  granted  in  the  second 
proceeding,  a  state  court  must  give  effect  to  it  in  any  proceedings  there- 
after brought  to  enforce  the  creditor's  claim.*** 

••1  Youngmaii  y.  Salvage,  21  N.  D.  317,  130  N.  W.  930,  Ann.  Gas.  1913C,  1181. 
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718.  Debts  and  Liabilities  Discharged,  In  GeneraL 

719.  Stockholders*  Liabilities. 

720.  Claims  of  Sureties  for  Banlirupt. 

721.  Claims  Against  Bankrupt  as  Surety. 

722.  Claims  for  Alimony  and  Support  of  Wife  or  Children, 

723.  Claims  of  Alien  Creditors. 

724.  LiabiUties  to  State  or  United  States. 

725.  Claims  for  Taxes. 

726.  Debts  and  Claims  Not  Provable. 

727.  Debts  Not  Duly  Scheduled. 

728.  Same;  Creditor's  Notice  or  Knowledge  of  ProceedingSi 

729.  Debts  Contracted  in  Fiduciary  Capacity. 
Trustees. 

Executors,  Administrators,  and  Guardians. 
Agents. 
Attorneys. 
Bailees. 

Bankers  and  Brokers. 
Factors  and  Commission  Merchants. 
Auctioneers. 

Partners  and  Joint  Adventurers. 
Public  and  Other  Officers. 
Sureties  on  Bonds  of  Fiduciary  DebtorsL 

741.  Liabilities  for  Willful  and  Malicious  Injuries. 

742.  Liabilities  for  Seduction  and  Criminal  Conversation. 

743.  Debts  Contracted  by  Fraud. 

744.  Same;   Deceit  and  False  Representations. 

745.  Same;   Conversion  of  Property. 

746.  Ettect  of  Proving  Debt  and  Receiving  Dividenda 

747.  Effect  of  Discharge  as  to  Co-debtors  and  Persons  Jointly  Liable. 
7'!.S.  Same:   Sureties  and  Guarantors. 

749.  Same;   Contribution  Between  Suretiea 

750.  Partnership  and  IndiWdual  Debts. 

751.  Discharge  of  Corporation  and  Effect  on  Liabilities  of  Officers  and 

Stockholders. 

752.  Effect  of  Discharge  as  to  Securities  and  Liens. 

753.  Same;   Attachment  and  Garnishment 

754.  Same:   Lien  by  Creditor's  Suit. 

755.  Same;    Mortgages. 

756.  Effect  of  Discharge  on  Rights  as  to  Judgment  and  Execution. 

757.  Same;   Caiuellation  of  Judgment  of  Record. 

§  718.  Debts  and  LiabQities  Discharged,  in  General. — It  is  the  pur- 
pose of  the  bankruptcy  law  to  relieve  an  honest  debtor,  who  complies 
with  all  its  requirements,  from  the  entire  burden  of  his  debts,  as  they 
existed  at  the  time  of  the  filing  of  the  petition  in  bankruptcy,  with  the 
exception  of  a  few  carefully  specified  classes.  Hence  it  is  the  general 
rule,  apart  from  the  exceptions  referred  to,  that  a  discharge  in  bank- 


730.  Same 

731.  Same 

732.  Same 

733.  Same 

734.  Same 

735.  Same 

736.  Same 

737.  Same 

738.  Same 

739.  Same 

740.  Same 
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ruptcy  releases  the  debtor  and  his  after-acquired  property  from  all  debts 
and  liabilities  which  were  provable  in  bankruptcy  and  which  existed 
at  the  commencement  of  the  proceedings.*  And  it  is  immaterial  that  a 
particular  creditor  did  not  prove  his  claim  in  the  bankruptcy  proceed- 
ings. If  the  claim  was  provable  and  the  creditor  had  an  opportunity  to 
prove  it,  his  omission  to  do  so  will  not  withdraw  it  from  the  operation 
of  the  discharge.*  Further,  a  provable  debt  is  none  the  less  barred  by  a 
discharge  granted  without  opposition  because  the  bankrupt  had  been 
refused  a  discharge  in  a  prior  proceeding,  on  the  objection  of  the  same 
creditor,  in  respect  of  the  same  indebtedness,  where  the  ground  of  the 
refusal  does  not  appear.'  And  the  refusal  of  a  discharge  in  an  insolven- 
cy proceeding  does  not  necessarily  withdraw  a  debt  proved  therein 
from  the  operation  of  a  discharge  in  a  later  bankruptcy  proceeding, 
though  the  debt  is  not  proved.*  But  the  claim  or  liability  must  be  a 
provable  debt  at  the  time  of  the  filing  of  the  petition  in  bankruptcy. 
Hence  if  it  does  not  accrue  or  mature  until  after  that  date,  it  is  not  af- 
fected by  the  discharge.*  Further,  it  must  answer  the  description  of  a 
provable  debt  as  defined  in  the  bankruptcy  law,  and  hence  a  claim  may 
not  be  affected  by  the  discharge  because  not  a  "fixed  liability  absolutely 
owing"  by  the  bankrupt,®  or  because  it  was  uncertain  or  contingent,'  or 


I  Bankruptcy  Act  1898,  §  17a;  A. 
KUi>steln  &  Co.  v.  Allen-Miles  Co.,  136 
Fed.  385,  69  C.  C.  A.  229,  14  Am.  Bankr. 
Kep.  15 ;  In  re  American  Vacuum  Clean- 
er Co..  192  Fed.  939,  26  Am.  Bankr.  Rep. 
021 ;  Ruhl-Koblegard  Co.  v.  Gillespie,  61 
W.  Va.  584,  56  S.  E.  898.  10  L.  R.  A. 
(N.  S.)  305,  11  Ann.  Cas.  929;  Meyer  v. 
Bartels.  56  Misc.  Rep.  621,  107  N.  Y. 
Supp.  778;  Beyer  v.  Sadvoransky,  108 
Misc.  Rep.  463,  177  N.  Y.  Supp.  705; 
NeLson  v.  Petterson,  229  111.  240,  82  N.  E. 
229,  13  L.  R.  A.  (N.  S.)  912,  11  Ann.  Cas. 
178;  Ailing  V.  Straka.  118  111.  App.  184; 
Drake  v.  Vernon,  26  S.  D.  354. 128  N.  W. 
317;  Thomburgh  v.  Madren,  33  Iowa. 
.'{SO;  Fleming  v.  LuUraan,  11  Mo.  App. 
104:  Lefler  v.  Hunt,  8  Blackf.  (Ind.) 
195:  Magoon  v.  Warfield,  3  G.  (ireene 
(Iowa)  293:  Talbott  v.  Suit,  68  Md.  443. 
13  Atl.  356;  Withers  v.  Stinson.  79  N. 
C.  341.  But  a  discharge  of  a  debtor  in 
bankruptcy  is  only  from  personal  liabil- 
ity for  debts  and  claims  against  him. 
Robinson  v.  Tischler.  69  Fla.  77,  67 
South.  565.  Under  the  law  of  Georgia, 
nonpayment  of  rent  is  the  gist  of  the 
summary  remedy  for  eviction,  and  a 
discharge  in  bankruptcy  of  a  debt  exist- 
ing on  account  of  overdue  rent  is  not 
'•payment.'*  Carter  v.  Sutton,  147  Ga. 
496,  94  S.  E.  760. 

Blk.Bkr.(3d  Ed.)— 90 


2  In  re  Kuffler  (D.  O.)  153  Fed.  667,  IS 
Am.  Bankr.  Rep.  587. 

8  Bluthenthal  y.  Jones,  208  U.  S.  64, 
28  Sup.  Ct.  192,  52  L.  Ed.  390.  19  Am. 
Bankr.  Rep.  288. 

*  Dean  v.  Justices  of  Municipal  Court. 
173  Mass.  453,  53  N.  E.  893.  Debts  ex 
i sting  under  the  Bankruptcy  Act  of  1867. 
and  kept  alive  by  subsequent  judgments, 
were  not  excepted  from  the  operation  of 
the  Bankruptcy  Act  of  1898.  In  re 
Herrraan,  106  Fed.  987,  46  C.   C.  A.  77. 

6  Van  Tuyl  v.  Schwab,  174  App.  Div. 
665.  161  X.  Y.  Supp.  323;  Rice  t.  Mur- 
phy, 109  Me.  101,  82  Atl.  842 ;  Wight  v. 
(Jottschalk  (Tenn.  Ch.  App.)  48  S.  W. 
140.  But  a  claim  which  is  a  "fixed  lia- 
bility" and  ''absolutely  owing"  is  prov- 
able in  bankruptcy,  and  therefore  dis- 
chargeable, although  not  yet  payable 
when  offered  for  proof.  Supra,  §  502. 
Thus  a  claim  for  unpaid  installments 
under  the  bankrupts'  contract  for  the 
purchase  of  land  is  discharged  by 
his  dischnr.i:e  in  bankrujjtcy.  O.  L. 
Schwencke  Land  &  Inv.  Co.  v.  Forster 
(Sup.)  171  N.  Y.  Sup.  140. 

0  Phenix  Nat.  Bank  v.  Waterbury,  197 
N.  Y.  161,  90  N.  E.  435.  And  see,  supr-j, 
M91. 

7  Leader  v.  Mattlngly,  140  Ala.  444,  37 
South.  270.    And  see,  supra,  §  499. 
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because  it  was  a  claim  for  damages  not  liquidated  in  time  for  proof  and 
allowance.*  And  it  is  only  debts  or  liabilities  which  are  released  by  the 
discharge,  and  hence  it  does  not  operate  to  prevent  the  prosecution  of 
an  appeal.^  Subject  to  these  conditions,  however,  and  provided  only  that 
it  constitutes  a  provable  debt,  the  nature  of  the  creditor's  claim  is  not 
material,  with  respect  to  the  operation  of  the  discharge  upon  it.  Thus, 
for  instance,  the  discharge  will  release  the  bankrupt  from  liability  for 
breach  of  a  covenant  of  warranty  in  his  deed,  the  breach  occurring  before 
the  bankruptcy,*®  and  from  his  liability  as  the  maker  of  a  note,**  and 
from  all  personal  liability  on  a  judgment  recovered  against  him.**  It  is 
the  nature  of  the  transaction,  and  not  the  form  of  action,  which  is  looked 
to  in  order  to  determine  whether  a  cause  of  action  is  released  by  a  dis- 
charge in  bankruptcy,*'  and  a  court  will  look  behind  a  judgment  in  order 
to  ascertain  whether  the  claim  on  which  it  was  founded  was  of  a  nature 
to  be  provable  in  bankruptcy  and  so  dischargeable.**  In  effect,  it  is  after 
the  discharge  is  granted,  and  not  before  it,  that  questions  of  this  kind 
must  be  determined.  For  the  court  of  bankruptcy,  in  granting  the  dis- 
charge, will  not  undertake  to  limit  it  to  any  particular  debts  nor  under- 
take to  decide  upon  what  claims  it  shall  operate  and  what  shall  be  ex- 
cepted from  it.** 

§  719.  Stockholders'  Liabilities. — ^The  liability  of  one  who  has  sub- 
scribed for  stock  in  a  corporation,  or  to  whom  stock  not  fully  paid  has 
been  issued,  to  make  good  the  unpaid  balance  of  his  subscription  is  a 
debt  provable  against  him  in  bankruptcy,  and  therefore  will  be  released 
by  his  discharge,  even  though  the  call  on  which  the  action  is  based  is 
not  made  until  after  the  discharge.**  But  it  is  otherwise  in  regard  to  the 
liability  imposed  by  some  state  statutes  on  the  stockholders  or  directors 
of  insolvent  corporations  to  be  answerable  for  the  debts  of  the  company, 


8  Jim  Pearce  &  Co.  v.  Fisher,  170  Ala. 
456,  54  South.  164.  See  King  v.  KeUogg, 
114  Miss.  375,  75  South.  134.  And  see. 
supra,  §  500. 

»  Stockwell  V.  Silloway.  105  Mass.  517. 

10  Sweaney  v.  Baugher,  166  Ind.  557, 
77  N.  E.  1083;  Mackenzie  v.  Miller,  7 
Ky.  Law  Rep.  831;  Bradford  v.  Russell. 
79  Ind.  64.    And  see,  supra,  §  513. 

11  Blackwell  v.  Farmers'  &  Merchants' 
Nat.  Bank  (Tex.  Civ.  App.)  76  S.  W.  454 : 
Dundee  Nat.  Bank  v.  Strowbridge  (Sup.) 
184  N.  Y.  Supp.  257. 

12  J.  B.  Ellis  &  Co.  V.  Mobile,  J.  &  K. 
C.  R.  Co.,  166  Ala.  187,  51  South.  860: 
Otto  Young  &  Co.  V.  Howe,  150  Ala.  157, 
43  South.  488;  Barnes  Cycle  Co.  v. 
Haines,  69  N,  J.  Eq.  651,  61  Atl.  515. 


18  Nelson  v.  Petterson,  131  IlL  Apn. 
443. 

1*  In  re  Kalk  (D.  C.)  270  Fted.  627,  4C 
Am.  Bankr.  Rep.  597;  In  re  Levitan  (D. 
C.)  224  Fed.  241,  34  Am.  Bankr.  Rep. 
789 ;  Halligan  v.  Dowell,  179  Iowa,  172, 
161  N.  W.  177;  Bever  v.  Swecker,  13S 
Iowa,  721,  116  N.  W.  704. 

iBHanan  v.  Long,  150  App.  Div.  327, 
134  N.  Y.  Supp.  786.  See  In  re  West- 
brook,  186  Fed.  414,  26  Am.  Bankr.  Rep. 
181. 

1 0  Carey  v.  Mayer,  79  Fed.  926,  25  C. 
C.  A.  2.39;  Burke  v.  Maze,  10  Cal.  App. 
206,  101  Pac.  438,  440.  Compare  Glenn 
V.  Howard,  65  Md.  40,  3  Atl.  895. 
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or  for  debts  contracted  under  certain  circumstances  or  within  a  par- 
ticular time.  A  liability  of  this  kind  is  statutory  and  not  contractual, 
and  therefore  is  not  released  by  the  discharge  of  the  stockholder  or  di- 
rector in  bankruptcy/'  unless,  indeed,  it  has  been  reduced  to  judgment 
before  the  granting  of  the  discharge,  or  the  extent  of  the  liability  of  the 
bankrupt,  as  a  stockholder  or  director,  has  been  fixed  by  a  decree  against 
the  company  and  its  stockholders,  in  which  case  it  appears  that  it  be- 
comes a  provable  debt  in  the  bankruptcy  proceedings,  and  therefore  will 
be  extinguished  by  the  discharge.** 

§  720.  Claims  of  Sureties  for  Bankrupt. — ^A  person  who  is  responsi- 
ble for  the  bankrupt's  debt  or  undertaking,  in  the  character  of  a  surety, 
guarantor,  or  indorser,  has  no  provable  claim  against  the  bankrupt's 
estate  until  he  has  paid  or  in  some  way  discharged  the  obligation  on 
which  he  is  liable,  and  hence  if  there  is  no  breach  of  the  obligation  and 
no  payment  by  the  surety  or  indorser  before  the  bankrupt's  discharge, 
he  may,  notwithstanding  the  discharge,  have  recourse  against  the  bank- 
rupt for  any  sum  which  he  is  thereafter  compelled  to  pay.**  But  there 
is  also  a  provision  in  the  bankruptcy  act  that  whenever  a  creditor,  whose 
claim  against  the  estate  in  bankruptcy  is  secured  by  the  individual  un- 
dertaking of  any  person,  fails  to  prove  such  claim,  such  person  may  do 
so  in  the  creditor's  name,  and,  if  he  discharges  such  undertaking  in  whole 
or  in  part,  he  shall  be  subrogated  to  that  extent  to  the  rights  of  the 
creditor.**  Hence  it  appears  that  a  surety  or  indorser  (not  having  yet 
paid  the  debt)  has  a  provable  claim  in  the  bankruptcy  in  the  event  that 
the  principal  creditor  omits  to  prove  the  claim,  and  if  his  demand  or  claim 
thus  becomes  provable,  it  will  also  be  released  by  the  discharge  granted 
to  the  bankrupt.** 

§  721.  Claims  Against  Bankrupt  as  Surety. — Where  the  liability  of 
a  bankrupt  as  a  surety  has  become  fixed,  definite,  and  certain  at  the 
commencement  of  the  proceedings  in  bankruptcy,  it  constitutes  a  prova- 


"  Old  CJolony  Boot  &  Shoe  Co.  v.  Par- 
ker-Sampson-Adams Co.,  183  Mass.  557, 
67  N.  B.  870 ;  First  Nat  Bank  v.  Hing- 
ham  Mfg.  Co.,  127  Mass.  563.  Contra, 
Van  Tuyl  v.  Schwab,  174  App.  Dlv.  665, 
161  N.  Y.  Supp.  323;  Richards  v. 
Schwab,  101  Misc.  Rep.  128,  167  N.  Y. 
Supp.  535. 

18  Digbt  V.  Chapman,  44  Or.  265,  75 
Pac.  S&l,  65  L.  R.  A.  793.  And  see  Phil- 
adelphia &  R.  Coal  &  Iron  Co.  v.  Hotch- 
kiss,  82  N.  Y.  471. 

i>  Coding  V.  Roscenthal,  180  Mass.  43, 
61  N.  E.  222.  And  see,  supra,  §  500. 
But  if  there  has  been  a  definitive  breach 


of  the  contract  or  obligation,  and  a  de- 
mand made  on  the  surety  for  damages, 
before  the  bankruptcy  proceedings,  he 
then  has  a  provable  claim  against  the 
bankrupt,  which  wiU  be  released  by  the 
discharge  of  the  bankrupt,  although 
Judgment  is  not  recovered  against  the 
surety  or  paid  until  after  the  discharge. 
WiUiams  v.  United  States  Fidelity  & 
Guaranty  Co.,  236  U.  S.  549,  35  Sup.  Ct, 
289,  59  L.  Ed.  713,  34  Am.  Bankr.  Rep. 
181. 

20  Bankruptcy  Act  1898,  §  571. 

21  Hayer  v.  Comstock.  115  Iowa,  187. 
88  N.  W.  351;  Smith  v.  Wheeler,  55  App. 
Div.  170,  66  N.  Y.  Supp.  780. 
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ble  debt  against  his  estate,  and  therefore  will  be  released  by  his  dis- 
charge.** Thus,  where  the  surety  on  an  appeal  bond  becomes  bankrupt 
and  receives  his  discharge,  after  the  rendition  of  a  judgment  on  such  ap- 
peal bond,  the  discharge  is  a  defense  to  the  enforcement  of  the  judg- 
ment, and  likewise  to  any  debt  or  claim  for  the  costs  incurred  by  the 
judgment  creditor  in  obtaining  the  judgment  and  defending  the  appeal." 

§  722.  Claims  for  Alimony  and  Support  of  Wife  or  Children. — The 
amendment  to  the  bankruptcy  act,  adopted  in  1903,  expressly  excepts 
from  the  operation  of  a  discharge  in  bankruptcy  "liabilities  for  alimony 
due  or  to  become  due,  or  for  maintenance  or  support  of  wife  or  child."  ** 
But  even  before  this  amendment,  it  was  the  practically  unanimous  doc- 
trine of  the  courts  that  a  claim  for  alimony  to  a  divorced  wife  was  not  a 
*'debt"  within  the  meaning  of  the  bankruptcy  law,  and,  not  being  prov- 
able as  a  debt,  was  not  released  by  the  bankrupt's  discharge.**  Nor  was 
this  based  solely  on  the  ground  that  a  decree  for  alimony  was  always 
within  the  control  of  the  court  which  rendered  it.  For  it  was  also  held 
that  a  discharge  in  bankruptcy  is  no  bar  to  a  claim  based  on  a  contract 
or  agreement  of  the  bankrupt  to  pay  an  annuity  or  fixed  periodical 
sum  to  his  divorced  wife  during  her  lifetime  or  until  her  remarriage.*** 
For  similar  reasons,  the  discharge  cannot  be  pleaded  as  a  defense  to  a 
claim  upon  the  bankrupt  based  on  his  liability  to  make  an  allowance 
or  pay  a  fixed  sum  for  the  support  of  his  minor  children,  whether  such 
liability  is  imposed  upon  him  by  an  order  or  decree  of  court,*'  as,  for  in- 


"  In  re  SulUvan  (D.  C.)  262  Fed.  574, 
45  Am.  Bankr.  Rep.  131;  McPhee  v. 
rnited  States,  64  Colo.  421,  174  Pac.  808: 
Hardy  Buggy  Co.  v.  Paducah  Baukiiis; 
Co.,  183  Ky.  776,  210  S.  \V.  452.  And 
see  supra,  §  505. 

28Coe  V.  Waters,  16  Colo.  App,  311, 
64  Pac.  1054. 

2*  Bankruptcy  Act  1898,  §  17a,  as 
amended  by  Act  Cong.  Feb.  5,  1903,  32 
Stat.  797. 

25  Audubon  v.  Shufeldt,  181  U.  S.  575, 
21  Sup.  Ct.  735,  45  L.  Ed.  1009,  5  Am. 
Bankr.  Rep.  829;  In  re  Vadner  (D.  C.) 
259  Fed.  614;  In  re  Pyatt  (D.  C.)  257 
Fed.  362,  42  Am.  Bankr.  Rep.  462 ;  Tur- 
ner V.  Turner  (D.  C.)  108  Fed.  785,  6 
Am.  Bankr.  Rep.  289;  In  re  Anderson 
(D.  C.)  97  Fed.  321,  5  Am.  Bankr.  Rep. 
858;  Egbers  v.  Egbers,  98  Wash.  531, 
167  Pac.  1073;  Brown  v.  Brown,  172  Ky. 
754,  189  S.  W.  921;  Lemert  v.  Lemert, 
72  Ohio  St.  364,  74  N.  E.  194,  106  Am. 
St.  Rep.  621,  2  Ann.  Cas.  914;  Barclay 
V.  Barclay,  184  111.  375,  56  N.  E.  636,  51 
L.  R.  A.  351;    Dunbar  v.   Dunbar,  180 


Mass.  170,  62  N.  E.  248,  94  Am.  St  Rep. 
623;  In  re  Williams,  208  N.  Y.  32,  101 
N.  E.  853.     And  see  supra,  §  509. 

2  6  Dunbar  v.  Dunbar,  190  U.  S.  340, 
23  Sup.  Ct  757,  47  L.  Ed.  1084,  10  Am. 
Bankr.  Rep.  139 ;  Schlessinger  v.  Schles- 
singer,  39  Colo.  44,  88  Pac.  970,  8  L.  R. 
A.  (N.  S.)  863.  Where  a  voluntary  bank- 
rupt listed  in  his  schedule  of  debts  a 
note  given  to  his  wife,  and  the  contract 
between  them  provided  that  she  should 
accept  the  note  in  satisfaction  of  such 
sum  for  maintenance  and  support  as  the 
oourt  might  award  her  in  a  divorce  pro- 
ceeding, or  in  satisfaction  of  a  claim  foi' 
support  of  herself  and  children,  the  lia- 
bility evidenced  by  the  note  was  not  dis- 
chargeable in  bankruptcy.  Blackstock 
V.  Blackstock  (C.  C.  A.)  265  Fed.  249,  45 
Am.  Bankr.  Rep.  192. 

2  7  Wetmore  v.  Markoe,  196  U.  S.  aS, 
25  Sup.  Ct.  172,  49  L.  Ed.  390,  2  Ami. 
Cas.  265,  13  Am.  Bankr.  Rep.  1;  In  re 
Hubbard  (D.  C.)  98  Fed.  710,  3  Am. 
Bankr.  Rep.  528;  Rush  v.  Flood,  lOo 
III.  App.  182;  In  re  Baker  (D.  C.)  9t; 
Fed.  954,  3  Am.  Bankr.  Rep.  101. 
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stance,  in  a  divorce  suit  or  in  bastardy  proceedings,  or  is  based  upon  his 
voluntary  agreement  to  contribute  to  the  support  of  his  children  re- 
maining in  the  custody  of  his  divorced  wife.**  But  it  is  said  that  the  ob- 
ligation of  a  man  to  recompense  his  former  wife  for  expenditures  made, 
after  she  had  remarried,  for  the  benefit  of  their  child,  is  like  his  obliga- 
tion to  recompense  any  other  person  who  had  contributed  to  the  sup- 
port of  the  child;  it  is  merely  a  civil  debt  and  is  extinguished  by  the 
father's  discharge  in  bankruptcy.**  So  the  expression  in  the  statute, 
^liabilities  for  maintenance  or  support  of  wife  and  child,"  does  not  refer 
to  debts  for  goods  purchased  by  the  husband  or  parent,  and  used  by  the 
wife  or  child,*®  nor  to  a  debt  for  medical  attendance  furnished  to  the  wife 
or  child  of  the  bankrupt  at  his  request,  and  while  the  normal  family  re- 
lations subsist  between  him  and  the  recipient  of  the  services,*^  but  both 
of  such  kinds  of  debts  will  be  released  by  his  discharge.  And  it  has  been 
ruled  that,  where  the. father  of  a  bastard  child  has  been  ordered  by  the 
court  to  pay  a  monthly  stipend  for  its  support,  and,  on  his  refusal,  a  final 
money  judgment  has  been  rendered  for  the  total  amount  due,  the  rights 
of  the  person  entitled  to  recover  under  the  order  of  filiation  are  merged 
in  the  judgment,  and  the  judgment,  being  a  provable  debt  in  bankruptcy 
and  not  expressly  excepted  from  the  operation  of  the  discharge,  will  be 
released  by  it.'* 

§  723.  Claims  of  Alien  Creditors. — A  discharge  in  bankruptcy  un- 
der the  act  of  Congress  will  constitute  a  bar  to  the  claim  of  an  alien 
creditor  suing  in  any  court  within  the  United  States,  in  the  same  man- 
ner and  to  the  same  extent  as  though  he  were  a  citizen  of  the  United 
States.  For  the  bankruptcy  law  has  intra-territorial  force  throughout 
the  United  States,  and  hence  if  a  foreign  creditor  seeks  to  employ  the 
process  of  our  courts  in  a  manner  or  for  a  purpose  not  authorized  by 
that  law,  that  is,  for  the  collection  of  a  debt  which  is  released  by  the 
bankrupt's  discharge,  he  must  be  amenable  to  the  lex  fori.'*  But  the 
bankruptcy  law  has  no  extra-territorial  force,  and  therefore,  notwith- 
standing a  discharge  granted  under  it,  the  foreign  creditor  would  prob- 
ably be  entitled  to  pursue  any  appropriate  remedies  against  the  bankrupt 
or  his  property  within  the  jurisdiction  of  the  courts  of  his  own  country. 


28  Dunbar  v.  Dunbar,  190  U.  S.  340, 
2.3  Sup.  Ct.  757,  47  L.  Ed.  1084,  10  Am. 
Bankr.  Rep.  130. 

29  Rush  y.  nood,  105  111.  App.  182. 

80  Scheltenberg  v.  Mullaney,  112  App. 
Div.  .384,  08  X.  Y.  Supp.  4.32. 

81  In  re  Ostraudor,  1.30  Fed.  502,  15 
Am.  Bankr.  Rep.  06. 

82  Mc'Kittric'k    v.    Cahoon,    80    Minn. 


383.  05  N.  W.  223.  62  L.  R.  A.  757,  01) 
Am.  St.  Rep.  606. 

88  Morency  v.  Landry.  70  N.  H.  305, 
108  Atl.  855.  0  A.  L.  R.  123;  Ruiz  v. 
Eiokerman,  2  MoCrary,  250,  5  Fed.  790; 
I'Httlson  V.  Wilbur.  10  R.  1.  448.  12  N. 
B.  R.  193 ;  In  re  Zarepa.  4  Law  Rep.  480, 
Fed.  Crs.  No.  18,204:  Murray  v.  De  Rot- 
tenham,  6  John.s.  Ch.  (N.  Y.)  52.  Com- 
pare Moore  v.  Horton,  .32  Hun  (N.  Y.^ 
30.3 
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Particularly  in  regard  to  contracts,  it  may  be  said  that:  "According 
to  the  general  doctrines  of  international  law,  the  discharge  of  a 
contract  by  the  law  of  the  place  where  it  is  made  is  a  discharge  every- 
where. Therefore,  if  a  contract  is  made  and  to  be  performed  in  a  foreign 
country,  and  a  regular  discharge  in  bankruptcy  has  been  obtained  by  the 
debtor  resident  there,  the  discharge  will  constitute  a  valid  defense  to 
the  contract,  wherever  the  creditor  may  be  domiciled,  or  wherever  the 
contract  may  be  put  in  suit.  But  in  respect  to  contracts  not  made  or  to 
be  performed  within  the  country  granting  the  discharge,  it  could  of 
course  have  no  extra-territorial  validity,  as  against  non-resident  cred- 
itors, unless  they  came  in  and  took  part  in  the  proceedings."  •* 

§  724.  Liabilities  to  State  or  United  States. — ^Although  the  question 
of  the  effect  of  a  discharge  in  bankruptcy  upon  debts  or  liabilities  of  the 
bankrupt  to  a  state  has  not  often  arisen  in  recent  years,  yet  the  authori- 
ties, so  far  as  they  go,  are  unanimous  in  holding  that  no  financial  claims 
of  a  state  can  be  thus  extinguished  or  released.**  Also  it  was  strongly 
held  under  the  bankruptcy  act  of  1867  that  a  debt  due  to  the  United 
States  is  not  barred  by  the  bankrupt's  discharge,  although  the  govern- 
ment may  prove  its  debt  and  have  priority  of  payment  over  other  cred- 
itors, and  although  the  language  of  the  clause  relating  to  the  effect  of  a 
discharge  is  general.  This  was  held  on  the  settled  rule  of  construction 
that  "the  sovereign  authority  of  the  country  is  not  bound  by  the  words 
of  a  statute  unless  named  therein,  if  the  statute  tends  to  restrain  or  di- 
minish the  powers,  rights,  or  interests  of  the  sovereign."  ••  But  it  may 
be  gravely  doubted  whether  the  United  States  is  not  so  far  named  in 
the  present  bankruptcy  act,  and  meant  to  be  included  therein,  as  that  its 
claims  shall  be  released  by  the  discharge,  except  in  the  one  instance  spec- 
ified. The  language  of  the  act  is  explicit.  "A  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as 
are  due  as  a  tax  levied  by  the  United  States,"  etc.*'    It  seems  an  abso- 


8*2  Black,  Judgm.  {  824. 

86  State  V.  Shelton,  47  Conn.  400; 
Commonwealth  v.  Hutchinson,  10  Pa. 
St.  466 ;  Saunders  v.  Commonwealth,  10 
Grat  (Va.)  494;  Commonwealth  v.  Mil- 
ieu, 1  Ky.  Law  Rep.  270.  An  obligation 
on  a  forfeited  bail  bond  is  not  provable 
in  banliruptcy  and  not  released  by  the 
bankrupt's  discharge:  In  re  Weber,  212 
N.  Y.  290,  106  N.  E.  58. 

86  United  States  v.  Herron,  20  Wall, 
251,  22  L.  Ed.  275 ;  United  States  v.  Rob 
Roy,  1  Woods,  42,  13  N.  B.  R.  235,  Fed. 
Cas.  No.  16,179;  United  States  v.  Kini?, 
Wall.  Sr.  13,  Fed.  Cas,  No.  15,536;  Ham- 
ilton V.  Reynolds,  88  Ind.  191 ;   Smith  v. 


Hodson.  50  Wis.  279,  6  N.  W.  812.  Con- 
tra, see  United  States  v.  Davis,  3  Mc- 
Lean, 483,  Fed.  Cas,  No.  14,929;  United 
States  V.  Throckmorton,  8  N.  B.  R.  309, 
Fed.  Cas.  No.  16,516;  United  States  v. 
Zerega,  Fed.  Cas.  No.  16,786. 

87  Bankruptcy  Act  1898,  §  17a.  And 
see  United  States  v.  Illinois  Surety  Co., 
226  Fed.  653,  141  C.  C.  A.  409,  38  Am. 
Bankr.  Rep.  880,  holding  that  a  claim 
against  the  bankrupt  on  his  bond  as  a 
government  contractor,  if  "absolutely 
owing"  at  the  time  of  the  bankruptcy, 
is  a  provable  debt  and  therefore  one 
which  will  be  released  by  his  discharge. 
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lately  necessary  inference  from  this  provision  that  if  the  United  States 
holds  any  provable  claim  against  a  bankrupt,  which  is  not  for  a  tax,  it 
will  be  released  by  his  discharge,  that  is,  of  course,  as  to  any  balance 
which  may  remain  unpaid  after  the  government  has  been  accorded  its 
privilege  of  priority  of  payment.  And  in  this  connection,  and  as  bearing 
significantly  on  the  argument  here  advanced,  it  may  be  noted  that  the 
Supreme  Court  of  the  United  States  has  decided  that  the  general  gov- 
ernment's right  of  priority  is  no  longer  superior  to  the  priority  rights 
of  all  other  classes  of  privileged  creditors,  but  must  be  claimed  and  ex- 
ercised in  subordination  to  (at  least)  the  claims  for  wages  of  labor.** 

§  725.  Claims  for  Taxes.— It  is  expressly  provided  that  a  discharge 
in  bankruptcy  shall  not  release  the  bankrupt  from  any  taxes  levied  by 
the  state,  county,  district,  or  municipality  "in  which  he  resides."  '•.  But" 
it  frequently  happens  that  a  bankrupt  will  own  lands  or  personalty,  on 
which  there  are  taxes  due  and  unpaid,  in  another  state  or  in  another 
county  or  municipality,  that  is,  in  a  state,  county,  or  municipality  in 
which  he  does  not  reside.  On  the  face  of  the  statute,  it  would  seem  that 
such  taxes  must  be  proved  as  debts  and  share  in  dividends,  and  that 
they  would  be  barred  by  a  discharge,  wholly  if. not  proved,  and  as  to  any 
excess  over  dividends  if  proved.  By  another  provision  of  the  statute,*® 
priority  of  payment  is  given  to  "taxes  legally  due  and  owing  by  the 
bankrupt  to  the  United  States,  state,  county,  district,  or  municipality." 
Grammatically  interpreted  this  means  the  United  States,  "the"  state, 
"the"  county,  etc.  And  reading  these  two  parts  of  the  act  together,  as 
in  pari  materia,  it  appears  that  "the"  state  is  "the  state  in  which  the 
bankrupt  resides,"  and  so  as  to  the  county  or  municipal  corporation.  But 
it  is  probable  that  the  courts,  in  order  to  avoid  a  result  which  is  so  anom- 
alous, and  which  Congress  could  scarcely  be  presumed  to  have  intended, 
would  so  construe  the  statute  as  to  give  priority  of  payment  to,  and  ex- 
cept from  the  operation  of  a  discharge,  taxes  due  to  "any"  state,  county, 
etc.  The  bankruptcy  act  of  1867  gave  priority  to  "all  debts  due  to  the 
state  in  which  the  proceedings  in  bankruptcy  are  pending,  and  all  taxes 
and  assessments  made  under  the  laws  thereof."  But  it  also  provided  that 
"nothing  contained  in  this  act  shall  interfere  with  the  assessment  and 
collection  of  taxes  by  the  authority  of  the  United  States  or  any  state." 

As  to  assessments  for  local  improvements,  even  if  these  are  not  to 
be  considered  taxes  in  such  sense  as  to  be  saved  from  the  operation  of  a 
bankrupt's  discharge,  yet  they  commonly  attach  as  liens  on  the  property 
affected,  and  such  liens  are  not  disturbed  by  the  proceedings  in  bank- 
as  Guarantee    Title    &   Trust    Co.    v.  «» Bankruptcy  Act  1898,  $  17a. 
Title  Guaranty  &  Surety  Co.,  224  U.  S.  *»  Bankruptcy  Act  1898,  §  64. 
152,  32  Sup.  Ct.  457,  50  L.  Ed.  706,  27  Am. 
Bankr.  Hep.  &/3. 
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ruptcy.  But  a  judgment  for  costs  in  a  criminal  prosecution  is  not  a 
debt  "due  as  taxes"  levied  by  the  state,  and  consequently  it  is  released 
by  the  discharge  of  the  judgment  debtor  in  bankruptcy.*^ 

§  726.  Debts  and  Claims  Not  Provable. — ^The  statute  declares  that 
a  discharge  in  bankruptcy  shall  release  the  debtor  from  **all  of  his  prov- 
able debts"  with  certain  exceptions.  Hence  a  discharge  in  bankruptcy 
is  not  a  good  defense  except  as  to  debts  which  were  or  might  have  been 
proved  in  the  bankruptcy  proceedings ;  and  if  a  claim  was  not  provable, 
it  is  not  discharged,  whether  properly  scheduled  or  not.**  Now  the  non- 
provable  character  of  a.  debt  may  arise  either  out  of  the  time  of  its  ac- 
crual or  out  of  its  nature.  As  to  the  former  condition,  only  such  debts 
are  provable  (with  certain  minor  exceptions)  as  existed  at  the  date  of  the 
filing-  of  the  petition  in  bankruptcy.  And  therefore  if  a  particular  debt 
did  not  mature,  or  a  particular  liability  did  not  attach,  until  after  the 
filing  of  the  petition,  it  is  not  provable  and  not  dischargeable  though  it 
grows  out  of  a  contract  or  obligation  antedating  the  petition  in  bankrupt- 
cy and  which  continues  in  effect.**  Thus,  for  example,  where  the  bank- 
rupt is  surety  on  a  bond,  and  no  breach  of  the  condition  of  the  bond  has 
occurred  until  after  his  adjudication  and  discharge  in  bankruptcy,  his 
liability  on  a  subsequent  breach  is  not  affected  by  the  discharge.**  So 
where  he  has  gfiven  a  deed  with  covenants  of  warranty,  his  liability  on 
a  breach  occurring  before  the  commencement  of  the  bankruptcy  proceed- 
ings will  constitute  a  provable  debt,  and  so  be  released  by  the  dis- 
charge.** But  the  mere  probability,  existing  at  the  time  of  the  bankrupt- 
cy, that  a  breach  may  occur  does  not  make  a  provable  debt,**  and  a 
breach  actually  occurring  after  the  filing  of  the  petition  in  bankruptcy 
creates  a  liability  which  is  not  affected  by  the  discharge.*'  On  the  same 
principle,  a  promissory  note  given  by  a  debtor  after  he  has  been  ad- 
judged a  bankrupt,  though  before  he  is  discharged,  and  though  given  fof 
a  debt  which  existed  before  the  filing  of  the  petition,  is  not  released  by 
his  discharge.** 

41  Olds  V.  Forrester,  126  Iowa,  456,  102  44  Pftddleford  v.  State,  57  Miss.  118; 
N.  W.  419.                                                         Eastman  v.  Hibbard,  54  N.  H.  504,  13  N. 

42  Smith  V.  McQuillin,  193  Mass.  289,       B.  R.  3fi0,  20  Am.  Rep.  157. 

79  N.  E.   401;    National  Mt.   Wollaston  46  Merrill   v.    Schwartz,   68   Me.   514; 

Bank  V.  Pprter.  122  Mass.  308:    Pierce  Dow  v.  Davis,  73  Me.  288. 

V.  Wilcox,  40  Ind.  70;  Drake  v.  Hodgson,  46  Baker  v.  Hooks,  6  Ga.  App.  121,  64 

192  App.  Div.  676,  183  N.  Y.  Supp.  486.  S.  E.  573. 

4  3  Colman  Co.  v.  Withoft,  105  Fed.  250,  4?  Bush  v.  Cooper,  18  How.  82,  15  L. 

2S  Am.  Bankr.  Rep.  .T2S:    In  re  Burka,  Ed.  273;   Abercronibie  v.  Conner,  10  Ala. 

104  Fed.  326,  5  Am.  Bankr.  R«'p.  12;  Hoi-  293:    French   v.   Morse,  2  Gray  (Mass.) 

brook  V.  Foss,  27  Me.  441;     Robinson  v.  Ill:   Murray  v.  De  Rottenham,  6  Johns. 

Pesant,  53  N.  T.  419,  8  N.  B.  R.  426:  Ch.  (N.  Y.)  52.    Compare  Bates  v.  West, 

Cohen  v.   Pecharsky,  67  Misc.   Rep.   72.  19  111.  134. 

121  N.  Y.  Sui)p.  602:   Stern  v.  Niissbanm.  4  8  Jersey  (Mty  Ins.  Co.  v.  Archer,  122 

47  Mow.  Priic.  (N.  Y.)  489;    Jersey  City  N.  Y.  37(h  23  X.  E.  aSS;  Donnell  v.  Swain, 

Jvi.  Co.  V.  Archer,  7  N.  Y.  St.  Rep.  326.  2  Clark  (Pa.)  134. 
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As  to  the  case  where  the  nature  or  origin  of  a  debt  or  claim  is  such 
that  it  is  not  a  provable  debt  in  bankruptcy,  this  subject  has  already  been 
discussed  in  detail.**  But  some  further  considerations  may  be  here  add- 
ed, as  specially  pertinent  to  the  question  of  the  effect  of  a  discharge. 
And  in  the  first  place,  nothing  can  be  provable  in  bankruptcy  unless  it 
is  in  the  nature  of  a  debt.  Hence  a  discharge  in  bankruptcy  does  not  re- 
lease a  grantor  or  mortgagor,  from  the  estoppel  created  by  the  cove- 
nants in  his  conveyance,**  nor  will  it  release  a  defendant  in  replevin, 
who  has  given  a  forthcoming  bond,  from  a  judgment  requiring  him  to 
restore  the  property.'^  And  an  action  on  the  case  for  deceit  is  not  barred 
by  a  discharge  in  bankruptcy,  although  the  measure  of  damages  is  as- 
certainable by  reference  to  a  contract.**  So  a  discharge  in  bankruptcy 
is  no  defense  to  an  action  for  unliquidated  damages  arising  solely  from 
a  tort .**  Again,  the  debtor  cannot  plead  his  discharge  in  defense  to  a 
claim  which,  at  the  time  of  the  bankruptcy,  was  too  uncertain  or  contin- 
gent to  constitute  a  provable  debt,**  such  as  a  claim  for  subsequently 
accruing  rent  under  a  lease  held  by  the  bankrupt  as  tenant,  and  which  is 
not  terminated  by  the  adjudication  in  bankruptcy.**  Neither  will  a  dis- 
charge ip  bankruptcy  release  the  bankrupt  from  payment  of  a  fine  im- 
posed upon  him  by  a  court  as  part  of  the  punishment  for  an  offense  of 
which  he  has  been  convicted,**  or  imposed  as  punishment  for  violation 
of  an  injunction  or  other  contempt  of  court.*'''  But  where  the  claim  of  a 
creditor  was  inherently  of  such  a  nature  as  to  be  provable  in  the  bank- 
ruptcy proceedings,  the  mere  fact  that  it  was  subject  to  objection  on 
the  ground  of  the  statute  of  limitations  having  run  against  it,  and  that  it 
was  disallowed  on  that  ground,  does  not  take  it  out  of  the  class  of  prov- 
able claims  so  as  to  prevent  the  pleading  of  the  discharge  in  bar  of  any 
subsequent  proceeding  to  collect  it.** 


4©  Supra,  §S  487-523. 

»o  Kezer  v.  Cllflford,  59  N.  H.  208. 

51  Robinson  v.  Soule,  56  Miss.  549.  A 
discharge  in  bankruptcy  Is  not  a  defense 
to  an  action  of  trover,  brought  by  a 
seller  against  the  bankrupt  to  recover 
personalty  sold  to  the  bankrupt  under  a 
contract  retaining  title  until  payment, 
where  the  bankrupt  kept  possession  aft- 
er the  discharge,  even  though  the  seller 
may  at  the  trial  exercise  his  statutory 
privilege  to  take  a  money  verdict.  Smith 
V.  Turner,  141  Ga.  313,  80  S.  E.  993. 

52  Hughes  v.  Oliver,  8  Pa.  St.  420. 

58  Hun  V.  Car>%  59  How.  Prac.  (N.  Y.) 
426.  affirmed  82  N.  Y.  65,  37  Am.  Repi 
546. 

^>*  Clemmons  v.  Br  inn,  36  Misc.  Rep. 
157,  72  N.  Y.  Supp.  1006;  Lesser  v.  Gray, 
8  Ga.  App.  605,  70  S.  E.  104:  .Tolmson 
V.  Worden.  47  Vt.  457.  13  N.  R.  R.  3:r». 


5  5  Bernhardt  v.  Curtis,  109  La.  171,  33 
South.  125,  94  Am.  St.  Rep.  445:  Scott 
V.  Demarest,  75  Misc.  Rep.  289,  135  N. 
Y.  Sni^p.  264:  Shapiro  v.  Thompson,  160 
Ala.  363,  49  South.  391:  Hamilton  v. 
McCroskey,  112  Ga.  651,  37  S.  B.  R59. 

56  Ex  parte  O'Donnell,  1  Nat.  Bankr. 
News,  59. 

57  Spalding  v.  New  York.  4  How.  21,  11 
L.  Ed.  858;  People  v.  Spalding,  10  Paige 
(N.  Y.)  284.  But  a  judgment  for  c(»sts 
in  a  criminal  pro.secution  is  not  a  fine 
imposed  as  a  punishment  for  an  offense, 
and  its  discharge  in  bankruptcy  is  not 
contrary  to  public  policy,  as  an  interfer- 
ence with  the  course  of  Justice  in  the 
criminal  prosecution.  Olds  v.- Forrester, 
126  Iowa.  456,  102  N.  W.  419. 

5  8  Hargadine-McKittrick  Dry  Goods 
Co.  V.  Hudson.  122  Fed.  2.32.  58  0.  C.  A. 
506,  10  Am.  Bankr.  Rep.  225. 
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§  727.  Debts  Not  Duly  Scheduled.— Under  the  bankruptcy  act  of 
1867,  it  was  held  that  a  creditor  holding  a  provable  claim  (not  within 
the  excepted  classes)  was  barred  by  the  bankrupt's  discharge,  although 
his  name  was  omitted  from  the  bankrupt's  schedule  or  incorrectly  giv- 
en, in  consequence  of  which  he  never  had  any  actual  notice  of  the  bank- 
ruptcy proceedings,  provided  only  that  the  omission  or  incorrect  state- 
ment was  not  fraudulent  and  intentional.^  But  the  severity  of  this 
rule  has  been  much  modified  by  the  present  statute.  It  is  still  true  that 
the  bankrupt  will  be  released  from  a  debt  which  was  duly  listed  in  his 
schedule,  with  the  creditor's  name  and  address,  although  the  creditor 
does  not  in  fact  receive  notice,  or  acquire  actual  knowledge,  of  the  bank- 
ruptcy proceeding.**  But  as  the  law  now  stands,  the  discharge  will  not 
release  the  bankrupt  from  any  debt  which  was  omitted  from  his  sched- 
ule, or  which  was  so  incorrectly  set  forth  as  not  to  be  "duly"  scheduled, 
unless  it  is  shown  that  the  creditor,  notwithstanding  the  omission  or 
error,  had  notice  or  actual  knowledge  of  the  bankruptcy  proceedings  in 
time  to  have  proved  his  claim.**  First,  as  to  the  total  omission  of  a 
claim  from  the  bankrupt's  list  of  creditors,  it  appears  that  the  courts 
will  accept  no  excuses  for  such  failure  to  list  the  claim.  The  discharge 
remains  inoperative  as  against  the  omitted  claim  although  the  reason 
of  its  omission  was  that  the  bankrupt  was  ignorant  of  its  existence  at 
the  time  the  schedule  was  made  up,**  or  failed  to  remember  it,*'  or  omit- 
ted it  at  the  request  of  the  creditor  himself,**  or  in  pursuance  of  an  un- 
derstanding with  the  claimant's  attorney,  subsequently  employed  by 
the  bankrupt  himself.** 


5»  In  re  Archenbrown,  11  N.  B.  R.  149, 
Fed.  Cas.  No.  504;  Hoffman  v.  Haight, 
3  Mackey  (D.  C.)  21;  HubbeU  v.  Cramp, 
11  Paige  (N.  Y.)  310;  Pattison  v.  Wilbur, 
10  R.  I.  448.  12  N.  B.  R.  193;  Lamb  v. 
Brown,  12  N.  B.  R.  522,  Fed.  Cas.  No. 
8,011;  Burpee  v.  Sparhawk,  108  Mass. 
Ill,  4  N.  B.  R.  684,  11  Am.  Rep.  320; 
Thurmond  v.  Andrews,  10  Bush  (Ky.) 
400;  Heard  v.  Arnold,  56  Ga.  570,  15  N. 
B.  R.  543. 

6  0  Travis  v.  Sams,  23  Ga.  App.  713, 
99  S.  E.  239;  Beck  &  Gregg  Hardware 
Co.  V.  Crum,  127  Ga.  94,  56  S.  E.  242. 
But  compare  Dodgen  v.  McCrea  (Tex. 
(^iv.   Api).)  225   S.  W.  71. 

01  In  re  Monroe  (D.  C.)  114  Fed.  398, 
7  Am.  Bankr.  Rep.  706;  Ralcy  v.  D.  Sul- 
livan &  Co.  (Tex.  Civ.  App.)  159  S.  W.  99; 
Bogart  V.  Cowboy  State  Bank  &  Trust 
Co.  (Tox.  Civ.  App.)  182  S.  W.  678; 
Brooks  V.  Pitts,  24  Ga.  App.  386,  100  S. 
E.  77(»:  Cfllmenson  v.  Moudry,  137  Minn. 
123,  162  N.  W.  1076;    In  re  Rosenthal, 


193  App.  DIV.  908,  183  N.  Y.  Supp.  697; 
Karter  v.  Fields,  140  Ala.  352,  37  South. 
204;  Hughes  v.  Clark,  109  111.  App.  107: 
Reynolds  v.  Whittemore,  99  Me.  108,  58 
Atl.  415;  Tyrrel  v.  Hammerstein,  .33 
Misc.  Rep.  505,  67  N.  Y.  Supp.  717;  Luti 
V.  Kalraus,  115  N..  Y..Supp.  230;  Bem- 
heim  v.  Bloch,  45  Misc.  Rep.  581,  91  N. 
Y.  Supp.  40;  Kreitlein  v.  Ferger  (Ind. 
App.)  97  N.  E.  819;  Gihnore  v.  Farmer, 
156  111.  App.  70;  Custard  v.  Wigderson, 
130  Wis.  412, 110  N.  W.  263.  10  Ann.  Cas. 
740 ;  Wineman  v.  Fisher,  135  Mich.  604, 
98  N.  W.  404. 

02  Santa  Rosa  Bank  v.  White,  139  CaL 
703,  73  Pac.  577. 

03  Jones  V.  Walter,  115  Ky.  556,  74  S. 
W.  249. 

0  4  Davis  &  Broadway  v.  L».  S.'Barwick 
&  Son,  88  S.  C.  355,  70  S.  E.  1007. 

0  3  Webster  City  Steel  Radiator  Co.  ▼. 
Chamberlin,  137  Iowa,  717,  115  N.  W. 
504. 
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But  it  is  not  sufficient  that  the  creditor's  name  and  claim  appeared 
on  the  list ;  it  must,  in  the  language  of  the  statute,  be  "duly  scheduled." 
And  to  this  end  it  is  essential  that  the  debt  or  claim  should  be  so  de- 
scribed as  to  identify  it,  or  at  least  to  put  the  creditor  upon  notice  in 
regard  to  it.**  Thus,  if  a  mortgage  was  executed  by  the  bankrupt  and 
his  wife  together,  it  cannot  be  said  to  be  duly  scheduled  when  it  is  de- 
scribed as  having  been  given  by  the  wife  alone.*'  But  the  operation  of 
the  discharge  will  not  be  defeated  by  the  fact  that  an  obligation  repre- 
sented by  a  note  was  scheduled  as  upon  an  open  account.**  And  small 
variations  in  the  bankrupt's  own  name,  comparing  that  signed  to  the 
note  or  other  evidence  of  the  debt  with  that  signed  to  the  petition-  in 
bankruptcy,  are  not  important  in  this  connection.**  But  it  is  very  dif- 
ferent in  regard  to  setting  out  the  name  of  the  creditor.  This  must  be 
correctly  stated,  and  a  misnomer  will  be  ground  for  holding  that  the 
debt  was  not  "duly  scheduled,"  even  though  the  variance  is  compara- 
tively unimportant  and  such  as  would  ordinarily  be  cured  on  the  rule 
of  idem  sonans.'*  But  the  Supreme  Court  of  the  United  States,  upon  a 
full  consideration  of  the  question,  has  decided  that  the  listing  of  a  cred- 
itor by  a  mere  initial  instead  of  giving  the  Christian  name  (as,  for  in- 
stance, naming  htm  simply  as  "C.  Forger")  is  not  such  an  insufficient 
compliance  with  the  requirements  of  the  statute  as  to  except  that  cred- 
itor's claim  from  the  operation  of  the  discharge.'^  Further,  the  bank- 
rupt must  correctly  state  the  name  of  the  person  who  is  the  holder  of 
the  claim  at  the  time  the  schedule  is  made  up,  that  is,  if  he  has  knowledge 
of  its  having  changed  hands.  Thus,  a  note  is  not  duly  scheduled  in  the 
name  of  the  payee,  if  the  bankrupt  knows  at  the  time  that  it  had  been 
discounted  by  a  bank.'^  Nor  is  a  claim  correctly  listed  in  the  name  of 
the  original  creditor  if  the  bankrupt  knows  that  the  creditor  is  dead 


«8  But  an  inaccurate  statement  of  the 
amount  due,  or  of  the  date  of  a  Judg- 
ment, in  the  bankrupt's  schedules,  if  not 
injurious  or  harmful  to  the  creditor,  will 
not  take  the  debt  out  of  the  operation 
of  the  discharge.  Claflin  v.  Wolff,  88 
N.  J.  Law,  308,  96  Atl.  73. 

•7  Fifth  Ave.  Bldg.  &  Ix)an  Ass'n  v. 
Goldberg,  22  Pa.  Super.  Ct  197. 

•«  Matteson  v.  Dewar,  14()  111.  App. 
623. 

«»  Northern  Commercial  Co.  v.  Hartke, 
110  Minn.  338,  125  N.  W.  508;  Finnell 
V.  Armoura,  39  Utah,  316,  117  Pac.  49. 

7  0  Custard  v.  WIgderson,  130  Wis.  412, 
110  N.  W.  263,  10  Ann.  Cas.  740;  Mar- 
shall V.  English-American  Loan  &  Trust 
Co.,  127  Ga.  376,  56  S.  E.  449;  Wright- 
Dalton-Bell- Anchor  Store  Co.  v.  Sanders, 


142  Mo.  App.  50,  125  S.  W.  517 ;  Cohen 
V.  Pinkus,  126  App.  Dlv.  792,  111  N.  Y. 
Supp.  82;  llaack  v.  Theise,  51  Misc. 
Rep.  3,  99  N.  Y.  Supp.  905;  Liesum 
V.  Kraus,  35  Misc.  Rep.  376,  71  N.  Y. 
Supp.  1022. 

7 1  Kreitlein  v.  Ferger,  238  U.  S.  21,  35 
Sup,  Ct.  685,  59  L.  Ed.  1184,  34  Am. 
Bankr.  Rep.  862.  But  see  Collins  v. 
Davidson,  34  Ohio  Clr.  Ct.  R.  668,  hold- 
ing that  a  debt  of  a  bankrupt  due  to 
William  J.  Davidson  is  not  discharged 
by  scheduling  it  in  the  name  of  William 
F.  Davidson. 

72  Columbia  Bank  v.  Birkett,  174  N.  Y. 
112,  66  N.  E.  652,  102  Am.  St.  Rep.  478. 
But  compare  Broadway  Trust  Co.  v. 
Manheim,  47  Misc.  Rep.  415,  95  N.  Y. 
Supp.  93. 
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and  that  the  claim  has  been  distributed  among  his  heirs."  Where  a 
claim  has  been  assigned  and  the  bankrupt  has  no  knowledge  of  that 
fact,  it  is  sufficient  for  him  to  list  it  in  the  name  of  the  original  creditor; 
but  if  he  knows  of  the  assignment  he  must  use  due  diligence  to  discover 
and  present  the  assignee's  name  and  address  in  the  schedule.'*  It  seems 
also  that  the  surviving  partner  of  a  firm  creditor  is  correctly  named  as 
the  creditor  in  the  schedule,'*  and  that  if  original  creditors  are  named 
it  is  immaterial  that  their  interests  have  been  committed  to  a  receiver,'* 
and  that,  if  a  debt  due  to  a  bank  is  correctly  listed  in  the  name  of  the 
bank,  the  schedule  is  not  vitiated  by  the  fact  that  it  does  not  mention  the 
cashier  of  the  bank,  who  is  the  nominal  holder  of  the  note  by  which  the 
debt  is  secured." 

It  is  also  essential  to  the  due  listing  of  a  debt  that  the  address  of  the 
creditor  should  be  given  if  known  to  the  bankrupt.  It  has  been  decided 
that  a  schedule  listing  the  creditor's  residence  by  the  name  of  a  city  (as 
"Indianapolis"  or  "New  York  City")  without  giving  the  street  and  house 
number,  is  at  least  a  prima  facie  compliance  with  the  statute,  and  the 
defect  is  not  sufficient,  as  a  matter  of  law,  to  render  the  discharge  of 
the  bankrupt  inoperative  as  to  that  creditor.'*  But  if  the  bankrupt  un- 
dertakes to  give  full  particulars,  the  address  required  is  that  of  the 
creditor's  residence,  and  it  is  not  proper  to  state  his  business  or  office 
address,  if  the  residence  address  is  known  or  can  be  ascertained.  A  mis- 
take of  this  kind  will  prevent  the  discharge  from  releasing  the  particular 
debt.'®  A  debt  is  not  duly  scheduled  where  the  address  given  is  that 
of  a  discontinued  business,  the  bankrupt  knowing  that  the  business  had 
been  closed  and  that  the  creditor  could  not  be  reached  at  that  address.** 
So,  a  debt  is  not  released  where  the  address  of  the  creditor  was  given  in 
the  schedule  as  at  a  certain  club,  of  which  the  creditor  was  a  member 
but  at  which  he  did  not  reside.*^ 

If  the  creditor's  address  is  not  known,  it  may  be  so  stated  in  the 
schedule,  and,  in  the  absence  of  fraud,  this  will  be  a  sufficient  compli- 
ance with  the  statute  to  bring  the  debt  within  the  operation  of  the  dis- 


78  Fible  V.  Crabb,  129  Ky.  461.  112  S. 
W.  570. 

7*  l^ansiiijr  Liquidation  Corp.  v.  Helnze, 
184  App.  Dlv.  129,  171  N.  Y.  Snpp.  738; 
Moreiicy  v.  Landry,  79  N.  H.  305,  108 
Atl.  Sr)5.  9  A.  L.  R.  123;  Mueller  v.  Goer- 
litz.  r>3  Misc.  Rep.  53,  103  N.  T.  Supp. 
1037. 

7R  Kaufman  v.  Schreier,  108  App.  Dlv. 
29K,  05  N.  Y.  Snpp.  729. 

7  6  Lonj^field  v.  Minnesota  Sav.  Bank, 
95  Minn.  54,.  103  N.  W.  706. 

77  Ross-Lowin  v.  Goold,  211  111.  384, 
71  N.  E.  102S. 


7  8Kreltleln  v.  Fer^r,  238  U.  S.  21. 
35  Sup.  Ct.  685,  59  L.  Ed.  1184,  34  Am. 
Rankr.  Rep.  862:  Claflin  v.  Wolff,  s*^ 
X.  J.  Law,  308,  96  Atl.  73. 

78  McKee  v.  Preble,  154  App.  Div.  150. 
138  N.  Y.  Supp.  915;  Weidenfeld  t.  Til- 
Unprhast,  54  Misc.  Rep.  90,  104  X.  T. 
Supp.  712. 

80  Jenkins  v.  Levy  (City  Ct.  N.  Y.)  167 
N.  Y.  Supp.  847. 

sillorbach  v.  Arkell,  172  App.  Div. 
ri66,  158  X.  Y.  Supp.  842. 
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charge.^  But  it  is  a  fraud  to  state  the  creditor's  address  as  unknown, 
when  in  fact  it  is  known  to  the  bankrupt,  and  in  this  case  the  claim  will 
not  be  affected  by  the  discharge,®'  and  the  same  result  follows  when  the 
bankrupt  inserts  a  certain  street  number  as  the  residence  of  the  creditor, 
when  in  fact  he  does  not  know  where  the  creditor  resides.**  And  a 
bankrupt  is  not  permitted  to  state  the  creditor's  residence  as  "unknown," 
and  so  bar  the  creditor's  claim  by  his  discharge,  until  he  has  made  at 
least  reasonably  diligent  efforts  to  discover  it  by  proper  inquiries.** 
For  instance,  if  the  name  and  address  of  the  creditor  are  correctly  given 
in  the  city  directory,  but  are  not  stated  in  the  bankrupt's  schedule,  the 
debt  is  not  released.**  So  the  debtor  is  not  allowed  to  state  the  credi- 
tor's address  as  unknown  when  he  could  learn  it  from  a  draft  drawn  on 
him  by  the  creditor  which  contained  the  latter's  postoffice  address,*'  or 
from  a  writ  served  upon  him  at  the  suit  of  the  creditor.**  But  the  bank-  . 
rupt  is  justified  in  relying  on  information  given  to  him  by  the  creditor's 
attorney,  as,  where  the  attorney  states  that  notice  sent  to  a  given  ad- 
dress will  reach  the  creditor,**  or  states  that  all  communications  in  the 
matter  should  be  addressed  to  the  attorney's  office.** 

§  728.  Same;  Creditor's  Notice  or  Knowledge  of  Proceedings. — 
Under  the  explicit  provisions  of  the  bankruptcy  act,  the  claim  of  a 
given  creditor  will  be  released  by  the  discharge  (being  otherwise  dis- 
chargeable) if  the  creditor  had  notice  or  actual  knowledge  of  the  bank- 
ruptcy proceedings,  although  his  debt  was  altogether  omitted  from  the 
bankrupt's  schedule,  or  was  incorrectly  described  therein,  or  the  credi- 
tor's name  or  address  was  wrongly  stated.*^    But  the  notice  here  intend- 


82  Steele  v.  Thalheimer.  74  Ark.  516, 
86  S.  W.  305;  In  re  MoUner,  75  Appi 
Div.  441,  78  N.  Y.  Supp.  281. 

'^a  Mnier  V.  Guasti,  22G  V.  S.  170,  3;{ 
Sup.  Ct.  49,  57  L,  Ed.  173,  29  Am.  Bankr. 
Uep.  201,  alflruiing  Guasti  v.  Miller,  203 
N.  Y.  259.  96  N.  E.  416. 

*<^  Sutherland  v.  Lasher,  41  Misc.  Kep. 
249,  84  N.  Y.  Supp.  56. 

f>^  Feldmark  v.  W^elnstein,  45  Misc. 
Rep.  329,  90  N.  Y.  Supp.  478 ;  Schiller  v. 
Weinstoin,  47  Misc.  Rep.  622,  94  N.  Y. 
Supp.  763;  In  re  Boom,  48  Misc.  Rep. 
(532.  90  N.  Y.  Supp.  204 ;  Cagliostro  v.  In- 
delli,  53  Misc.  Rep.  44,  102  N.  Y.  Supp. 
918 ;  Hyde  Park  Flint  Bottle  Co.  v.  Mil- 
ler. 179  App.  Div.  73,  166  N.  Y.  Supp. 
110;  Popejoy  v.  Diedrich,  68  Colo.  383, 
189  Pac.  841. 

80  In  re  Quackenbush,  122  App.  Div. 
456,  106  N.  Y.  Supp.  773;  Murphy  v. 
Hlumenreich,  123  App.  Div.  645,  108  N. 
Y.  Supp.  175. 


87  Guasti  V.  Miller,  203  N.  Y.  250.  96 
N.  E.  416. 

88  Parker  v.  Murphy,  215  Mass.  72, 
102  N.  E.  85. 

8»  Vaughn  v.  Irwin,  49  Misc.  Rep.  611, 
96  N.  Y.  Supp.  742. 

00  In  re  David,  44  Misc.  Rep.  516,  90 
N.  Y.  Supp.  85. 

»i  Kaufman  v.  Schreier,  108  App.  Div. 
298,  95  N.  Y.  Supp.  729;  Morrison  v. 
Vaughan,  119  App.  Div.  184,  104  N.  Y. 
Supp.  169:  Tliomson  v.  Caverley,  148 
111.  App.  295;  Ailing  v.  Straka,  118  HI. 
App.  184;  Zimmerman  v.  Ketchum,  66 
Kan.  98.  71  Pac.  264 ;  Fider  v.  Mannheim. 
78  Minn.  309,  81  N.  W.  2 ;  Armstrong  v. 
Sweeney,  73  Neb.  775,  103  N.  W.  436; 
Perry  Naval  Stores  Co.  v.  Caswell,  63 
Fla.  552,  57  South.  660;  Delta  County 
Bank  v.  McGranahan,  37  Wash.  307,  79 
Pac.  796 ;  Briggs  v.  Angus,  52  Hun,  613, 
5  N.  Y.  Supp.  313.     Davis  v.  Findley, 
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ed  is  actual  notice,  and  not  such  constructive  notice  as  might  be  im- 
plied from  the  publication  of  the  orders  and  proceedings  in  the  bank- 
ruptcy case.**  Actual  notice  or  knowledge  possessed  by  the  creditor's 
authorized  agent  may  be  imputed  to  the  creditor,*'  and  the  knowledge 
of  a  receiver  may  be  imputed  to  the  creditors  whom  he  represents.**  But 
an  attorney  employed  to  represent  the  creditor  in  an  appeal  from  a 
judgment  of  a  state  court  against  the  bankrupt,  but  not  in  any  way 
employed  in  the  bankruptcy  proceedings,  is  not  the  creditor's  agent  in 
this  sense  or  for  this  purpose.**  And  it  is  important  to  observe  that  an 
unscheduled  debt  cannot  be  brought  within  the  operation  of  the  dis- 
charge, on  the  ground  that  the  creditor  had  actual  notice  of  the  pro- 
ceedings, where  his  knowledge  was  not  acquired  until  after  the  discharge 
had  been  granted,  though  he  acquired  it  within  the  year  allowed  for 
proving  claims  and  in  time  to  have  moved  for  the  revocation  of  the 
discharge.**  The  question  of  notice  or  want  of  it  is  one  to  be  tried 
when  the  discharge  in  bankruptcy  is  set  up  in  defense  to  a  suit  by  the 
creditor.  When  this  is  done,  the  creditor  is  entitled  to  show  that  he 
did  not  receive  any  notice,  and  had  no  actual  knowledge  of  the  bank- 
ruptcy proceedings.*'  And  all  facts,  whether  occurring  before  or  after 
the  commencement  of  the  proceedings,  tending  to  establish  notice  or 
the  want  of  it,  are  competent  evidence  in  determining  the  question.** 

§  729.  Debts  Contracted  in  Fiduciary  Capacity. — By  virtue  of  an 
express  exception  in  the  bankruptcy  act,  debts  created  by  the  fraud, 
embezzlement,  misappropriation,  or  defalcation  of  the  bankrupt  while 
acting  in  any  fiduciary  capacity  are  not  released  by  his  discharge.''* 


201  Ala.  515,  78  South.  869;  First  Nat 
Bank  v.  Bamforth,  90  Vt.  75,  96  Atl.  600. 

»2  Santa  Rosa  Bank  v.  White,  139  Cal. 
703,  73  Pac.  577.  See  Wheeler  v.  Newton, 
168  App.  Dlv.  782,  154  N.  Y.  Supp.  431. 
**Notice  or  actual  knowledge"  contem- 
plates in  every  case  actual  personal  no- 
tice of  some  sort  to  the  creditor,  as  dis- 
tinguished from  mere  imputed  knowl- 
edge; hence  constructive  notice  of  bank- 
ruptcy proceedings  is  not  sufficient  to 
discharge  an  unscheduled  debt.  Lynch  v. 
McKee  (Tex.  Civ.  App.)  214  S.  W.  484. 

»3  Atkinson  v.  Elmore,  103  Mo.  App. 
403,  77  S.  W.  492.  A  debt  due  to  a  bank, 
whose  cashier  had  actual  knowledge  of 
the  bankruptcy  proceeding  in  time  to 
have  proved  the  debt,  but  failed  to  do 
so,  is  released  by  the  discharge.  Bank 
of  Wrightsville  v.  Four  Seasons,  21  Ga. 
App.  453,  94  S.  E.  649. 

9*Dight  V.  Chapman,  44  Or.  265,  75 
Pac.  585,  65  L.  R.  A.  793. 


»o  Strickland  v.  Capital  City  Mills,  74 
S.  C.  16,  54  S.  E.  220,  7  L.  R.  A.  (N.  S.) 
426.  But  see  Keefauver  v.  Hevenor,  163 
App.  Div.  531,  148  N.  Y.  Supp.  434,  hold- 
ing that,  where  notice  of  bankruptcy 
proceedings  was  given  to  an  attorney  of 
a  judgment  creditor  employed  to  collect 
the  judgment,  it  was  sufficient,  though  no 
notice  was  given  to  the  creditor's  attor- 
ney of  record. 

9  8  Birkett  v.  Columbia  Bank,  195  U.  S. 
345,  25  Sup.  Ct  38,  49  L.  Ed.  231,  12 
Am.  Bankr.  Rep.  691. 

07  Westheimer  v.  Howard,  47  Misc. 
ivep.  145,  93  N.  Y.  Supp.  518.  Without 
any  evidence  of  notice  to  the  creditor,  it 
cannot  be  presumed  that  he  received  it. 
Hilton  V.  White,  171  App.  Dlv.  931,  156 
N.  Y.  Supp.  9. 

»8  Knapp  V.  Harold,  25  Ohio  Cir.  Ct. 
R.  213. 

o»  Forbes  v.  Keyes,  193  Mass.  38,  78  X. 
E.  733 ;   Treadwell  v.  Holloway,  46  Cal. 
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But  it  IS  held  that  the  words  "fiduciary  capacity,"  as  here  used,  are  to  be 
limited  to  cases  of  technical  trusts  expressly  created,  not  merely  such 
as  the  law  implies  from  the  contract  or  the  relation  of  the  parties,  but 
actually  and  expressly  constituted;  and  hence  the  phrase  cannot  be 
extended  so  as  to  apply  to  cases  where  the  law  regards  the  relation  of  the 
parties  simply  as  that  of  debtor  and  creditor,  though  the  nature  of  the 
transaction  between  them  is  such  that  more  or  less  confidence  is  neces- 
sarily reposed  in  the  debtor.****  Thus  the  position  of  one  who  owes  mon- 
ey, including  accounts  collected  for  the  creditor,  is  not  one  of  trust 
within  the  meaning  of  this  clause  of  the  statute.*®*  Nor  does  a  mere 
conversion  of  money  or  property  put  the  bankrupt  in  the  position  of  a 
fiduciary  debtor.*^  And  a  contract  consigning  goods  for  sale,  with  a 
stipulation  that  the  consignee  will  "hold  in  trust"  for  the  consignor  all 
goods  remaining  unsold  and  the  proceeds  of  his  sales,  does  not  create  a 
technical  trust  nor  make  the  debtor  a  fiduciary  in  respect  to  the  proceeds 
of  sales.*®*  Again,  there  is  no  fiduciary  relation  between  a  buyer  and 
seller  of  merchandise,  in  respect  to  the  unpaid  price  of  the  goods,  al- 
though the  sale  was  induced  by  the  fraudulent  representations  of  the 
buyer.*^  For  similar  reasons,  this  provision  of  the  act  is  held  not  to 
apply  to  the  liability  of  a  subscriber  for  corporate  stock  for  an  amount 
due  on  his  subscription.*®*  And  although  a  conveyance  of  property  by 
the  bankrupt  was  intended  to  delay  and  defraud  his  creditors,  it  does 
not  follow  that  the  grantee  therein  holds  the  property  in  ^  fiduciary 

capacity.*®* 

The  test  of  the  dischargeability  of  the  creditor's  claim  is  the  nature 
of  the  debt  as  originally  created,  or  the  original  circumstances  out  of 
which  it  arose.  And  courts  will  look  behind  a  note,  a  mortgage,  or  even 
a  judgment,  to  ascertain  the  nature  of  the  debt;  and  if  it  is  discovered  to 


&47 ;  Herman  v.  Lynch,  26  Kan.  435,  40 
Am.  Rep.  320;  Ruff  v.  Milner,  92  Mo. 
App.  620 ;  Gerner  v.  Yates,  61  Neb.  100, 
84  N.  W.  596.  An  act  of  fraud,  embezzle- 
ment, misappropriation,  or  defalcation 
does  not  e^ccept  a  debt  from  a  discharge 
in  bankruptcy,  unless  the  debtor  created 
it  while  acting  as  an  officer  or  in  a 
fiduciary  capacity.  Martin  v.  Starrett, 
97  Neb.  653, 151  N.  W.  154. 

100  Lewis  V.  Shaw,  122  App.  Div.  96, 
106  N.  Y.  Supp.  1012;  American  Surety 
Co.  V.  Spice,  119  Md.  1,  85  Atl.  1031; 
Palmer  v.  Hussey,  87  N.  Y.  303 ;  Keime 
V.  Graff,  Fed.  Gas.  No.  7,650;  Gibson  v. 
(jorman,  44  N.  J.  I^w,  325;  Goddln  v. 
Neal,  99  Ind.  334;  First  Nat.  Bank  v. 
Bamforth,  90  Vt.  75,  96  Atl.  600. 

101  Hanan  t.  Long,  150  App.  Dlv.  327, 
134  N.  Y.  Supp.  786.     The  (Jebt  arising 


from  the  collection  of  wages  after  they 
have  been  assigned,  by  on«  not  standing 
in  a  fiduciary  capacity  nor  using  false 
pretenses  or  representations  to  obtain 
Che  money,  is  not  within  the  provision 
of  the  statute  as  to  debts  not  discharged. 
Glasco  V.  Cooper,  17  Ga.  App.  690,  87  S. 
E.  1095;  Stovall  v.  Coker,  18  Ga.  App. 
326,  88  S.  E.  907. 

102  Watertown  Carriage  Co.  v.  Hall, 
66  App.  Div.  84,  72  N.  Y.  Supp.  466. 

108  In  re  Butts,  120  Fed.  966,  10  Am. 
Bankr.  Rep.  16. 

104  Harrington  &  Goodman  v.  Herman, 
172  Mo.  344,  72  S.  W.  546,  60  L.  R.  A. 
885. 

105  Morrison  v.  Savage,  56  Md.  143. 
100  Reeves  v.  McCracken,  69  N.  J.  Eq. 

203,  60  Atl.  332. 
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be  one  which  is  not  released  by  a  discharge  in  bankruptcy,  it  will  be  so 
adjudged.*®^  For  if  the  debt  was  created  by  the  bankrupt  while  acting 
in  a  fiduciary  capacity,  it  is  immaterial  that  it  has  been  reduced  to  judg- 
ment; the  judgment  will  not  be  barred  or  affected  by  the  discharge  in 
bankruptcy  any  more  than  the  original  debt  would  be.*^  And  a  dis- 
charge in  bankruptcy  is  no  more  a  defense  to  a  petition  for  a  personal 
decree  for  a  deficiency  after  mortgage  sale,  where  the  mortgage  was  giv- 
en to  secure  the  loan  of  trust  funds  misappropriated  by  the  defendant, 
than  it  would  be  in  a  proceeding  brought  against  him  in  his  fiduciar}' 
capacity.*^  But  in  the  case  of  a  judgment,  the  courts  will  not  go  back 
of  the  record  to  inquire  into  the  nature  of  the  debt.  Thus,  if  the  record 
shows  on  its  face  that  the  judgment  was  obtained  in  a  suit  on  a  promis- 
sory note,  it  shows  that  there  was  no  fiduciary  relation  between  the 
parties,  and  the  discharge  in  bankruptcy  will  be  a  good  defense.^^*  And 
it  should  be  noticed  that  there  may  be  a  novation  of  the  debt  such  as  to 
extinguish  its  fiduciary  character,  as  where  a  debt  due  from  a  guardian  is 
formally  released  on  his  giving  his  individual  note  for  the  amount  due.^*^ 
Embezzlement  is  an  act  which  can  be  committed  only  by  a  person  who 
holds  funds  in  a  fiduciary  character,  so  that  an  allegation  that  the  de- 
fendant "wrongfully  embezzled"  the  plaintiff's  money  necessarily  im- 
plies that  he  became  possessed  of  it  in  a  fiduciary  capacity,  and  therefore 
his  answer  s'etting  up  a  discharge  in  bankruptcy  as  a  defense  is  demur- 
rable as  insufficient.^^* 

§  730.  Same ;  Trustees. — ^A  trustee  under  an  express  trust  (whether 
created  by  deed,  will,  or  otherwise)  acts  in  a  fiduciary  capacity,  and  his 
discharge  in  bankruptcy  will  not  release  him  from  liability  for  any  claims 
against  him  on  account  of  his  loss,  misappropriation,  or  conversion  of 
the  trust  funds."'  And  the  same  rule  applies  to  a  trustee  for  creditors, 
and  to  a  receiver,^^*  and  to  an  assignee  under  a  deed  of  assignment  for 
the  benefit  of  creditors."*  So  a  husband's  liability  as  trustee  under  an 
antenuptial  contract  to  account  to  the  deceased  wife's  personal  repre- 
sentative for  trust  moneys  is  a  fiduciary  debt.^*®  And  where  a  sum  of 
money  to  which  a  wife  was  entitled,  on  the  sale  of  certain  land  in  par- 

107  Donald  V.  Kell.  Ill  Ind.  1,  11  N.  E.  m  Coleman  v.  Davies,  45  Ga.  489. 

^^^*    «,   ,         ^,     ,     -^  ,  .^o   «  ^T  ii2Watertown  Carriage  Co.  v.  Hall, 

108  Wade  V.  Clark.  o2  Iowa,  lo8   2  N.       ^^^  ^.  ^  3^3  ^^^  ^,   ^. 

W.   10:50.  .^5  Am.  Rep.  2(Y2;    Brooks  v. 

Yonim,   42   Mo.   App.   510:     Simpson  v.  ^i"  Warren  v.  Robinson,  21  Utah,  429. 

Simpson,   80   N.    C.    :j;J2.      See   Ford    v.  <51   ^'ac.  28;    Crisfleld  v.   State,  55  Md 

Blackshoar  Mfg.  Co.,  140  Ga.  670,  79  S.  102. 

E.  570.  114  Field  v.  Howry,  1.32  Mich.  087,  W 

100  Field  V.  Howry.  1.32  Mieh.  087,  94  x.  W.  213. 
N  W  213 

^    iio'Dcnald  v.  Kell.  HI  Ind.  1,  11  N.  E.  '''  Pinkston  v.  Brewster,  14  Ala.  315. 

7S2.  ^  118  Donovan  v.  ILiynie,  67  Ala.  51. 
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tition  proceedings,  was  decreed  to  be  paid  to  her  husband,  he  to  apply 
the  interest  to  his  own  use  and  to  g^ve  bonds  for  the  payment  of  the 
principal  sum  at  his  death,  or  whenever  so  required  by  the  court,  it  was 
held  that  the  liability  of  the  husband  to  pay  over  the  principal  sum  was 
incurred  in  a  fiduciary  capacity.^"    The  principle  is  further  illustrated  by 
a  case  in  which  one  of  two  parties  who  contemplated  the  formation  of  a 
partnership  paid  over  to  the  other  a  sum  of  money  for  the  benefit  of  the 
firm,  and  shortly  afterwards  died.    During  his  sickness,  the  recipient  of 
the  money  deposited  it  in  a  bank  in  his  own  name,  and  after  the  death 
of  his  intended  partner,  he  converted  the  money  to  his  personal  use. 
It  was  held  that  the  partnership  was  dissolved  by  the  death  of  one  of 
the  parties  to  it,  and  that  the  other  thereafter  became  a  trustee  of  the 
money  for  the  benefit  of  the  decedpnt's  estate,  so  that  his  liability  to 
account  for  it  was  contracted  in  a  "fiduciary  capacity"  and  was  not  re- 
leased by  his  discharge  in  bankruptcy."*    But  here,  as  in  other  cases,  it 
is  necessary  to  apply  the  rule  that  the  words  of  the  statute,  "acting  in 
a  fiduciary  capacity,"  are  meant  to  include  only  cases  of  technical  trust, 
not  implied  trusts.^**    Hence  the  provision  does  not  include  the  obliga- 
tion of  one  to  whom,  as  a  creditor,  the  debtor  has  delivered  property 
with  directions  to  sell  it,  and  apply  so  much  of  the  proceeds  as  may  be 
necessary  to  pay  the  debt,  and  pay  over  the  balance  to  the  debtor ;   the 
liability  of  the  creditor  to  account  for  such  balance  involves  no  breach  of 
trust,  but  only  of  contract.***    And  so,  a  debt  arising  out  of  an  implied 
understanding  had  on  a  conveyance  in  the  ordinary  form  of  an  absolute 
deed  from  A.  to  B.  of  certain  parts  of  A.'s  real  estate,  no  trust  being  ex- 
pressly declared,  is  not  excepted  from  the  operation  of  a  discharge  in 
bankruptcy.*^*     In   a  case  before   the   United   States   Supreme   Court, 
which  came  much  closer  to  the  line,  it  appeared  that  A.  directed  B. 
to  pay  to  the  plaintiff  $700  a  year  during  her  natural  life,  or  during  her 
good  behavior,  and  to  that  end  he  delivered  to  B.  the  sum  of  $10,000, 
declaring  that  such  annual  payments  should  be  considered  as  interest 
thereon,  and  he  directed  that,   in  certain   contingencies,   the  principal 
sum  should  be  paid  to  the  plaintiff,  but  that,  if  the  plaintiff  died  with- 
out issue,  it  should  revert  to  A.  and  his  heirs.     The  plaintiff  and  B. 
each   executed  a  written  acceptance  of  these  directions.     It  was  held 
that,   although,  in  the  instruments  embodying  it,  the  transaction  was 
called  a  "trust"  and  B.  a  "trustee"  for  the  plaintiff,  yet  the  obligation 

117  Mock  v.  Howell,  101  N.  O.  443,  8  S.  111.  App.  iWJ;    WiUlamson  v.  Dickens,  5 
B.  107.  I  red.  (27  N.  C.)  '2m. 

118  Haggerty  v.  Badkin,  72  N.  J.  Bq.  isoCronan  v.  Cotting,  104  Mass.  245,  4 
473.  66  Atl.  420.  N.   B.  li.  607.  6  Am.  Rep.  232;    Bissell 

lie  Johnson's  Adm'r  v.  Parmenter,  74       v.  Couchalne,  15  Ohio,  58. 
Vt.  58,  52  Atl.  73;   Ehrhart  v.  Rork,  114  121  Reeves  v.  McCracken,  60  N.  J.  Eq. 
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assumed  by  him  was  not  a  debt  created  in  a  fiduciary  capacity,  within  the 
meaning  of  the  bankruptcy  law."* 

§  731.  Same;  Executors,  Administrators,  and  Guardians. — An  ex- 
ecutor or  administrator  is  a  technical  trustee,  and  holds  the  funds  of 
the  estate  in  a  fiduciary  capacity,  and  debts  and  liabilities  growing  out 
of  his  administration  of  the  estate  are  not  affected  by  his  discharge  in 
bankruptcy."*  If  he  mingles  the  funds  of  the  estate  with  his  own  mon- 
ey, he  is  guilty  of  a  wrongful  misappropriation  thereof  within  the  mean- 
ing of  the  bankruptcy  law,"*  and  so  if  he  deposits  the  money  in  a  bank 
in  his  own  name  and  for  his  own  benefit,  and  it  is  lost  through  the  in- 
solvency of  the  bank  or  through  his  own  misconduct  with  respect  to 
it."*  And  though  part  of  the  debt  due  from  an  executor  or  administra- 
tor may  be  made  up  of  interest,  it  is  none  the  less  true  that  the  whole 
debt  is  excepted  from  the  operation  of  a  discharge  in  bankruptcy,  for  the 
interest  is  a  mere  incident  of  the  principal  and  cannot  be  separated  from 
it."*  A  debt  due  from  an  executor  to  the  residuary  legatee  is  of  the 
fiduciary  character  excepted  from  the  operation  of  a  discharge  in  bank- 
ruptcy."'' But  it  is  not  only  in  his  dealings  with  the  beneficiaries  that 
a  personal  representative  acts  in  a  fiduciary  character.  If  he  has  so 
administered  the  estate  as  to  render  himself  personally  liable  to  credi- 
tors, his  debt  to  them  is  also  a  fiduciary  debt."'  But  an  agreement  by 
an  executor  guarantying  the  payment  of  a  demand  against  the  estate, 
and  admitting  the  possession  of  sufficient  assets,  does  not  constitute  a 
debt  of  this  kind."®  And  where  he  settles  with  the  distributees  of  the 
estate  by  giving  them  his  personal  notes^  and  they  release  him,  there  is 
a  novation  of  the  debts,  and  claims  founded  on  the  notes  have  no  fidu- 
ciary character."*  Again,  where  a  party  paid  an  executor  for  a  portion 
of  the  assets  of  the  estate  which  he  purchased  at  a  discount,  but  with- 
out any  actual  fraud,  and  was,  with  the  executor,  held  liable  for  a  devas- 
tavit, his  subsequent  discharge  in  bankruptcy  was  held  a  complete  de- 
fense to  an  action  against  hin>  for  the  devastavit."^ 

The  liability  of  a  guardian  to  his  ward,  with  respect  to  the  ward's 
property  or  money,  is  also  a  fiduciary  debt,  and  not  released  by  the 
guardian's  discharge  in  bankruptcy."*    And  so,  where  a  guardian  makes 


122  Upshur  V.  Briscoe,  138  U.  S.  365, 
11  Sup.  Ct.  313,  34  L.  Ed.  931. 

12  3  Johnson's  Adm*r  v.  Parmenter,  74 
Vt.  58,  52  Atl.  73. 

12*  Johnson's  Adm'r  v.  Parmenter,  74 
Vt.  58,  52  Atl.  73. 

12  B  Brown  v.  Hannagan,  210  Mass.  246, 
96  N.  E.  714;  Morris  v.  Oovey,  104  Ark. 
226,  148  S.  W.  257. 

126  Johnson's  Adm'r  v.  Parmenter,  74 
Vt.  58,  52  Atl.  73. 


127  Crisfield  v.  State,  55  Md.  192. 

128  Laramore  v.  McKinzie,  60  Ga.  532. 

i2  0Amoskeag  Mfg.  Co.  v.  Barnes,  49 
N.  H.  312. 

ISO  Elliott   V.   Higgins,  83  N.  C.  459; 
Light  V.  Merriam,  132  Mass.  283. 

131  Neal  V.  Clark,  95  U.  S.  704,  24  L. 
Ed.  586. 

132  In  re  Maybin,  15  N.  B.  R.  468,  Fed. 
Cas.  No.  9,337;    Simpson  v.  Simpson,  80 
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default,  and  his  surety  is  forced  to  pay  the  deficit,  the  debt  of  the  guard- 
ian to  the  surety  for  reimbursement  is  one  contracted  in  a  fiduciary  ca- 
pacity and  is  not  aflfected  by  the  former's  discharge  in  bankruptcy.^'* 

§  732.  Same;  Agents. — Although  an  agent  is  ''trusted"  in  the  pop- 
ular sense  of  the  word,  more  or  less  confidence  being  necessarily  reposed 
in  his  integrity  and  punctuality,  this  is  not  a  case  of  express  or  technical 
trust  so  as  to  make  his  debt  to  his  principal  take  on  the  character  of  a 
fiduciary  debt.^'*  Thus,  an  agent  employed  to  collect  rents  due  to  his 
principal  and  remit  the  proceeds,  does  not  act  in  the  character  of  a  trus- 
tee, and  a  debt  created  by  his  failure  to  account  for  money  so  collected  is 
not  excepted  from  the  operation  of  his  discharge  in  bankruptcy.^'*  And 
generally  this  is  true  of  any  collecting  agent  employed  to  gather  in  pe- 
riodical payments  due  from  persons  with  whom  his  principal  does  busi- 
ness, or  to  collect  a  particular  account,  or  generally  or  in  specific  instanc- 
es to  collect  drafts,  notes,  and  other  bank  items.  There  is  no  technical 
fraud  in  his  mingling  money  so  collected  with  his  own  funds,  and  if  he 
misappropriates  it  or  simply  fails  to  account  for  it,  it  is  not  a  breach  of 
a  technical  trust,  but  only  of  a  contract,  and  hence  the  claim  against 
him  is  provable  in  bankruptcy  and  will  be  released  by  his  discharge.*'* 
This  is  likewise  true  of  an  agent  employed  to  sell  and  deliver  goods  of  his 
principal  (or  simply  to  deliver  goods  sold)  and  collect  and  remit  the 
proceeds,  less  his  commission  or  other  compensation ;  he  is  not  a  trus- 
tee nor  does  he  act  in  a  fiduciary  capacity.*'"''  And  a  judgment  obtained 
by  a  railroad  company  against  a  ticket  agent  for  money  -collected  by 
him  for  tickets  sold  and  converted  to  his  own  use  is  not  a  fiduciary 
debt.***  Again,  an  agent  who  retains  money  of  his  principal  which  was 
sent  to  him  for  a  specific  purpose,  as,  for  instance,  to  take  it  to  another 


N.  C.  332;  Cromer  v.  Cromer,  29  Gratt. 
(Va.)  280. 

i«8  Halliburton  v.  Carter,  55  Mo.  435, 
10  N.  B.  R.  359. 

i»4Boyd  V.  Agriculture  Ins.  Co.,  20 
Colo.  App.  28,  76  Pac.  986;  Young  v. 
Clark,  7  Cal.  App.  194,  93  Pac.  1056. 

i»5  In  re  Benoit,  194  N.  Y.  549,  87  N. 
E.  1115;  Byrnes  v.  Byrnes,  129  N.  Y.  23, 
29  N.  E.  244;  StuU  v.  Beddeo.  78  Neb. 
119,  112  N.  W.  315,  14  L.  R.  A.  (N.  S.) 
507. 

i««  Noble  V.  Hammond,  129  IT.  S.  65, 
9  Sup.  Ct.  235,  32  L.  Ed.  621 ;  Grover  & 
Baker  Sewing  Machine  Co.  v.  Clinton,  5 
Biss.  324,  8  N.  B.  R.  312,  Fed.  Cas.  No. 
5,845 ;  Green  v.  Chilton,  57  Miss.  598,  34 
Am.  Rep.  483;  Guilfoyle  v.  Anderson,  9 
Daly  (N.  Y.)  64;  Kaufman  v.  Alexander, 
53  Tex.  562;  Hanan  ▼.  Long.  150  App. 


Dlv.  327,  134  N.  Y.  Supp.  786.  But  com- 
pare Fulton  V.  Hammond,  11  Fed.  291: 
Shipley  v.  Platts,  17  S.  D.  357,  97  N.  W. 
1.  And  see  Williams  v.  Virginia-Caro- 
lina Chemical  Co.  (Ala.)  62  South.  755. 
A  bankrupt  was  held  not  released  from 
a  debt  created  by  the  collection  of  cer- 
tain notes  for  defendant  under  an  agree- 
ment reciting  their  receipt  as  trustee  for 
collection.  Williams  v.  Virginia-Carolina 
Chemical  Co.,  182  Ala.  413,  62  South. 
755. 

13  7  In  re  Camelo,  195  Fed.  632,  28  Am. 
Bankr.  Rep.  353;  In  re  Hale,  161  Fed. 
387,  20  Am.  Bankr.  Rop.  633;  American 
Agricultural  Chemical  Co.  v.  Berry,  110 
Me.  528,  87  Atl.  218 ;  Barber  v.  Sterling, 
68  N.  Y.  267. 

138  In  re  Wenham,  153  Fed.  910,  16 
Am.  Bankr.  Rep.  690. 
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place  and  there  pay  the  note  of  the  principal,  cannot  be  treated  as  a  de- 
faulting trustee,  but  his  liability  will  be  discharged  in  bankruptcy."' 
This  question  not  seldom  arises  in  connection  with  the  liability  of  one 
who  is  intrusted  with  the  funds  of  another  for  the  purpose  of  loaning 
them  on  real-estate  security,  and  who  is  authorized  to  receive  payment 
of  the  interest  as  due  and  of  the  principal  of  such  loans,  and  directed  tu 
remit  the  same  to  his  principal.  When  borrowers  pay  into  his  hands  ei- 
ther the  interest  or  the  principal,  it  is  held  that  he  does  not  receive  the 
money  in  the  capacity  of  a  trustee,  and  his  failure  to  pay  it  over  creates 
a  simple  debt  which  is  dischargeable  in  bankruptcy.***  But  if,  instead  of 
investing  the  money  sent  to  him,  as  directed,  he  converts  it  to  his  own 
use  and  employs  it  in  his  own  business,  it  is  considered  that  such  a  mis- 
application of  the  funds  is  a  breach  of  trust,  so  that  the  debt  thereby 
created  will  not  be  barred  by  his  discharge  in  bankruptcy.***  And  the 
same  result  follows  where  he  lends  the  principal's  money  to  himself,  or 
where,  on  lending  it  to  a  third  person,  he  takes  security  in  the  form  of  a 
trust  deed  to  himself  as  trustee.  In  the  latter  case,  if  the  property  or  its 
proceeds  come  into  his  hands  through  foreclosure,  he  is  technically  a 
trustee  and  holds  the  property  in  a  fiduciary  capacity.***  So  also,  an  as- 
signment of  money  to  grow  due  in  the  future  puts  the  assignor  in  the 
position  of  a  trustee,  so  that  if  he  collects  the  money  when  due  and  mis- 
appropriates it,  he  cannot  plead  his  discharge  in  bankruptcy  against  the 
assignee's  claim.*** 

§  733.  Same;  Attorneys. — In  several  of  the  cases  decided  under 
former  bankruptcy  laws  it  was  held  that  the  relation  of  attorney  and 
client  is  one  of  trust,  and  a  violation  of  duty  by  the  attorney  is  an  act 
done  in  a  fiduciary  capacity  under  the  bankruptcy  law,  and  a  debt  grow- 
ing out  of  the  conversion  or  embezzlement  by  an  attorney  of  his  client's 
money  or  property,  while  in  his  hands,  is  a  debt  created  while  he  is  act- 
ing in  a  fiduciary  capacity  and  therefore  not  released  by  his  discharge  in 
bankruptcy.***  But  the  decisions  to  the  contrary  ***  appear  to  be  sus- 
tained by  the  better  reason,  since  the  confidence  which  must  necessarily 
be  reposed  in  the  integrity  of  an  attorney  at  law,  great  as  it  is,  is  still 
not  sufficient  to  make  it  a  case  of  technical  or  express  trust,  to  which 
cases  alone  the  statute  is  intended  to  apply.*** 


139  rankey  v.  Nolan,  6  Humph.  (Tenn.) 
154;  Phillips  t.  Russell,  42  ^le.  300. 
Compare  Matteson  v.  Kellogg,  15  111.  547. 

140  Bracken  v.  Milner,  104  Fed.  522,  5 
Am.  Bankr.  Rep.  23. 

141  Flagg  V.  Ely,  1  Edm.  Sel.  Cas.  (N. 
Y.)  206. 

142  Bracken  v.  Milner,  104  Fed.  522,  5 
Am.  Bankr.  Rep.  23. 


14  8  J.  L.  Mott  Ironworks  v.  Toumey, 
94  App.  Div.  216,  87  N.  T,  Supp.  1020. 

144  Flanagan  v.  Pearson,  42  Tex.  1,  14 
N.  B.  R.  37,  19  Am.  Rep.  40 ;  Heffren  v. 
Jayne.  39  Ind.  463,  13  Am.  Rep.  281. 

145  Wolcott  V.  Hodge,  15  Gray  (Mass.) 
547,  77  Am.  Dec.  381:  Woodward  v. 
Towne,  127  Mass.  41,  34  Am.  Rep.  337. 

14  6  Supra,  §  729. 
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§  734.  Same;  Bailees. — Unless  expressly  constituted  a  trustee,  a 
bailee  of  personal  property  does  not  hold  it  in  a  fiduciary  capacity,  nor 
act  in  such  a  capacity  when  dealing  with  it,  so  that  a  debt  or  claim 
against  him  for  the  loss,  destruction,  or  conversion  of  the  property  is 
simply  founded  on  his  breach  of  contract  and  will  be  released  by  his 
diischarge  in  bankruptcy.^"  Thus,  where  one  is  intrusted  with  the  ef- 
fects of  another  to  sell  and  dispose  of  them  for  the  benefit  of  the  latter, 
and  to  account  to  him  therefor,  the  mere  fact  that  such  bailee  has  failed 
to  account  does  not  create  a  debt  which  is  exempted  from  his  discharge 
in  bankruptcy.***  So,  where  the  bankrupts  pledged  accounts  due  them 
for  merchandise  sold  to  secure  a  loan,  and  also  agreed  to  hold  any  goods 
returned  by  customers  whose  accounts  were  assigned  as  the  property 
of  the  creditor  or  resell  the  same  as  his  agents  and  account  for  the  pro- 
ceeds, it  was  held  that  a  failure  to  pay  over  the  proceeds  of  goods  so  re- 
sold did  not  create  a  liability  for  "willful  and  malicious  injury"  to  the 
property  of  the  creditor,  nor  a  debt  created  by  the  bankrupts  while  acting 
in  a  fiduciary  capacity.***  And  a  claim  against  a  pledgee  of  a  certificate 
of  stock,  based  on  his  pledging  the  stock  for  an  amount  in  excess  of  the 
pledgor's  indebtedness,  shortly  before  his  adjudication  in  bankruptcy, 
and  a  refusal  to  deliver  the  certificate  to  the  pledgor  on  tender  of  pay- 
ment of  his  debt,  is  predicated  merely  on  the  pledgee's  breach  of  con- 
tract, and  is  a  liability  discharged  in  bankruptcy.**®  So  again,  where 
plaintiff  sold  personal  property  to  defendant,  under  an  agreement  that 
the  title  should  remain  in  the  seller  until  the  purchase  price  was  paid, 
but  defendant  sold  the  property  and  appropriated  the  proceeds,  it  was 
held  that  his  liability  therefor  was  not  created  while  he  was  acting  in  a 
fiduciary  capacity.*** 

§  735.  Same ;  Bankers  and  Brokers. — A  banker  does  not  occupy  the 
position  of  a  trustee  with  respect  to  funds  placed  in  his  hands  on  gen- 
eral  deposit.  The  relation  of  the  parties  is  simply  that  of  debtor  and 
creditor.  Hence  a  claim  against  the  banker  for  the  loss  or  conversion 
of  the  money  will  be  a  provable  debt  against  him  in  bankruptcy  and 
will  be  barred  by  his  discharge.***     So  also,  the  dealings  between  a 


x-tT  Sumner  v.  Richie,  54  Iowa,  554,  6 
X.  TV.  7.52;  Phillips  v.  Russell,  42  Me. 
30O;  Grannis  v.  Cubbedge,  71  Ga.  582. 
Compare  Herman  v.  H'nch,  26  Kan.  4.S5, 
40  Am.  Rep.  320.  And  see  Burnbam  v. 
Koyes,  125  Mass.  85;  Stokes  v.  Mason. 
10  R.  I.  261,  12  N.  B.  R.  498. 

14S  Georgia  R.  R.  v.  Cubbedge,  75  Ga. 
321. 

140  In  re  Toklas  Bros.,  201  Fed.  377, 
29  Am.  Bankr.  Rep.  709. 


150  Wood  V.  Fisk,  156  App.  Div.  497, 
141  N.  Y.  Supp.  342. 

1-1  Bryant  v.  Kinyon,  127  Mich.  152, 
SO  N.  W.  531,  53  L.  R.  A.  801. 

15-' Lewis  V.  Shaw,  122  App.  Dlv.  96, 
106  N.  Y.  Supp.  1012 ;  Sheldon  v.  Clews, 
13  Abb.  New  Cas.  (N.  Y.)  40;  Shaw  v. 
VauKhan,  52  Mich.  405,  18  N.  ^V.  126; 
Maxwell  v.  Evans,  90  Ind.  59(J,  46  Am. 
Rep.  234;  Hervey  v.  Devereux,  72  N.  d 
463. 
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stockbroker  and  his  customers  are  not  of  a  fiduciary  character,  and  the 
broker's  discharge  in  bankruptcy  will  release  him  from  claims  against 
him  growing  out  of  his  conversion  or  misappropriation  of  money  placed 
in  his  hands  by  a  customer  as  margin  or  for  the  purchase  of  stocks,"' 
or  his  failure  or  refusal  to  return  securities  deposited  with  him  as  col- 
lateral,*** or  his  unauthorized  sale  of  stock  purchased  for  a  customer.^ 

§  736.  Same;  Factors  and  Commission  Merchants. — A  factor  or 
commission  merchant  is  not  technically  a  trustee  with  respect  to  the 
goods  of  his  principal  in  his  hands  or  with  respect  to  the  proceeds  of 
sales,  and  his  failure  to  pay  over  money  due  to  his  principal  is  hot  a 
breach  of  trust.  It  creates  a  simple  debt,  which  is  provable  and  dis- 
chargeable in  bankruptcy,  and  not  a  fiduciary  debt.***  "If  the  act  em- 
braces such  a  debt,  it  will  be  difficult  to  limit  its  application.  It  must 
include  all  debts  arising  from  agencies,  and  indeed  all  cases  where  the 
law  implies  an  obligation  from  the  trust  reposed  in  the  debtor.  Such 
a  construction  would  have  left  but  few  debts  on  which  the  law  could 
operate.  In  almost  all  the  commercial  transactions  of  the  country  con- 
fidence is  reposed  in  the  punctuality  and  integrity  of  the  debtor,  and  a 
violation  of  these  is,  in  a  commercial  sense,  a  disregard  of  a  trust.  But 
this  is  not  the  relation  spoken  of  in  the  act."  *"  But  while  this  rule  ap- 
plies to  debts  due  from  a  factor  to  his  principal,  it  may  be  otherwise  in 
respect  to  his  liability  for  goods  of  the  principal  in  his  hands  which  he 
refuses  to  return  on  demand,  having  no  legal  excuse  for  such  refusal.  It 
has  been  held  that  this  constitutes  a  debt  created  by  his  fraud  or  mis- 


188  In  re  Ennis  &  Stoppani,  171  Fed. 
755,  22  Am.  Bankr.  Rep.  679;  Halpine 
V.  May,  100  Mass.  49S ;  Lawrence  v,  Har- 
rington, 122  N.  Y.  408,  25  N.  E.  406; 
Clarke  v.  MlUiken,  70  Misc.  Rep.  492,  127 
N.  Y.   Supp.  339. 

1B4  Palmer  v.  Hnssey,  119  U.  S.  96,  7 
Sup.  Ct.  158,  30  L.  Ed.  362;  Hennequln 
V.  Clews.  Ill  U.  S.  676,  4  Snp.  Ct  576,  28 
L.  Ed.  565;  Crosby  v.  Miller,  Vaughn  & 
Co..  25  R.  I.  172,  55  Atl.  328;  Hennequin 
V.  Clews,  77  N.  Y.  427,  33  Am.  Rep.  641. 

165  Stratford  v.  Jones.  97  N.  Y.  586. 

166  Chapman  v.  Forsyth,  2  How.  202, 

11  L.  Ed.  236;  Crawford  v.  Burke,  195 
U.  S.  176,  25  Sup.  Ct.  9,  49  L.  Ed.  147, 

12  Am.  Bankr.  Rep.  650 ;  In  re  Adler,  152 
Ftxl.  422,  81  C.  C.  A.  564,  18  Am.  Bankr. 
Rep.  240;  In  re  Gullck,  186  Fed.  350,  26 
Am.  Bankr.  Rep.  362;  Mathieu  v.  Gold- 
berg, 156  Fed.  541,  19  Am.  Bankr.  Rep. 
191;  In  re  Basch.  97  Fed.  761,  3  Am. 
Bankr.  Rep.  235;  In  re  Benedict,  37 
Misc.  Rep.  230,  75  X.  Y.  Supp.  165 ;   Zep- 


erink  v.  Card,  3  McCrary,  549,  11  Fed. 
295 ;  Owsley  v.  Cobin,  15  N.  B.  R.  489, 
Fed.  Cas.  No.  10,636;  In  re  Smith,  9  Ben. 
494,  Fed.  Cas.  No.  12.976;  Hayman  v. 
Pond,  7  Mete.  (Mass.)  328 ;  Scott  v.  Por- 
ter, 93  Pa.  St.  38,  39  Am.  Rep.  719;  Falk- 
land V.  Bank,  21  Hun  (N.  Y.)  450;  Aus- 
tin V.  Crawford,  7  Ala.  335 ;  Woolsey  v. 
Cade,  54  Ala.  378,  25  Am.  Rep.  711;  Max- 
well V.  Evans,  90  Ind.  596,  46  Am.  Rep. 
234;  Du  Pont  v.  Beck,  81  Ind.  271;  Gra- 
ver &  Baker  S.  M.  Co.  v.  Clinton,  5  Biss. 
324,  8  N.  B.  R.  .312,  Fed.  Cn«?  Vo  r.9*': 
Keirae  v.  Graff,  17  N.  B.  R.  319,  Fed.  Cas. 
No.  7,650;  Kaufman  v.  Alexander,  i).: 
Tex.  562;  Butlei%yser  Mfg.  Co.  v.  O. 
D.  Mitchell  &  Co.,  195  Ala.  240,  70  South. 
665 ;  New  England  Milk  Producers'  Ass*n 
V.  Wing,  119  Me.  75,  109  Atl.  375 ;  Keef- 
auver  v.  Hevenor,  163  App.  Div.  531, 148 
N.  Y.  Supp.  434;  Michelin  Tire  Co.  v. 
Heam   (Tex.  Civ.  App.)  1S8  S.  W.  943. 

157  Chapman  v.  Forsyth,  2  How.  202, 
11  L.  Ed,  236. 
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appropriation  while  acting  in  a  fiduciary  capacity,  and  one  not  discharge- 
able in  bankruptcy."* 

§  737.  Same;  Auctioneers*. — It  has  been  held  that  an  auctioneer 
acts  in  a  fiduciary  capacity  in  respect  to  goods  placed  in  his  hands  for 
sale,  and  that  his  liability  for  their  proceeds  will  therefore  not  be  released 
by  his  discharge  in  bankruptcy.***  But  it  is  difficult  to  see  what  circum- 
stance in  his  relation  to  the  owner  of  the  property,  or  in  the  nature  of 
his  employment,  clothes  an  auctioneer  with  the  character  of  a  trustee,  or 
distinguishes  him,  in  this  respect,  from  an  ordinary  bailee,  factor,  bank- 
er, broker,  or  attorney  at  law,  all  of  whom,  as  shown  in  preceding  sec- 
tions, have  been  held  not  to  act  in  a  fiduciary  capacity.  And  there  is  at 
least  one  decision  of  respectable  authority  to  the  effect  that  a  deposit  of 

• 

money  made  by  the  purchaser  at  the  sale  is  not  received  by  the  auc- 
tioneer in  a  fiduciary  character.**^ 

§  738.  Same ;  Partners  and  Joint  Adventurers. — ^Although  partners 
in  business  necessarily  trust  each  other  in  a  high  degree,  neither  is  a 
trustee  for  the  other,  in  the  technical  sense,  and  hence  a  claim  of  one 
partner  against  the  other  for  fraud  or  mismanagement  of  the  partner- 
ship business,  or  for  misappropriation  of  the  firm's  assets,  is  not  a  debt 
contracted  while  acting  in  a  fiduciary  capacity  so  as  to  be  excepted  from 
the  operation  of  a  discharge  in  bankruptcy.**'*  And  the  same  rule  ap- 
plies to  joint  adventures.  Thus,  where  one  receives  money  from  an- 
other to  be  invested  on  their  joint  account  in  the  purchase  of  land  or 
commodities,  with  an  agreement  that  it  is  to  be  returned  if  no  invest- 
ment is  made,  or  that  the  profits  of  any  successful  purchase  and  sale 
shall  be  divided  between  them,  no  fiduciary  debt  is  thereby  created. 
Such  an  arrangement  does  not  constitute  the  party  receiving  the  money 
a  trustee  for  the  other,  but  merely  a  partner  with  him,  and  a  debt  grow- 
ing out  of  the  joint  adventure  will  be  dischargeable  in  bankruptcy.*** 

§  739.  Same ;  Public  and  Other  Officers. — Among  the  debts  express- 
ly excepted  from  the  operation  of  a  discharge  in  bankruptcy  are  those 
created  by  the  bankrupt's  "fraud,  embezzlement,  misappropriation,  or 
defalcation  while  acting  as  an  officer."  And  it  is  held  that  the  words 
**while  acting  as  an  officer"  qualify  each  of  the  four  preceding  nouns, 
and  not  merely  the  word  "defalcation."    In  other  words,  a  debt  created 

158  Mathieu  v.  Goldberg,  156  Fed.  541,  lei  Gee  v.  Gee,  84  Minn.  384,  87  N.  W. 
19  Am.  Bankr.  Rep,  191.  1116;  Karger  v.  Orth,  116  Minn.  124,  133 

159  Jones  V.  Russell,  44  Ga.  460,  11  N.  N.  W.  471;  Inge  v.  StillweU,  88  Kan.  33, 
B.  R.  478 ;  In  re  Lord,  5  l^avv  Rep.  258,  127  Pac.  527,  42  L.  R.  A.  (N.  S.)  1003. 
Fed.  Cas.  No.  8,501 ;  Crowther  v.  Elgood,  i62  Hill  v.  Sheibley,  68  Ga.  556;  Fierce 
L.  R.  34  cm.  Div.  601.  v.  Shippee,  90  lU.  371. 

leo  Gibson  v.  Gorman,  44  N.  J.  Law, 
325. 
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by  the  bankrupt's  fraud  while  acting  as  an  officer,  or  one  created  by  his 
embezzlement  while  acting  as  an  officer,  or  by  his  misappropriation  of 
funds  while  acting  as  an  officer,  will  be -excepted  from  the  operation  of 
his  discharge,  in  the  same  manner  and  to  the  same  extent  as  a  debt  cre- 
ated by  a  technical  "defalcation."  **'  Among  the  public  officers  who  are 
considered  to  be  within  this  provision  of  the  statute,  so  that  money 
debts  due  from  them  in  their  official  capacity  are  not  affected  by  a  dis- 
charge in  bankruptcy,  are  collectors  of  taxes,'®*  sheriffs,  in  so  far  as  they 
receive  or  handle  public  money,***  official  auctioneers  of  cities,***  any 
municipal  officer  whose  duty  requires  him  to  collect  and  account  for  li- 
cense fees,**'  and  registers  and  receivers  of  the  land  offices.*** 

The  bankruptcy  acts  of  1841  and  1867  both  excepted  from  the  opera- 
tion of  a  discharge  debts  contracted  in  consequence  of  a  defalcation  as 
a  "public  officer."  But  the  act  of  1898,  in  this  connection,  omits  the 
word  "public"  and  employs  the  phrase  "while  acting  as  an  officer."  It 
is  held  that  the  change  must  be  presumed  to  have  been  intentional,  and 
that,  by  the  omission  of  the  word  "public,"  Congress  meant  to  bring 
officers  of  private  corporations  within  the  scope  of  its  enactment.***  Ac- 
.cordingly  it  is  held  that  debts  created  in  their  official  capacity  by  such 
officers  as  presidents  and  cashiers  of  banks,  treasurers  of  other  corpora- 
tions, and  generally  all  those  who  share  in  the  management  of  the 
finances,  are  excepted  from  the  operation  of  a  discharge  in  bankrupt- 
cy.*'* But  it  has  been  ruled  that  where  a  defaulting  public  officer  gives 
his  note  for  the  amount  due  (whether  to  his  successor  in  office  or  to  the 
officers  authorized  to  demand  the  money  in  his  hands),  there  is  such  a 
novation  or  change  in  the  character  of  the  debt  that  it  loses  its  preferred 
character  in  bankruptcy,  and  becomes  dischargeable  like  any  ordinary 
claim  founded  on  a  note.*'* 


i««Tlndle  v.  Birkett,  205  U.  S.  183,  27 
Sup.  Ct.  493,  51  L.  M.  702,  IS  Am.  Bankr. 
IU»p.  121;  In  re  Harper,  ISTi  Fed.  970. 
ruder  the  act  of  1867,  which  excepted 
from  th(»  effect  of  a  discharge  liabiliti(*s 
created  l)y  "defalcation"  of  a  "public  of- 
ficer," it  was  held  that  the  liability  of  a 
l)ui»lic  officer  merely  for  negligence  In 
collectinj^  and  paying  over  claims  placed 
In  his  hands  for  collection,  w^as  not  with- 
in the  terms  of  the  statute.  Courtney 
V.  B<^ale.  84  Va.  092,  5  S.  E.  708. 

i«*  Morse  v.  Tx)well,  7  Mete.  (Mass.) 
152;  Richmond  v.  Brown,  66  Me.  873; 
Town  of  Grantham  v.  Clark,  62  N.  H. 
426. 

i«5  Johnson  v.  Auditor,  78  Ky.  282; 
Councill  V.  Horton,  8S  X.  C.  222.  See  in- 
ner V.  Doran,  167  App.  Div.  259,  152  N. 
Y.  Supp.  655. 


i6«  Jones  V.  Russell.  44  Ga.  460. 

187  In  re  Johnson,  Fed.  Gas.  No.  7,365a. 

i6«Ex  parte  Wright,  Fed.  Cns.  No. 
1S,0CA. 

io»  In  re  Harper,  133  Fed.  970,  13  Am. 
Bankr.  Rep.  430,  affirmed  Harper  v. 
Rankin,  141  Fed.  626,  72  C.  C.  A.  320.  15 
Am.  Bankr.  Rep.  60S. 

T70  Harper  v.  Uankin,  141  Fed.  62f5, 
72  C.  C.  A.  320,  15  Am.  Bankr.  Rep.  (lOS ; 
Bloomecke  v.  Applegate  (C.  C.  A.)  271 
Fed.  595 ;  Boyd  v.  Applewhite,  121  Miss. 
879,  84  South.  16 :  Floyd  v.  Layton,  172 
X.  C.  (J4,  89  S.  E.  998 :  Shepard  v.  Mor- 
gan, 123  App.  Div.  128.  108  X.  T.  Supp. 
:?79:  Tatum  v.  Leigh,  136  Ga.  791,  72  S. 
E.  230.  Ann.  Cas.  19120,  216;  Peter- 
borough R.  R.  V.  Wood,  61  X.  H.  418, 

171  Wilkes  County  Com'rs  v.  Staley, 
82    N.    C.    395.      But    see,    per   contra. 
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§  740.  Same;  Sureties  on  Bonds  of  Fiduciary  Debtors. — The  obii- 
gation  of  a  surety  on  the  bond  of  an  executor,  administrator,  guardian, 
or  other  principal  acting  in  a  fiduciary  capacity  is  simply  contractual, 
and  has  none  of  the  elements  of  a  trust,  and  therefore  if  the  surety  be- 
come bankrupt,  and  his  liability  on  the  bond  is  so  far  fixed  as  to  consti- 
tute  a  provable  debt  against  his  estate,  it  will  be  released  by  his  dis- 
charge in  bankruptcy.^'*  Thus,  the  surety  on  the  bond  of  a  guardian 
"merely  guarantees  the  acts  of  his  principal.  No  trust  or  confidence  is 
reposed  in  him.  He  has  nothing  to  do  with  the  person  or  property  of 
the  ward,  and  has  no  control  over  the  conduct  of  the  guardiah.  He  is 
liable  simply  on  his  contract  and  according  to  its  terms."*'*  So  it  is 
held  that  a  surety  on  an  administrator's  bond  occupies  no  fiduciary  re- 
lation that  will  prevent  his  discharge  in  bankruptcy  from  operating  as 
a  release  from  liability  for  contribution  to  his  co-surety,  who  has  been 
compelled  to  pay  the  debt  of  the  administrator."*  And  on  the  same 
principle,  if  a  surety  gives  his  personal  note  for  the  debt  due  from  his 
principal,  and  pays  the  note  at  maturity,  his  claim  against  the  principal 
for  reimbursement  is  not  of  such  a  fiduciary  character  as  to  be  excepted 
from  the  operation  of  the  principal's  discharge  in  bankruptcy.*'* 

§  741.  Liabilities  for  Willful  and  Malicious  Injuries. — In  its  orig- 
inal form,  the  bankruptcy  act  of  1898  excepted  from  the  operation  of  a 
discharge  in  bankruptcy  "judgments  for  willful  and  malicious  injuries 
to  the  person  or  property  of  another."  But  the  amendment  of  1903  sub- 
stituted the  word  "liabilities"  for  the  word  "judgments."  At  present, 
therefore,  it  is  not  necessary  that  a  liability  for  such  injuries  should 
have  been  reduced  to  jiidgment  in  order  that  it  may  escape  the  effect 
of  the  discharge.*"  But  on  the  other  hand,  the  change  in  terminology 
did  not  have  the  effect  of  removing  judgments  for  such  injuries  from 
the  category  of  excepted  debts,  but  had  the  effect  of  including  such  lia- 
bilities whether  reduced  to  judgment  or  not.^""    And  where  a  defendant, 


Madison  Tp.  v.  Bunkle,  114  Ind.  262,  16 
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1T2  Jones  V.  Knox,  46  Ala.  53,  7  Am. 
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332 ;  Davis  v.  McCurdy,  50  Wis.  509.  7 
N.  W.  665;  Harmon  v.  McDonald,  187 
Mass.  578,  73  N.  E.  883,  3  Ann.  Gas.  64 ; 
Fowler  v.  Kendall,  44  Me.  448;  Saunders 
V.  Commonwealth,  10  Gratt.  (Va.)  494; 
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No.  13,773. 
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B.  R.  96. 

174  Miller  v.  Gillespie,  59  Mo.  220. 
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Leinkauf  v.  Wellhouse,  1  Ga.  App.  670, 
57  S.  E.  961. 

i76Bever  v.  Swecker,  138  Iowa,  721, 
116  N.  W.  704. 

177  Thompson  v.  Judy,  169  Fed.  553, 
05  C.  C.  A.  51,  22  Am.  Bankr.  Rep.  154 ; 
Stefanini  v.  Sroka,  43  Misc.  Rep.  614,  88 
N.  Y.  Supp.  167;  Woehrle  v.  Canolini, 
15S  Cal.  107,  109  Pac.  888;  Barbery  v. 
Cohen,  183  App.  Div.  424,  170  N.  Y.  Supp. 
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against  whom  a  judgment  has  been  obtained  for  an  assault  and  who  has 
been  arrested  on  execution,  makes  application  to  take  the  poor  debtor's 
oath,  and  gives  a  recognizance  under  the  local  statute,  such  recogniz- 
ance is  merely  a  cumulative  security  for  the  original  judgment,  and  a 
judgment  subsequently  rendered  on  the  recognizance  is  a  liability  for 
willful  and  malicious  injury,  and  not  released  in  bankruptcy."* 

The  courts  have  decided  that  the  words  "willful"  and  "malicious," 
as  here  used,  do  not  connote  malevolence  in  fact,  or  hatred  or  ill  will. 
"Willful"  means  nothing  more  than  intentional ;  and  "malice"  does  not 
mean  actual  malice,  but  merely  such  a  disregard  of  duty  as  is  involved 
in  the  intentional  doing  of  a  willful  act  to  the  injury  of  another,  or  the 
doing  of  a  wrongful  act  intentionally,  without  just  cause  or  excuse."* 
This  is  illustrated  by  a  case  in  which  a  judgment  had  been  recovered,  in 
an  action  of  trespass  vi  et  armis  in  a  state  court,  against  a  school- 
teacher for  an  assault  upon  a  pupil  alleged  to  have  consisted  in  the  in- 
fliction of  corporal  punishment  with  excessive  severity.  The  district 
court  held  that  this  judgment  was  a  dischargeable  debt  in  bankruptcy, 
on  the  ground  that  the  administration  of  corrective  discipline  by  a 
teacher  could  not  be  regarded  as  "willful"  or  "malicious,"  in  the  absence 
of  actual  hatred  or  vindictiveness.**^  But  this  doctrine  was  reversed  on 
appeal,  the  court  holding  as  above  stated,  that  the  statute  was  satisfied 
with  the  intentional  doing  of  a  wrongful  and  injurious  act  without  just 
cause  or  excuse.**^  On  the  same  principle,  it  has  been  held  that  a  judg- 
ment for  personal  injuries  resulting  from  the  sale  to  plaintiff  of  a  quan- 
tity of  pure  carbolic  acid,  instead  of  a  two  per  cent  solution  as  asked 
for,  is  not  dischargeable  in  bankruptcy."*  , 

But  here  it  is  necessary  to  observe  that  negligence  alone  does  not 
constitute  either  such  malice  or  such  willfulness  as  is  contemplated  by 
the  act."*  This  rule  was  applied  in  a  case  where  one  built  a  fire  in  a 
street  to  burn  leaves,  and  after  he  had  left  it,  supposing  it  to  be  dead, 
the  clothes  of  a  child,  who  was  throwing  leaves  on  the  fire,  caught  fire 
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179  Peters  v.  United  States,  177  Fed. 
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253  Fed.  663,  42  Am.  Bankr.  Rep.  560; 
In  re  Wakefield  (D.  C.)  207  Fed.  180,  31 
Am.  Bankr.  Rep.  42;  In  re  Grout,  88 
Vt.  318,  92  Atl.  646,  Ann.  Cas.  1917A, 
210;  Weisfield  v.  Beale,  44  Pa.  Super. 
Ct.  386.  But  see  Pearlman  v.  Booth, 
160  App.  Div.  219,  145  N.  Y.  Supp.  539. 
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and  he  was  seriously  burned,  for  which  injury  a  judgment  was  recov- 
ered, against  the  enforcement  of  which  the  judgment  debtor  pleaded  his 
discharge  in  bankruptcy.  His  conduct  was  of  course  negligent,  but  he 
had  no  intent  to  injure  the  child,  and  it  was  therefore  held  that  the  judg- 
ment was  released  by  his  discharge.***  So  again,  in  one  of  the  cases  it 
appeared  that  a  person  had  been  injured  by  the  bite  of  a  vicious  dog. 
The  animal  belonged  to  a  tenant  and  was  kept  on  the  leased  premises, 
but  the  injured  party  sued  the  landlord  and  recovered  judgment,  the 
ground  of  the  defendant's  liability  being  that  he  was  aware,  from  pre- 
vious similar  occurrences,  of  the  dog's  dangerous  propensities.  It  was 
held  that  this  judgment  was  released  by  the  defendant's  discharge  in 
bankruptcy,  since  the  ground  of  recovery  against  him  was  merely  neg- 
ligence and  not  willfullness  or  malice.***  In  another  case,  plaintiff  re- 
covered a  judgment  against  an  innkeeper  for  wrongfully  causing  the 
death  of  her  husband.  It  appeared  that  the  husband  was  at  the  inn  while 
in  a  state  of  excited  alcoholic  intoxication,  and  defendant  gave  him 
chloral  to  quiet  him  and  prevent  his  injuring  himself  or  others.  Death 
ensued,  and  the  theory  of  plaintiff's  action  was  that  it  was  caused  either 
by  the  administration  of  the  drug  or  by  defendant's  negligence  in  failing 
to  take  proper  care  of  the  guest.  It  was  held  that  the  judgment  could 
not,  under  either  ground  of  recovery,  be  considered  as  one  for  a  willful 
and  malicious  injury,  and  therefore  it  was  released  by  a  discharge  in 
bankruptcy.*** 

Questions  of  this  kind  frequently  arise  in  the  case  of  street  acci- 
dents, and  particularly  those  caused  by  automobiles.  The  Supreme 
Court  has  said  (though  the  remark  was  obiter  dictum)  :  "One  who  neg- 
ligently drives  through  a  crowded  thoroughfare  and  negligently  runs 
over  an  individual  would  not,  as  we  suppose,  be  within  the  exception. 
True,  he  drives  negligently,  and  that  is  a  wrongful  act;  but  he  does 
not  intentionally  drive  over  the  individual.  If  he  intentionally  did  drive 
over  him,  it  would  certainly  be  malicious."  **'  ■  In  accordance  with  this 
principle,  it  is  generally  held  that  a  person  who  drives  an  automobile 
carelessly,  recklessly,  or  negligently,  and  perhaps  in  violation  of  traffic 
rules  or  the  municipal  regulations  applicable  to  such  traffic,  and  there- 
by causes  injury  to  the  person  or  property  of  another,  may  be  liable  in 
damages  for  the  tort,  but  that  if  there  was  no  intent  on  his  part  to  bring 
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ages for  necfligent  treatment  by  defend- 
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about  the  accident,  the  claim  for  damages  (or  a  judgment  recovered 
thereon)  will  be  released  by  his  discharge  in  bankruptcy.***  So  it  is 
said  that  a  judgment  for  personal  injuries  caused  by  illegally  driving 
an  automobile  while  intoxicated  is  not  one  for  willful  and  malicious 
injury  to  the  person,  since  it  does  not  involve  an  intent  to  cause  the 
injury,  and  therefore  such  a  judgment  is  barred  by  a  discharge  in  bank- 
ruptcy .*••  But  the  distinction  between  negligence  and  wrongful  intent 
is  not  always  clear,  and  attention  should  be  given  to  a  case  in  the  Su- 
preme Court  of  Vermont,  in  which  it  was  held  that  a  discharge  in  bank- 
ruptcy was  no  bar  to  a  judg^ient  recovered  in  an  action  for  causing 
death,  as  a  result  of  defendant's  running  his  motor  car  at  an  unlawful 
rate  of  speed  and  unlawfully  attempting  to  pass  the  car  in  which  the 
deceased  was  riding.*** 

On  the  other  hand,  a  judgment  for  damages  based  on  an  assault 
and  battery  is  for  a  willful  and  malicious  injury  and  not  released  by  the 
discharge  in  bankruptcy.***  And  so  a  judgment  or  a  liability  for  dam- 
ages for  slander  or  libel  is  for  such  an  injury  to  the  person  as  is  not  re- 
leased or  affected  by  the  discharge  in  bankruptcy.***  And  this  is  also 
true  of  a  judgment  in  an  action  for  false  arrest  or  malicious  prosecu- 
tion,'** and  a  judgment  in  forcible  detainer  against  a  landlord,  based 
on  his  wrongfully  and  forcibly  removing  an  assignee  of  the  lease  under 
a  judgment  for  dispossession  against  the  lessee  alone.*** 

Further,  since  the  exception  in  the  statute  applies  not  only  to  per- 
sonal injuries,  but  also  to  willful  and  malicious  injuries  to  "the  property" 
of  another,  the  courts  have  held  that  a  fraudulent  appropriation  of 
the  money  or  property  of  another  is  such  an  **injury"  to  it  that  the  claim 
(or  judgment)  for  damages  will  not  be  released  by  the  discharge  in 
bankruptcy.***     In  fact,  it  is  broadly  stated  that  one  who  disposes  of 
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plaintiff  for  costs  in  such  an  action  par- 
takes of  the  same  character  and  is  not 
released  by  the  discharge.  In  re  Dowie, 
202  Fed.  816,  29  Am.  Bankr.  Rep.  338. 

i»8  Mason  v.  Perkins  180  Mo.  702.  79 
S.  W.  GHr>,  103  Am.  St.  Rep.  591;  Tay- 
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property  without  the  owner's  authority  is  guilty  of  a  willful  and  mali- 
cious injury  to  property  within  the  meaning  of  the  Bankruptcy  Act,  so 
that  his  liability  is  not  released  by  a  discharge  in  bankruptcy.^**  Thus, 
where  a  stockbroker  sells  or  hypothecates  securities  held  by  him  as 
collateral,  without  the  knowledge  or  consent  of  the  owner,  and  appro- 
priates the  proceeds  to  his  own  use,  it  is  a  willful  and  malicious  injury 
to  property  such  as  is  not  released  by  his  discharge  in  bankruptcy.^*' 
This  is  also  true  of  the  unauthorized  sale  of  mortgaged  chattels  by  the 
mortgagee  and  payee  of  the  note  secured  thereby,  which  was  held  by  an- 
other as  collateral,  and  the  appropriation  of  the  avails  without  the  knowl- 
edge of  the  holder  of  the  note,**'  and  of  the  act  of  the  mortgagor  of 
chattels,  holding  permissive  possession,  in  selling  them  at  public  sale 
and  appropriating  the  proceeds.***  A  person  who  collects  and  uses 
salary  or  wages  coming  due  to  him  after  he  has  given  an .  assignment 
thereof  is  likewise  not  released  in  bankruptcy  from  the  resulting  claim 
against  him.***  And  it  is  said  that  a  judgment  in  an  action  of  replevin 
for  the  value  of  property  obtained  by  the  bankrupt  by  false  representa- 
tions that  he  was  solvent  and  that  his  note  was  good  for  the  property  is 
not  barred  by  his  discharge.***  But  there  is  a  decision  that  the  liability 
of  the  maker  of  a  note  who  converts  to  his  own  use  the  proceeds  of  a 
note  deposited  with  the  payee  as  collateral,  does  not  arise  from  a  willful 
and  malicious  injury  to  the  property  of  the  payee.*** 

§  742.  Liabilities  for  Seduction  and  Criminal  Conversation. — Previ- 
ous to  the  1903  amendment  to  the  bankruptcy  act,  there  was  some  doubt 
as  to  whether  the  seduction  of  a  woman  or  the  wrong  committed  by 
criminal  conversation  or  bv  the  alienation  of  the  affections  of  a  husband 
or  wife  could  be  brought  within  the  description  of  "willful  and  malicious 

injuries  to  the  person  or  property  of  another*' ;  though  the  courts  gen- 

• 

erally  inclined  to  the  view  that  the  terms  quoted  were  broad  enough  to 
include  injuries  of  the  kind  mentioned,  and  that  judgments  in  such  ac- 
tions were  not  affected  by  a  discharge  in  bankruptcy.**'    But  this  ques- 


consent,  and  appropriating  them  to  his 
otm  use.  Is  not  released  by  the  defend- 
ant's discharge  in  bankruptcy.  Vever  v. 
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R  135;  Wood  v.  Fiske,  175  App.  Div. 
135,  Kil  X.  Y.  Supp.  1097  (see  this  case 
on  nppoal,  215  N.  Y.  233,  100  N.  E.  177) ; 
Heapliy  v,  Kerr.  190  Apj).  Div.  810.  ISO 


N.  Y.  Siipp.  542 ;  Delve  v.  Devere  (Sup.) 
164  N.  Y.  Snpp.  608. 

i»«  Sabinal  Xat.  Bank  v.  Bryant  (Tex. 
Com.  App.)  221  S.  W.  940. 

i»o  Mn^on  v.  Sault,  93  Vt.  412,  108 
Atl.  267. 

2  00  Covington  v.  Rosenbusch,  148  Ga. 
450,  97   S.   B.  78. 

201  In  re  Kalk  (D.  C.)  270  Fed.  627, 
46  Am.  Bankr.  Rep.  597. 

202  First  Nat.  Bank  v.  Bamforth,  90 
Vt.  75.  96  Atl.  600. 

20.1  Tinker  v.  Colwell,  193  U.  S.  473, 
24  Snp.  Ct.  505.  48  L.  Ed.  754,  11  Am. 
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tion  was  set  at  rest  by  the  amendment  referred  to,  which  explicitly  in- 
cludes among  the  debts  which  are  not  released  by  a  discharge  "liabilities 
for  seduction  of  an  unmarried  female  or  for  criminal  conversation."*** 
But  a  judgment  rendered  against  a  bankrupt  in  an  action  for  breach  of 
promise  of  marriage,  where  there  is  no  proof  of  seduction  of  the  plain- 
tiff, or  of  malice  or  any  injury  to  character,  is  for  a  mere  contract  debt, 
and  comes  within  the  operation  of  his  discharge,*®*  and  so,  perhaps, 
where  seduction  is  shown  as  an  element  of  damages,  but  not  made  a  sub- 
stantive part  of  the  cause  of  action.***  Yet  it  has  been  ruled  that  a  judg- 
ment obtained  by  an  unmarried  woman  for  breach  of  marriage  promise, 
accompanied  by  seduction,  will  be  regarded  as  entirely  for  the  seduction, 
and  therefore  not  dischargeable  in  bankruptcy,  in  the  absence  of  a  show- 
ing as  to  what  part  of  the  damages  was  awarded  for  the  breach  of  prom- 
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ise. 

§  743.  Debts  Contracted  by  Fraud. — In  the  present  bankruptcy  act, 
as  originally  enacted,  the  classes  of  debts  excepted  from  the  operation  of 
a  discharge  included  "judgments  in  actions  for  frauds."  Under  the  act 
of  1867,  the  exception  had  applied  to  "debts  created  by  fraud."  And  in 
consequence  of  the  change  of  language,  it  was  held  that  a  claim  created 
by  the  fraud  of  the  bankrupt  was  not  now  an  excepted  debt  unless  re- 
duced to  judgment.***  But  the  revision  of  this  section  of  the  bankrupt- 
cy act  by  the  amendment  of  1903  omits  the  phrase  "judgments  in  actions 
for  frauds,"  and,  indeed,  contains  no  reference  ^^^^it^ver  to  fraud,  ex- 
cept in  the  sentence  which  provides  that  a  discharge  shall  not  release 
the  bankrupt  from  debts  "created  by  his  fraud,  embezzlement,  misap- 
propriation, or  defalcation  while  acting  as  an  officer  or  in  any  fiduciary 
capacity."  At  first  sight  this  would  appear  to  include  all  debts  "created 
by  fraud,"  but  the  Supreme  Court  held  that  the  words  "while  acting  as 
an.officer  or  in  any  fiduciary  capacity"  qualified  all  four  of  the  nouns  pre- 
ceding, so  that  debts  created  by  the  fraud  of  the  bankrupt  were  held 
not  excepted  from  the  discharge  unless  so  created  while  he  was  acting 
as  an  officer  or  in  a  fiduciary  capacity.***    But  the  reason  foy  this  con- 


Bankr.  jRep.  568;  Colwell  v.  Tinker, 
1P9  N.  T.  531,  62  N.  E.  668,  58  L.  R.  A. 
765,  98  Am.  St.  Rep.  587:  Leicester  v. 
Hoadlev.  66  Kan.  172,  71  Pac.  318,  65  L. 
R.  A.  523:  In  re  Freche,  109  Fed.  620. 
6  Am.  Bankr.  Rep.  479;  In  re  Maples, 
105  Fed.  919,  5  Am.  Bankr.  Rep.  426; 
Exline  v.  Sargent,  23  Ohio  Clr.  Ct.  R. 
180.  Compare  In  re  Tinker,  99  Fed.  79, 
3  Am.  Bankr.  Rep.  580;  In  re  Sullivan, 
1  Nat.  Bankr.  News,  380;  Rowland  v. 
Carson,  28  Ohio  St  625,  16  N.  B.  R. 
372. 

2  04  In  re  Grounds  (D.  0.)  215  Fed. 
280. 


ao6  Finneffan  v.  Hall,  35  Misc.  Rep. 
773,  72  N.  Y.  Supp.  347:  Bond  v.  Milli- 
ken,  134  Iowa,  447,  109  N.  W.  774.  120 
Am.  St.  Rep.  440;  In  re  Komar  (D.  C.) 
234  Fed   378,  37  Am.  Bankr.  Rep.  683. 

206  Disler  v.  MoCauley,  66  App.  Dlv. 
42,  73  N.  Y.  Supp.  270. 

207  In  re  Warth,  200  Fed.  408,  118  C. 
0.  A.  560,  29  Am.  Bankr.  Rep.  210. 

208  Harrington  &  Goodman  v.  Her- 
man, 172  Mo.  344,  72  S.  W.  546,  60  L. 
R.  A.  885;  I/ippincott,  Johnson  &  Go.  v. 
Herman,  179  Mo.  350,  78  S.  W.  1132- 

20»  Crawford  v.  Burke.  195  U.  S.  176» 
25  Sop.  Ct.  9,   49  L.  Ed.  147,  12  Am. 
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struction  was  that,  to  include  all  debts  fraudulently  contracted  would 
render  meaningless  the  exception  in  the  previous  sentence  in  favor  of 
such  claims  for  fraud  as  had  been  reduced  to  judgment.  And  since 
Congress,  in  amending  the  section  has  omitted  all  mention  of  judgments 
on  claims  founded  on  frauds,  this  argument  has  lost  its  weight.  Indeed, 
the  significant  omission  of  this  phrase  might  support  an  argument  that 
it  was  the  intention  of  Congress  to  remove  the  limitation  which  required 
such  claims  to  be  reduced  to  judgment,  and  to  provide,  instead,  that  all 
claims  "created  by  the  fraud"  of  the  bankrupt  should  be  excepted  from 
the  discharge.    And  it  is  so  held  in  some  of  the  cases.*^® 

Whether  the  more  extended  or  the  more  restricted  meaning  be  taken 
as  correct,  it  is  important  to  notice  that  a  debt  created  through  the  fraud 
of  the  bankrupt  is  none  the  less  excepted  from  the  benefit  of  his  dis- 
charge because  it  has  been  reduced  to  judgment.  In  other  words,  a 
cause  of  action  does  not  become  mergfcd  in  a  judgment  thereon  so  as  to 
preclude  the  creditor  from  showing  that  the  original  debt  was  created  by 
fraud,  and  if  it  is  established  that  the  original  debt  would  not  have  been 
dischargeable  in  bankruptcy,  neither  will  the  judgment  recovered  upon 
it  be  so  dischargeable.*"  This  fact  need  not  appear  on  the  face  of  the 
judgment,  but  it  is  proper  to  look  behind  it  and  examine  the  entire  rec- 
ord in  order  to  ascertain  the  character  of  the  debt  on  which  it  was  found- 
ed,*** and  if  it  thus  appears  that  fraud  was  the  gravamen  or  gist  of  the 
action,  the  judgment  will  be  held  not  affected  by  the  discharge.***    But 


Bankr.  Rep.  659;  BulUs  v.  O'Beirne,  195 
U.  S.  606,  25  Sup.  Ct.  118.  49  L.  Ed. 
340,  13  Am.  Bankr.  Rep.  108;  Tindle 
V.  Birkett,  205  U.  S.  183.  27  Sup.  Ct 
493,  51  L.  Ed.  762,  18  Am.  Bankr.  Rep. 
121 ;  In  re  Ennis  &  Stoppanl,  171  Fed. 
755.  22  Am.  Bankr.  Rep.  679;  Gee  ▼. 
Gee,  84  Minn.  384.  87  N.  W.  1116 ;  J.  C. 
Smith  &  Wallace  Co.  v.  Lambert,  69  N. 
J.  Law,  487,  55  Ati.  88;  Crosby  v. 
MUler.  Vaughn  &  Co..  25  R.  I.  172,  55 
Atl.  328;  Morse  v.  Kaufman,  100  Va. 
218,  40  S.  E.  916 ;  Jewett  Bros.  &  Jewett 
V.  Bentson.  20  S.  D.  175,  105  N.  W.  173 ; 
DUley  v.  Simmons  Nat.  Bank  (Ark.)  158 
S.  W.  144. 

»i©In  re  Butts,  120  Fed.  966;  Frey 
V.  Torrey,  175  N.  Y.  501.  67  N.  B.  1082. 

«ii  Forsyth  v.  Vehmeyer,  176  111.  359, 
52  N.  E.  55,  affirmed  177  U.  S.  177,  20 
Sup.  Ct.  623,  44  L.  Ed.  723.  3  Am.  Bankr. 
Rep.  807 ;  Gee  v.  Gee,  84  Minn.  384,  87 
N.  W.  1116 ;  Packer  v.  Whlttier,  91  Fed. 
511,  33  C.  C.  A.  658,  1  Am.  Bankr.  Rep. 
621;  In  re  Pettis,  Fed.  Cas.  No.  11,046; 
Warner  v.  Cronkhlte,  6  Biss.  453,  Fed. 
Cas.  No.  17,180 ;    Horner  v.  Spelman,  78 


111.  206 ;  Freiberg  v.  Popper.  12  Hun  (N. 
Y.)  658;  Kaufman  v.  Lindner.  67  How. 
Prac.  (N.  Y.)  322 ;  Young  v.  Grau.  14  R 
I.  340 ;  In  re  Patterson.  2  Ben.  155,  1  N. 
B.  R.  307.  Fed.  Cas.  No.  10,817.  Contra, 
see  Shuman  v.  Strauss,  34  N.  Y.  Super. 
Ct  6;  Kames  v.  Fox,  14  Phila.  (Pa.) 
208;  Palmer  v.  Preston,  45  Vt  154.  12 
Am.  Rep.  191;  Pitcaim  v.  Scully,  252 
Pa.  82.  97  Atl.  120. 

»iaAmes  v.  Moir,  138  U.  S.  306,  11 
Sup.  Ct.  311,  34  L.  Ed.  951 ;  In  re  Bui 
lis,  171  N.  Y.  689,  64  N.  E.  1119;  Donald 
V.  Kell.  Ill  Ind.  1,  11  N.  E.  782;  Moody 
V.  Muscogee  Mfg.  Co.,  134  Ga.  721,  68  S. 
E.  604,  20  Ann.  Cas.  301;  Zlegler  v. 
Suggit,  118  Minn.  74,  136  N.  W.  411.  A 
judgment  in  favor  of  plaintiff  in  an  ac- 
tion for  deceit  is  conclusive  that  the 
debt  was  the  result  of  fraud  and  not 
discharged  in  bankruptcy.  In  re  Shep- 
ardson  (D.  C.)  220  Fed.  186,  34  Am. 
Bankr.  Rep.  284. 

aisOberrelch  v.  Foster,  148  111.  App 
397 ;  In  re  Benoit,  124  App.  Div.  142, 10.«* 
N.  Y.  Supp.  889 ;  In  re  Blumberg.  94  Fed 
476,  1  Am.  Bankr.  Rep.  633;    Collins  v. 
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on  the  other  hand,  the  record  is  conclusive,  and  if  it  contains  nothing  to 
show  the  alleged  fraudulent  character  of  the  claim  sued  on,  it  will  not  be 
sufficient  to  repel  the  plea  of  a  discharge  in  bankruptcy.***  And  where  a 
plaintiff  sued  for  money  had  and  received  and  also  on  an  indebtedness  al- 
leged to  have  been  created  by  the  bankrupt's  embezzlement  of  trust 
funds,  and  the  verdict  was  general,  ^nd  there  was  nothing  to  show  that 
it  included  th^  latter  indebtedness  alone,  there  is  no  ground  for  holding 
the  judgment  to  be  excepted  from  the  operation  of  the  discharge  in 
bankruptcy.***  Further,  if  a  plaintiff  sues  on  a  promissory  note,  an  ac- 
count stated,  a  written  contract,  a  bond,  or  the  like,  it  is  an  election  to 
waive  any  fraud  which  induced  or  entered  into  the  creation  of  the  in- 
debtedness, and  such  fraud  cannot  be  brought  up  again  and  insisted  on 
for  the  purpose  of  withdrawing  the  judgment  from  the  effect  of  defend- 
ant's discharge  in  bankruptcy.*** 

In  this  connection,  the  word  "fraud"  means  positive  fraud  or  fraud 
in  fact,  involving  moral  turpitude  or  intentional  wrong,  and  not  implied 
fraud  or  fraud  in  law,  which  may  exist  without  the  imputation  of  bad 
faith  or  immorality.*"  And  a  legal  fraud  can  be  committed  only  by 
fraudulent  representations  of  fact  or  by  such  conduct  or  artifice  for  a 
fraudulent  purpose  as  will  throw  one  off  his  guard  and  cause  him  to  omit 
inquiry  or  examination  which  he  would  otherwise  make.***  Where  a 
purchaser  receives  goods  knowing  himself  to  be  insolvent,  and  with  the 
intention  of  disposing  of  them  without  paying  the  price,  this  constitutes 
such  fraud  as  will  take  the  case  out  of  the  operation  of  his  discharge  in 


McWjilters,  35  Misc.  Rep.  648,  72  N.  Y. 
Supp.  203. 

214  Baruos  Mfg.  Co.  v.  Norden,  67  N. 
J.  Law,  493,  51  Atl.  454 ;  Barnes  Cycle 
Co.  V.  Haines,  69  N.  J.  Eq.  651,  61  Atl. 
515;  Quaker  City  Watch  Co.  v.  Lamor- 
eaux,  21  Pa.  Super.  Ct.  493. 

216  Cooke  V.  Plaisted,  181  Mass.  82,  62 
N.  E.  1054. 

2i«Harj;adine-McKittrick  Dry  Goods 
(^o.  V.  Hudson,  122  Fed.  232,  58  C.  C.  A. 
r)»6,  10  Am.  Bankr.  Hep.  225;  In  re 
Uhuta.ssel,  96  Fed.  597,  2  Am.  Bankr. 
Hep.  697 ;  In  re  Blumberpr,  94  Fed.  476. 
1  Am.  Bankr.  Rep.  633;  Mulock  v. 
Byrnes,  59  Hun,  623.  13  N.  Y.  Supi).  190; 
Palmer  v.  Preston,  45  Vt.  154,  12  Am. 
Rep.  191;  Harrington  &  Goodman  v. 
Herman,  172  Mo.  344,  72  S.  W.  546,  60 
L.  R.  A.  885:  Gregory  v.  Williams,  106 
Kan.  319,  189  Pac.  932.  Contra,  Stew- 
art V.  Emerson,  52  N.  H.  301,  8  N.  B.  R. 
462. 

:ii7  Bullis  V.  O'Beirne.  195  U.  S.  606. 


25  Sup.  Ct.  118,  49  L.  Ed.  340,  13  Am. 
Bankr.  Rep.  108;  Neal  v.  Clark,  95  U. 
S.  704.  24  L.  Ed.  586;  Strang  v.  Bnid- 
ner,  114  U.  S.  555,  6  Sup.  Ct.  1033.  29  L. 
Ed.  248  V  Noble  T.  Hammond,  129  U.  S. 
65,  9  Sup.  Ct.  235.  32  L.  Ed.  621;  West- 
ern Union  Cold  Storage  Co.  v.  Hard,  116 
Fed.  442,  8  Am.  Bankr.  Rep.  a33;  In  re 
Shepardson  (D.  C.)  220  Fed.  186,  34  Am. 
Bankr.  Rep.  284;  Sanger  Bros.  v.  Bar- 
rett (Tex.  Ciy.  App.)  221  S.  W.  1087; 
Lund  V.  Bull,  76  N.  H.  132,  80  Ad.  141. 
Ann.  Cas.  1912B,  819;  Ely  v.  Curtis,  60 
N.  H.  513;  Hennequin  v.  Clews.  77  N. 
Y.  427,  33  Am.  Rep.  641;  Louisville  &  N. 
R.  Co.  V.  Bryant,  149  Ky.  359,  149  S. 
W.  8:{0;  Cooper  (irocery  Co.  v.  Gaddy 
(Tex.  Ciy.  App.)  141  S.  W.  825;  Brenner 
V.  Duard,  126  Mass.  400;  Curtis  v.  War- 
ing, 92  Pa.  St.  104 ;  Allen  y.  Hickling,  11 
111.  App.  549;  Rowe  v.  Guilleaume,  18 
Hun  (N.  Y.)  556.  Compare  Jones*  Ex'rs 
V.  Clark,  25  Gratt.  (Va.)  642. 

218  In  re  Nuttall,  201  Fed.  557, 29  Am. 
Bankr.  Rep.  800. 
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bankruptcy.***  So  a  discharge  will  not  release  a  bankrupt  who  was  a 
public  warehouseman  from  a  claim  or  judgment  arising  by  reason  of 
his  fraudulently  removing  property  from  his  warehouse  contrary  to  the 
provisions  of  a  state  statute,***  nor  can  a  discharge  be  set  up  by  one  who, 
after  the  sale  of  property  and  delivery  of  warehouse  receipts  for  it,  sells 
the  same  property  to  another,***  nor  by  a  debtor  who,  at  the  time  of  con- 
tracting the  debt,  pledges  as  security  for  it  collateral  which  he  knows 
to  be  worthless.***  And  it  has  been  held  that  one  who  accepts  a  trans- 
fer of  another's  property,  knowing  that  it  is  made  for  the  purpose  of  de- 
frauding the  latter's  creditors,  is  himself  guilty  of  such  actual  fraud  that 
a  claim  or  judgment  against  him  for  the  restoration  of  the  property  is 
not  barred  by  his  discharge.***  But  on  the  other  hand,  where  plaintiff 
undertook  to  guaranty  defendant's  honesty  in  his  capacity  as  an  insur- 
ance agent,  the  liability  of  defendant  to  indemnify  plaintiff  for  the 
amount  plaintiff  was  compelled  to  pay  under  such  guaranty  is  not  a  debt 
created  by  fraud  in  this  sense.***  And  so  of  a  transaction  by  which  one 
induced  another  to  dismiss  an  action  on  a  note  by  representing  that  he 
would  pay  it  if  not  molested,  and  thereafter  went  into  bankruptcy.*** 
And  further,  a  debt,  to  be  fraudulent  within  the  meaning  of  the  bank- 
ruptcy law,  must  be  tainted  with  fraud  in  its  inception.  If  the  contract 
was  fair  and  honest  when  made,  although  the  debtor  may  subsequently 
be  guilty  of  fraudulent  conduct  in  respect  to  it,  yet  such  conduct  will  not 
destroy  the  benefit  of  his  discharge  in  bankruptcy.*** 

§  744.  Same ;  Deceit  and  False  Representations. — In  the  bankrupt- 
cy act,  as  it  stood  originally,  there  was  an  exception  from  the  opera- 
tion of  a  discharge  as  to  "judgments  in  actions  for  frauds,  or  obtaining 
property  by  false  pretenses  or  false  representations."  This  was  amended 
in  1903,  so  as  to  except  *iiabilities  for  obtaining  property  by  false  pre- 
tenses or  false  representations."  **''    But  the  purpose  of  the  amendment 

210  Ames  v.   Moir,  138  U.   S.  306,  11  227  Bankruptcy   Act    180S.   f    17a,   as 

Sup.  Ct.  811,  34  L.  Ed.  951;    Strauss  v.  amended  by  Act  Congress  Feb.  5,  1003. 

Abrahams,    32    Fed.    310;     Classen    v  32  Stat.  797.    And  see  Nelson  v.  Pet ter- 

Schoenemann,   80  111.  304,  16  N.  B.  R.  son,    131    III.  App.   443;    Atlanta    Skirt 

rs:   Ames  v.  Moir,  130  111.  582,  22  N.  E.  Mfg.  Co.  v.  Jacobs,  8  Ga.  App.  299,  68  S. 

5;i5.  E.  1077;    Lee  v.  Tarplin,  194  Mass.  47, 

2iJo  Halsey  v.  Jordan,  155  111.  App.  144.  75)   X.   E.   786:    Morse  v.  Hutrhins,   102 

221  Taylor  v.  Farmer,  81  Ky.  458.  Mass,  439;    In  re  Menzin.  2iiH  Fed.  773, 

222  Bank  of  Xorth  America  v.  Cran-  151  C.  C.  A.  623,  38  Am.  Bnnkr.  Rep.  435; 
dall,  87  Mo.  208.  M.   C.  Kiser  Co.  v.  Gerald,  17  Ala.  App. 

223  Mackel.v.  Rochester,  135  Fed.  904.  ()4.S,  88  South.  49:  Brandt  v.  Klement, 
14  Am.  Bankr.  Rep.  429.  20  Ga.  App.  664,  93  S.  E.  255 ;   J.  K.  Orr 

22*  American  Surety  Co.  v.  Spice,  119  Shoe  Co.  v.  I'pshaw  &  Powledge,  13  Ga. 

Md.  1,  85  All.  1031.  Api).    501,  79  S.  E.  362.     Thoujrh  fraud 

2  2.'>  Jenkins  v.  Pilcher,  100  Mich.  349,  practised  by  other  means  than  false  rep- 
125  X.  W.  355,  28  L.  R.  A.  (N.  S.)  423.       ,    resentations   may    be   actionable,    It    is 

22«  Brown  v.  Broach,  52  Miss.  536,  16  only    fraud    by    obtaining    property    by 

N.  B.  R.  296.  false  pretenses  or  false  representations 
Blk.Bkb.(3d  En.)— 92 
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was  not  to  remove  liabilities  evidenced  by  judgments  from  the  excepted 
classes,  biit  rather  to  add  thereto  liabilities  so  arising  which  had  not 
been  put  into  the  form  of  judgments.***  Hence  a  claim  against  the  bank- 
rupt for  obtaining  property  by  false  representations  is  not  merged  in 
the  judgment  recovered  upon  it  in  such  sense  as  to  bring  the  judgment 
within  the  operation  of  the  discharge  where  the  claim  would  not  be.*** 
But  if  the  creditor,  having  parted  with  his  property  in  reliance  on  false 
pretenses  or  representations,  accepts  a  note  for  the  amount  due,  no 
fraud  being  practiced  upon  him  to  induce  his  acceptance  of  the  note, 
neither  the  note  nor  a  judgment  recovered  upon  it  will  be  excepted  from 
the  defendant's  discharge.**®  And  this  provision  of  the  statute  does  not 
embrace  a  case  where  the  bankrupt  obtained  the  property  in  question 
as  a  loan  in  the  first  instance,  though  he  afterwards  converted  it.*** 
So,  where  the  bankrupt  had  already  obtained  goods  from  the  plaintiff,  his 
act  in  inducing  the  plaintiff  to  accept  a  note  for  the  price  by  means  of 
false  representations  is  not  an  "obtaining  of  property."***  Again,  a 
representation  made  in  good  faith,  though  it  does  not  actually  corre- 
spond with  the  facts,  or  a  warranty  given  on  the  sale  of  a  chattel,  is 
not  a  "false  pretense"  or  a  "false  representation"  within  the  meaning 
of  this  section.***  And  so,  where  the  defendant,  when  he  executed  a 
note  to  the  plaintiff,  prior  to  being  adjudged  a  bankrupt,  represented 
that  he  owned  an  interest  in  a  store,  which  was  true  at  the  time,  the 
fact  that  a  month  or  so  afterwards  he  sold  his  interest  without  notice  to 
the  plaintiff  did  not  amount  to  fraud  so  as  to  enable  the  plaintiff  to  re- 
cover on  the  note  notwithstanding  the  defendant's  discharge  in  bank- 
ruptcy, for  the  representation  was  not  a  continuing  one.*** 

As  to  the  character  of  the  pretenses  or  representations  intended  by 
the  statute,  it  may  be  said  that  a  representation  as  to  a  fact,  made  know- 
ingly,  falsely,  and  fraudulently,  for  the  purpose  of  obtaining  money  or 
property  from  another,  and  by  means  of  which  such  money  or  property 


which  prevents  the  release  of  a  bank- 
rupt from  his  provable  debts.  Zlmmem 
V.  Blount,  288  Fed.  740,  151  C.  C.  A.  590. 

228  Woehrle  v.  Canclinl,  158  Cal.  107, 
109  Pac.  888. 

228  Dilley  v.  Simmons  Nat.  Bank,  108 
Ark.  342,  158  S.  W.  144 ;  Hyland  v.  Fink 
(Sup.)  178  N.  Y.  Supp.  114;  Chambers  v. 
Kirk,  41  Okl.  696,  1.39  Pac.  986;  In  re 
Lewensphn  (D.  C.)  99  Fed.  73,  3  Am. 
Bankr.  Rep.  594;  Nichols  v.  Doak,  48 
Wash.  457,  93  Pac.  919,  125  Am.  St.  Rep. 
M2\  In  re  Lewcnsohn,  104  Fed.  1006, 
44  C.  C.  A.  309.  The  record  of  the  Judg- 
ment is  conclusive  of  its  character  as  a 
claim  for  this  purpose.  Morrow  y.  Pflei- 
dei-er,  4  Ohio  App.  283. 

230  In   re  Rhutassel,   96   Fed.   597,   2 


Am.  Bankr.  Rep.  697;  Blackman  v.  Mc- 
Adams,  131  Mo.  App.  408,  111  S.  W.  599. 

231  Maxwell  v.  Martin,  130  App.  Div. 
80,  114  N.  Y.  Supp.  349.  Where  money 
was  advanced  to  the  bankrupt  for  an 
Interest  in  a  land  speculation,  which  re- 
mained uncompleted  because  the  bank- 
rupt never  acquired  title  to  the  land,  the 
liability  to  refund  is  not  one  for  obtain- 
ing property  by  false  repre6«entations. 
Bowman  v.  Pro\'ldent  Realty  Inv.  Co., 
40  Cal.  App.  115,  180  Pac.  18. 

2  82  Carville  v.  Lane,  116  Me.  332,  101 
Atl.  968. 

233  Guindon  v.  Brusky,  142  Minn.  8C, 
170  N.  W.  918. 

234  Gregory  v.  Pierce,  186  Iowa,  151, 
172  X.  W.  288. 
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is  so  obtained,  is  a  legal  fraud  and  within  the  statute.***  By  far  the  most 
common  form  of  such  fraud  is  that  practised  by  an  intending  buyer  of 
property  who  procures  the  sale  and  delivery  of  it  to  him  without  pay- 
ment by  means  of  false  statements  as  to  the  nature  and  extent  of  his 
financial  resources  or  as  to  his  ownership  of  particular  property.  This 
is  always  held  to  be  within  the  statute.***  So  also  is  the  case  where  the 
purchaser  falsely  represents  that  he  is  that  day  to  receive  a  check  for  a 
certain  amount  and  that  he  will  at  once  turn  it  over  to  the  creditor.**'  or 
where  he  lies  as  to  the  value,  situation,  or  condition  of  property  which 
he  really  owns,  as,  by  stating  that  it  is  free  from  incumbrances,  that  it 
is  covered  with  valuable  timber,  or  the  like,***  or  where  he  undertakes 
to  turn  over  to  the  seller,  as  part  of  the  consideration,  a  note  of  a  third 
person,  knowing  at  the  time  that  the  note  is  in  the  hands  of  an  assignee, 
from  whom  he  cannot  procure  it,***  or  where  he  fraudulently  causes  the 
owner  of  property  to  believe  that  he  intends  {o  pay  for  it  (having  no 
such  intention)  or  fraudulently  conceals  his  intention  not  to  pay,**^  or 
where  he  obtains  goods  on  credit  with  the  intention  of  setting  over 
the  goods  to  certain  other  favored  persons,  leaving  himself  nothing 
with  which  he  c#ild  pay  for  them.***  But  inducing  a  creditor  to  sur- 
render a  note  by  promising  immediately  to  take  the  benefit  of  the  bank- 
ruptcy law  and  thereafter  to  pay  the  amount  of  it  in  full  has  been  held 
not  such  a  "false  representation"  as  the  statute  contemplates.*** 

Money  is  property,  and  a  liability  for  obtaining  money  by  false 
representations  is  not  dischargeable  in  bankruptcy.***  And  this  is  also 
true  of  a  liability  incurred  by  obtaining  another  surety  for  the  bank- 
rupt by  his  false  representations.***  But  the  services  and  advice  of  an 
attorney  at  law  are  not  "property,"  and  though  they  were  procured  by 


2»o  Forsyth  v.  Vehmeyer,  177  U.  S. 
177,  20  Sup.  Ct.  623,  44  L.  Ed.  723,  3 
Am.  Bankr.  Rep.  807. 

2»«  Forsyth  v.  Vehmeyer,  177  U.  S. 
177,  20  Sup.  Ct.  623,  44  L.  Ed.  723,  3 
Am.  Bankr.  Rep.  807;  Forsyth  v.  Veh- 
meyer. 176  111.  359,  52  N.  E.  55;  Talcott 
V.  Friend,  179  Fed.  676,  103  C.  C.  A.  80, 
24  Am.  Bankr.  Rep.  708 ;  In  re  Taflf  & 
Conyers,  182  Fed.  899,  25  Am.  Bankr. 
Rep.  600;  In  re  Alsberg.lO  N.  B.  R.  110, 
Fed.  Cas.  No.  261;  Broadnax  v.  Brad- 
ford, 50  Ala.  270;  Turner  v.  Atwood, 
124  Mass.  411.  In  re  Groodzlnsky  (D. 
C.)  248  Fed.  753,  40  Am.  Bankr.  Rep. 
861;  Ehlinger  v.  Speckels  (Tex.  Civ. 
App.)  189  S.  W.  348;  In  re  Dunfee,  219 
N.  Y.  188,  114  N.  E.  52 ;  E.  I.  Du  Pont 
De  Nemours  Powder  Co.  v.  Schwenger, 
90  Misc.  Rep.  678,  154  N.  Y.  Supp.  186. 


Contra,  see  Roth  v.  Pechln,  260  Pa.  450, 
103  Atl.  894. 

287Rowea  V.  Ricker,  79  Vt.  552,  66 
Atl.  569. 

288  In  re  BuUis,  171  N.  Y.  689,  64  N. 
B.  1119;  Peel  v.  Bryson,  7^  Ga.  331; 
Kennett  v.  Tudor,  91  Vt.  70,  90  Atl.  306. 

289  Forbea  v.  Thomas,  22  Neb.  541,  35 
N.  W.  411. 

240  Stewart  v.  Emerson,  52  N.  H.  301. 
8  N.  B.  R.  462 ;  Brooks  v.  Pitts,  24  Ga. 
App.  386.  100  S.  E.  776. 

2*1  Louisville  Dry  Goods  Co.  v.  Lan- 
man,  135  Ky.  163,  121  S.  W.  1042,  28  L. 
R.  A.   (N.  S.)  363,  135  Am.  St.  Rep.  451. 

242  Landgraf  v.  Griffith,  41  Ind.  App. 
372,  83  S.  E.  1021. 

2*3  Hallagan  v.  Dowell  (Iowa)  139  N. 
W.  883. 

2**  Gaddy  v.  Witt  (Tex.  Civ.  App.)  142 
S.  W.  926. 
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the  client  by  false  pretenses,  yet  the  attorney's  claim  for  a  fee  is  barred 
by  the  client's  discharge  in  bankruptcy.***  It  is  not  necessary  that  the 
false  pretenses  or  representations  should  have  been  made  in  writing,*** 
and  a  false  representation  by  one  partner,  by  means  of  which  property 
was  obtained  by  the  firm,  will  be  imputed  to  the  other  partners  to  the 
extent  of  holding  them  civilly  liable  for  the  debt.^*'  But  it  is  necessary 
that  the  creditor  should  have  been  induced  actually  to  part  with  property 
or  rights  in  reliance  upon  the  representations  made  to  him,***  and  that 
he  should  not  have  actual  knowledge  or  notice  of  their  falsity.*** 

§  745.  Same;  Conversion  of  Property. — It  was  at  one  time  quite 
generally  held  that  a  judgment  recovered  in  an  action  for  the  conversion 
of  money  or  of  property,  or  of  the  proceeds  of  its  sale,  was  not  a  judg- 
ment for  fraud  nor  for  false  pretenses  nor  for  willful  and  malicious  in- 
juries, and  therefore  was  not  excepted  from  the  operation  of  a  dis- 
charge in  bankruptcy.***  And  as  for  a  claim  for  damages  for  such  a 
conversion,  it  was  thought  that  if  it  was  not  contingent  but  fixed,  and 
not  unliquidated  but  certain,  it  was  a  provable  debt  in  bankruptcy  and 
therefore  released  by  the  bankrupt's  discharge.**^  If,  however,  it  was 
not  of  a  character  to  be  provable  in  bankruptcy,  it  was  considered  to 
be  unaffected  by  the  discharge,  not  on  account  of  its  falling  within  any 
of  the  excepted  classes  of  claims,  but  because  the  law  limits  the  effect 
of  a  discharge  to  the  "provable  debts"  of  the  bankrupt.***  This  may  of 
course  be  the  case  where,  although  the  circumstances  exist  making  a 
conversion  possible,  no  conversion  actually  takes  place  until  after  the 
adjudication  in  bankruptcy.**^  It  was  thought,  however,  that  a  conver- 
sion of  property  might  well  be  committed  in  such  circumstances  as  to 
make  it  grossly  unjust  that  the  bankrupt  should  escape  the  consequences 
of  his  act  by  the  medium  of  his  discharge,  as,  for  instance,  where  the 


•^46  Gleason  v.  Thaw,  236  U.  S.  558.  35 
Sill).  (::t.  287,  59  L.  Ed.  717,  34  Am. 
Baiikr.  Rep.  177;  In  re  Thaw,  180  Fed. 
41»,  24  Am.  Bnnkr.  Rep.  759;  Gleason 
V.  Thaw,  185  Fed.  345.  196  Fed.  359,  25 
Am.  Bankr.  Rej).  782. 

24«  Katzensleiu  v.  Reid,  Murdock  & 
Co.,  41  Tex.  Civ.  App.  106.  91  S.  W,  360. 

247  Frank  v.  Michigan  Paper  Co.,  179 
P'ed.  776,  103  C.  C.  A.  268,  24  Am.  Bankr. 
Rep.  261. 

-i*s  Rndstrora  v.  Sheridan.  122  Minn. 
262,  142  X.  W.  313. 

240  Hoskhis  V.  Velasco  Nat.  Bank,  48 
Tex.  Civ.  App.  246,  107  S.  W.  598. 

250  In  re  Ennis  &  Stoppani,  171  Fed. 
755,  22  Am.  Bankr.  Rep.  679:  Fechter 
V.  Postel,  114  App.  Div.  776,  100  N.  Y. 
Supp.    207;     Burnham    v.    Pidoock,    33 


Misc.  Rep.  65,  66  N.  Y.  Supp.  806 ;  Cros- 
by V.  Miller,  Vaughn  &  Co.,  25  R.  I.  172, 
55  Atl.  328;  Ex  parte  Peterson,  77  Vt. 
226.  59  Atl.  828 ;  State  v.  Beck,  175  Ind. 
604,  93  N.  E.  664. 

2  51  Sabinal  Nat  Bank  v.  Bryant  (Tex. 
Civ.  App.)  191  S.  W.  1179 ;  Lilly  v.  Bar- 
ron, 144  Ark.  422,  222  S.  W.  712;  First 
Nat.  Bank  v.  Bamforth,  90  Vt.  75,  96 
Atl.  600;  Mason  v.  Sault,  93  Vt  412,  lOS 
Atl.  267. 

2  52  Watertown  Carriage  Co.  v.  Hall, 
75  App.  Div.  201,  77  N.  Y.  Supp.  102S.  af- 
firmed, 176  N.  Y.  313,  68  N.  E.  629.  And 
.see  supra,  §  514. 

2  33  Creamery  Package  Mfg.  Co.  v. 
Horton,  178  App.  Div.  467,  165  N.     Y. 

Supp.  257. 
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conversion  was  larcenous  or  practically  a  theft.***  And  in  1916,  the 
Supreme  Court  of  the  United  States  decided  that  the  unauthorized  sale 
by  a  broker  of  certificates  of  stock  held  by  him  as  collateral,  and  the 
appropriation  of  the  avails  to  his  own  use,  without  the  knowledge  of 
the  owner,  is  a  "willful  and  malicious  injury  to  property"  and  there- 
fore the  liability  of  the  broker  is  not  released  by  his  discharge  in  bank- 
ruptcy.*** Since  then,  the  other  courts  have  agreed  that  a  discharge  in 
bankruptcy  cannot  be  set  up  as  a  bar  to  claims  for  damages  arising  out 
of  similar  instances  of  the  conversion  of  money  or  property  or  the  wrong- 
ful appropriation  of  the  proceeds  of  property.*** 

§  746.  Effect  of  Proving  Debt  and  Receiving  Dividends. — A  creditor 
who  holds  a  claim  against  the  bankrupt  of  such  a  character  that  it  will 
not  be  released  by  the  bankrupt's  discharge,  being  within  one  of  the 
classes  of  debts  expressly  excepted  by  the  statute,  and  who  proves  his 
claim  in  the  bankruptcy  proceedings,  does  not  thereby  change  the  rela- 
tion of  the  parties  into  the  ordinary  relation  of  debtor  and  creditor  so  as 
to  make  the  claim  dischargeable,**'  except,  of  course,  in  cases  where  he 
chooses  to  waive  any  tort  involved  in  the  transaction  and  prove  his 
claim  as  upon  a  contract  or  an  open  account.***  The  exemptions  or  ex- 
ceptions from  the  operation  of  a  discharge  specified  in  the  statute  do 
not  rest  upon  any  theory  of  the  exclusion  of  the  creditor  from  the  bank- 
ruptcy act,  or  of  deprivation  of  the  right  to  participate  in  the  distribution 
of  the  estate,  but  solely  on  the  ground  that,  although  such  rights  are 
enjoyed,  an  exemption  from  the  effect  of  the  discharge  is  superadded.**® 
A  creditor  holding  a  non-dischargeable  debt  may  therefore  participate 
like  any  other  creditor  in  the  proceedings,  and  prove  his  debt  and  receive 
his  dividends  on  it.  But  the  nature  of  his  claim  does  not  give  him  any 
preference  over  other  creditors.  He  is  not  in  a  position  like  that  of  a 
lien  creditor  or  one  entitled  to  priority.  He  has  no  exclusive  or  su- 
perior advantages  in  the  assets  over  the  other  creditors.-*®  But  his 
rights  differ  from  those  of  creditors  with  dischargeable  debts  in  this, 
that,  after  the  bankrupt's  discharge,  such  a  creditor  may  continue  to 
prosecute  a  pending  action  against  him  or  institute  a  new  suit,  or  proceed 


•-'-4  In  ra  Alpert  (D.  C.)  237  Fed.  295, 
:\S  Am.  Bankr.  Rep.  451>;  In  re  Arnao 
(D.  C.)  210  Fwl.  n05,  32  Am.  Bankr.  Kei). 
KS :  Yoimjr  v.  City  Nat.  Bank  (Tex.  Civ. 
Api>.)  223  S.  W.  340. 

2  5.1  Mclntyre  v.  Kavanaugh,  242  U.  S. 
138.  37  Sup.  Ct.  38,  61  L.  Ed.  205,  38 
Am.  Bankr.  Rep.  165. 

2  56  Baker  v.  Bryant  Fertilizer  Co.  (C. 
C.  A.)  271  Fed.  473,  46  Am.  Bankr.  Rep. 
579 ;    In  re  Keeler  (D.  C.)  243  Fed.  770, 


40  Am.  Bankr.  Rep.  231;  Raymond  v. 
Cohen  (N.  II.)  112  Atl.  909. 

.267  Brown  v.  Hannagan,  210  Mass.  246, 
96  N.  E.  714. 

258Tindle  v.  Birkett.  20.'>  U.  S.  183, 
27  Sup.  (^t.  493,  51  L.  Ed.  762,  18  Am. 
I^jinkr.  Rep.  121 ;  In  re  Nuttall,  201  FimJ. 
557,  29  Am.  Bankr.  Rep.  SOO. 

lir.n  Friend  v.  Talcott,  22s  V.  S.  27,  33 
Slip.  Ct.  505,  57  L.  Ed.  718,  30  Am. 
Bankr.  Rep.  31. 

2<5'»  Winters  v.  Claitor,  54  Miss.  349. 
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in  any  legitimate  way  to  enforce  the  unsatisfied  balance  of  his  claim 
against  the  bankrupt  or  against  his  after-acquired  property,  as  if  no 
discharge  had  been  granted.  His  having  proved  his  claim  and  received 
dividends  on  it  does  not  in  any  way  estop  him  from  taking  this  course, 
and  dividends  received  are  to  be  treated  merely  as  partial  payments.*** 
But  of  course  he  must  account  or  give  credit  for  the  amount  of  any 
dividends  received,  and  also,  it  seems,  for  dividends  which  he  was  en- 
titled to  receive  and  failed  to  receive  only  in  consequence  of  his  own 
neglect.***  These  rules  apply  equally  in  the  case  of  a  composition  with 
creditors.  A  debt  which  would  not  be  barred  by  the  bankrupt's  dis- 
charge in  the  ordinary  way  will  not  be  released  by  the  composition  pro- 
ceedings, although  the  creditor  is  made  a  party  thereto,  and  accepts  his 
pro  rata  share  of  the  composition  fund.*** 

§  747.  Effect  of  Discharge  as  to  Co-Debtors  and  Persons  Jointly 
Liable. — ^The  bankruptcy  act  provides  that  "the  liability  of  a  person  who 
is  a  co-debtor  with,  or  guarantor  or  in  any  manner  a  surety  for,  a  bank- 
rupt shall  not  be  altered  by  the  discharge  of  such  bankrupt."  *•*  This 
means  that  the  liability  of  such  persons  shall  not  be  canceled,  released, 
diminished,  or  in  any  way  affected  by  the  discharge,***  the  intention  of 
the  statute  being  to  make  a  discharge  personal  to  the  debtor,  and  not  to 
release  any  other  parties  liable  with  him  or  liens  not  declared  to  be  re- 
leased.*** And  it  is  immaterial  whether  or  not  the  creditor  proves  his 
claim  in  the  bankruptcy  proceedings,**'  or  that  he  participates  in  a  com- 
position and  consents  to  the  discharge  of  the  bankrupt  thereby.***  Bank- 
ruptcy proceedings,  therefore,,  do  not  deprive  a  creditor  of  any  right  of 
action  against  third  persons,***  and  the  effect  of  the  discharge  in  bank- 
ruptcy of  one  of  the  defendants  in  a  pending  suit  is  substantially  the 


2«i  Friend  v.  Talcott,  228  U.  S.  27,  33 
Sup.  Ct.  505,  57  L.  Ed.  718,  30  Am.  Bankr. 
Rep.  31;  Strang  v.  Bradner,  114  U.  S. 
555,  5  Sup.  Ct.  1038, 29  L.  Ed.  248 ;  Stand- 
ard Sewing  Mach.  Co.  v.  Kattell,  132 
App.  Div.  539,  117  N.  Y.  Supp.  S2;  Madi- 
son Tp.  V.  Dunkle,  114  Ind.  262,  16  N.  E. 
593;  Stokes  v.  Mason,  10  R.  I.  261,  12 
N.  B.  R.  498 ;  Talcott  v.  Harris,  18  Hun. 
(N.  y.)  567;  lAramore  v.  McKinzie,  60 
Ga.  532 ;  McBean  v.  Fox,  1  111.  App.  177 ; 
Katzenstein  v.  Reid,  41  Tex.  Civ.  App. 
106,  91  S.  W.  360.  Compare  Morse  v. 
Lowell,  7  Mete.  (Mass.)  152. 

202  Richmond  v.  BrowTi,  66  Me.  373. 

268  Bayly  v.  Washington  &  Lee  Uni- 
versity. 106  U.  S.  11,  1  Sup.  Ct.  88,  27  L. 
p:d.  97 ;  In  re  Rodger,  Fed.  Cas.  No.  11,- 
991;  Lewin  v.  Thurber,  62  Ga.  25;  I^g- 
gett  V.  Barton,  40  N.  J.  Law,  83;    Tal- 


cott T.  Harris,  93  N.  Y.  567;  Scott  v. 
Olmstead,  52  Vt.  211. 

264  Bankruptcy  Act  1898,  |  16. 

2«B  Elder  v.  Pnissing,  101  111,  App. 
655;  Ward  v.  Johnson,  13  Mass^  148; 
Edwards  v.  Coleman,  2  A.  K.  Marsh. 
(Ky.)  249 ;  Hill  v.  Trainer,  49  Wis.  537, 
5  J^.  W.  926;  Polk  v.  Stephens,  118  Ark. 
438,  176  S.  W.  689;  Bass  v.  Geiger,  73 
I'la.  312,  73  South.  796 ;  Levy  v.  Barley, 
211  111.  App.  498;  First  Nat  Bank  v. 
Hoffman,  102  Kan.  465,  171  Pac.  13. 

200  Holland  v.  Cunliff,  96  Mo.  App.  67, 
69  S.  W.  737. 

267  Gurley  v.  Robertson  (Ala.)  59  South. 
043. 

26  8  Hill  V.  Trainer,  49  Wis.  537.  5  N. 
W.  926. 

269  Mattone  v.  Illinois  Surety  Co.,  123 
N.  Y.  Supp.  236. 
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same  as  if  he  had  died.*'^  But  as  to  a  suit  brought  after  the  discharge, 
on  a  joint  obligation  of  the  bankrupt  with  others,  the  bankrupt  is  a 
necessary  party  to  the  action,  because  his  discharge  is  a  personal  privi- 
lege which  may  be  waived  and  which  must  be  pleaded  if  he  means  to  take 
advantage  of  it."^  Where  several  persons  jointly  execute  an  undertaking 
in  the  name  of  a  corporation,  the  fact  that  the  creditor  proved  his  claim 
in  bankruptcy  against  the  corporation  does  not  estop  him  to  ^ue  on  the 
individual  liability  of  the  persons  executing  the  instrument.*'*  The  rule 
applies  also  to  joint  liabilities  reduced  to  judgment.  If  one  of  two  joint 
judgment  debtors  is  discharged  in  bankruptcy,  this  does  not  affect  the 
liability  of  the  other,*'*  or  the  right  of  the  creditor  to  revive  the  judg- 
ment by  scire  facias  against  the  defendant  not  discharged.*'*  And  where 
a  discharged  bankrupt  applies  for  the  cancellation  of  record  of  a  judg- 
ment standing  against  him  on  a  discharged  debt  (as  is  permitted  by  stat- 
ute in  some  states),  the  court  has  no  power  to  discharge  the  judgment  as 
against  the  other  defendants  in  the  action.*'*  The  rule  likewise  applies 
to  claims  secured  by  lien.  Thus,  where  one  mortgages  his  land  to  se- 
cure the  debt  of  another,  the  latter's  discharge  in  bankruptcy,  does  not 
affect  the  mortgage  or  release  the  mortgagor.*'*  So  also  as  between  the 
parties  to  negotiable  instruments.  The  discharge  in  bankruptcy  of  the 
maker  of  a  note  does  not  release  the  indorser,  and  vice  versa.*"  But  a 
discharge  obtained  by  a  joint  debtor  is  a  bar  to  an  action  by  his  co- 
debtor  for  contribution.*'*  Under  the  statutes  of  Washington,  an  ad- 
judication of  bankruptcy  against  a  married  man  is  also  an  adjudication 
against  the  community,  and  his  discharge  discharges  the  community.*'* 


2T0  Seymour  v.  O.  S.  Richnrdson  Fuel- 
ing Co.,  103  111.  App.  626. 

2T1  Jeuks  V.  Opp,  43  Ind.  108.  In  an 
action  against  three  obligors  on  a  bond, 
where  Judgment  goes  for  the  plaintiff, 
the  court  will  enter  a  special  Judgment 
against  one  of  the  defendants  who  has 
been  discharged  in  bankruptcy,  with  a 
perpetufil  stay  of  execution  against  him. 
Wilcox  V.  Hersch  (R.  I.)  110  Atl.  409. 

27a  Ridenour  v.  Mayo,  29  Ohio  St.  138. 

27«  Love  V.  McGill,  41  Tex.  Civ.  App. 
471.  91  S.  W.  246.  But  where  a  contrac- 
tor, to  whom  material  has  been  furnish- 
ed, is  discharged  in  bankruptcy  prior  to 
a  Judgment  creating  a  lien  for  such  ma- 
terial, the  lien  cannot  thereafter  be  fore- 
closed against  the  property  of  the  owner 
and  a  Judgment  rendered  against  him. 
Philip  Carey  Mfg.  Co.  v.  Viaduct  Place, 
1  Ga.  App.  707,  58  S.  B.  274. 


2T4  Simpson  v.  Minnix,  30  App.  D.  C. 
582. 

276  In  re  Quackenbush,  122  App.  Diy. 
456,  106  N.  Y.  Supp.  773. 

2  70  Post  V.  Losey,  111  Ind.  74, 12  N.  E. 
121,  60  Am.  Rep.  677;  Security  Sav. 
Bank  v.  Scott,  3  Cal.  App.  687,  86  Pac. 
903. 

27T  Guild  Y.  Butler,  122  Mass.  498,  23 
Am.  Rep'.  378,  16  N.  B.  R.  347 ;  King  v. 
Central  Nat.  Bank,  6  Ga.  257;  Pratt  v. 
Chase,  122  Mass.  262;  Harwell  t.  Steel, 
17  Ala.  372;  Dundee  Nat.  Bank  v. 
Strowbridge  (Sup.)  184  N.  Y.  Supp.  257 ; 
Commercial  Bank  of  Boonville  v.  Var- 
num,  176  Mo.  App.  78,  162  S.  W.  1080. 

2  78  Dean  v.  Speakman,  7  Blackf.  (Iml.> 
317;  Frentress  v.  Markle,  2  G.  Greene 
(Iowa)  553. 

27  0  Gibbons  v.  Dexter  Horton  Trust  & 
Savings  Bank  (D.  C.)  225  Fed.  424,  35 
Am.  Bankr.  Rep.  632. 
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§  748.  Same ;  Sureties  and  Guarantors. — Under  the  provision  of  the 
bankruptcy  act  that  the  liability  of  persons  who  are  guarantors  or  sure- 
ties for  a  bankrupt  shall  not  be  "altered"  by  his  discharge,  it  is  held  that 
the  liability  of  such  persons  is  not  in  any  way  released,  changed,  or 
diminished  by  the  discharge  of  the  principal  debtor.***  As  to  the  peculiar 
position  of  sureties  on  an  appeal  bond,  there  has  been  some  difference  of 
opinion.  The  general  rule  is  that  the  surety  on  such  a  bond  is  not  re- 
leased by  the  discharge  in  bankruptcy  of  the  principal  debtor,  though  the 
judgment  was  upon  a  debt  provable  and  dischargeable  in  bankruptcy, 
and  that,  in  such  a  case,  a  judgment  may  be  rendered  against  the  bank- 
rupt, but  with  a  perpetual  stay  of  execution,  which  will  preserve  the 
liability  of  the  surety.***  Some  of  the  decisions  do  not  admit  this  rule 
to  its  fullest  extent,  but  hold  that,  where  the  liability  of  the  surety  has 
become  fixed  before  the  discharge  is  granted  to  the  principal,  by  the 
affirmance  of  the  judgment  appealed  from  or  by  the  rendition  of  a  judg- 
ment on  the  bond,  then  the  liability  of  the  surety  is  not  released  or  af- 
fected, even  though  the  judgment  becomes  inoperative  as  against  the 
principal  debtor.*®*  But  where  the  appeal  bond  is  conditioned  on  the 
affirmance  of  the  judgment  or  the  dismissal  of  the  appeal,  and  no  final 
judgment  is  rendered  in  the  action  because  it  is  terminated  by  the  prin- 
cipal's discharge  in  bankruptcy  (as,  where  the  appeal  is  taken  from  the 
judgment  of  a  justice  of  the  peace  and  the  bankrupt  pleads  his  discharge 
in  the  higher  court),  then  the  liability  of  the  surety  is  extinguished  along 
with  that  of  the  principal,  or  rather,  there  is  no  breach  of  the  condition 
of  the  bond  on  which  the  surety  could  be  held  liable.***    In  the  case  of 


280  Leader  v.  MatLingly,  140  Ala.  444, 
.*]?  South.  270 ;  Boyd  v.  Agricultural  Ins. 
('o..  20  Colo.  App.  28,  76  Pac.  986 :  State 
V.  Federal  riiioii  Surety  Co.,  156  Mo. 
App.  603,  137  S.  W.  613;  D.  C.  Wise 
Coal  i^o.  V.  Columbia  Lead  &  Zinc  Co., 
123  Mo.  App.  249,  100  S.  W.  680:  Stein- 
hauer  &  Wight  v.  Adair,  20  Ga.  App.  733, 
O.*}  S.  E.  280:  Daniel  v.  Browder-Man- 
sret  Co.,  13  Ga.  App.  392,  79  S.  E.  237; 
Fir.s!t  Xat.  Bank  v.  Hoffman.  102  Kan. 
165.  171  Pac.  13;  ^rcClinttc-Marshall  Co. 
V.  City  of  New  Bedford  (Mass.)  131  N.  E. 
144.  But  a  creditor  suing  the  guarantor 
of  the  bankrupt's  obligation  will  be  sub- 
.;(^t  to  eciuities  in  the  guarantor's  favor 
^Towing  out  of  the  creditor's  having  col- 
lected collateral  of  the  debtor  hypo- 
thecated to  it  and  later  transferred  to  it 
l)y  tli(^  debtor's  trustee  in  bankruptcy  at 
a  fixed  valuation.  Neblett  v.  Cooper 
(irocery  Co.  ('J^x.  Civ.  App.)  ISO  S.  W. 
1162. 

2fii  Vandiver    v.    American    Can    Co., 


190  Ala.  352,  67  South.  299;  Chewning 
V.  Knight,  16  Ala.  App.  357,  77  South. 
969;  James  v.  Harry  Kitzenger  &  C-o., 
i;j  Ala.  App.  448,  68  South.  582 ;  Failor 
V.  Wehe,  98  Kan.  325,  158  Pac.  74 ;  Kohu, 
Weil  &  Co.  V.  Weinberg,  110  Miss.  27o, 
70  South.  353;  Tutt  v.  Fighting  Wolf 
Mining  Co.  (Mo.  App.)  209  S.  W.  304; 
Brown  &  Brown  Coal  Co.  v.  Antpzak.  164 
Mich.  110,  128  N.  W.  774.  130  N.  W.  305. 
Ann.  Cas.  1912B,  778 ;  Obcrreich  v.  Fos- 
ter, 152  111.  App.  302 ;  Sandusky  v.  Ex- 
change Bank,  81  III.  353 ;  Fisse  v.  Ein- 
stein, 5  Mo.  App.  78;  Hall  v.  Fowler,  6 
Hill  (N.  Y.)  630 ;  Knapp  v.  Anderson.  71 
N.  Y.  466. 

2  82  Slusher  v.  Hopkins,  97  S.  W.  1128, 
.^0  Ky.  I^w  Kei).  257;  St.  Louis  World 
Pub.  Co.  V.  Bialto  Grain  &  Securities  Co., 
108  Mo.  App.  470,  83  S.  W.  781;  Wil- 
liams &  Freeman  v.  Bos  worth  (Miss.) 
no  South.  0;  Bailey  v.  Reeves  (Miss.)  59 
S(mth.  S02. 

283  Lafoon  v.  Keruer,  138  N.  0.  281, 
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bonds  given  to  release  property  from  the  lien  of  an  attachment,  the  rule 
is  modified  by  the  consideration  that  an  attachment  lien  is  dissolved  by 
operation  of  the  bankruptcy  act  (in  certain  cases)  if  it  attached  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy,  but  not 
otherwise.  Hence  the  general  rule  is  that,  if  the  bond  makes  the  rendi- 
tion of  a  judgment  against  the  defendant  in  the  action  a  condition  pre- 
ce'dent  to  any  liability  on  the  part  of  the  surety,  the  defendant's  discharge 
in  bankruptcy  will  prevent  the  rendition  of  any  general  judgment  against 
him,  and  to  that  extent  prevent  the  happening  of  the  event  on  which  the 
surety's  liability  depends.  But  the  court,  in  a  proper  case,  may  render  a 
special  judgment  against  the  defendant,  to  enable  the  plaintiff  to  en- 
force the  surety's  liability  on  the  bond,  such  special  judgment  containing 
a  stipulation  for  a  perpetual  stay  of  execution  against  the  defendant. 
And  a  proper  case  for  the  entry  of  such  a  judgment  is  presented  when  the 
proceeding  in  bankruptcy  is  not  begun  until  more  than  four  months 
after  the  laying  of  the  attachment.***  In  regard  to  the  somewhat  similar 
case  of  a  bond  given  to  dissolve  a  garnishment,  it  has  been  held  that  the 
statute  does  not  apply  to  the  liability  of  a  bankrupt's  surety  on  such  a 
bond  given  in  a  suit  against  the  bankrupt  on  a  provable  debt,  pending 
at  the  time  the  bankruptcy  proceedings  were  instituted.***  But  a  surety 
on  an  injunction  bond  given  in  a  suit  to  restrain  the  enforcement  of  a 
judgment  is  not  released  from  liability  by  the  discharge  of  his  principal 
in  bankruptcy,***  nor  the  surety  on  a  forthcoming  bond  or  redelivery 
bond  or  a  claimant's  bond  given  for  goods  taken  on  execution,**^  and  the 
liability  of  a  surety  on  a  poor  debtor's  recognizance  cannot  be  reduced  to 
nominal  damages  by  reason  of  the  subsequent  adjudication  of  the  debtor 
as  a  bankrupt.***    It  is  said,  however,  that  the  discharge  in  bankruptcy 


r»0  S.  E.  654 ;  Goyer  Co.  v.  Jones,  79  Miss. 
25;{,  :\0  South.  651 ;  Otto  Youuk  &  (^o.  v. 
Howe,  150  Ala.  157,  43  South.  4SS  :  Hou.so 
V.  Schnadig,  235  111.  301,  85  N.  E.  395; 
Odell  V.  Wootteii.  38  (Ja.  224.  4  X.  H.  R. 
1S3 ;  Payne  v.  Able,  7  Bush  (Ky.)  344,  3 
Am.  Rep.  316,  4  N.  B.  R.  220:  (?lsco  Oil 
Mill  V.  Shepherd  (Tex.  Civ.  App.)  1S3  S. 
W.  13. 

2  8.4  Schunack  v.  Art  Metal  Novelty  Co., 
84  Conn.  ;«1,  80  Atl.  290;  Crook  Horner 
Co.  V.  Oilpin,  112  Md.  1,  75  Atl.  1040,  28 
I..  R.  A.  (N.  S.)  233,  136  Am.  St.  Rep.  376 ; 
Tuited  States  Wind  Engine  &  Pump  Co. 
V.  North  Penn  Iron  Co.,  227  Pa.  St.  262, 
75  Atl.  1094;  Butterick  Pub.  Co.  v.  E.  F. 
Bowen  Co.,  33  R.  I.  40.  80  Atl.  277;  Rico 
V.  NirdliuKer,  41  Pa.  Super.  Ct.  ZiH; 
Wolf  V.  Stix,  99  U.  S.  1,  25  L.  Ed.  309. 


See  Simon  Casady  &  Co.  v.  Hartzell,  171 
Iowa,  325,  151  N.  W.  97. 

2«BA.  Klipstein  &  Co.  v.  Allen-Miles 
Co..  1.36  l\H\.  385,  ()9  C.  C.  A.  229,  14  Am. 
i>ankr.  Rep.  15.  But  see  National  Sure- 
ty Co.  V.  Medlock,  2  Ga.  App.  665,  58  S. 
B.  1131. 

28«  Stun  V.  Beddeo,  78  Neb.  119,  112 
N.  W.  315,  14  L.  R.  A.  (N.  S.)  507 ;  Mar- 
tin Furniture  Co.  v.  Massey,  135  Tenn. 
33S,  186  S.  W.  451. 

•-•**7Evan8  V.  Rea  (Tex.  Ciw  App.)  193 
S.  W.  707;  Plnkard  v.  Willis,  24  Tex. 
Civ.  App.  69,  57  S.  W.  891 ;  Cermak  v. 
Aldrich,  209  111.  App.  204  ;  Evans  v.  Rea, 
lOS  Tox.  2(]0,  191  S.  W.  1133 ;  Do  Loach 
v.  Kennedy,  23  Ga.  App.  736,  99  S.  B. 
314. 

2««  Cari)€nter  v.  Goddard,  191  Mass. 
54,  76  N.  E.  953. 
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*  of  the  principal  in  a  bail  bond  given  by  him  in  a  civil  action,  before  the 
liability  of  the  bail  became  fixed,  is  a  discharge  of  the  bond.*'* 

But  the  provision  of  the  statute  is  not  restricted  to  the  case  of  sure- 
ties on  bonds  given  in  judicial  proceedings.  It  applies  so  as  to  prevent 
the  release  of  a  surety  on  a  note  by  the  discharge  of  the  principal  debt- 
or,**^ and  to  the  case  of  one  who  has  guarantied  the  payment  of  the  rent 
reserved  in  a  lease  to  the  bankrupt,*'^  and  to  the  surety  on  a  bond  given 
by  a  contractor  for  the  erection  of  a  bridge  or  building,  the  construction 
of  a  road,  or  other  work.***  The  statute  is  not  even  restricted  to  cases  of 
technical  suretyship.  Thus,  where  a  partnership  is  dissolved  and  the 
debts  are  assumed  by  one  of  the  partners,  he  becomes  the  principal 
debtor  and  the  other  partner  assumes  a  position  analogous  to  that  of  a 
surety.  If  then  the  principal  debtor  is  discharged  in  bankruptcy,  this 
will  not  release  the  other  partner.***  So,  where  a  wife  executes  a  mort- 
gage on  her  own  real  estate  for  the  purpose  of  securing  the  individual 
debt  of  her  husband,  she  is  his  surety  to  the  extent  of  the  property  which 
she  mortgages,  and  the  mortgage  is  not  released  by  the  husband's  dis- 
charge in  bankruptcy  from  the  debt  secured.*** 

§  749.  Same ;  Contribution  Between  Sureties. — A  discharge  in  bank- 
ruptcy cannot  be  pleaded  in  defense  to  an  action  brought  by  one  co-sure- 
ty against  another  for  contribution,  when  the  entire  debt  of  the  princi- 
pal, for  which  the  parties  were  jointly  bound  as  sureties,  was  paid  by  the 
plaintiff,  thus  founding  his  right  to  contribution,  after  the  discharge  of 
the  defendant.***  But  if  the  obligation  to  make  contribution  became  a 
fixed  liability  of  the  defendant  before  his  discharge,  it  would  naturally 
be  a  provable  claim  against  his  estate  in  bankruptcy,  and  so  would  be 
released  by  the  discharge. 

§  750.  Partnership  and  Individual  Debts. — Where  one  member  of 
a  partnership  files  his  voluntary  petition  in  bankruptcy,  seeking  a  dis- 
charge from  both  individual  and  firm  debts,  and  lists  both  classes  of  debts 


2  80  Keyes  v.  Bennett,  218  111.  625,  75 
N.  E.  1075,  affirming  122  111.  App.  60. 
And  see  Almon  H.  Fogg  Co.  v.  Bartlett, 
106  Me.  122,  75  Atl.  3S0, 138  Am.  St.  Rep. 
388;    Jones  v.   State,  28  Ark.   119. 

2  90  Mace  v.  TVells,  7  How.  272,  12  L. 
Ed.  698;  Hardy  v.  Carter,  8  Humph. 
(Tenn.)  153;  Wolfboro  Loan  &  Banking 
Co.  V.  Rollins,  195  Mass.  323,  81  X.  E. 
204 ;  Cilley  v.  Colby,  61  N.  H.  63 ;  Buch- 
holz  V.  Feiistel,  179  111.  App.  396. 

2t)i  Witthaus  V.  Zimmermann,  91  App. 
Div.  202,  86  N.  Y.  Supp.  315 ;  Dersch  v. 
Walker,  89  S.  W.  233,  28  Ky.  Law  Rep. 
::25:  Rafforty  v.  Klein,  256  Pa.  481,  100 
Atl.  945. 


2»2  Empire  State  Surety  Co.  v.  City  of 
Des  Moines,  152  Iowa,  531,  131  N.  W. 
870,  132  N.  W.  837;  Kimmel  v.  State 
(Ind.  App.)  130  N.  E.  239. 

203  Schmitt  V.  Greenberg,  58  Misc.  Rey. 
570,  109  N.  Y.  Supp.  881. 

2  94  Burtis  V.  Wait,  33  Kan.  478,  6  Pac. 
783. 

2  05  Dunn  V.  Sparks,  1  Ind.  397,  50  Ain. 
Dec.  473:  s.  c,  7  Ind.  490;  Dole  v. 
Warren,  32  Me.  94,  52  Am.  Dec  640; 
WyckofiP  V.  Gardner  (N.  J.)  5  AtL  801; 
Goss  V.  Gibson,  8  Humph.  (Tenn.)  197; 
Liddell  v.  Wiswell,  59  Vt.  365.  8  Atl.  680; 
Byers  v.  Alcorn,  6  III.  App.  39;  Smith 
V,  Ilodson,  50  Wis.  279,  6  N.  W.  812. 
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in  his  schedule,  and  is  adjudged  bankrupt,  but  no  adjudication  is  made 
against  the  partnership  as  such,  the  creditors  of  the  firm  may  prove 
their  debts  against  the  bankrupt,  and  cause  his  interest  in  the  firm 
property  to  be  subjected  to  the  payment  thereof;  and  if  a  proper  foun- 
dation is  laid  in  the  pleadings  and  notices  to  creditors,  the  discharge 
granted  to  the  bankrupt  will  release  him  from  both  classes  of  debts.^*^ 
But  if  neither  the  petition  for  adjudication,  the  notice  to  creditors,  nor 
the  application  for  discharge  makes  any  reference  to  partnership  lia- 
bilities, or  asks  relief  against  firm  debts,  such  debts  will  not  be  af- 
fected by  the  discharge.**'  In  the  individual  bankruptcy  of  one  part- 
ner, his  co-partner  may  prove  a  claim  against  him  for  a  liability  grow- 
ing out  of  the  partnership  affairs,  if  it  is  fixed  and  certain  or  capable 
of  being  liquidated,  and  the  omission  to  prove  it  in  this  case  will  bring 
it  within  the  operation  of  the  discharge.*®*  But  where  the  partner  in 
bankruptcy  had  assumed  and  agreed  to  pay  the  firm  debts,  on  a  previ- 
ous dissolution,  and  a  judgment  is  entered  on  a  firm  debt,  which  the 
other  partner  is  compelled  to  pay,  but  after  the  commencement  of  the 
bankruptcy  proceedings,  and  hence  not  in  time  for  proof  and  allowance, 
the  partner  so  paying  may  maintain  an  action  to  recover  the  amount 
paid,  notwithstanding  the  discharge  of  the  bankrupt.***  Where  one 
partner  thus  secures  his  release  from  the  firm  debts,  the  defense  is  per- 
sonal to  him  and  available  only  so  far  as  his  individual  liability  is 
concerned,  and  will  not  ordinarily  affect  the  responsibility  of  the  other 
partners.***  But  it  has  been  held  that  a  discharge  in  bankruptcy  of  one 
partner  on  a  firm  debt  is  a  good  defense  to  an  action  against  the  two 
partners  to  renew  a  judgment  on  a  partnership  debt,  where  it  appeared 
that  the  process  in  the  action  was  served  only  on  the  partner  who  had 
been  discharge,  and  where  the  firm  had  been  dissolved  many  years  be- 
fore, and  the  judgment  creditor  had  actual  knowledge  that  it  had  as- 
signed the  firm  and  individual  property  under  the  state  insolvency  law, 


i»«  Lesser  v.  Gray,  236  U.  S.  70,  35 
Sup.  Ct.  227,  59  L.  Ed.  666,  34  Am. 
Bankr.  Rep.  8;  Gordon  v.  Texas  Co., 
119  Me.  49,  109  Atl.  r»68;  In  re  Dia- 
mond, 149  Fed.  '407,  79  C.  C.  A.  227,  17 
Am.  Bankr.  Rep.  5(i3;  In  re  Kaufman, 
136  Fed.  262,  14  Am.  Bankr.  Rep.  393; 
Jarecki  Mfg.  Co.  v.  McElwaine,  107  Fed. 
249,  5  Am.  Bankr.  Rep.  751;  In  re 
I^aughlin,  96  Fed.  580,  3  Am.  Bankr. 
Rep.  1;  Loomls  v.  Wallblom,  94  Minn. 
392,  102  N.  W.  1114,  69  L.  R.  A.  771, 
3  Ann.  Cas.  798;  New  York  Institution 
for  Instruction  of  Deaf  and  Dumb  v. 
Crockett,  117  App.  Div.  269,  102  N.  Y. 
Supp.    412;     Berry    Bros.    v.    Sheehan, 


115  App.  Dlv.  488,  101  N.  Y.  Supp. 
371.  But  compare  In  re  Gmber,  120 
App.  Div.  297, 113  N.  Y.  Supp.  923;  Dodge 
V.  Kaufman,  46  Misc.  Rep.  248,  91  N.  Y. 
Supp.  727.  And  see  Murphy  v.  Nichol- 
son, 87  N.  J.  Law,  278,  94  Atl.  62. 

297  In  re  McFaun,  96  Fed.  592,  3  Am. 
Bankr.  Rep.  66. 

2  08Dycus  V.  Brown,  135  Ky.  140,  121 
S.  W.  1010,  28  L.  R.  A.  (N.  S.)  190. 

2  99  Ogilby  V.  Munro,  52  Misc.  Rep.  170, 
101  N.  Y.  Supp.  753;  Hefner  T.  Hefner, 
26  S.  D.  704,  127  N.  W.  634. 

300  Kimmel  v.  State  (Ind.  App.)  130  N. 
E.  239. 
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and  where  it  did  not  appear  that  any  firm  assets  existed,  provided  that 
the  claim  was  properly  scheduled  and  notice  thereof  duly  given.*** 

But  individual  partners  cannot  be  discharged  from  partnership  debts 
under  an  adjudication  against  the  partnership  only ;  and  the  discharge 
of  a  firm,  where  the  partners  are  not  severally  adjudicated  bankrupt, 
does  not  release  them  personally  from  the  partnership  debts.*^  If  some 
of  the  members  of  a  bankrupt  firm  wrongfully  converted  stock  certifi- 
cates, so  as  to  create  a  liability  for  "willful  and  malicious  injury  to  the 
property  of  another,"  not  dischargeable  in  bankruptcy,  those  members 
of  the  firm  who  did  not  participate  in  such  wrongful  acts  are  neverthe- 
less not  released  from  liability  for  such  debts  by  the  discharge  in  bank- 
ruptcy.*** 

§  751.  Discharge  of  Corporation  and  Effect  on  Liabilities  of  Offi- 
cers and  Stockholders. — Since  the  effect  of  a  discharge  in  bankruptcy 
is  to  release  only  the  bankrupt's  personal  liability,  and  since  the  six- 
teenth section  of  the  bankruptcy  act  expressly  provides  that  "the  lia- 
bility of  a  person  who  is  co-debtor  with,  or  guarantor  or  in  any  man- 
ner a  surety  for,  a  bankrupt  shall  not  be  altered  by  the  discharge  of 
such  bankrupt,"  the  discharge  of  a  bankrupt  corporation  does  not  re- 
lease its  stockholders,  directors,  or  ofhcers  from  any  statutory  liability 
imposed  upon  them  to  be  answerable,  in  whole  or  in  part,  for  the  debts 
of  the  corporation;  and  if  the  law  of  the  state  makes  the  recover}-  of 
a  judgment  Against  the  corporation  a  prerequisite  to  any  proceeding 
against  the  stockholders  or  officers,  the  discharge  of  the  corporation  will 
not  prevent  creditors  from  subsequently  taking  judgment  against  it  in  a 
state  court  in  such  limited  form  as  may  enable  them  to  enforce  the  sec- 
ondary liability  of  the  stockholders  or  ofticer^.^***'  And  the  fact  that 
creditors  may  have  proved  their  claims  in  bankruptcy  against  the  cor- 
poration, and  received  dividends  thereon,  does  not  prevent  them  from 
collecting  the  unpaid  balance  in  this  way.^^*     Further,  the  fact  that  a 


801  Loomis  V.  WaUblom,  94  Minn.  ^92, 
102  N.  W.  1114,  69  L.  R.  A.  771,  3  Anu. 
Cas.  708. 

•»02  lu  re  riiicus,  147  Fed.  621,  17  Am. 
Kankr.  Rep.  .TU;  In  re  Bertenshaw,  157 
Fed.  :i(\:i,  10  Am.  Bankr.  Rep.  577; 
Schroeder  v.  Frey,  60  Iliin,  5S.  14  N.  Y. 
Supp.  71 ;  Wm.  R.  Moore  Dry  Goods  Co. 
V.  Ford  (Ark.)  225  S.  W.  320.  But  see 
Young  V.  Stevenson.  73  Ark.  480,  84  S.  W. 
623.  And  compare  Abbott  v.  Anderson, 
184  lU.  App.  598. 


80  8  Kavanaugli  v.  Mclntyre,  210  X.  Y. 
175,  104  X.  E.  135. 

3  04  In  re  Marshall  Paper  Co.,  102  Fed. 
872.  43  C.  O.  A.  38,  4  Am.  Bankr.  Rep. 
468:  s.  e..  05  F<m3.  419,  2  Am.  Bankr.  Rep. 
653;  f:isbree  v.  Burt.  24  R.  I.  322,  5:? 
Atl.  60;  Way  v.  Barney,  116  Minn,  2S5, 
133  X.  W.  801,  38  Jj.  R.  A.  (X.  S.)  64S, 
Ann.  Cas.  1913A,  719;  Oiickasaw  Hotel 
Co.  V.  C.  B.  Barker  Const.  Co.,  135  Tenn. 
.•505.  186  S.  W.  115,  L.  R.  A.  1916F,  1W>. 

:»or.  First  Xat.  Bank  v.  Hingham  Mfg. 
Co.,  127  Mass.  563. 
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corporation  has  been  adjudged  bankrupt  does  not  relieve  stockholders 
of  debts  contracted  as  partners.*®* 

§  752.  Effect  of  Discharge  as  to  Securities  and  Liens. — While  a 
discharge  in  bankruptcy  releases  the  debtor  from  personal  liability  for 
the  debts  proved  and  frees  his  after-acquired  property  from  the  claims 
of  creditors,  it  does  not  divest  or  in  any  way  affect  a  valid  lien  existing 
on  property  of  the  bankrupt,  provided,  first,  that  the  lien  is  not  of 
the  kind  stricken  down  by  the  commencement  of  bankruptcy  proceed- 
ings within  four  months  after  its  inception,  and  second,  that  the  prop- 
erty has  not  been  brought  within  the  jurisdiction  of  the  bankruptcy  court 
and  administered  by  it.*®'  In  the  latter  case,  of  course,  the  rights  of 
the  lien  creditor  will  be  adequately  safeguarded.*^  And  where  a  debt 
is  discharged  in  bankruptcy  pending  an  action  in  a  state  court  to  re- 
cover the  same,  and  there  is  a  lien  created  by  law  incident  to  such 
debt,  a  plea  in  bar  of  further  proceedings  in  the  case  will  not  preclude 
the  court  from  rendering  such  a  judgment  as  may  be  necessary  to  ena- 
ble the  plaintiff  to  enforce  the  lien.***  This  rule  applies  (among  oth- 
ers) to  mechanics'  liens,***  and  to  a  vendor's  lien  for  purchase  money, 
where  such  a  lien  is  recognized  by  the  laws  of  the  particular  state,*^^ 
and  to  an  equitable  lien,**^  and  to  a  suit  by  a  creditor  to  enforce  a  trust 
in  land  held  by  the  debtor's  wife.***    So,  a  discharge  in  bankruptcy  se- 


808  Virginia-Carolina  Chemical  Co,  v. 
Fisher,  58  Fla.  377,  50  South.  504. 

T« 7  Butler  Cotton  OH  Co.  v.  *  Collins 
(Ala.)  75  South.  975;  Gray  v.  Bank  of 
Hartford,  137  Ark.  232,  20<S  S.  W.  302: 
American  Improvement  Co.  v.  Lilienthal 
(Cal.  App.)  1S4  Pac.  692:  Wills  v.  E.  K. 
Wood  Lumber  &  Mill  Co.,  29  Cal.  App. 
07.  154  Pac.  fil3:  Frey  v.  MrGaw.  127 
>fd.  23.  95  Atl.  960,  L.  R.  A.  1916D,  113: 
I'axtou  V.  Scott,  66  Neb.  385,  92  N.  W. 
611:  Mallin  v.  Wenham,  209  111.  252,  70 
X.  E.  564.  65  L.  R.  A.  602.  101  Am.  St. 
Itep.  2.^3:  Taylor  v.  Marshall,  153  111. 
App.  409:  Morganstein  v.  Commercial 
Nat.  Bank,  125  111.  App.  397:  McDonald 
V.  n.  E.  Taylor  &  Co.,  144  App.  Div.  329, 
128  X.  Y.  Supp.  1048;  Wyckoff  v.  WH- 
liams,  136  App.  Div.  495,  121  N.  Y.  Supp. 
189:  Stevenson  v.  Bird,  168  Ala.  422.  5.3 
South.  93:  Newberry  Shoe  Co.  v.  Collier, 
111  Va.  288,  68  S.  E.  974;  John  T^slie 
Paper  Co.  v.  Wlieeler,  23  N.  D.  477,  137 
X.  W.  412,  42  L.  R.  A.  (X.  S.)  292;  Caus- 
ey Lumber  Co.  v.  Connor,  6  Ga.  App.  444, 
65  S.  E.  194;  McCall  v.  Herring,  116 
Ga.  235,  42  S.  E.  468;    Philmon  v.  Mar- 


shall. 116  Ga.  811,  43  S.  E.  48;  Evans  v. 
Rounsaville,  115  Ga.  684,  42  S.  E.  100: 
Smith  V.  Zachry,  115  Ga.  722,  42  S.  E. 
102;   Darling  y.  Woodward,  54  Vt.  101. 

808  First  Xat.  Bank  v.  Hoffman,  102 
Kan.   465,   171   Pac.   13. 

3o»  Bank  of  Commerce  v.  Elliott,  109 
Wis.  648,  85  N.  W.  417. 

•«  10  Jensen  v.  Dorr.  23  Cal.  App.  701, 
139  Pac.  6.-10:  Chickasaw  Hotel  Co.  v.  C. 
\\  Barker  Const.  Co.,  135  Tenn.  205,  186 
S.  W.  11.5,  L.  R.  A.  1916F,  106;  Holland 
v.  (\inliff,  9(5  Mo.  App.  67,  69  S.  W.  737: 
.McCiillough  V.  Caldwell,  5  Ark.  237; 
Jensen  v.  Dorr,  1.59  Cal.  742,  116  Pac. 
553.  See  Ricks  v.  Smith,  20  Ga.  App. 
491,  93  S.  E.  116. 

311  Graves  v.  Coutant,  31  N.  J.  E<i. 
763;  White  v.  Hartman,  26  Colo.  App. 
475.  145  Pac.  716.  See  Graham  v.  Rich- 
erson,  115  Ga.  1002,  42  S.  E.  .374;  Pace  v. 
Berry,  176  Ky.  61.  195  S.  W.  131. 

aiaEisman  v.  Whalen,  39  Ind.  App. 
.350,  79  X.  E.  514,  1072. 

31 »  Evans  v.  Staalle,  88  Minn.  253,  92 
N.  W.  951. 
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cured  by  the  debtor  in  a  judgment,  without  notice  to  an  attorney,  who 
had  filed  a  lien  against  the  judgment  for  his  fee,  no  mention  of  the  Hen 
having  been  made  in  the  schedule  of  debts,  does  not  discharge  the  at- 
torney's interest  in  the  judgment  or  bar  his  right  to  use  the  judgment 
to  collect  the  amount  of  his  lien.'"  And  the  right  created  by  the  as- 
signment, as  security,  of  one's  expectancy  in  the  estate  of  his  living 
ancestor  is  a  lien  enforceable  against  him  after  his  discharge  in  bank- 
ruptcy.^^* But  the  right  of  a  judgment  creditor  to  proceed  under  a 
state  statute  to  reach  the  excess  above  the  statutory  homestead  valua- 
tion of  the  homestead  of  the  debtor  is  destroyed  by  the  latter's  dis- 
charge in  bankruptcy,  if  the  judgment  was  based  on  a  claim  provable 
in  bankruptcy,  and  no  proceedings  Jo  reach  the  homestea'd  had  been 
begun  at  the  time  of  the  discharge.*^* 

In  regard  to  an  assignment  of  wages,  it  appears  that  a  discharge  in 
bankruptcy  will  not  defeat  the  right  of  the  assignee  to  recover  the 
wages  in  so  far  as  the  same  have  been  earned  and  assigned  before  the 
discharge,**'  though  it  will  release  the  bankrupt  from  personal  liabil- 
ity.'" But  an  assignment,  as  security  for  a  debt,  of  wages  thereafter 
to  be  earned  by  the  debtor,  either  under  a  general  or  specific  employ- 
ment, creates  no  lien  until  the  wages  have  been  earned,  and  where,  be- 
fore that  time,  the  debtor  is  adjudged  a  bankrupt  and  is  subsequently 
discharged,  the  debt  is  extinguished  from  the  date  of  the  adjudication, 
and  no  lien  arises  as  to  wages  earned  thereafter,  but  the  same  become 
the  property  of  the  bankrupt  free  from  the  claims  of  all  his  creditors, 
including  the  assignee.'" 

§  753.  Same;  Attachment  and  Garnishment. — In  certain  circum- 
stances the  bankruptcy  act  destroys  the  lien  of  an  attachment  levied 
within  four  months  prior  to  the  institution  of  bankruptcy  proceedings. 


8i4Lown  V.  Casselman  (N.  D.)  141  N. 
W.  73. 

815  Bridge  v.  Kedon,  163  Cal.  493,  126 
Pac.  149,  43  L.  R.  A.  (N.  S.)  404;  Du- 
mont,  Roberts  &  Co.  v.  McDougal,  200 
in.  App.  583. 

sicRoggs  V.  Ehinn,  160  Cal.  283,  116 
Pac.  743. 

817  Wabash  R.  Co.  v.  Meyer.  119  HI. 
App.  108 ;  Rniilins  v.  Levi,  232  Mass.  42. 
121  N.  E.  500. 

818  Mitchell  y.  Leland,  190  Mass.  258, 
76  N.  E.  670. 

310  Draeger  v.  Wisconsin  Steel  Co., 
194  111.  App.  440;  Hupp  v.  I'nion  Pac.  R. 
Co..  09  Neb.  654,  157  N.  W.  343,  L.  R.  A. 
1916E,  247 ;  Rate  v.  American  Smelting 


&  Refining  Co.,  56  Mont  277,  184  Pac. 
478;  In  re  West,  128  Fed.  205,  11  Am. 
Bankr.  Rep.  782;  In  re  Home  Discount 
Co.,  147  Fed.  538,  17  Am.  Bankr.  Rep. 
168;  In  re  Ludeke,  171  Fed.  292,  22  Am. 
Bankr.  Rep.  467 ;  Leitch  v.  Northern  Pac. 
Ry.  Co.,  95  Minn.  35,  103  N.  W.  704,  5 
Ann  Cas.  63 ;  Levi  v.  Loevenhart  ft  Co., 
138  Ky.  133,  127  S.  W.  748,  30  L.  R.  A. 
(X.  S.)  375,  137  Am.  St.  Rep.  377.  But 
compare  Mallin  v.  Wenham,  209  111.  252. 
70  N.  E.  564,  65  L.  R.  A.  602,  101  Am. 
St.  Rep.  233;  Citizens'  Loan  Ass'n  v. 
Boston  &  M.  R.  R.,  196  Mass.  528,  82  N. 
E.  696,  14  L.  R.  A.  (N.  S.)  1025.  124  Am. 
St.  Rep.  584,  13  Ann.  Cas.  365.  And  see 
Monarch  Dis(»ount  Co.  v.  Chesapeake  & 
O.  Ry.  Co.,  285  111.  233,  120  N.  E.  743. 


1471 


DEBTS  AFFECTED   BY   DI8CHARQB 


§  753 


Where  these  circumstances  concur,  and  the  debt  in  question  is  one  prov- 
able in  the  bankruptcy,  not  only  will  the  lien  of  the  attachment  be  dis- 
solved, but  the  liability  of  sureties  on  a  bond  given  to  dissolve  the  at- 
tachment will  be  released  by  the  debtor's  discharge  in  bankruptcy.**® 
But  in  cases  where  the  attachment  was  levied  more  than  four  months 
before  the  bankruptcy  and  is  otherwise  valid,  it  will  not  be  dissolved  or 
released  by  the  discharge  of  the  bankrupt,  though  the  original  debt  may 
be  extinguished  thereby.'**  In  that  case,  the  plaintiff  in  attachment  is 
entitled  to  the  entry  of  a  special  judgment  enforceable  only  against  the 
•attached  property  and  an  execution  in  accordance  therewith.***  And  a 
judgment  against  the  bankrupt  which  is  specified  to  be  enforceable 
against  certain  attached  property  and  not  otherwise,  though  in  form  a 
judgment  for  money,  sufficiently  recognizes  the  effect  of  his  discharge 
and  protects  him  against  any  unsatisfied  balance  of  the  debt  after  exe- 
cution sale.***  If  the  attached  property  has  already  been  released,  on 
the  execution  of  a  forthcoming  bond,  recognizance,  or  other  obligation 
permitted  by  the  local  practice,  there  is  nothing  in  the  bankruptcy  act 
to  prevent  the  rendition  of  a  formal  judgment  against  the  banlfrupt  de- 
fendant, with  a  perpetual  stay  of  execution,  so  as  to  enable  the  plaintiff 
to  proceed  against  the  sureties  on  such  bond  or  obligation.***  The  rules 
are  much  the  same  in  the  case  of  a  garnishment.  In  some  states,  the 
interest  which  the  plaintiff  acquires  in  the  property  or  credits  of  the  de-' 
fendant,  by  service  of  garnishee  process  on  a  person  liable  to  thef  defend- 
ant as  a  debtor  or  a  custodian  of  his  property,  is  recognized  as  a  lien, 
and  an  action  pending  to  recover  a  debt  which  has  been  dischfirged  in 
bankruptcy,  having  a  garnishee  action  incidental  thereto,  will  survive 


3  20  Windisch-Muhlhauser  Brewing  Co. 
V.  Slmms,  129  La.  134,  55  South.  739; 
Sanderson  v.  Buckley,  111  Miss.  748,  72 
South.  148. 

321  In  re  Blumberg,  94  Fed.  476, 1  Am. 
Bankr.  Rep.  (Ui3;  Grandin  v.  First  Nat. 
Bank,  70  Nel).  730,  98  N.  W.  70 ;  Powers 
Dry  Goods  Co.  v.  Nelson,  10  N.  D.  580, 
SS  N.  W.  703,  .58  L.  R.  A.  770 ;  Sims  v. 
Jacobson,  51  Ala.  186.  Where  the  bank- 
rupt, sued  more  than  four  months  be- 
fore the  petition,  deposited  with  plain- 
tiff's counsel  a  sum  of  money  which  was 
to  stand  in  lieu  of  an  attachment,  the 
discharge  in  bankruptcy  barred  the  cred- 
itor's right  to  such  fund,  there  oeiug  no 
lien  perfected  by  injunction  or  attach- 
ment. Fingold  V.  Schachter,  223  Mass. 
274,  111  N.  E.  903. 

32  2  Stickney  &  Babcock  Coal  Co.  v. 
Goodwin,  95  Me.  246,  49  Atl.  1039,  85  Am. 
St.    Rep.   408;    American    Agricultural 


Chemical  Co.  v.  Huntington,  99  Me.  361, 
59  Atl.  515;  Johnson  v.  Collins,  116 
Mass.  392:  Stockwell  v.  Silloway,  113 
Mass.  382;  Bosworth  v.  Pomeroy,  112 
Mass.  293 ;  Bates  v.  Tappan,  99  Mass. 
376;  Davenport  v.  Til  ton,  10  Mete.  (Mass.) 
320. 

.ra3  F.  Mayer  Boot  &  Shoe  Co.  v.  Fer- 
guson, 19  N.  D.  496,  126  N.  W.  110. 

3  24  Hill  V.  Harding,  130  U.  S.  699,  9 
Sup.  Ct.  725,  32  L.  Ed.  lOaS ;  C.  D.  Smith 
&  Co.  V.  Lacey,  86  Miss.  295,  38  South. 
311,  109  Am.  St.  Rep.  707;  Barnstable 
Sav.  Bank  v.  Higgins,  124  Mass.  115: 
Danforth  Mfg.  Co.  v.  M.  L.  Barrett  & 
Co.,  138  111.  App.  244.  See  Hamilton  v. 
Bryant,  114  Mass.  543,  14  N.  B.  R.  479; 
Carpenter  v.  Turrell,  100  Mass.  450 ;  Van 
Zandt  Jacobs  &  Co.  v.  Steiber,  90  Conn. 
507,  97  Atl.  763;  Tormey  v.  Miller,  31 
Cal.  App.  469,  160  Pac.  858;  Light  v. 
Hunt.  17  Ga.  App.  491.  87  S.  E.  763. 
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the  discharge,  so  far  as  to  permit  a  judgment  in  form  against  the  de- 
fendant, enforceable  as  to  the  equitable  lien  secured  in  the  garnishee  ac- 
tion.'** And  if  so  broad  a  rule  as  this  might  not  be  recognized  in  all 
jurisdictions,  at  least  it  is  held  that  where  a  judgment  lien  has  been  ob- 
tained against  the  property  of  the  garnishee,  the  discharge  in  bankrupt- 
cy of  the  principal  debtor  will  not  release  the  lien.'*' 

§  754.  Same;  Lien  by  Creditor's  ^uit. — A  suit  by  a  judgment  cred- 
itor to  set  aside  an  alleged  fraudulent  conveyance  and  subje'ct  the  prop- 
erty to  his  claim  is  not  barred  by  the  discharge  in  bankruptcy  of  the  debt- 
or pending  the  action,'*'  but  the  suit  may  proceed  as  an  action  in  rem 
against  the  property  affected  and  on  which  it  creates  a  lien,  although 
the  person  and  future  assets  of  the  debtor  have  been  exonerated  by  the 
discharge,'**  provided,  of  course,  that  the  land  in  suit  has  not  been 
brought  within  the  jurisdiction  of  the  court  of  bankruptcy  and  there 
administered. '*•  So,  the  lien  obtained  on  an  equitable  interest  of  a 
judgment  debtor  by  the  institution  of  a  creditor's  action  to  reach  such 
interest  is  not  lost  by  the  subsequent  discharge  in  bankruptcy  of  the 
judgment  debtor."® 

§  755.  Same;  Mortgages. — Since  a  bankrupt's  equity  of  redemption 
in  mortgaged  premises,  if  it  has  any  value,  is  an  asset  which  must  be 
made  available  for  the  satisfaction  of  his  general  creditors,"*  it  is  with- 
in the  jurisdiction  of  the  court  of  bankruptcy  to  stay  a  pending  foreclo- 
sure of  the  mortgage  in  a  state  court,"*  to  allow  the  trustee  to  redeem 
from  the  mortgage,"'  or  to  order  the  sale  of  the  mortgaged  property 
either  subject  to  the  mortgage  or  free  from  its  lien."*  But  if  the  rights 
of  the  mortgage  creditor  are  not  in  some  such  way  brought  into  the 

32.'i  Bank  of  Commerce  v.  Elliott,  109  ssoWahlheimer  v.  Truslow,  106  App. 

WMs.  648,  S-i)  N.  W.  417 ;  i:iner  v.  Doran,  Div.    73,  94  N.  T.  Supp.  137.     But    see 

1«7  App.  Div.  2r)0.  in2  N.  Y.  Supp.  655;  Rowen  &  Thomas  v.  Keller,  130  Ga.  31. 

Friedman    v.    Gibbons,    101    Mis(\    Rep.  CO  S.  E.  174,  124  Am.  St.  Rep.  164,  as  to 

356,  1(!7  N.  Y.  Supp.  6S5 :  Rosen  v.  Wy-  a  suit  in  rem  by  a  creditor  (not  holding  a 

gand,  174  N.  Y.  Supp.  672.  lien)    to  reach  exempt  property    of  the 

a2o  Marx  v.  Hart,  166  Mo.  rm.  66  S.  bankrupt,  homestead  rijrhts  having  been 

W.  2(U),  S<>  Am.  St.  Rep.  715:  Holland  v.  waived  as  to  the  particular  debt 

Cunliff,  06  Mo.  App.  67,  69  S.  W.  737.  '"  Supra,  §  325. 

Bur  see  Jefferson  Transfer  Co.  v.  Hull,  ^"  Supra,  §§  190.  569. 

166  Wis.  438,  166  N.  W.  X.  *''  ^upra,  §$  305.  570. 

*,.!>       u       o    «*K   ii«rr         om    no  «'»*  ^upra,  §§  470,  471.  571.    Where  the 

»2  7  Rnnoh  V.  Smith,  116  Tenn.  201,  93       ^„i.^«    ^<»  «.>♦         ,         ^    i.  ,    ^^  , 

S.  W.  so :  Flint  V.  Olmlonpka.  78  Neb.      ZrZJmZl,l  ZZ"!  ,\  \"''T 

594.  ni  N.  W.  4«r..  IS  L.  R.  A.  (N.  S.)  309.       """  "l"^  ^i n.  r  ITJ  In„     ^^,  ""^T ' 
-oo  A       CJ4.   T»  ..   r-on  *"^  the*hold(T  was  allowed  his  claim 

126  Am.  St.  Rep.  639.  ^^^^j,^^^    ^^^  bankrupt  estate,    and  the 

a2.  Phelps  V.  Curts.  SO  111.  109.  16  N.  mortpi^ed    property   was   sold    by  the 

B^  R.  S5:  Storm  v.  Waddell,  2  Sandf.  Ch.  banlvrupt's  trustee  under  agreement  with 

(>^.  Y.)  494.  the  holder,  the  discharge  in  bankruptcy 

320  Flint   V.  Clmloupka.   78  Neb.  594,  would  release  any  unsold  property  from 

111  N.  W.  465,  13  i:.  R.  A.  (N.  S.)  309, 126  the  lien.     First  Nat.  Bank  v.  Hoffman, 

Am.  St.  Rep.  639.  102  Kan.  405,  171  Pac.  13. 
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bankruptcy  court  for  adjudication,  or  voluntarily  submitted  by  him  to 
that  court,  and  assuming  the  mortgage  not  to  be  voidable  as  either  a 
preference  or  a  fraudulent  transfer  of  property,  then  the  lien  of  it  is  not 
divested  or  in  any  way  aflFected.  by  the  discharge  of  the  mortgagor 
in  bankruptcy,  though  the  debt  secured  be  provable  and  so  discharge- 
able.*'* And  although  a  discharge  in  bankruptcy  frees  the  after-acquired 
property  of  the  bankrupt  from  liability  for  his  prior  debts,  so  that  it 
cannot  be  taken  in  execution  for  them,  yet  it  does  not  affect  the  lien  of  a 
mortgage  previously  made  by  the  bankrupt,  for  a  valuable  consideration 
on  a  contingent  interest  which  vests  after  the  discharge,***  or  on  a  new 
or  more  perfect  title  subsequently  acquired  by  the  bankrupt  to  the  same 
property.**'  And  where  a  deed  to  land  executed  by  the  defendant  was 
in  fact  a  mortgage,  the  fact  that  his  equity  was  not  scheduled  as  a  part 
of  his  assets  in  subsequent  bankruptcy  proceedings  is  no  ground  for  an 
adjudication  of  the  fee  title  in  the  plaintiff  after  the  discharge  of  the 
trustee  in  bankruptcy.***  But  a  discharge  of  the  mortgagor  in  bankrupt- 
cy pending  foreclosure  proceedings  will  prevent  the  subsequent  rendi- 
tion of  a  decree  for  the  deficiency.***  Where,  however,  the  mortgagor 
went  through  bankruptcy  and  obtained  his  discharge,  without  the  mort- 
gagee having  any  notice  of  the  bankruptcy  proceedings,  and,  in  a  fore- 
closure suit,  the  mortgagor  failed  to  appear  and  plead  his  discharge,  it 
was  held  that  a  deficiency  decree  was  properly  entered  against  him.**^ 

§  756.  Effect  of  Discharge  on  Rights  as  to  Judgment  and  Execution. 
— A  judgment  recovered  against  the  bankrupt  before  -the  filing  of  the 
petition  is  a  provable  debt  against  his  estate  and  therefore  will  be  barred 
by  his  discharge ;  and  the  fact  that  he  went  into  bankruptcy  for  the  ex- 
press purpose  of  avoiding  a  particular  judgment  does  not  limit  the  legal 
effect  of  the  discharge.***  But  the  lien  of  a  judgment  rendered,  or  of 
an  execution  levied,  more  than  four  months  before  the  commencement 


38BFleitas  v.  Richardson,  147  TJ.  S. 
550,  13  Sup.  Ct.  495,  37  L.  Ed.  276 ;  But- 
ler Cotton  Oil  Co.  V.  ColUns,  200  Alii. 
217,  75  South.  975;  Copper  Belle  Miii. 
Co.  V.  Costello,  12  Ariz.  318,  100  Pac. 
807 ;  Security  Sav.  Bank  v.  Scott,  3  CaL 
App.  687,  86  Pac.  903;  Stewart-Noble 
Drug  Co.  V.  Bishop-Babcock-Becker  Co., 
62  Colo.  197,  162  Pac.  159;  McBride  v. 
Glbbs,  148  Ga.  380,  96  S.  E.  1004;  Camp 
V.  Young,  119  Ga.  981,  47  S.  E.  560 :  John- 
son V.  Whitley  Grocery  Co.,  112  Ga.  449. 
37  S.  E.  766 ;  CatterUn  v.  Armstrong,  101 
Ind.  258  J  Schexnailder  v.  Fontenot,  147 
I^.  467,  85  South.  207;  Laurel  Oil  &  Fer- 
tilizer Co.  V.  Home,  101  Miss.  629,  57 
South.  624,  58  South.  652;  Hoeffler  Mfg. 

Blk.Bkb.(3d  Ed.)— 93 


Co.  V.  Machajewski,  163  Wis.  184, 167  N. 
W.  702. 

3  3o01iphint  v,  Eckerley,  36  Ark.  69; 
Haggerty  v.  Byrne,  75  Ind.  499 ;  Bisby  v. 
Walker,  185  Iowa,  743,  169  N.  W.  467. 

3« 7  Haggerty  v.  Byrne,  75  Ind.  499; 
Adam  V.  McCUntock,  21  N.  D.  483,  131 
N.  W.  394. 

888  Horn  V.  Bates  (Ky.)  114  S.  W.  763. 

88  9  Prentis  v.  Richardson's  Estate,  118 
Mich.  259,  76  N.  W.  381. 

340  Hanson  v.  Smith,  187  111.  App.  350. 

84iFinnegau  v.  HaU,  35  Misc.  Rep. 
773,  72  N.  Y.  Supp.  347 ;  Kruegel  v.  Mur- 
phy &  Bolanz  (Tex.  Civ.  App.)  177  S.  W. 
1018. 
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of  the  bankruptcy  proceedings  is  not  extinguished  by  the  discharge, 
where  the  holder  of  the  judgment  does  not  prove  it  as  a  debt  against  the 
estate,'**  or  where  the  property  affected  did  not  pass  to  the  trustee  in 
bankruptcy  as  a  part  of  the  estate  by  reason  of  a  right  of  homestead 
exemption  existing  at  the  date  of  the  adjudication,*^*  and  even  though  a 
judgment  creditor  proves  his  claim  against  the  estate,  but  receives  noth- 
ing therefrom,  if  there  is  nothing  to  show  that  he  has  surrendered  or 
waived  the  lien  of  his  judgment  on  land  not  sold  by  the  trustee,  such  Hen 
will  not  be  affected  by  the  discharge.*** 

If  a  judgment  is  rendered  against  a  debtor  after  he  is  adjudged  a 
bankrupt,  but  before  the  granting  of  his  discharge,  the  judgment  is  can- 
celed by  the  discharge  in  so  far  as  concerns  the  personal  liability  of  the 
debtor  and  his  after-acquired  property,  provided  the  debt  in  suit  existed 
as  a  provable  claim  at  the  commencement  of  the  bankruptcy  proceed- 
ings and  was  of  such  a  character  that  it  would  be  released  by  the  dis- 
charge.*** Under  former  bankruptcy  laws  it  was  sometimes  argued,  in 
cases  of  this  kind,  that  although  the  original  debt  might  be  provable  and 
dischargeable  in  bankruptcy,  yet  the  rendition  of  the  judgment  constitut- 
ed a  new  debt,  merging  the  original  claim,  and  the  judgment  could  not 
be  affected  by  the  discharge,  not  being  a  provable  debt  because  not  in 
.existence  at  the  commencement  of  the  proceedings.  But  the  courts  re- 
fused to  allow  this  contention.***  And  the  point  is  met  by  the  provision 
of  the  present  bankruptcy  act  that  provable  claims  against  an  estate 
shall  include  such  as  are  "founded  upon  provable  debts  reduced  to 
judgments  after  the  filing  of  the  petition  and  before  the  consideration  of 
the  bankrupt's  application  for  a  discharge."**'  And  the  application  of 
the  rule  is  not  altered  by  the  fact  that  the  bankrupt,  having  a  suit  pend- 


342  Camp  V.  Young,  119  Ga.  981,  47  S. 
E.  560;  Plnkard  v.  Willis,  24  Tex.  Civ. 
App.  69,  57  S.  W.  891;  Bassett  v.  Thack- 
ara,  72  N.  J.  Law,  81.  60  Atl.  39;  Hillyer 
V.  Le  Roy,  84  App.  Div.  129,  82  N.  Y. 
Siipp.  80 ;  Pickert  v.  Eaton,  81  App.  Div. 
423,  81  N.  Y.  Supp.  50;  Realty  Co.  v. 
Gioshio,  50  Pa.  Super.  Ct.  185. 

3  4  3  Gregory  Co.  v.  Cale,  115  Minn.  508, 
133  N.  W.  75.  37  L.  R.  A.  (N.  R.)  156; 
Kener  v.  T^  Grange  ^lills.  135  Ga.  730, 
70  S.  E.  245 ;  McBride  v.  Glbbs.  148  Ga. 
380,  90  S.  E.  1004. 

844McCarty  v.  Light,  155  App.  Div. 
36,  139  X.  Y.  Supp.  853 :  Oilfields  Syndi- 
cate V.  American  Improvement  Co.  (D. 
G.)  256  Fed.  079.  43  Am.  Bankr.  Rep. 
325:  Olsen  v.  Nelson,  125  Minn.  286,  146 
N.  W.  1097. 

34«  Boynton  v.  Ball,  121  V.  S.  457,  7 
Sup.  Ct.  9S1.  ,30  L.  Ed.  985;  Cavanaugh 


V.  Fenley,  94  Minn.  505,  103  N.  W.  711, 
110  Am.  St.  Rep.  382;  Grosso  y.  Marx. 
45  Misc.  Rep.  500,  92  N.  Y.  Sopp.  773 ; 
Aiken  v.  Haskins,  34  Misc.  Rep.  505,  70 
N.  Y.  Supp.  293;  Jensen  v.  Dorr,  159  Cal. 
742,  116  Pac.  553 ;  H.  T.  Hackney  Co.  ▼. 
Noe,  146  Ky.  818,  143  S.  W.  418 ;  Smith 
V.  Kinney,  6  Neb.  447;  Huntington  v. 
Saunders,  166  Mass.  92,  43  N.  E.  1035; 
Sanderson  v.  Daily,  &3  N.  C.  67;  Curtis 
v.  Slosson,  6  Pa.  St.  265;  Locheimer  v. 
Stewart.  91  Tenn.  385,  19  S.  W.  21,  30 
Am.  St.  Rep.  887 ;  Downer  v.  Rowell,  26 
Tt.  397;  Blair  v.  Carter,  78  Va.  621; 
Leonard  v.  Yohnk,  68  Wis.  587,  32  N.  W. 
702,  60  Am.  Rep.  884;  Valdosta  Guano 
Co.  v.  Greon  &  Sutton,  149  Ga.  610,  101 
S.^E.  538. 

*s4«Brainan  v.  Snider,  21  Fed.  S71: 
Mulliagen  v.  Carter,  6  Ky.  Law  Rep.  735- 

.^47  Bankruptcy  Act  1898,  §  63a,  cl.  6. 
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ing  against  him  at  the  time  of  the  adjudication,  omits  to  bring  such 
adjudication  to  the  notice  of  the  court  or  to  ask  for  a  stay  of  the  pro- 
ceedings, but  defends  on  the  merits.  None  the  less,  if  the  judgment  is 
rendered  before  the  discharge  is  granted  it  will  be  barred  thereby.'** 
There  has,  however,  been  some  uncertainty  as  to  the  method  of  claim- 
ing the  benefit  of  a  discharge  as  against  a  previous  outstanding  judg- 
ment. Clearly,  an  execution  issued  on  such  a  judgment  cannot  be  en- 
forced  against  any  property  of  the  bankrupt  acquired  after  the  dis* 
charge,**'  and  it  is  said  that  the  officer  holding  the'  writ  must  take  no- 
tice of  the  bankruptcy  of  the  defendant,  and  disregard  all  property  which 
is  not  subject  to  the  specific  lien  of  the  judgment.***  And  the  creditor 
has  no  right  to  have  process  issued  for  the  enforcement  of  a  judgment 
which  is  barred  or  released  by  the  discharge  in  bankruptcy,**^  and  if  he 
applies  for  leave  to  issue  execution  it  will  be  denied.***  But  if  neverthe- 
less execution  is  issued  on  the  judgment,  it  has  been  held  that  it  is  not 
void,  but  only  voidable  at  the  instance  of  the  bankrupt,***  and  he  cannot 
(unless  some  local  statute  authorizes  it)  move  to  have  the  discharge  en- 
tered of  record  for  the  purpose  of  preventing  the  issue  of  an  execution 
not  actually  sued  out.***  But  it  seems  he  may  move  to  have^n  out- 
standing execution  stayed  or  quashed.***  And  according  to  the  best 
modern  doctrine,  it  is  the  right  of  the  bankrupt,  on  motion,  and  without 
waiting  for  process  on  the  jtidgment  to  be  issued,  to  have  its  execution 
enjoined  or  perpetually  stayed.***     The  discharge  in  bankruptcy  will 


84  8  Boynton  v.  Ball,  121  U.  S.  457.  7 
Sup.  Ct  981,  30  L.  Ed.  985;  Pine  Hill 
Coal  Co.  V.  Harris,  86  Ky.  421,  6  S.  W. 
24;  Anderson  v.  Anderson,  65  Ga.  518, 
38  Am.  Rep.  797;  Widner  v.  Yeast,  32 
Kan.  400,  4  Pac.  838;  Williams  vy  Hum- 
phreys, 50  N.  J.  Law,  500,  14  Atl.  583; 
Rogers  ▼.  Western  Marine  &  Fire  Ins. 
Co.,  1  La.  Ann.  161;  West  Philadelphia 
Bank  v.  Gerry,  106  N.  Y.  467,  13  N.  E. 
453;  Zumbro  v.  Stump,  38  W.  Va.  325, 
18  S.  E.  443. 

«4»  Peterson  v.  Calhoun,  137  Ga.  799, 
74  S.  R  519;  Brooks  v.  Eblen,  106  S. 
W.  308,  32  Ky.  Law  Rep.  543 ;  Ford  v. 
Blackshear  Mfg.  Co.,  140  Ga.  670,  79  S. 
E.  576.  This  rule  applies  to  executions 
Issued  under  Code  Civ.  Proc.  N.  Y.  § 
1391,  as  to  an  execution  against  wages 
being  a  lien  and  continuing  levy  upon 
wages  due  or  to  become  due,  and  the 
debtor's  discharge  In  bankruptcy,  the 
judgment  having  been  duly  proven  and 
allowed,  frees  his  salary  from  the  effects 
of  such  an  execution  in  so  far  as  con- 
cerns payments  subsequent  to  the  date 
of  the  adjudication.     Brenen   v.   Dahl- 


strom  Metallic  Door  Co.,  189  App.  Div. 
685,  178  N.  Y.   Supp.  846. 

»ao  McCance  v.  Taylor,  10  Grat.  (Va.) 
580. 

«8i  Kruegel  v.  Murphy  &  Bolanz,  59 
Tex.  Civ.  App.  482,  126  S.  W.  680, 

8B2  Cohen  v.  Plnkus,  126  App.  Div. 
792.   Ill  N.   Y.   Supp.   82. 

»B»  Cogbum  V.  Spence,  15  Ala.  549,  50 
Am.  Dec.  140;  Roden  v.  Jaco,  17  Ala. 
344.  Compare  Ewing  v.  Peck,  26  Ala. 
413. 

»«*  Brown  v.  Branch  Bank  at  Mont- 
gomery, 20  Ala.  420. 

8TJ6  Cogburn  v.  Spence,  15  Ala.  549,  50 
Am.  Dec.  140;  Alabama  Great  Southern 
Ry.  Co.  V.  Crawley,  118  Miss.  272,  79 
South.  94.  But  where,  pending  a  motion 
by  a  judgment  defendant  to  quash  an 
execution  on  the  ground  of  his  discharge 
in  bankruptcy,  plaintiff  issues  a  pluries 
execution,  which  defendant  voluntarily 
pays,  under  no  mistake  as  to  his  rights, 
he  cannot  recover  it  Ewing  v.  Peck,  26 
Ala.  413. 

»'6«  Barnes  Mfg.  Co.  v.  Norden,  67  N. 
J.  Law,  493,  51  Atl.  454;    Chamberlain 
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also  be  a  complete  defense  to  an  action  on  the  judgment,""  or  to  a 
writ  of  scire  facias  to  revive  it,'**  or  an  order  in  supplemental  proceed- 
ings requiring  the  bankrupt  to  pay  it,'"*  or  a  proceeding  in  rem  in  equity 
against  exempt  property  set  apart  to  the  bankrupt.'^  And  although  it  is 
a  general  rule  that  a  discharge  in  bankruptcy  is  personal  and  can  be 
pleaded  by  the  bankrupt  alone,  yet  this  does  not  apply  to  a  third  person 
holding  title  to  land  derived  from  the  bankrupt,  when  the  attempt  is 
made  to  subject  it  to  the  lien  of  a  judgment  recovered  against  the  bank- 
rupt after  his  adjudication  but  before  his  discharge.  Here  the  owner  is 
entitled  to  defend  his  own  title  by  defending  that  of  his  vendor,  and  this 
can  be  done  only  by  setting  up  the  discharge  in  bankruptcy.***  But 
whenever  the  attempt  is  made  to  escape  liability  on  a  judgment  so  ren- 
dered, the  creditor  may  show,  if  such  is  the  fact,  that  the  debt  or  claim 
in  suit  was  of  such  a  character  as  to  be  excepted  from  the  operation  of 
the  discharge.'** 

If  the  action  is  still  pending  at  the  time  of  the  granting  of  a  dis- 
charge in  bankruptcy,  it  is  the  right  of  the  defendant  to  plead  the  dis- 
charge in  bar  of  its  further  prosecution,  and  the  effect  is  to  preclude 
the  co^t  from  entering  any  personal  decree  against  him.'**  But  an 
order  on  a  discharge  in  bankruptcy  providing  that  it  shall  not  affect  a 
certain  pending  case  until  final  judgment  therein,  and  that  as  to  such 
judgment  the  discharge  shall  have  the  same^orce  as  it  would  have  had  if 
the  judgment  had  been  recovered  after  the  application  for  discharge  and 
before  the  granting  of  the  same,  permits  the  prosecution  of  such  suit 


V.  Gnmey,  1  How.  Prac.  (N.  Y.)  238; 
Parks  V.  Goodwin,  1  Mich.  35;  Crocker 
V.  Bergh,  118  Minn.  316,  136  N.  W.  737 ; 
Ziegler  v.  Suggit,  118  Minn.  74,  136 
N.  W.  411;  Dick  v.  Powell,  2  Swan 
(Tenn.)  632;  In  re  Devitan  (D.  C.)  224 
Fed.  241,  34  Am.  Bankr.  Rep.  789 ;  Mor- 
ris V.  Perkins,  148  Ga.  554,  97  S.  E.  526; 
Strickland  v.  Brown,  19  Ga.  App.  73,  90 
S.   E.   1039. 

«57  Loclieimer  v.  Stewart,  91  Tenn. 
385,  19  S.  W.  21,  30  Am.  St.  Rep.  887; 
McDonald  v.  Davis,  105  N.  Y.  508,  12 
N.  E.  40. 

3  68  Troop  V.  Griffln,  180  Pa.  St  452,  36 
Atl.  865;  Morrow  v.  Pfleiderer,  4  Ohio 
App.  283.  Where  plaintiff's  judgment 
was  scheduled  by  the  bankrupt,  and 
plaintiff  satisfied  it  of  record  on  the 
bankrupt's  assigning  to  him  a  Judgment 
against  a  tliird  person,  which  transac- 
tion was  in  violation  of  Bankruptcy  Act, 
$  29b,  cl.  4,  and  thereafter  the  plaintiff 
asked  to  have  his  judgment  reinstated 
because  the  defendant  had  made  fraud- 


ulent representations  as  to  the  judgment 
assigned,  it  was  held  that,  because  of  the 
fraud  of  both  parties,  they  should  be 
left  in  the  same  position  as  they  were 
after  the  satisfaction  of  the  judgment 
Wetter  v.  Russell,  104  Misc.  Rep.  599, 
172  N.  Y.  Supp.  224. 

8s»  Gardiner  v.  Ross,  19  S.  D.  497,  104 
N.  W.  220. 

*eo  Richards  v.  Shields,  138  Ga.  583, 
75  S.  E.  602;  Blair  v.  Garter's  Adm'r, 
78  Va.  621. 

»•!  Blair  v.  Carter's  Adm'r,  78  Va.  621. 
As  to  the  enforcement  of  the  judgment 
against  property  which  had  been  fraud- 
ulently conveyed  by  the  bankrupt  see 
Deposit  Nat.  Bank  v.  Hay,  262  Pa.  388, 
105  Ati.  463. 

««2liinn  V.  Hamilton,  34  N.  J.  Law, 
305;  Taylor  v.  Buser  (Sup.)  167  N.  Y. 
Supp.  887. 

8618  Phelps  V.  Curts,  80  111.  109,  16  N. 
B.  R.  85. 

B***  Standard  Sewing  Mach.  Co.  ▼. 
Alexander,  68  S.  C.  506,  47  S.  E.  711. 
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And  even  as  against  a  plea  of  discharge,  it  is  permissible  for  the  court 
to  enter  a  special  judgment  against  the  bankrupt  with  a  perpetual  stay 
of  execution,  where  this  course  is  necessary  to  enable  the  plaintiff  to 
take  measures  against  persons  secondarily  liable,  such  as  sureties  on 
bonds.***  And  where  the  defendant,  in  an  action  on  a  judgment,  Jiad 
the  right  when  the  action  was  brought  to  set  off  against  the  plaintiff's 
judgment  his  own  judgment  against  the  plaintiff,  such  right  is  not  af- 
fected by  the  plaintiff's  subsequent  discharge  in  bankruptcy.*** 

§  757.  Same;  Cancellation  of  Judgment  of  Record. — ^A  statute  in 
New  York  provides  that,  at  any  time  after  one  year  has  elapsed  since  a 
bankrupt  was  discharged  of  his  debts  pursuant  to  acts  of  Congress,  he 
may  apply  to  a  court  in  twhich  a  judgment  was  rendered  against  him, 
and  obtain  an  order  directing  the  judgment  to  be  canceled,  if  it  appears 
that  he  has  been  discharged  from  payment  of  the  judgment  or  the 
debt  upon  which  it  was  recovered.**'  And  similar  laws  are  in  force  in 
some  other  states.***  These  statutes  are  mandatory ,*••  and  delay  of  the 
debtor  in  applying  for  his  discharge  is  not  ground  for  refusing  to  can- 
cel such  a  judgment.*'*  Neither  should  costs  be  imposed  on  the  bank- 
rupt on  granting  his  motion  to  cancel  a  judgment.*'^  He  is  still  entitled 
to  avail  himself  of  this  statute  although  he  had  an  opportunity  to  plead 
his  discharge  in  bar  of  the  action  in  which  the  judgment  was  rendered, 
when  leave  to  do  so  was  coupled  with  conditions  and  he  declined  to 
avail  himself  of  it,*'*  though  not  where  his  counsel  consented  to  the 
entry  of  judgment  -for  the  amount  claimed.*'*  Further,  a  statute  of 
this  kind  is  applicable  only  to  judgments  entered  before  the  granting 
of  the  discharge,*'*  and  only  to  judgments  on  dischargeable  debts. 
That  is,  the  court,  on  such  a  motion,  may  look  behind  the  judgment  to 
determine  the  character  of  the  liability  on  which  it  was  founded,  and  re- 
fuse the  motion  if  the  debt  was  one  from  which  a  discharge  would  not 
release  the  bankrupt.*'*  For  this  reason  also,  the  statute  does  not  re- 
quire the  cancellation  of  a  judgment  not  duly  scheduled  by  the  bankrupt, 


«»5  Kendrlck  &  Roberts  v.  Warren 
Bros.  Co.,  110  Md.  47,  72  Atl.  461; 
Rosenthal  v.  Nove,  175  Mass.  559,  56  N. 
E.  884,  78  Am.  St  Rep.  512.  See  House 
V.  Schnadig,  138  111.  App.  498. 

866  Wyckoff  V.  Winiams,  136  App.  Div. 
495,  121  N.  Y.  Supp.  189. 
367  Code  Civ.  Proc.  N.  Y.  §  1268. 
^«8  Laws  N.  Pak.  1905,  c.  125. 

869  Walker  v.  Muir,  127  App.  Div.  163, 
111  N.  Y.  Supp.  465,  aflarmed  194  N.  Y. 
420,  87  N.  E.  680;  John  Leslie  Paper 
Co.  V.  Wheeler,  23  N.  D.  477,  137  N.  W. 
412,  42  L.  R.  A.  (N.  S.)  292;  Rukeyser  v. 


'fostevin,  188  App.  Div.  629,  177  N.  Y. 
Supp.  291. 

370  Eberspacher  v.  Boehm,  58  Hun, 
603,  11  N.  Y.  Supp.  404. 

371  Briefer  v.  Johnsen,  32  Misc.  Rep. 
764,  66  N.  Y.  Supp.  477. 

872  Hussey  v.  Judson,  43  Misc.  Rep. 
370,  87  N.  Y.  Supp.  499. 

873  Stevens  v.  Meyers,  72  App.  Div. 
128,  76  N.  Y.  Supp.  332. 

3  74  Howe  V.  Noyes,  47  Misc.  Rep.  338, 
93  N.  Y.  Supp.  476. 

37  5  Maier  v.  Maier,  77  Misc.  Rep.  145, 
135  N.  Y.  Supp.  1038.  See  Balliett  v. 
Dearborn,  27  Fed.  507. 
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as  the  bankruptcy  act  excepts  debts  not  scheduled  from  the  operation  of 
the  discharge.*'*  Again,  this  statute  was  not  intended  to  enlarge  the 
scope  of  the  bankruptcy  act  by  rendering  null  and  void  a  lien  which  had 
been  acquired  in  good  faith  more  than  four  months  prior  to  the  com- 
mencement of  the  bankruptcy  proceedings,  and  therefore,  if  the  particu- 
lar judgment  is  a  Hen  on  real  estate,  meeting  these  conditions,  an  order 
for  Its  cancellation  will  contain  a  reservation  of  the  creditor's  right  to 
enforce  his  lien.*''  The  benefit  of  a  statutory  provision  of  this  kind  may 
be  claimed,  not  only  by  the  bankrupt  himself,  but  also  by  an  owner  of 
land  on  which  a  judgment  against  the  bankrupt  is  an  apparent  lien."* 
But  the  failure  of  the  bankrupt  to  avail  himself  of  the  statute  does  not  in 
any  manner  authorize  the  enforcement  of  a  judgment  which  was  dis- 
charged by  the  bankruptcy  proceedings.*'*  If  the  judgment  creditor  is 
aggrieved  by  the  granting  of  a  motion  for  cancellation,  the  proper  prac- 
tice is  for  him  to  appeal  from  the  order,  or  ask  leave  to  reargue  but  not 
to  move  to  vacate  it*** 

8-76  Feldmark   v,   Weinstein,   45   Misc.  v.  Trevlranus,  78  App.  Dlv.  589,  79  K 

Rep.  329,  90  N.  Y.  Supp.  478;  Woodward  Y.  Supp.  732 ;  Olsen  v.  Nelson,  125  Minn. 

V.   Schaefer,  91  N.  Y.  Supp.  104,     See  286,  146  N.  W.  1097. 

West  Philadelphia  Bank  v.  Gerry,  106  ^g  Graber  v.  Gault,  103  App.  I>lv.  511, 

N.  Y.  467,  13  N.  E.  453.  . .             ,        ^  \^  „     ^. .    ^  x, 

a77  Pickert  v.  Eaton,  81  App.  Div.  423,  »'•  ^^  J^'     ^^  '                *        ' 

81  N.  Y.  Supp.  50 ;  In  re  David,  44  Misc.  ^'  ^"PP*  ^^2. 

Rep.  516,  90  N.  Y.  Supp.  85;    Popham  «»o  McKee  v.    Pr^le,   154   App.   Div. 

V.  Barretto,  20  Hun  (N.  Y.)  299;  Arnold  156,  138  N.  Y.  Supp.  915. 
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CHAPTER  XXXV 

BEVIVAL  OF  DBBTS  BARRED  BY  DISCHARGS 

See. 

758.  Validity  aud  Consideration. 

759«  To  Whom  Promise  May  be  Made. 

760.  Time  of  Making  Promise. 

761.  Sufficiency  of  New  Promise. 
76!?.  Same ;  Part  Payment. 

763.  Same;  Written  or  Oral  Promise. 

764.  Conditional  Promise. 

765.  Promise  to  Pay  When  Able* 

766.  Remedies  of  Creditor. 

767.  Burden  of  Proof  and  EMdence. 

§  758.  Validity  and  Consideration. — ^Although  a  discharge  in  bank- 
ruptcy releases  the  debtor  from  all  legal  liability  to  pay  a  debt  which 
was  provable  in  the  bankruptcy  proceedings,  and  which  was  not  within 
the  excepted  classes,  yet  it  does  not  extinguish  the  debt  so  as  to  make  it 
incapable  of  revival.  And  although  all  remedies  for  the  enforcement 
of  such  a  debt  are  lost  by  the  discharge,  yet  there  remains  a  moral  ob- 
ligation upon  the  debtor  to  pay  in  full ;  and  while  this  obligation  is  not 
one  which  can  be  enforced  by  suit,  yet  it  furnishes  a  good  and  sufficient 
consideration  for  a  new  promise  to  pay  the  debt,  and  such  a  promise 
unequivocally  given  is  binding  on  the  debtor,^  and  may  be  enforced, 
notwithstanding  the  discharge  of  the  bankrupt,  in  an  action  at  law  or  any 
other  proper  form  of  proceeding.*    So  also,  if  a  debtor,  having  been  dis- 


1  Zavelo  V.  Reeves,  227  U.  S.  625,  33 
Sup.  Ct.  365,  57  L.  Ed.  676,  29  Am. 
Bankr.  Rep.  493;  Cobb  v.  First  Nat. 
Bank  (D.  C.)  263  Fed.  1000,  45  Am. 
Bankr.  Rep.  48;  Fairmont  Creamery  Co. 
V.  Collier,  21  Ga.  App.  87.  94  S.  E.  56 ; 
Cauley  v.  Dunn,  167  N.  C.  32,  SS  S.  E. 
16;  Ferguson-McKlnney  Dry  Goods  Co. 
V.  Beuckman,  198  Mo.  App.  41,  198  S. 
W.  504;  Mutxial  Reserve  Fund  Life 
Ass'n  V.  Beatty,  9S  Fed.  747,  35  C.  0.  A. 
573,  2  Am.  Bankr.  Rep.  244 ;  Lambert  v. 
Schmalz,  118  Cal.  33,  50  Pae.  13;  Old 
Town  Nat.  Bank  v.  Parker,  121  Md.  61, 
87  Atl.  1105;  In  re  Burton,  29  Fed.  637; 
German  Exchange  Bank  v.  Schnitzer,  72 
Misc.  Rep.  362,  130  N.  Y.  Supp.  223; 
Stem  V.  Bradner,  Smith  &  Co.,  127  111. 
App.  640;  Anthony  v.  Sturdlvant,  174 
Ala.  521,  56  South.  571 ;  McNair  v.  Gil- 
bert, 3  veend.  (N.  Y.)  344 ;  Post  v.  Losey, 
111  Ind.  74,  12  N.  E.  121,  60  Am.  Rep. 
677 ;  Craig  v.  Seltz,  6S  Mich.  727,  30  N. 
W.  347;  Ogden  v.  Redd,  13  Bush  (Ky.) 
581;    Ford   v.   Sldebottom,  5  Ky.   Law 


Rep.  316;  Ross  v.  Jordan,  62  Ga.  298; 
Carey  v.  Hess,  112  Ind.  398,  14  N.  B. 
235 ;  Succession  of  Andrleu,  44  La.  Ann. 
103,  10  South.  388;  Way  v.  Sperry,  6 
Cush.  (Mass.)  238,  52  Am.  Dec.  779;  Ed- 
wards v.  Nelson,  51  Mich.  121,  16  N.  W. 
261 ;  WlsUzenus  v.  O'Fallon,  91  Mo.  184, 
3  S.  W.  837 ;  Second  Nat.  Bank  v.  Wood, 
59  N.  H.  407;  Hobaugh  v.  Murphy,  114 
Pa.  St.  358,  7  Atl.  139;  Mun)hy  v. 
Crawford,  114  Pa.  St.  496,  7  Atl.  142; 
Wells  V.  Mace,  17  Vt.  503. 

aTorry  v.  Krauss,  149  Ala.  200,  43 
South.  184;  Hin  v.  Trainer,  49  Wis.  537, 
C  N.  W.  926 ;  Egbert  v.  McMichael,  9  B. 
Mon.  (Kjg  44;  Williams  v.  Bobbins,  32 
Me.  181 ;  Briggs  v.  Sutton,  20  N.  J.  Law, 
581 ;  Hopkins  v.  W^ard,  67  Barb.  (N.  Y.) 
452;  Kearns  v.  Boyle,  13  Phila.  (Pa.) 
193;  Katz  v.  Moessenger,  110  111,  372. 
A  promise  by  a  debtor,  who  has  been 
discharged  in  bankruptcy,  to  pay  the 
balance  of  the  debt  remaining,  is  a  waiv- 
er of  the  defense  which  the  law  gives 
him  against  an  action  on  the  original  de- 
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charged  in  bankruptcy,  gives  his  note  to  a  particular  creditor  for  the 
unpaid  balance  of  the  latter's  claini;  the  moral  obligation  to  pay  con- 
stitutes a  sufficient  consideration  for  the  note  and  will  support  an  action 
on  it.*  The  effect  of  a  discharge  obtained  by  means  of  a  composition 
with  creditors  is  exactly  the  same.  This  is  a  discharge  by  operation  of 
law,  instead  of  by  order  of  court,  but  an  indebtedness  thus  discharged  is 
a  sufficient  consideration  for  a  new  and  express  promise  to  pay  the  orig- 
inal debt.*  Of  course  a  new  consideration  may  be  given  by  the  creditor, 
such  as  his  forbearance  to  foreclose  a  mortgage  for  a  definite  time,  and 
this  will  likewise  support  a  new  promise  to  pay  the  original  debt  or  the 
unsatisfied  balance  of  it.*    Any  provable  debt  may  be  thus  revived,  as, 

for  example,  the  claim  of  a  surety  on  a  note  which  was  not  due  at  the 

• 

time  of  the  bankruptcy  proceedings.*  And  it  is  no  objection  to  the  en- 
forcement of  a  promise  to  pay  a  debt  discharged  by  bankruptcy  that 
the  debtor  has  selected  some  one  or  more  creditors  to  be  paid,  to  the 
exclusion  of  others.  "The  law  allows  a  debtor  who  has  been  relieved 
from  his  debts  by  proceedings  in  bankruptcy  to  pay  such  debts,  and  will 
enforce  a  subsequent  promise  to  make  such  payment,  and  the  bankrupt 
can  elect  whether  he  will  pay  a  part  or  all  of  the  debts  from  which  he  has 
been  thus  relieved,  he  being  the  sole  judge  as  to  the  extent  to  which  he 
will  revive  such  indebtedness."  ' 

Subsequent  creditors  of  a  bankrupt  are  not  entitled  to  question  his 
promise  to  pay  a  creditor  whose  claim  was  barred  by  a  discharge  or 
composition,  since  the  moral  obligation  is  a  sufficient  consideration.  But 
where  a  bankrupt,  after  the  approval,  of  a  composition,  executed  a  note 
secured  by  a  mortgage  to  one  of  his  creditors  for  the  full  amount  of  the 
debt,  subsequent  creditors  may  impeach  the  obligation  as  partially  with- 
out consideration,  if  the  composition  creditor  had  also  received  a  divi- 
dend.* 

Regularly,  the  new  promise  should  be  made  directly  to  the  creditor. 
But  there  are  circumstances  in  which  it  may  be  made  to  a  third  person 
for  his  benefit.  Thus,  where  a  bankrupt  executed  a  written  promise, 
intended  to  be  binding  on  his  executors  as  well  as  himself,  to  pay  a 


inand  or  promise.  McGlintic-Marshall 
Co.  V.  City  of  New  Bedford  (Mass.)  131 
N.  E.  444. 

3  Wislizenus  v.  O'Fallon,  91  Mo.  184, 
3  S.  W.  837;  Succession  of  Andrieu,  44 
La.  Ann.  103,  10  South.  388. 

4  Herrington  v.  Davitt,  220  N.  Y.  162, 
115  N.  E.  476,  1  A.  L.  R.  1700;  In  re 
Merriman,  44  Conn.  587,  Fed.  Cas.  No. 
9,479;  Cohen  v.  Lachenmaier,  147  Wis. 
r»49,  133  N.  W.  1099. 

5  Stapp  V.  Thomas,  5  Ky.  Law  Rep. 


603;  Thornberry's  Adm'r  v.  DUs,  80  Ky. 
241. 
«  Cheney  v.  Barge,  26  111.  App.  182. 

7  Thai  V.  Larmon  (0.  O.)  25  Fed.  290. 
Where  a  bankrupt  and  a  creditor  who 
had  obtained  a  secret  preference  on  a 
composition  ignored  it,  a  new  promise 
by  the  bankrupt  was  held  enforceable  as 
a  moral  obligation.  Citizens'  Nat.  Bank 
V.  Kemey,  59  Ind.  App.  96,  108  N.  B.  139. 

8  Spann  v.  Read  Phosphate  Co.,  238 
Fed.  338,  151  C.  C.  A.  354,  38  Am.  Bankr. 
Rep.  789. 
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note  which  had  been  released  by  his  discharge,  and  handed  the  paper 
to  his  son,  with  directions  to  deliver  it,  after  his  death,  to  the  payee  of 
the  note,  it  was  held  that  the  latter,  on  receipt  of  the  agreement,  had  a 
claim  against  the  estate  of  the  decedent,  though  he  had  no  knowledge 
of  the  agreement  when  it  was  made.*  The  fact  that  the  promisee  had 
also  been  adjudged  a  bankrupt  at  the  time  the  promise  was  made  does 
not  affect  the  validity  of  the  promise.*®  But  where  the  partners  in  a  firm 
had  obtained  their  discharge  in  bankruptcy,  and  one  of  the  partners, 
who  had  not  surrendered  a  part  of  his  separate  property,  agreed  with 
a  firm  creditor  to  pay  his  claim,  the  partner,  on  paying  it,  cannot  recover 
from  his  co-partner  unless  the  latter  agreed  to  pay  a  moiety  of  the  claim.** 

§  759.  To  Whom  Promise  May  be  Made.— According  to  some  of  the 
authorities,  a  new  promise  to  pay  a  debt  discharged  by  bankruptcy  is  not 
enforceable  or  binding  on  the  debtor  unless  made  either  to  the  creditor 
personally  or  to  an  accredited  agent  or  attorney  of  his.*^  But  other 
cases  favor  the  rule  that  such  a  promise  is  equally  binding  and  effective 
when  made  to  a  third  person, — at  least,  a  person  who  has  some  connec- 
tion with  the  creditor  and  may  be  expected  to  repeat  it  to  him, — pro^ 
vided  it  identifies  the  debt  intended  with  certainty  and  is  definite  and 
unequivocal."  And  it  is  beyond  any  doubt  that  if  the  promise  is  made 
(whether  verbally  or  in  writing)  to  the  creditor's  attorney  or  to  an 
agent  authorized  to  act  for  him  either  in  the  particular  matter  or  in  sim- 
ilar matters  in  general,  it  may  be  enforced  by  the  creditor.**  Thus, 
where  the  age;it  of  the  holder  of  a  note  has  the  note  in  his  possession, 
and  does  not  know  that  a  renewal  note  has  been  given  therefor,  a  new 
promise  to  the  agent  will  remove  the  bar  of  the  discharge  in  bankrupt- 
cy.** In  this  sense,  also,  a  collector  to  whom  the  debt  has  been  com- 
mitted for  collection  is  the  agent  of  the  creditor  for  the  purpose  of  re- 
ceiving a  new  promise  to  pay  it.**  And  the  wife  of  the  creditor  may  act 
as  his  agent  in  such  a  matter,  where  the  debt  grew  out  of  the  sale  of 
the  wife's  land.*'  And  the  promise  may  be  made  teethe  creditor  himself, 
in  such  a  sense  as  to  satisfy  the  strictest  rule,  where  it  is  transmitted  to 
him  by  a  person  appointed  for  that  purpose  by  the  debtor.*' 


»  Hockett  Y.  Jones,  70  Ind.  227. 

10  Swan  V.  LuUman,  12  Mo.  App.  584. 

11  Tyler  v.  Taylor,  21  Gratt  (Va.)  700. 

12  Prewett  v.  Caruthers,  12  Smedes  & 
M.  (Miss.)  491;  Underwood  y.  Eastman, 
18  N.  H.  582;  Moseley  v.  ColdweU,  3 
Baxt.  (Tenn.)  208 ;  Stewart  v.  Reckless, 
24  N.  J.  Law,  427 ;  Jones  v.  Talbott,  13 
Ky.  Law  Rep.  303. 

i»  Bennett  v.  Everett,  3  R.  I.  152,  67 
Am.  Dec.  498;  Evans  v.  Carey,  29  Ala. 
99 ;   McKinley  v.  O'Keson,  5  Pa.  St.  360. 


14  Underwood  v.  Eastman,  18  N.  H. 
582 ;  Hunt  v.  Jones,  1  Ind.  App.  545,  28 
N.  E.  98;  Shaw  v.  Bumey,  86  N.  C.  331. 
41  Am.  Rep.  461;  Bolton  v.  King,  105 
Pa.  St.  78 ;  Hill  v.  Kendall,  25  Vt.  528. 

15  Jones  V.  Sennott,  57  Vt.  355. 

10  Reith  V.  Lullmann,  11  Mo.  App.  254. 

17  Jones  V.  Talbott,  13  Ky.  Law  Rep. 

3as. 

18  Hockett  V.  Jones,  70  Ind.  227. 
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§  760.  Time  of  Making  Promise. — In  order  that  a  new  promise  to 
pay  a  debt  dischargeable  in  bankruptcy  should  overcome  the  effect  of 
the  discharge  and  found  an  enforceable  obligation,  it  is  necessary  that  it 
should  have  been  made  after  the  adjudication  in  bankruptcy  has  been 
passed  against  the  debtor/*  or  at  any  rate  after  the  filing  of  the  peti- 
tion in  bankruptcy ,*•  though  it  has  been  held  that  a  letter  written  by  the 
debtor  before  the  petition  in  bankruptcy  was  actually  filed,  but  which,  in 
the  ordinary  course  of  the  mail,  would  not  reach  the  creditor  until  after 
the  adjudication,  was  a  sufficient  new  promise.*^  But  it  is  not  necessary 
that  the  bankrupt  should  wait  until  after  his  discharge  has  been  granted 
in  order  to  bind  himself  effectually  by  a  new  promise.  A  provable  debt 
may  be  revived  by  such  a  promise  made  after  the  filing  of  the  petition 
and  pending  the  proceedings,  and  the  force  of  the  new  obligation  is  not 
impaired  by  the  subsequent  grant  of  a  discharge.**  "The  theory  is  that 
the  discharge  destroys^the  remedy  but  not  the  indebtedness;  that,  gen- 
erally speaking,  it  relates  to  the  inception  of  the  proceedings,  and  the 
transfer  of  the  bankrupt's  estate  for  the  benefit  of  creditors  takes  eflEect 
as  of  the  same  time;  that  the  bankrupt  becomes  a  free  man  from  the 
time  to  which  the  discharge  relates,  and  is  as  competent  to  bind  himself 
by  a  promise  to  pay  an  antecedent  obligation,  which  otherwise  would 
not  be  actionable  because  of  the  discharge,  as  he  is  to  enter  into  any  new 
engagement.  And  so,  under  other  bankrupt  acts,  it  has  been  common- 
ly held  that  a  promise  to  pay  a  provable  debt,  notwithstanding  the  dis- 
charge, is  as  effectual  when  made  after  the  filing  of  the  petition  and  be- 
fore the  discharge  as  if  made  after  the  discharge."  **  But  in  this  case  it 
is  necessary  that  the  new  promise  should  show  distinctly  that  the  bank- 
rupt undertakes  personally  to  pay  the  debt,  and  not  to  pay  it  out  of  his 
estate  in  bankruptcy.**    It  may  be  remarked  further  that  a  defense  of  a 


i»  Stebblns  v.  Sherman,  3  N.  Y.  Super. 
Ct.  510.  But  see  Kingston  v.  Wharton, 
2  Serg.  &  R.  (Pa.)  208^  7  •Am.  Dec.  638. 

20  Katz  V.  Moessenger,  7  111.  App.  536. 
And  see  Stern  v.  Nussbaum,  47  How. 
Prac.  (N.  Y.)  489. 

21  Cheney  v.  Barge,  26  111.  App.  182. 

22  Zavelo  V.  Reeves,  227  U.  S.  625,  33 
Sup.  Ct.  365,  57  L.  Ed.  676,  29  Am. 
Bankr.  Rep.  493;  Old  Town  Nat.  Bank 
V.  Parker,  121  Md.  61,  87  Atl.  1105; 
Moore  v.  Trounstine,  126  Ga.  116,  54  S. 
E.  810,  7  Ann.  Cas.  971 ;  Dicks  v.  An- 
drews, 132  Ga.  601,  64  S.  E.  788;  Pear- 
sail  V.  Tabour,  98  Minn.  248,  108  N.  W. 
SOS;  Wiggin  v.  Hodgdon,  63  N.  H.  39; 
Jersey  City  Ins.  Co.  v.  Archer,  122  N. 
y.  376,  25  N.  E.  338;  Fraley  v.  Kelly,  67 
N.  C.  78;  Homthal  v.  McRae.  67  N.  0. 
21;      Grid   v.   Solomon,  82  Ala.    85,  2 


South.  322,  60  Am.  R^.  733;  Lanagin 
Y.  Nowland,  44  Ark.  84 ;  Knapp  v.  Hoyt, 
57  Iowa,  591,  10  N.  W.  925,  42  Am.  Rep. 
59;  Corliss  y.  Shepherd,  28  Me.  550: 
Otis  V.  Gazlin,  31  Me.  567;  Wheeler  v. 
Wheeler,  28  111.  App.  385;  Thomberry 
V.  Dils,  3  Ky.  Law  Rep.  725.  But  seo, 
per  contra,  Thornton  v.  Nichols  &  Lem- 
on, 119  Ga.  50,  45  S.  E.  785;  Ogden  v. 
Redd,  13  Bush  (Ky.)  581 ;  Graves  v.  M-- 
Guire,  79  Ky.  532;  Chapman  ▼.  Pennie 
(Cal.)  39  Pac.  14 ;  Holt  v.  Akannan  (N. 
J.)  86  Atl.  408;  Traders'  Nat  Bank  y. 
Hermer,  202  Mo.  App.  402,  218  S.  W. 
937;  Bank  of  Elberton  v.  Vickery,  20 
Ga.  App.  96,  92  8.  E.  547. 

28  Zavelo  V.  Reeves,  227  U.  S.  625,  SH 
Sup.  Ct.  305,  57  L.  Ed.  676,  29  Ani. 
Bankr.  Rep.  493. 

24Hornthal  v.  McRae,  67  N.    0.  21; 
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discharge  in  bankruptcy,  set  up  in  a  pending  action,  may  be  waived  by 
the  making  of  a  new  promise  to  pay  the  debt,  given  after  the  institution 
of  the  suit  and  before  verdict.** 

§  761.  Sufficiency  of  New  Promise. — ^While  no  particular  form  of 
words  is  necessary  in  order  to  constitute  an  effective  new  promise  to 
pay  a  debt  barred  by  a  discharge  in  bankruptcy,**  yet'  it  is  required  that 
the  new  promise  shall  be  clear,  distinct,  and  unequivocal,  as  well  as 
certain  and  unambiguous.*'  There  must  be  an  express  promise  to  pay 
the  specific  debt.**  "The  rule  is  different  in  regard  to  the  defense  of 
the  statute  of  limitations  against  a  debt  barred  by  the  lapse  of  time. 
In  that  case,  acts  or  declarations  recognizing  the  present  existence  of 
the  debt  have  often  been  held  to  take  a  case  out  of  the  statute.  Not 
so  in  the  class  of  cases  we  are  considering.  Nothing  is  sufficient  to 
revive  a  discharged  debt  unless  the  jury  are  authorized  by  it  to  say 
that  there  is  the  expression  by  the  debtor  of  a  clear  intention  to  bind 
himself  to  the  payment  of  the  debt."  *•  In  other  words,  there  must  be 
a  distinct  recognition  and  renewal  of  the  debt  as  a  binding  obligation.** 
In  the  case  of  a  note,  the  promise  of  the  debtor  to  pay  it  must  be  clear, 
distinct,  and  unequivocal,  and  without  such  clear  and  express  prom- 
ise, neither  payment  of  interest,  part  payment  of  the  principal,  nor  a 
declaration  of  an  intention  to  pay  it,  will  suffice  to  revive  the  note.** 


Kirkpatrick  y.  Tattersall,   18  Mees.  & 
W.  760. 

«ft  Decker  ▼.  Kitchen,  33  Hun  (N.  X.) 
268. 

2 •Jones  V.  Talbott,  13  Ky.  Law  Rep. 
303. 

2T  Allen  Y.  Ferguson,  18  Wall.  1,  21 
L.  Ed.  851;  Stem  v.  Bradner  Smith  & 
Ck>.,  225  in.  430,  80  N.  E.  307,  116  Am. 
St.  Rep.  151;  Dressier  v.  Van  Vlissingen, 
195  111.  App.  68 ;  Brooks  v.  Paine,  77  S. 
W.  190,  25  Ky.  Law  Rep.  1125;  Appei- 
son  v.  Stewart,  27  Ark.  619 ;  Shockey  v. 
^liUs,  71  Ind.  288,  36  Am.  Rep.  196; 
Hubbard  v.  Farrell,  87  Ind.  215;  Jersey 
City  lip.  Co.  V.  Archer,  122  N.  T.  370, 
25  N.  E.  .338;  Stern  v.  Nussbaum,  5  Daly 
(N.  Y.)  382 ;  Riggs  v.  Roberts,  85  N.  C. 
151,  39  Am.  Rep.  692;  Turner  v.  Chris-, 
man,  20  Ohio,  332;  Hullman  v.  Johns 
(Pa.)  6  Atl.  205;  Murphy  v.  Crawford, 
114  Pa.  St  496,  7  Atl.  142 ;  McDougall 
V.  Page,  55  VI.  187,  45  Am.  Rep.  602;  La 
Tourrette  v.  Price,  28  Miss.  702 ;  Wheel- 
er V.  Simmons,  60  Hun,  404,  15  N.  Y. 
Supp.  462.  Where  the  defendant,  some 
tlays  after  obtaining  his  discliarge  in 
bankruptcy,  wrote  the  plaintiff  a  letter 


in  which  he  said:  '*I  will  send  you  the 
first  'V*  or  *X*  I  have,"  it  was  held  that 
the  expression  did  not  fairly  import  an 
absolute  promise  to  pay  five  or  ten  dol- 
lars, and  did  not  take  the  plaintiff*8  debt 
out  of  the  effect  of  defendant's  dis* 
charge.  BIgelow  v.  Norris,  141  Mass.  14, 
6  N.  E.  88.  But  on  the  other  hand,  a 
suflBcient  new  promise  was  made  ouc 
from  the  following  words,  written  to  a 
surety  on  a  note  given  by  the  bankrupt 
for  borrowed  money :  **If  I  live  and  am 
prospered,  no  man  who  helped  me  (with- 
out remuneration)  will  be  the  poorer  for 
me,  if  not  otherwise.  That  is  all  there 
is  of  it."  Cheney  v.  Barge,  26  111.  App. 
182. 

asxeedham  v.  Matthewson,  81  Kai*. 
340,  105  Pac.  436. 

2»  Allen  V.  Ferguson,  18  WaU.  1,  21  L. 
Ed.  851. 

80  Meech  v.  Laraon,  103  Ind.  515,  3  N. 
E.  159,  53  Am.  Rep.  540;  Brewer  v. 
Boynton,  71  Mich.  254,  39  N.  W.  49 ;  Can- 
field's  Appeal,  4  Walk.  (Pa.)  457. 

>i  Dressier  v.  Van  Vlissingen,  195  IlL 
App.  63. 
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Such  statements  as  the  following  have  been  held  suflScient:  "I  am  going 
to  pay  you  every  dollar  I  owe  you  by  the  first  of  July ;"  •*  "I  will  pay 
him  some  day,  can't  say  when;"^  "your  debt  I  will  pay  if  I  live;"** 
"I  will  pay  the  note ;"  '*  "I  will  pay  the  debt  before  I  leave  the  state ;"  ^ 
the  creditor  "shall  have  her  money,  even  if  it  is  but  a  little  at  a  time."  ** 
But  under  the  rule  as  above  stated,  it  is  not  sufficient  that  the  bankrupt 
acknowledges  the  debt  as  still  existing,  or  that  he  expresses  the  expecta- 
tion of  paying  it  or  an  intention  to  pay  it.  The  necessary  distinct  prom- 
ise to  pay  cannot  be  extracted  from  such  expressions  as  that  the  debtor 
is  "going"  to  pay  the  debt,  or  that  he  "expects"  to  pay  it,  or  that  he 
means  to  "make  it  all  right,"  or  that  he  does  not  intend  the  creditor 
shall  lose  anything.^  Still  less  is  the  rule  satisfied  by  showing  merely 
the  recognition  by  the  bankrupt  of  a  moral  obligation  resting  on  him,** 
or  a  willingness  to  pay  the  debt,  or  a  statement  that  he  will  try  to  do 


so.*^  No  sufficient  new  promise  is  made  out  by  the  bankrupt's  decla-: 
ration  that  "when  I  am  in  position  to  pay,  there  is  no  one  I  would 
more  cheerfully  pay,"**  or  "I  will  make  a  desperate  effort  to  pay  you 
something  on  the  note,"  **  or  "I  will  do  all  I  can  to  pay  you."  **  Some 
of  the  decisions  have  also  held  that  the  promise  must  be  express, 
and  cannot  be  made  out  by  implication.**  But  it  is  perhaps  better  to 
say  that  the  promise  must  be  so  far  unqualified  as  necessarily  to  au- 
thorize the  implication  of  an  undertaking  to  pay  the  debt.**    And  in  any 


32  St.  John  V.  Stephenson,  90  111.  82. 

3  8  Bolton  V.  King,  105  Pa.  St.  78. 

34  Fialey  v.  Kelly,  79  N.  C.  348. 

3  5  Hunt  V.  Jones,  1  Ind.  App.  545,  28 
N.  E.  98;  Farmers*  &  Merchants'  Bank 
V.  Richards,  119  Mo.  App.  18,  95  S.  W. 
290. 

36  Jones  V.  Talbott,  13  Ky.  Law  Rep. 
.')03, 

87  Bundling  v.  Willey,  19  S.  D.  293, 103 
N.  W.  38,  9  Ann.  Cas.  644.  And  see  Gold- 
stein V.  Saur  (Tex.  Civ.  App.)  162  S.  W. 
441. 

38  Allen  V.  Ferguson,  18  WaU.  1,  21  L. 
Ed.  854;  Dennan  v.  Gould,  141  Mass.  16, 
6  N.  E.  22 ;  Brewer  v.  Boynton,  71  Mich. 
254,  39  N.  W.  49;  Meech  v.  Lamon,  ia3 
Ind.  515,  3  N.  E.  159,  53  Am,  Rep.  540 ; 
Willetts  V.  Cotherson,  3  111.  App.  644; 
Shockey  v.  Mills.  71  Ind.  288,  36  Am. 
Rep.  196;  Jones  v.  Talbott,  13  Ky.  Law 
Rep.  303;  Porter  v.  Porter,  31  Me.  169; 
Riggs  V.  Roberts,  85  N.  0.  151,  39  Am. 
Rep.  692;  Turner  v.  Chrisman,  20  Ohio, 
332;  Yoxtheimer  v.  Keyser,  11  Pa.  St. 
364,  51  Am.  Dec.  555 ;  Coe  v.  Rosene,  66 


Wash.  73,  118  Pac.  881,  38  L.  R.  A.  (N. 
S.)  577,  Ann.  Cas.  1913C,  741 ;  Bartlett  v. 
Peck,  5  La.  Ann.  669.  But  compare  Mor- 
daunt  V.  Monroe,  124  111.  App.  306;  Hub- 
bard V.  Farrell,  87  Ind.  215. 

3  8  Mandell  v.  Levy,  47  Misc.  Rep.  147, 
93  N.  Y.  Supp.  545. 

*o  Holden  v.  Chamberlin  (N.  D.)  179  N. 
W.  706. 

41  Kieman  v.  Fox.  43  App.  Diy.  58,  59 
N.  Y.  Supp.  330.  ' 

4*  Moore  v.  Trounstine,  126  Ga.  116, 
54  S.  E.  810,  7  Ann.  Cas.  971. 

*  8  Holt  V.  Akarman  (N.  J.)  86  Atl. 
408;  Lawrence  v.  Harrington,  itt  N.  Y. 
408,  25  N.  E.  406. 

**  Evans  v.  Carey,  29  Ala.  99 ;  Willetts 
v.  Cotherson,  3  111.  App.  644;  Katz  v. 
Moessenger,  110  111.  372;  Porter  v.  Por- 
ter, 31  Me.  169;  Stark  v.  Stinson,  23  N. 
H.  259;  In  re  Ileazelton,  -  32  Leg.  Int. 
(Pa.)  13;  Bennett  v.  Everett,  3  R.  I.  152. 
67  Am.  Dec.  498. 

*6  Craig  V.  Seitz,  63  Mich.  347,  30  N. 
W.  347. 
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case  there  must  be  a  clear  and  certain  identification  of  the  particular 
debt  which  the  bankrupt  has  in  mind  and  means  to  revive.** 

The  giving  of  a  new  note  by  the  bankrupt,  after  his  discharge,  in 
renewal  of  a  previous  note,  or  simply  for  the  amount  of  a  pre-existing 
debt,  will  revive  the  debt  and  take  it  out  of  the  effect  of  the  discharge,*' 
but  not  a  mere  unfulfilled  offer  or  promise  to  give  a  new  note.*^  And 
where  the  defendant  in  a  pending  suit  pleads  his  bankruptcy,  but  after- 
wards withdraws  the  plea  and  confesses  judgment,  this  will  amount  to 
a  new  promise  binding  him  on  the  judgment.**  But  the  fact  that  the 
debtor,  after  his  discharge,  states  an  account  running  prior  to  such  dis- 
charge and  fixes  a  certain  balance,  and  agrees  that  his  debtor  may 
apply  certain  demands  in  his  favor,  does  not  avoid  the  effect  of  the 
discharge.^  If  there  is  contradictory  evidence  as  to  the  making  of  the 
alleged  new  promise,  or  its  terms,  or  as  to  the  debtor's  intention  to  bind 
himself  to  a  specific  promise  to  pay  the  debt,  these  questions  must  be 
left  to  the  jury  under  proper  instructions  from  the  court." 

In  order  to  give  binding  effect  to  a  new  promise  to  pay  a  debt  dis- 
charged in  bankruptcy,  it  is  necessary  that  it  should  have  been  ac- 
cepted by  the  creditor.  But  where  the  plaintiff's  amended  petition  in 
a  suit  against  a  discharged  bankrupt  alleged  that  the  defendant  "prom- 
ised and  agreed  to  and  with  the  plaintiff"  to  pay  the  barred  debt  as 
soon  as  he  was  able,  it  sufficiently  alleged  that  the  plaintiff  had  ac- 
cepted the  new  promise.**  So,  evidence  of  a  continued  effort  by  a  cred- 
itor of  a  discharged  bankrupt  to  enforce  the  latter's  promise  to  pay 
the  barred  debt,  and  to  get  the  bankrupt  to  keep  his  promise,  sufficiently 
shows  an  acceptance  of  the  promise  by  the  creditor.'*  If  a  discharged 
bankrupt's  new  promise  to  pay  a  barred  debt  was  induced  by  the  fraud 
of  the  creditor,  the  latter  cannot  recover  upon  it.  But  if  the  defend- 
ant  bankrupt,  in  promising  plaintiff  to  pay  the  barred  debt,  did  not  un- 


46  Landls  v.  Roth,  109  Pa.  St.  621,  1 
Atl.  49,  58  Am.  Rep.  747;  Hobough  v. 
Murphy,  114  Pa.  St.  358,  7  AtL  139.  A 
written  promise  to  pay  a  debt  discharged 
in  bankruptcy  need  not  describe  the  debt 
where  there  is  only  one  debt  due  to  that 
creditor.  Goldstein  v.  Saur  (Tex.  Civ. 
App.)  162  S.  W.  441. 

*'  Christie  v.  Bridgman,  51  N.  J.  Eq. 
^11,  25  Atl.  939,  .30  Atl.  429 ;  Bown  v. 
Thompsom  34  Leg.  Int.  (Pa.)  305;  Law- 
rence V.  Harrinsrton,  122  N.  Y.  408,  25  N". 
E.  406;  Greil  v.  Durr,  203  Ala.  644,  84 
South.  743 :  Stokes  v.  Snndors.  181  App. 
Dlv.  249,  168  N.  Y.  Snpp.  409. 

*«  Porter  v.  Porter,  31  Me.  169;  Stern 


V.  Bradner  Smith  A  Co.,  127  111.  App. 
640. 

*»  Anderson  v.  Clark,  70  Ga.  362 :  Dew- 
ey V.  Moyer,  72  N.  Y.  70. 

80  Warren  v.  Bishop,  22  Vt.  607;  In  re 
Heazelton.  1  Wkly.  Notes  Cas.  (Pa.)  67. 

«i  Pearsall  v.  Tabour,  98  Minn.  24S, 
108  N.  W.  808 ;  Pratt  v.  Russell,  7  Cush, 
(Mass.)  462:  Shaw  v.  Bumey,  86  N.  C. 
331,  41  Am.  Rep.  461;  Tioga  County  Sav- 
ings &  Trust  Co.  V.  Gates,  254  Pa.  298, 
98  Atl.  968. 

R2  Brashears  v.  Combs,  174  Ky.  344, 
192  S.  W.  482. 

B»  Brashears  v.  Combs,  174  Ky.  344, 
192  S.  W.  482. 
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derstand  that  the  new  promise  would  be  binding  upon  him,  that  is, 
if  he  was  mistaken  as  to  its  legal  import  and  effect,  the  mistake  was 
not  such  a  mistake  of  law  as  would  warrant  equitable  relief,  either  af- 
firmative or  defensive.** 

§  762.  Same;  Part  Payenent. — Neither  a  payment  of  interest  nor 
a  part  payment  of  the  principal  will  suffice  to  revive  a  debt  from  which 
the  debtor  has  been  released  by  a  discharge  in  bankruptcy  or  constitute 
a  new  promise  to  pay  it.**  "A  different  rule  prevails  in  case  of  a  debt 
discharged  in  bankruptcy  from  that  applied  to  the  defense  of  the  stat- 
ute of  limitations.  In  the  latter  case  payment  of  a  part  of  the  debt  is 
regarded  as  an  acknowledgment  of  the  existence  of  the  debt,  and  the 
law  implies  a  promise  to  pay  the  residue.  But  in  the  case  of  a  debt 
discharged  in  bankruptcy,  a  promise  cannot  be  inferred,  but  must  be 
express,  and  so  all  the  cases  agree  that  partial  payments  will  not  re- 
vive the  debt."  *•  However,  where  there  is  a  distinct  and  unambiguous 
promise,  together  with  a  partial  payment,  it  fully  and  in  every  particu- 
lar complies  with  the  rule  for  the  revival  of  a  discharged  debt."  But 
no  such  promise  can  be  made  out  from  the  fact  that  the  debtor,  in  au-* 
thorizing  the  creditor  to  draw  on  him  for  part  of  the  original  debt,  said 
that  he  "hoped"  to  pay  the  balance  in  full.**  But  the  fact  of  part  pay- 
ment is  admissible  to  identify  the  debt  in  reference  to  which  an  express 
promise  to  pay,  otherwise  of  uncertain  application,  may  be  proved.** 

§  763.  Same ;  Written  or  Oral  Promise. — In  Maine,  Massachusetts, 
and  New  York  (and  perhaps  in  some  other  states)  the  statutes  provide 
that  no  agreement  or  promise  to  revive  a  debt  barred  by  a  discharge  in 
bankruptcy  shall  be  binding  and  effective  unless  contained  in  some 
writing  signed  by  the  party  to  be  charged.**    Since  the  bankruptcy  law 


»*  Bra  shears  v.  Combs,  174  Ky.  344, 
192  S.  W.  482. 

86  Allen  V.  Ferguson.  18  Wall.  1,  21  L. 
Ed.  854;  Meyer  v.  Bartels,  56  Misc.  Rep. 
621,  107  N.  Y.  Supp.  778 ;  Stern  v.  Brad- 
ner  Smith  fjb  Co.,  225  111.  430,  80  N.  E. 
307,  116  Am.  St.  Rep.  151;  Wilson  v. 
Chandler,  1.33  111.  App.  622;  Jacobs  v. 
Carpenter,  161  Mass,  16,  36  N.  E.  676; 
Helm  y.  Chapman,  171  Mas.s.  347,  50  N. 
K.  529;  Oriel  v.  Solomon,  82  Ala.  8.5,  2 
South.  322.  60  Am.  Rep.  733;  Stark  v. 
Stlnson,  23  N.  H.  259;  Wheeler  v.  Sim- 
mons, 60  Hun,  404,  15  N.  Y.  Supp.  462 ; 
Lawrence  v.  Harrington,  122  N.  Y.  408, 
25  N.  E.  406;  Viele  v.  Ogilvie,  2  G.  Greene 
(Iowa)  326;  Tolle  v.  Smith,  98  Ky.  464. 


33  S.  W.  410.  But  see  Warder  ▼.  Lake. 
198  111.  App.  614. 

5«  Lawrence  v.  Harrington,  122  N.  Y. 
408,  25  N.  E.  406. 

B7  HufTman  v.  Johns  (Pa.)  6  Atl.  205: 
Lawrence  v.  Harrington,  48  Hun,  618,  1 
N.  Y.  Supp.  677. 

B8  Scheper  v.  Briggs,  28  App.  Div.  116, 
50  N.  Y.  Supp.  869. 

(^•Willetts  y.  Cother8(Mi,  3  111.  App. 
644. 

«o  See  Spooner  v.  Russell,  30  Me.  454; 
Otis  v.  Gazlin,  31  Me.  567;  Kingley  v. 
Cousins,  47  Me.  91;  Nathan  v.  Leland, 
193  Mass.  676,  79  N.  E.  793;  Jacobs  v. 
Carpenter,  161  Mass.  16,  36  N.  E.  676; 
Elwell  v.  Cumner,  136  Mass.  102;  Bair 
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contains  no  provision  on  this  subject,  and  since  state  statutes  of  this 
character  do  not  purport  to  affect  the  debt  itself,  but  only  the  remedy 
for  its  enforcement,  they  are  not  in  contravention  of  the  federal  law, 
and  are  effective  in  the  jurisdictions  where  they  are  in  force.  But  ac- 
cording to  what  may  be  called  the  common  or  general  law  of  the  sub- 
ject, and  apart  from  such  statutory  provisions,  it  does  not  need  a  writ- 
ten promise  to  revive  a  discharged  debt,  but  one  merely  spoken  will  be 
sufficient  for  the  purpose  if  distinct  and  positive.*^ 

§  764.  Conditional  Promise. — It  is  not  necessary  that  a  new  prom- 
ise to  pay  a  debt  barred  by  a  discharge  in  bankruptcy  should  be  abso- 
lute, but  it  may  be  made  upon  a  condition  or  coupled  with  a  condition.®* 
But  in  that  case,  where  the  condition  is  in  the  nature  of  a  proposition 
offered  to  the  creditor,  it  must  be  alleged  and  shown  that  he  accepted 
it  or  assented  to  it,**  and  if  the  creditor  expressly  declines  to  agree  to 
the  condition,  ^nd  insists  on  the  immediate  and  unconditional  payment 
of  his  claim,  the  debt  is  not  revived  and  no  action  can  be  maintained  on 
it.**  Generally,  however,  a  condition  accepted  by  the  creditor  will  not 
at  all  impair  the  effect  of  the  agreement  in  reviving  the  debt,  as,  for 
example,  where  the  bankrupt  undertakes  to  pay  the  debt  if  time  is  grant- 
ed to  him  for  the  purpose  and  it  is  accordingly  granted,®*  or  where  the 
bankrupt  promises  to  pay  the  debt  in  full  if  the  creditor  will  pay  the 
taxes  for  a  year  on  certain  property,  which  is  done.*®  But  here  it  must 
be  observed  that  the  condition  must  contain  nothing  unlawful  or  in 
contravention  of  the  bankruptcy  act.  Thus,  a  promise  to  pay  a  par- 
ticular creditor  in  full  if  he  will  refrain  from  opposing  the  bankrupt's 


V.  Hubert,  84  App.  Div.  621,  82  N.  Y. 
Snpp.  1010;  Meyer  v.  Battels,  56  Misc. 
Rep.  e21, 107  N.  Y.  Supp.  778 ;  Gnienberg 
V.  Treanor,  40  Misc.  Rep.  232,  81  N.  Y. 
Supp.  675;  MandeU  v.  Levy,  47  Misc. 
Rep.  147,  93  N.  Y.  Supp.  545;  Polk  v. 
Stephens,  118  Ark.  438,  176  S.  W.  689. 

«i  Mutual  Reserve  Fund  Life  Ass'n  v. 
Beatty,  93  Fed.  747,  85  C.  O.  A.  573,  2 
Am.  Bankr.  Rep.  244;  Smith  v.  Stanch- 
field,  84  Minn.  343,  87  N.  W.  917 ;  Farm- 
ers' &  Merchants'  Bank  v.  Richards,  119 
Mo.  App.  18,  95  S.  W.  290;  Blanc  v. 
Banks.  10  Rob.  (La.)  115,  43  Am.  Dec. 
175;  Worthlngton  v.  De  Bardlekln,  33 
Ark.  651;  Ross  v.  Jordan,  62  Ga.  298; 
Craip:  V.  Seltz,  63  Mich.  727,  30  N.  W. 
M7;  Henley  v.  Lanier,  75  N.  C.  172,  15 
N.  B.  R.  280;  Kull  v.  Farmer,  78  N.  C. 
.^39;  Lanier  v.  ToUeson,  20  S.  C.  57; 
Farmers'  &  Mechanics*  Bank  v.  Flint  17 
Vt.  508,  44  Am.  Dec.  351 ;  Barron  v.  Ben- 


edict, 44  Vt.  518 ;  Holden  v.  Chamberlin 
(N.  D.)  179  N.  W.  706 ;  Vachon  ▼.  Ditz 
<Wash.)  194  Pac.  545. 

0  2  Allen  V.  Ferguson,  18  Wall.  1,  21  L. 
Ed.  854 ;  Knapp  v.  Hoyt,  57  Iowa,  591, 10 
N.  W.  925,  42  Am.  Rep.  59;  Herrlngton 
V.  Davitt,  220  N.  Y.  162,  115  N.  E.  476. 
1  A.  L.  R.  1700.  A  promise  by  the  bank- 
rupt to  make  a  payment  on  a  barred  in- 
debtedness out  of  particular  funds  if 
they  proved  sufficient  for  the  purpose 
after  the  payment  of  other  obligations, 
does  not  give  rise  to  a  general  liability 
on  the  part  of  the  bankrupt.  Brashears 
V.  Combs,  174  Ky.  344,  192  S.  W.  482. 

•8  Smith  V.  Stanchfleld,  84  Minn.  343, 
87  N.  W.  917;  International  Harvester 
Co.  v.  Lyman,  90  Minn.  275,  96  N.  W.  87. 

•*  International  Harvester  Co.  v.  Ly- 
man, 90  Minn.  275,  06  N.  W.  87. 

•0  Comfort  v.  Eisenbeis,  11  Pa.  St,  13. 

60  Thornberry  v.  DHs,  SO  Ky.  241. 
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application  for  a  discharge,  or  if  he  will  dismiss  a  proceeding  to  set  aside 
the  discharge,  is  fraudulent  and  void.®' 

If  the  condition  was  not  in  the  nature  of  an  election  offered  to  the 
creditor,  but  contained  something  personal  to  the  bankrupt,  or  involved 
the  occurrence  of  a  future  event  or  the  future  existence  of  a  certain  state 
of  affairs,  then  it  must  be  pleaded  and  shown  that  the  condition  has 
been  fulfilled  or,  as  the  case  may  be,  that  the  event  has  happened  or  that 
the  contemplated  state  of  affairs  now  exists.**    Thus,  if  the  bankrupt 
promises  to  pay  the  debt  after  the  lapse  of  a  certain  time,  no  action  can* 
be  maintained  on  the  debt  or  the  new  promise  until  such  time  has  elaps- 
ed.**    Generally,  however,  it  is  held  that  the  bankrupt's  undertaking  to 
pay  the  debt  when  he  completes  a  certain  contract,  when  he  collects  cer- 
tain claims  due  to  him,  when  he  returns  from  a  contemplated  journey, 
or  the  like,  does  not  make  the  promise  a  conditional  one,  but  is  rather  to 
be  regarded  as  a  specification  of  the  time  for  payment.'*    Where  the 
bankrupt's  promise  is  that,  if  he  had  not  paid  a  certain  debt,  contracted 
before  the  bankruptcy,  he  would  pay  it,  the  creditor  has  only  to  prove 
that  the  debt  has  not  been  paid,  and  then  the  promise  becomes  abso- 
lute."   So  a  promise  that,  if  the  creditor  should  lose  a  certain  case  then 
pending  in  the  appellate  court,  the  bankrupt  would  make  it  good  to  him. 
Becomes  enforceable  upon  the  determination  of  the  appeal  adversely  to 
the  creditor.'*    A  promise  to  do  certain  work  and  apply  it  on  a  debt 
discharged  by  bankruptcy  cannot  be  construed  into  a  promise  to  pay 
the  debt  in  any  other  way.'*    It  must  also  be  remarked  that  if  there  is 
any  indefiniteness  or  ambiguity  in  the  statement  of  the  condition,  it 
must  be  effectually  cleared  up  before  the  creditor  can  recover.     Thus, 
a  promise  to  pay  "as  soon  as  I  get  through  with  that  squaring  up"  is  not 
sufficient  to  revive  the  debt  unless  it  is  shown  exactly  what  was  meant 
by  the  "squaring  up."'*    Finall}^  a  condition  attached  to  the  promise 
may  be  waived  by  the  bankrupt,  and  will  be  considered  as  having  been 


«7  Tinell  v.  Freeman,  139  Mass.  297, 
1  N.  E.  350 ;  Fell  v.  Oook,  44  Iowa,  485. 

68  Smith  V.  Stanchfleld,  84  Minn.  343, 
87  N.  W.  917;  Stern  v.  Bradner  Smith 
&  Co.,  225  in.  430,  80  N.  E.  307,  116  Am. 
St.  Rep.  151;  Griel  v.  Solomon,  82  Ala. 
85,  2  South.  322,  60  Am.  Rep.  733;  Apper- 
son  V.  Stewart,  27  Ark.  619;  Tolle  v. 
Smith,  98  Ky.  464,  33  S.  W.  410;  Yate 
V.  Hollingsworth,  5  Har.  &  J.  (Md.)  216 ; 
La  Tourrette  v.  Price,  28  Miss.  702 ;  Gold- 
man V.  Abrahams,  9  Daly  (N.  Y.)  223; 
Lanier  v.  Tolleson,  20  S.  O.  57;  Sher- 
man V.  Hobart,  26  Vt  60;  Bearing  v. 
Mofflt,  6  Ala.  776 ;  Richardson  v.  Brlck- 
er,  7  Colo.  58,  1  Pac.  433,  49  Am.  Rep. 


344;    Dantzler  v.  Scheuer,  203  Ala.  89, 
82  South.  103. 

99  Arnold  v.  Elliott,  7  Humph.  (Tenn.) 
854. 

ToEatcm  v.  Yarborough,  19  Ga.  82; 
Swan  v.  Lullman,  12  Mo.  App.  584.  A 
promise  to  pay  "as  soon  as  possible," 
made  after  a  discharge  in  bankruptcy,  is 
not  a  conditional  promise.  Sundling  t. 
WiUey,  19  S.  D.  293, 103  N.  W.  38,  9  Ann. 
Cas.  644. 

71  Hill  V.  Kendall,  25  Vt.  528. 

T«  Hemdon  v.  Givens,  16  Ala.  261. 

78  Lawrence  v.  Harrington,  122  N.  Y. 
408,  25  N.  E.  406. 

74  Stern  v.  Nussbaum,  6  Daly  (N.  Y.) 
382. 
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waived  by  his  making  payments  on  the  debts  prior  to  the  happening  of 
the  condition.'* 

§  765.  Promise  to  Pay  When  Able. — ^A  promise  by  a  discharged 
bankrupt  to  pay  an  antecedent  debt  as  soon  as  he  is  able  (or  as  soon  as 
he  can,  or  as  soon  as  he  has  the  money,  or  the  like),  though  it  is  a  con- 
ditional promise,  is  not  void  for  uncertainty,  but  is  capable  of  enforce- 
ment by  suit.'*  But  the  creditor,  in  order  to  recover  on  such  a  prom- 
ise, must  both  plead  and  prove  that  the  debtor  is  presently  able  to  pay 
the  debt.''  It  is,  however,  no  ground  of  demurrer  to  the  declaration  in 
such  a  suit  that  it  does  not  state  in  what  the  defendant's  ability  to  pay 
consists.'*  To  sustain  the  burden  of  proving  the  debtor's  ability  to  pay, 
the  creditor  must  show  his  present  possession  of  sufficient  and  available 
means.  Proof  of  his  ability  to  borrow  the  money  is  not  sufficient'* 
Further,  the  defendant  is  entitled  to  show  what  portion  of  his  earnings 
it  is  necessary  for  him  to  use  for  the  support  of  himself  and  his  family, 
and  if  the  residue  is  insufficient  to  pay  the  debt,  ability  to  pay  is  not 
shown,**  and  the  law  does  not  require  the  debtor  to  reduce  his  family 
expenditures  to  such  a  point  that  enough  will  remain  to  satisfy  the  cred- 
itor.** And  a  promise  to  pay  a  debt  when  able  must  be  construed  as 
an  undertaking  to  pay  out  of  the  first  surplus  money  which  the  debtor 
may  acquire,  and  there  is  no  such  surplus  until  he  satisfies  the  claims 
of  those  who  have  extended  him  credit  on  the  faith  of  his  immunity 
from  the  burden  of  debts  barred  by  his  discharge.  In  other  words, 
though  the  plaintiff  may  show  that  the  defendant  has  sufficient  prop- 
erty to  pay  the  debt  in  suit,  yet  he  cannot  recover  if  it  is  shown  that  the 
payment  of  other  just  claims,  contracted  since  his  discharge  in  bank- 


7&Thompkins  v.  Hazen,  30  App.  Dlv. 
350.  51  N.  Y.  Supp.  1003.  But  see  this 
case  on  appeal,  165  N.  Y.  18,  58  N.  K. 
762. 

7  0  Krause  v.  Torry,  146  Ala.  548,  40 
South.  956;  Torry  v.  Krauss,  149  Ala. 
200,  43  South.  184 ;  Griel  v.  Solomon,  82 
Ala.  85,  2  South.  322,  60  Am.  Rep.  733 ; 
Egbert  v.  McMichael,  9  B.  Mon.  (Ky,)  44 ; 
Eekler  v.  Galbraith,  12  Bush  (Ky.)  71; 
Brashears  v.  Combs,  174  Ky.  344,  192  S. 
W.  482;  Holden  v.  Chamberlln  (N.  D.) 
179  N.  W.  706.  A  promise  by  the  bank- 
rupt to  pay  his  notes  at  maturity  if  he 
is  then  able  to  do  so,  and  if  not  able, 
then  to  pay  them  when  he  can  do  so.  the 
time  being  extended  for  that  puriwse,  is 
a  valid  promise.  Dantzlcr  v.  Scheuer, 
203  Ala.  89,  82  South.  103.  Compare 
BiTClow  V.  Morris,  139  Mass.  12,  29  N.  E. 
61;  Elwell  v.  Cumner,  136  Mass.  102. 
And  see  Caledonian  Coal  Co.  v.  Young, 
Blk.Bkb.(3d  Ed.)^94 


22  N.  M.  675,  167  Pac.  274,  holding  that 
a  statement  of  a  discharged  bankrupt  to 
a  creditor  that  he  would  pay  his  account 
and  all  his. other  creditors  'If  able*'  did 
not  amount  to  a  promise,  conditional  or 
otherwise,  and  did  not  revive  the  debt. 

7  7  Patten  v.  Ellingwood,  32  Me.  163 
Green  v.  McGowan,  7  Ky.  Law  Rep.  661 
Taylor  v.  Nixon,  4  Sneed  (Tenn.)  352 
Stem  V.  Gerber,  137  N.  Y.  Supp.  879 
Torry  v.  Krauss,  149  Ala.  200,  43  South 
184;  Mason  v.  Hughart,  9  B.  Mon.  (Ky.) 
480, 

7  8  Horner  v.  Speed,  2  Pat.  &  H.  (Va.) 
616. 

7eKrans   v.  Torry,   146  Ala.  548,  40 
South.  956. 

80  Kraus  v.  Torry,  146  Ala.  648,  40 
South.  956. 

81  Torry  v.  Krauss,  149  Ala.  200,  43 
South.  184. 
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ruptcy,  would  exhaust  his  estate  and  leave  nothing  for  the  plaintiflF.** 
On  the  other  hand,  if  the  bankrupt,  at  the  very  time  of  making  the  prom- 
ise, has  sufficient  means  to  discharge  his  outstanding  new  debts  and 
also  to  satisfy  the  plaintiff,  there  seems  to  be  no  reason  why  the  credi- 
tor should  not  immediately  begin  his  suit.  But  the  authorities  appear 
to  hold  that  a  promise  clearly  relating  to  financial  ability  at  some  future 
time  will  not  sustain  an  immediate  action.** 

§  766.  Remedies  of  Creditor. — ^Where  the  new  promise  is  made 
after  the  adjudication  in  bankruptcy,  but  before  the  end  of  the  proceed- 
ings, the  creditor  cannot  prove  a  claim  on  it  in  the  bankruptcy,**  nor 
sue  on  it  until  after  the  question  of  the  bankrupt's  discharge  has  been 
determined.**  But  on  the  other  hand,  the  fact  that  the  creditor  has 
proved  the  original  debt  in  the  bankruptcy  proceedings,  and  received  a 
dividend,  does  not  prevent'him  from  recovering  the  balance  in  an  action 
on  the  new  promise.**  And  an  express  promise  to  pay  part  of  a  debt, 
discharged  by  the  proceedings  in  bankruptcy,  will  revive  the  debt  pro 
tanto.*'"  But  the  original  debt  is  revived  only  as  of  the  date  of  the  new 
promise,  and  where  judgment  is  obtained  upon  the  latter,  the  debtor  is 
entitled  to  claim  the  exemption  provided  by  law  in  force  at  the  latter 
date.**  But  where  he  has  agreed  that  work  done  by  him  for  the  credi- 
tor shall  go  towards  the  payment  of  the  discharged  debt,  this  consti- 
tutes a  new  promise  to  pay  the  debt,  and  he  cannot  ma^intain  an  action 
to  recover  the  value  of  such  work.**  The  creditor  may  also  recover  in- 
terest on  the  original  debt  as  well  as  the  principal  of  it,  where  the  bank- 
rupt promised  full  payment,  as  the  promise  revives  the  debt  on  the 
original  consideration.**  But  where  the  debt  had  been  reduced  to  judg- 
ment, it  is  so  far  extinguished  by  the  discharge  in  bankruptcy  that  the 
new  promise  to  pay  will  not  authorize  the  creditor  at  once  to  issue  exe- 
cution and  sell  the  debtor's  land,  but  he  must  first  revive  the  judgment.** 
Nor  can  he  arrest  the  debtor  and  hold  him  to  bail.**  But  where  the 
original  debt  is  in  such  form  as  to  be  capable  of  assignment  to  a  third 
person,  the  creditor  may  assign  the  new  promise  with  it,  and  so  enable 
the  assignee  to  sue  on  it.** 

82  Eckler  v.  Galbraith,  12  Bush  (Ky.)  «8  wuils  v.  Cushman,  115  Ind.  lOD,  17 

71.  N.  E.  1G8. 

88  Samuel  v.  Cravens,  10  Ark.  880.  so  Sampson  v.  Curtis,  39  Me.  398. 

84  Kingston  v.  Wharton,  2  Serg.  &  R.  »o  Stern  v.  Bradner  Smith  &  Co.,  225 
(Pa.)  208,  7  Am.  Dec.  aSS.  111.  430,  80  N.  E.  307,  116  Am.  St.  Rep. 

85  Egbert  v.  McMichael,  9  B.  Mon.  (Ky.)  151. 

44.  »i  Graham  v.  Dreutzer,  75  Wis.  558, 

8«  Kingston  v.  Wharton,  2  Serg.  &  R.  44  N.  W.  770,  17  Am.  St.  Rep.  205. 

(Pa.)  208.  7  Am.  Dec.  638.  »2  Glazier   v.    Stafford,   4   Har.   (Del.; 

87  Badger  v.  GHmore,  33  N.  H.  361,  66  240. 

Am.  Dec.  729.  »»  Way  v.  Sperry,  6  Cush.  (Mass.)  238, 
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As  to  the  form  of  action  for  the  recovery  of  a  debt  or  claim  thus 
revived,  there  has  been  much  difference  of  opinion.  Numerous  cases 
hold  that  when  the  bankrupt  has  given  a  new  promise  sufficient  to  re- 
vive  a  debt  barred  by  his  discharge,  the  creditor,  in  bringing  suit  for 
the  recovery  of  the  debt,  must  declare  on  the  original  obligation  or  en- 
gagement, and  not  on  the  new  promise.**  But  the  opposite  view,  name- 
ly, that  the  original  debt  is  extinguished  by  the  discharge,  and  the  only 
cause  of  action  is  on  the  new  promise,  is  supported  by  several  decisions 
of  weight.**  Probably,  however,  the  better  reason  as  well  as  the  pre- 
ponderance of  authority  is  with  the  decisions  which  leave  it  to  the  elec- 
tion of  the  creditor  which  course  he  will  pursue,  it  being  equally  com- 
petent to  him  to  sue  directly  on  the  new  promise  or  to  declare  on  the 
original  debt  and  then  plead  the  new  promise  in  replication  to  the  de- 
fendant's plea  of  his  discharge  in  bankruptcy .•• 

§  767.  Burden  of  Proof  and  Evidence. — ^The  burden  rests  on  the 
plaintiff  in  an  action,  to  prove  a  new  promise  to  pay  a  debt  released  by 
the  defendant's  discharge  in  bankruptcy,  and  this  fact  he  must  estab- 
lish by  clear  and  satisfactory  evidence.*^  Also  the  proof  must  corre- 
spond with  the  allegations  of  his  declaration  or  complaint.  Thus,  if  he 
alleges  an  unconditional  promise  of  the  defendant  to  pay,  made  after  the 
latter's  discharge,  proof  of  a  conditional  promise  will  not  authorize  a 


52  Am.  Dec.  779;  Underwood  y.  ESast- 
man,  18  N.  H.  582;  Badger  v.  Gilmore, 
33  N.  H.  361,  66  Am.  Dec.  729;  Clark  v. 
Atkinson,  2  E.  D.  Smith  (N.  Y.)  112; 
Wolffe  V.  Eberlein,  74  Ala.  9^,  49  Am. 
Rep.  809.  But  compare  White  v.  Gush- 
ing, 30  Me.  267;  Wardwell  v.  Foster,  31 
Me.  558 ;  Moore  ▼.  Viele,  4  Wend.  (N.  Y.) 
420;   Walbrldge  v.  Harroon,  18  Vt.  448. 

»*  Bush  V.  Stanley,  122  111.  406,  13  N. 
E.  249;  Herrington  v.  Davitt,  220  N.  Y. 
162,  115  N.  E.  476, 1  A.  L.  R.  1700;  Gm- 
enberg  y.  Treanor,  40  Misc.  Rep.  232,  81 
N.  Y.  Supp.  675;  Turner  y.  Chrisman,  20 
Ohio,  332;  Marshall  y.  Tracy,  74  111. 
379 ;  Apperson  y.  Stewart,  27  Ark.  619 ; 
Badger  v.  Gilmore,  33  N.  H.  361,  66  Am. 
Dec.  729;  Fraley  y.  Kelly,  67  N.  C.  78; 
Riggs  y.  Roberts,  85  N.  G.  151,  39  Am. 
Rep.  692;  Dusenbury  y.  Hoyt,  53  N.  Y. 
521,  13  Am.  Rep.  543. 

•«Trueman  y.  Fenton,  2  Cowp.  544; 
Post  V.  Losey,  111  Ind.  74,  12  N.  E.  121, 
60  Am.  Rep.  677;  Murphy  y.  Grawford, 
114  Pa.  St.  496,  7  Atl.  142 ;  Hobough  y. 
Murphy,  114  Pa.  St.  358,  7  Atl.  139; 
Bolton  y.  King,  105  Pa.  St.  78;  Reeside 
y.  Hadden,  12  Pa.  St.  243;  Field's  Es- 
tate, 2  Rawle  (Pa.)  351,  21  Am.  Dec.  454 ; 


Chabot  y.  Tucker,  39  Gal.  434;   Ross  y. 
Jordan,  62  Ga.  298 ;  Fleming  y.  LuUman, 

11  Mo.  App.  104;    Eckler  v.  Galbraith. 

12  Bush  (Ky.)  71. 

oe  Allen  y.  Ferguson,  18  Wall.  1»  21 
L.  Ed.  854;  Torry  y.  Krauss,  149  Ala. 
200,  43  South.  184 ;  Horner  y.  Speed,  2 
Pat.  &  H.  (Va.)  616 ;  Wolffe  y.  Eberlein, 
74  Ala.  99,  49  Am.  Rep.  809;  Nowland 
y.  Lanagai^  45  Ark.  108;  Glassen  y. 
Schoenemann,  80  111.  304,  16  N.  B.  R. 
98;  Turner  y.  Ghrisman,  20  Ohio,  332; 
Hubbard  v.  Farrell,  87  Ind.  215 ;  Spoon- 
er  y.  Russell,  30  Me.  454 ;  Graig  y.  Seitz, 
63  Mich.  727,  30  N.  W.  347. 

oTPearsall  y.  Tabour,  98  Minn.  248. 
108  N.  W.  808;  Brooks  y.  Paine,  77  S.  W. 
190,  25  Ky.  Law  Rep.  1125;  Griel  y. 
Solomon,  82  Ala.  85,  2  South.  322,  60  Am. 
Rep.  733;  Badger  y.  Gilmore,  33  N.  II. 
361,  66  Am.  Dec.  729 ;  Spaulding  y.  Vin- 
cent, 24  Vt.  501;  Haines  y.  Stauffer,  13 
Pa.  St.  541,  53  Am.  Dec.  493;  Dye  y. 
Bertram,  6  Am.  Law  Rep.  355;  Atwood 
V.  Gillett,  2  Doug.  (Mich.)  206;  Under- 
wood V.  First  Nat.  Bank  (Tex.  Glv.  App.) 
185  S.  W.  395;  Holden  y.  Ghamberlin 
(N.  D.)  179  N.  W,  706. 
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recovery .••  On  any  doubtful  or  conflicting  testimony,  the  question 
whether  a  new  promise  was  or  was  not  made  must  go  to  the  jury.** 
But  the  possibility  of  wrong  to  a  discharged  bankrupt  by  perjured  tes- 
timony as  to  a  new  promise,  thereby  depriving  him  of  the  benefit  of  his 
discharge,  is  not  to  be  remedied  by  a  forced  interpretation  of  the  evi- 
dence in  support  of  the  promise  to  pay.***  If  there  is  any  doubt  or  am- 
biguity as  to  the  debt  to  which  the  new  promise  was  meant  to  apply, 
the  plaintiff  must  identify  it  by  strong  and  positive  proof.***  If  the 
original  debt  was  evidenced  by  a  promissory  note,  the  note  itself  may 
be  given  In  evidence  to  show  the  consideration  for  the  new  promise.*** 


»8  Buford  V.  Crlgler,  7  Ky.  Law  Rep. 
662;  Doom  v.  Snyder,  10  Ky.  Law  ReiK 
281. 

99  Bennett  v.  Everett,  3  E.  I.  152,  67 
Am.  Dec.  498;  United  Society  in  Can- 
terbury V.  Winkley,  7  Gray  (Masa.)  460; 
Old  Town  Nat.  Bank  y.  Parker,  121  Md. 


61,  87  Atl.  1105;  Brashears  ▼.  Ckmibs, 
174  Ky.  344, 192  S.  W.  482. 

100  Pearsall  v.  Taboar,  98  Minn.  248, 
108  N.  W.  808. 

loi  Pearsall  y.  Tabour,  98  Minn.  248, 
108  N.  W.  808. 

iot  Egbert  ▼•  MeMicshael,  9  B.  Mon. 
(Ky.)  44. 
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768.  Deposit  of  Filing  Fees. 

769.  Security  for  Costs. 

770.  Power  to  Award  Costs. 

771.  Amount  and  Items  of  Costs. 

772.  Persons  Entitled  to  Costs. 

773.  Persons,  Property,  or  Funds  Liable  for  Costs* 

774.  Taxation  of  Costs. 

775.  Kxpenses  of  Administering  Estates. 

776.  Fees  of  Clerks. 

777.  Fees  and  Expenses  of  Marshals  and  Receivers. 

778.  Compensation  of  Trustees. 

779.  Fees  and  Expenses  of  Referees. 

780.  On  what  Sums  Commissions  are  Calculated. 

781.  Fees  of  Attorneys. 

782.  Same;    Attorney  for  Bankrupt 

783.  Same ;  Attorneys  for  Petitioning  and  Other  Creditonk 

784.  Same;   Attorney  for  Receiver, 

785.  Same;    Attorney  for  Trustee. 

§  768.  Deposit  of  Piling  Fees. — Upon  the  filing  of  a  petition  in 
bankruptcy,  the  law  requires  the  clerk  of  the  court  to  collect  filing  fees, 
to  the  extent  of  $15  for  the  referee,  $5  for  the  trustee,  and  $10  for  him- 
self. These  fees  are  to  be  deposited  by  the  petitioning  creditors  in  in- 
voluntary cases,  and  by  the  bankrupt  in  voluntary  cases,  except  where 
he  is  excused  on  the  ground  of  poverty.*  This  deposit,  on  the  part  of  a 
voluntary  bankrupt  not  so  excused,  is  a  condition  precedent  to  the  filing 
of  the  petition;  but  if  the  petition  is  placed  on  file  and  an  adjudication 
made  without  payment  of  the  fees,  the  objection  may  be  raised  on  the 
bankrupt's  application  for  discharge,  and  action  on  such  application  will 
be  stayed  until  the  filing  fees  are  paid.*  When  the  petition  of  a  proposed 
voluntary  bankrupt  is  accompanied  by  an  affidavit  stating  that  he  has 
not  and  cannot  obtain  the  money  with  which  to  pay  the  filing  fees,  the 
clerk  will  file  the  petition  and  docket  the  case  without  exacting  the  de- 
posit of  such  fees.'  But  the  question  of  the  petitioner's  ability  to  pay 
the  fees  is  open  to  investigation  at  future  stages  of  the  proceedings.  And 
while  his  affidavit  of  inability  is  prima  facie  evidence  of  the  facts  stated,* 

1  Bankruptcy  Act  1898,  §§  40,  48,  51,  fees  has  priority  over  payment  of  attor- 
52.    And  see,  supra,  §  165.  neys*  fees,  a   bankrupt  cannot  reverse 

2  In  re  Harden,  101  Fed.  653,  4  Am.  this  order,  and,  after  paying  his  attor- 
Bankr.  Rep.  31.  ney  a  fee,  file  his  petition  and  schedules 

«Tn    re   Fees   Payable   by    Voluntary      as  a  pauper.     In  re  Darr  (D.  C.)  232 
Bankrupts,  95  Fed.  120.     Since,  under      Fed.  415,  36  Am.  Bankr.  Rep.  432. 
the  statute,  payment  of  the  clerk's  filing         *  In  re  Levy  (D.  G.)  101  Fed.  247. 
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it*  is  not  conclusive,  and  if  circumstances  appear  casting  doubt  on  the 
truth  of  the  affidavit,  the  case  may  be  sent  to  the  referee  to  investigate 
and  report  the  facts,*  and  then  the  petitioner  must  support  his  allegation 
of  poverty  by  convincing  evidence .•  As  to  the  fact  of  his  actual  inability 
to  procure  the  money  with  which  to  pay  the  fees,  he  is  not  required  to  so- 
licit gifts  or  loans  from  his  friends  for  that  purpose,  and  he  is  not  guilty 
of  a  false  oath  in  making  affidavit  that  he  "cannot  obtain"  the  requisite 
sum,  although  it  appears  that  friends  would  have  advanced  him  the 
amount  if  requested.'  But  he  cannot  hold  out  property  which  is  exempt 
under  the  laws  of  the  state  and  still  make  the  poverty  affidavit-  The  pro- 
vision of  the  bankruptcy  act  giving  bankrupts  the  benefit  of  exemptions 
allowed  by  state  law  was  not  intended  to  exonerate  them  from  pay- 
ment of  the  filing  fees  on  their  voluntary  petitions.  Such  a  bankrupt  is 
excused  from  payment  of  the  lees  only  in  case  of  absolute  inabiHty  to 
pay  them ;  and  such  inability  does  not  exist  so  long  as  he  has  money  or 
property  sufficient  for  the  purpose,  although  it  is  exempt.*  Further,  in 
case  of  the  filing  of  a  petition  by  a  voluntary  bankrupt  without  pay- 
ment of  the  fees,  "the  judge,  at  any  time  during  the  pendency  of  the 
proceedings  in  bankruptcy,  may  order  those  fees  to  be  paid  out  of  the  es- 
tate; or  may,  after  notice  to  the  bankrupt,  and  satisfactory  proof  that 
he  then  has  or  can  obtain  the  money  with  which  to  pay  those  fees,  order 
him  to  pay  them  within  a  time  specified,  and,  if  he  fails  to  do  so,  may  or- 
der his  petition  to  be  dismissed."*  This  clearly  means  that  the  bank- 
rupt may  be  required  to  pay  the  filing  fees  out  of  money  acquired  or 

* 

earned  since  the  filing  of  the  petition,  though  the  only  decision  on  the 
point  is  to  the  contrary.^*  It  is  to  be  observed  that  the  referee  has  no 
authority  to  make  such  an  order,  the  power  being  confided  to  the  judge 
alone.^* 

Upon  the  voluntary  application  of  a  partnership  for  the  benefit  of  the 
act,  only  one  petition  need  be  filed,  and  all  that  is  done  thereupon  con- 
stitutes one  proceeding,  although  it  involves  granting  a  discharge  to 


5  In  re  CoUier.  93  Fed.  191,  1  Am. 
Bankr.  Rep.  182. 

« In  re  Williams,  2  Nat.  Bankr.  News, 
206. 

T  Sellers  v.  Bell,  94  Fed.  801,  36  C. 
C.  A.  502,  2  Am.  Bankr.  Rep.  529;  In 
re  Mason,  181  Fed.  899,  25  Am.  Bankr. 
Rep.  73.  But  compare  In  re  Hlnes,  117 
Fed.  790,  9  Am.  Bankr.  Rep.  27.  Where 
persons  filing  voluntary  petitions  in 
bankruptcy  were  able  to  pay  their  at- 
torneys, and  were  earning  money,  and 
by  proper  saving  and  conduct  could  ac- 
cumulate and  procure  the  money  with 
which  to  pay  the  filing  fee  and  referee's 
fee,  they  will  not  be  permitted  to  main- 
tain the  proceedings  without  such  i)ay- 


ment.  In  re  Latham  (D.  C.)  271  Fed. 
538,  46  Am.  Bankr.  Rep.  581. 

8  In  re  Mason,  181  Fed.  899,  25  Am. 
Bankr.  Rep.  73;  In  re  Hines,  117  Fed. 
790,  9  Am.  Bankr.  Rep.  27 ;  In  re  Bean, 
100  Fed.  262,  4  Am.  Bankr.  Rep.  53; 
In  re  Collier,  93  Fed.  191,  1  Am.  Bankr. 
Rep.  182.  Contra,  see  Sellers  v.  Bell,  94 
Fed.  801,  36  C.  C.  A.  502,  2  Ahl  Bankr. 
Rep.  529. 

»  General  Orders  in  Bankruptcy,  Xo. 
35. 

10  Sellers  v.  Bell,  94  Fed.  801,  36  C.  0. 
A.  502.  2  Am.  Bankr.  Rep.  529. 

1 1  In  re  Plimpton,  103  Fed.  775,  4  Am. 
Bankr.  Rep.  614. 
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each  of  the  partners,  and  only  one  deposit  of  the  filing  fee  is  required ; 
it  cannot  be  demanded  of  the  partners,  as  a  prerequisite  to  discharging 
them,  that  they  should  each  separately  deposit  a  like  fee.^  But  where  a 
partnership  files  a  voluntary  petition  for  the  adjudication  in  bankrupt- 
cy of  the  firm  as  such,  and  also  separate  petitions  for  the  adjudication 
of  the  several  partners,  each  petition,  with  the  accompanying  schedules, 
constitutes  a  separate  and  distinct  "case,"  within  the  meaning  of  the 
statute,  and  a  deposit  of  the  statutory  filing  fees  must  be  made,  not  only 
for  the  partnership,  but  also  for  each  member  of  the  firm  who  seeks  an 
adjudication." 

When  the  filing  fees  are  deposited  by  the  petitioning  creditors  in  an 
involuntary  case,  or  by  their  attornieys  for  them,  they  are  entitled  to 
have  the  amount  refunded  to  them  out  of  the  estate  in  bankruptcy.** 

§  769.  Security  for  Costs. — ^When  a  trustee  in  bankruptcy  is  urged 
by  certain  creditors  to  institute  proceedings  to  set  aside  fraudulent  con- 
veyances or  preferences,  or  otherwise  to  take  action  in  court  for  the  re- 
covery of  alleged  assets  of  the  estate,  he  may  require  those  creditors 
to  furnish  him  security  or  indemnity  against  the  costs  which  may  fall 
upon  the  estate  in  consequence  of  his  compliance  with  their  demands.**'^ 
It  is  also  provided  by  the  general  orders  in  bankruptcy  that  the  clerk, 
the  marshal,  or  the  referee,  before  incurring  expenses  of  certain  kinds, 
may  require  the  bankrupt  or  other  person  in  whose  behalf  the  duty  is  to 
be  performed  to  furnish  indemnity  for  such  expenses,  and  that  money 
advanced  by  the  bankrupt  or  other  person  for  this  purpose  shall  be  re- 
paid him  out  of  the  estate.  (General  Order  No.  10.)  Thus,  a  petition- 
er in  voluntary  bankruptcy  may  be  required  to  furnish  indemnity  to 
the  referee  for  the  cost  of  publishing  the  notice  to  creditors  and  the 
creditors'  meeting,  and  if  he  fails  to  do  so,  without  excuse,  in  time  for  the 
meeting  to  be  held,  his  petition  should  be  dismissed  for  want  of  prose- 
cution.**  But  this  provision  does  not  apply  to  one  against  whom  a  pe- 
tition in  involuntary  bankruptcy  is  filed  and  who  denies  insolvency  and 
resists  adjudication,  and  he  cannot  be  required  to  deposit  the  cost  of 
a  reference  and  hearing.*'    And  the  statutes  and  rules  as  to  security  for 


12  In  re  Langslow,  98  Fed.  869,  1  Am. 
Bankr.  Rep.  258;  In  re  Gay,  98  Fed. 
870,  3  Am.  Bankr.  Rep.  529.  But  com- 
pare In  re  Farley,  115  Fed.  359,  8  Am. 
Bankr.  Rep.  266. 

i«  In  re  Barden,  101  Fed.  553,  4  Am. 
Bankr.  Rep.  31. 

1*  In  re  Silverman,  97  Fed.  325,  3  Am. 
Bankr.  Rep.  227 ;  In  re  J.  W.  Harrison 
Mercantile  Co.,  95  Fed.  123, 2  Am.  Bankr. 
Rep.  419. 

IB  Supra,  I  283.    On  the  other  hand,  a 


trustee  In  bankruptcy  bringing  a  suit  In 
a  state  court,  who  has  no  assets  In  his 
hands  except  the  claim  sued  on,  and 
does  not  show  any  prospect  of  being  able 
to  succeed  in  the  action,  may  and  should 
be  required  to  lile  security  for  costs. 
Uhr  V.  Coulter,  172  App.  Dlv.  413,  158 
N.  Y.  Supp.  512. 

i«  In  re  Crisp  (D.  C.)  239  Fed.  419,  38 
Am.  Bankr.  Rep.  557. 

17  In  re  Wester,  242  Fed.  465,  155  C. 
C.  A.  241,  40  Am.  Bankr.  Rep.  89. 
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costs  do  not  apply  to  petitions  to  review  bankruptcy  proceedings  in  mat- 
ters of  law,  and  there  is  no  settled  practice  authorizing  an  application 
for  security  in^  such  cases.*'  The  provision  as  to  repayment  out  of  the 
estate  of  money  advanced  to  cover  costs  does  not  apply  to  the  filing 
fees  which  the  clerk  is  directed  to  collect  on  the  filing  of  a  voluntary  pe- 
tition in  bankruptcy,  and  this  money  is  not  to  be  returned  to  the  bank- 
rupt.** A  creditor  who  objects  to  the  bankrupt's  application  {or  dis- 
charge may  prosecute  his  objections  in  forma  pauperis,  by  virtue  of  the 
Act  of  Congress  of  July  20,  1892,  27  Stat.  252  (U.  S.  Comp.  St.  1901,  p. 
706),  which  gives  any  citizen  entitled  to  commence  "any  suit  or  action 
in  any  court  of  the  United  States"  such  right  on  making  the  required 
showing.** 

§  770.  Power  to  Award  Costs. — ^Under  the  provisions  of  the  statute, 
the  court  of  bankruptcy  may  "tax  costs,  whenever  they  are  allowed  6y 
law,  and  render  judgments  therefor  against  the  unsuccessful  party,  or 
the  successful  party  for  cause,  or  in  part  against  each  of  the  parties,  and 
against  estates,  in  proceedings  in  bankruptcy."  **  But  the  obvious  policy 
of  the  act,  manifest  in  all  of  its  provisions  touching  on  the  subject,  is  to 
reduce  to  a  minimum  the  expense  of  administering  estates,  and  the 
courts  are  botfnd  to  give  the  statute  such  a  construction  and  application 
as  will  fulfill  the  intention  of  Congress  in  this  regard."  The  general 
orders  also  provide  that,  "in  cases  of  involuntary  bankruptcy,  where  the 
debtor  resists  adjudication,  and  the  court,  after  hearing,  adjudges  the 
debtor  a  bankrupt,  the  petitioning  creditor  shall  recover,  and  be  paid  out 
of  the  estate,  the  same  costs  that  are  allowed  to  a  party  recovering  in  a 
suit  in  equity ;  and  if  the  petition  is  dismissed,  the  debtor  shall  recover 
like  costs  against  the  petitioner."  **  But  as  regards  the  case  where  the 
petition  is  dismissed,  it  is  held  that  this  applies  only  in  cases  where  the 
jurisdiction  of  the  court  was  not  questioned,  or  was  sustained,  and  the 
decision  was  on  the  merits,  and  not  to  cases  where  the  petition  was  dis- 
missed for  want  of  jurisdiction  or  because  the  defendant  was  not  within 


18  In  re  Vidal,  230  Fed.  603,  145  O.  0. 
A.  13,  35  Am.  Bankr.  Rep.  806. 

10  In  re  Matthews  (D.  C.)  97  Fed.  772, 
3  Am.  Bankr.  Rep.  265;  Anonymous,  1 
X.  B.  R.  122,  Fed.  Cas.  No.  457. 

20  In  re  Guilbert,  154  Fed.  676,  18  Am. 
Baukr.  Rep.  830. 

2  1  Bankruptcy  Act  1898.  §  2,  cl.  18.  A 
state  court  cannot  review  a  judgment  of 
a  federal  court  allowing  costs  in  bank- 
ruptcy proceedings.  Thompson  v.  Sun- 
rise Coal  Co.'s  Trustee,  181  Ky.  158,  204 
S.  W.  89. 

22  In  re  J.  W.  Harrison  Mercantile  Co., 
95  Fed.  123,  2  Am.  Bankr.  R«p.  419 ;   In 


re  FuUick,  201  Fed.  463,  28  Am.  Bankr. 
Rep.  634. 

28  General  Orders  in  Bankruptcy,  No. 
34.  And  see  In  re  Ghiglione,  93  Fed.  186, 
1  Am.  Baukr.  Rep.  580;  In  re  Morris, 
115  Fed.  591,  7  Am.  Bankr.  Rep.  709; 
In  re  Reiswig  (D.  C.)  253  Fed.  390,  42 
Am.  Bankr.  Rep.  161.  Bankruptcy  Act,  S 
2,  subd.  18,  and  General  Order  No.  d4 
should  be  read  together  and  are  merely 
declaratory  of  the  general  power  of 
courts  of  equity,  including  bankruptcy 
courts,  over  the  allowance  and  apporti<Mi- 
ment  of  costs.  Petition  of  Kurtz  Brass 
Bed  Co.,  250  Fed.  116.    Upon  the  dismlft- 
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the  classes  of  persons  or  corporations  made  subject  to  the  law.**  Anoth- 
er clause  of  the  act  provides  that,  when  a  petition  in  involuntary  bank- 
ruptcy is  accompanied  by  an  application  to  seize  and  hold  the  property 
of  the  alleged  bankrupt  prior  to  the  adjudication,  the  petitioners  shall 
file  a  bond  conditioned  for  the  payment,  in  case  the  petition  is  dismissed, 
of  costs,  expenses,  and  damages,  and  if  the  petition  is  dismissed,  the  re- 
spondent shall  be  allowed  costs,  counsel  fees,  expenses,  and  damages 
occasioned,  to  be  fixed  by  the  court  and  paid  by  the  obligors  in  the 
bond.**  But  it  is  held  that  this  applies  only  to  the  one'case  specified,  so 
that,  upon  the  dismissal  of  a  petition  in  bankruptcy,  the  respondent  is 
entitled  to  costs,  but  not  to  an  allowance  for  counsel  fees  or  expenses  or 
damages,  unless  there  was  an  application  to  seize  and  hold  his  proper- 
ty,** and  the  fact  that  a  temporary  injunction  was  granted  to  restrain 
supposed  debtors  from  paying  money  into  the  hands  of  the  alleged  bank- 
rupt does  not  bring  the  case  within  the  provision  in  question.*''  But  the 
court  of  bankruptcy  has  authority  under  its  general  equity  powers  to 
order  the  petitioning  creditors  to  pay  the  expenses  of  a  receivership, 
where  the  receiver  was  appointed  on  their  application  on  the  filing  of 
their  petition,  which  petition  was  subsequently  dismissed  as  unfounded,** 


sal  of  an  involuntary  petition,  the  court 
has  no  inherent  power  to  assess  the 
comx)ensation  of  the  trustee  and  counsel 
against  the  petitioning  creditors  in  the 
absence  of  fraud  or  bad  faith.  In  re 
National  Carbon  Co.,  241  Fed.  330,  154 
C.  O.  A.  210,  39  Bankr.  Rep.  218.  On 
dismissal  of  a  proceeding  in  involuntary 
banlsruptcy,  the  respondent  is  not  en- 
titled to  have  an  allowance  for  counsel 
fees  taxed  in  his  bUl  of  costs,  even  though 
the  proceeding  was  not  instituted  in 
good  faith.  In  re  Shon  (D.  C.)  212  Fed. 
797. 

2*  In  re  Philadelphia  &  Lewes  Transp. 
Co.  (D.  C.)  127  Fed.  896,  11  Am.  Bankr. 
Kep.  444. 

'-:  •">  Upon  the  dismissal  of  a  petition  in 
involuntary  bankruptcy,  on  which  a  re- 
ceiver was  appointed,  the  court  of  bank- 
ruptcy has  jurisdiction  to  authorize  the 
allowance  of  damages,  etc.,  in  accord- 
ance with  Bankruptcy  Act,  §  3e,  occa- 
sioned by  the  appointment  of  the  receiv- 
er. In  re  Weissbord  (D.  C.)  241  Fed.  516, 
39  Am.  Bankr.  Rep.  243.  But  see  In  re 
Wise  (I>.  C.)  212  Fed.  567,  holding  that, 
since  the  counsel  fees,  expenses,  and 
damages  provided  for  in  that  section  of 
the  Act  are  for  special  services  or  for 
damages  occasioned  by  the  wrongful  tak- 
ing of  the  property  of  an  alleged  bank- 
rupt, such  fees  and  damages  are  not  tax- 


able in  the  bankruptcy  proceedings,  but 
are  recoverable  in  a  suit  on  the  bond  of 
the  petitioners.  Where  an  alleged  bank- 
rupt cori)oratlon,  on  the  fiUng  of  an  in- 
voluntary petition  against  it,  consented 
to  the  appointment  of  a  receiver  without 
the  bond  required  by  the  Act  having  been 
given,  it  cannot,  on  the  dismissal  of  the 
petition,  object  to  the  payment  of  neces- 
sary disbursements  out  of  the  funds  in 
the  receiver's  custody.  In  re  Independ- 
ent Machine  &  ^ool  Corp.,  251  Fed.  484, 
163  C.  C.  A.  478,  41  Am.  Bankr.  Rep. 
517. 

2«  In  re  Williams,  120  Fed.  34,  9  Am. 
Bankr.  Rep.  736;  In  re  Morris,  115  Fed. 
591,  7  Am.  Bankr.  Rep.  709;  In  re 
Ghiglione,  93  Fed.  186,  1  Am.  Bankr. 
Rep.  580. 

2  7  In  re  WiUiams,  120  Fed.  34,  0  Am. 
Bankr.  Rep.  736. 

28  In  re  Lacov,  142  Fed.  960,  74  C.  C. 
A.  130,  15  Am.  Bankr.  Rep.  290.  See 
In  re  Eagle  Steam  Laundry  Co.,  184  Fed. 
949,  25  Am.  Bankr.  Rep.  868.  An  ac- 
counting of  the  receipts  and  disburse- 
ments of  a  receiver  appointed  by  a  state 
court  at  the  instance  of  a  trustee  in 
bankruptcy,  and  to  protect  property  sued 
for  by  him,  involves  fixing  his-  compensa- 
tion, so  far  as  such  court  can  fix  it.  Hull 
V.  Fifty-Second  St.  Storage  House,  167 
App.  Div.  SnO.  153  N.  Y.  Supp.  850. 
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and  to  enforce  such  an  order  by  proceedings  in  contempt.**  But  if  the 
receiver  has  continued  in  the  possession  of  the  property  until  after  the 
defendant  has  been  adjudged  bankrupt- by  the  court  in  another  district, 
the  authority  to  compensate  the  receiver  passes  to  the  court  making  the 
adjudication,  which  takes  exclusive  jurisdiction  of  the  estate.**  Where 
creditors  successfully  oppose  the  bankrupt's  application  for  discharge, 
and  incur  costs  and  expenses  in  so  doing,  they  would  ordinarily  be  tax- 
able against  the  bankrupt.  But  if  he  is  entirely  without  money,  the  court 
will  not  make  a  useless  order  upon  him  to 'pay  such  costs,  and  there  is  no 
warrant  of  law  to  tax  such  costs  against  the  estate.*^ 

§  771-  Amoimt  and  Items  of  Costs. — Fees  of  witnesses  in  bankrupt- 
cy proceedings  are  a  part  of  the"  costs  which  may  properly  be  taxed  by 
the  court,  and  their  allowance  is  indirectly  provided  for  in  the  clause 
which  declares  that  "no  person  shall  be  required  to  attend  as  a  witness 
before  the  referee  at  a  place  outside  of  the  state  of  his  residence,  and 
more  than  one  hundred  miles  from  such  place  of  residence,  and  only  in 
case  his  lawful  mileage  and  fee  for  one  day's  attendance  shall  be  first  paid 
or  tendered  to  him."  **  It  is  also  provided  that  the  bankrupt  "shall  be 
paid  his  actual  expenses  from  the  estate  when  examined  or  required  to 
attend  at  any  place  other  than  the  city,  town,  or  village  of  his  resi- 
dence." **  But  extra  compensation  to  expert  witnesses,  above  the  statu- 
tory witness  fee  and  mileage,  cannot  be  taxed  as  costs,  or  allowed  against 
a  losing  party,  in  a  court  of  bankruptcy;  and  the  court  will  not  be 
bound  to  make  such  an  allowance  because  counsel  have  so  agreed,  espe- 
cially where  the  agreement  is  not  in  writing.**  As  to  the  expense  of 
taking  down  and  preserving  testimony,  it  is  held  that,  except  where  a 
stenographer  is  employed  on  application  of  the  trustee,  as  provided  by 
section  38,  clause  5,  of  the  bankruptcy  act,  or  there  has  been  a  stipulation 
of  the  parties,  or  money  has  been  deposited  for  the  expense  as  provided 
by  general  order  No.  10,  the  referee  cannot  be  allowed  for  the  expense 
of  a  stenographer.**^  And  in  any  event,  the  compensation  allowed  to 
stenographers  will  be  scrutinized  by  the  court,  and  reduced  if  deemed 
excessive.**  As  to  costs  on  appeal,  where  proceedings  for  review  of  an 
order  of  the  court  of  bankruptcy  are  dismissed  for  want  of  jurisdiction, 
without  any  motion  therefor,  neither  party  will  be  allowed  costs.*'    And 

2»In  re  Lacov,  142  Fed.  960,  74  C.  C.  84  in  re  Carolina  Cooperage  Co,  96 

A,  130,  15  Am.  Bankr.  Rep.  290.  Fed.  604. 

so  In  re  Sears,   Humbert  &  Co.,  128  »« In  re  Mammoth  Pine  Lumber  Co., 

Fed.  275,  62  C.  C.  A.  623.  116   Fed.   731,  8  Am.  Bankr.  Rep.  651. 

ai  In  re  Kyte,  189  Fed.  531,  26  Am.  And  see  supra,  §§  266,  273. 

Bankr.  Rep.  507.  so  in  re  Ellett  Electric  Co.,  198  Fed. 

32  Bankruptcy  Act  1898,  §  41,  proviso.  400,  28  Am.  Bankr.  Rep.  453. 

And  set\  supra,  §  273.  3  7  Hutchinson  v.  Le  Roy,  113  Fed.  202, 

88  Bankruptcy  Act  1898,  §  7,  proviso.  51  C.  C.  A.  159,  8  Am.  Bankr.  Rep.  20. 


1499 


COSTS  AND  FEIOS 


§   772 


the  same  rule  applies  where,  on  appeal  against  a  trustee  from  an  order 
in  bankruptcy,  such  order  is  reversed  on  a  ground  not  assigned  or  urged 
by  the  appellant.**  And  though  a  decree  in  bankruptcy  is  reversed  on 
review  in  the  Circuit  Court  of  Appeals,  no  costs  should  be  allowed  when 
the  petition  for  review  was  delayed  nearly  six  months,  and  the  estate  has 
probably  deteriorated  through  the  delay,  and  where  further  proceeding.*; 
are  necessary.'*  But  where  an  appeal  is  taken  from  an  order  overruling 
respondent's  demurrer  to  a  bill  of  complaint  brought  by  the  trustee  in 
bankruptcy,  and  pending  the  appeal  the  bill  is  voluntarily  dismissed  by 
the  complainant,  on  leave  of  court,  without  prejudice,  and  at  his  own 
cost,  thereby  making  necessary  the  dismissal  of  the  appeal,  he  should  be 
required  to  pay  the  costs  on  appeal.** 

§  772.  Persons  Entitled  to  Costs. — ^Where  a  petition  for  adjudication 
in  involuntary  bankruptcy  is  contested,  costs  will  be  awarded  to  the 
successful  party,  that  is,  to  the  alleged  bankrupt  if  he  defeats  the  peti- 
tion, to  the  petitioning  creditors  if  the  adjudication  is  made.*^  But  the 
present  statute  and  orders  do  not  contemplate  an  allowance  of  expenses 
or  counsel  fees  to  a  person  who  is  adjudged  bankrupt  after  an  unsuccess- 
ful resistance  to  the  petition.**  The  bankrupt,  however,  is  entitled  to  his 
disbursements  in  proceedings  to  obtain  his  discharge,**  and  if  he  ad- 
vances  the  money  necessary  to  pay  for  the  issuance  and  publication  of 
notices  of  his  application  for  discharge,  he  is  entitled  to  repayment  of 
the  same  out  of  the  estate.**  So,  in  a  proceeding  to  revoke  or  annul  the 
discharge  of  a  bankrupt,  costs  may  be  awarded  to  the  prevailing  party.** 
The  trustee  in  bankruptcy  is  likewise  entitled  to  costs  on  bringing  to  a 
successful  conclusion  an  action  to  recover  assets  of  the  bankrupt,  set 
aside  an  unlawful  assignment  or  transfer  of  his  property,  avoid  a  fraudu- 
lent conveyance,  or  recover  an  illegal  preference.*®  But  claimants  having 
claims  against  the  estates  of  bankrupts  must  ordinarily  establish  them 


See  Gandia  &  Stubbe  v.  Cadierno,  233 
Fed.  739,  147  C.  C.  A.  505,  30  Am.  Bankr. 
Rep.  789. 

»« In  re  Dickson,  111  Fed.  726,  49  O. 
C.  A.  574,  55  L.  R.  A.  349,  7  Am.  Bankr. 
Rep.  186. 

a » In  re  Endlar,  192  Fed.  762,  113  0. 
C.  A.  48,  27  Am.  Bankr.  Rep.  758. 

*o  In  re  Orman,  107  Fed.  101,  46  C.  0. 
A.  165,  5  Am.  Bankr.  Rep.  698. 

*i  In  re  Slieehan,  8  N.  B.  R.  353,  Fed. 
Gas.  No.  12,738.  On  dismissal  of  a  peti- 
tion in  bankruptcy,  where  there  was  an 
agreement  between  the  petitioners  and 
the  alleged  bankrupt  that  they  should 
divide  the  cost  of  stenographers,  the 
bankrupt  was  entitled  to  recover  as  costs 


the  part  of  that  expense  paid  by  him,  but 
not  the  expense  of  a  transcript  of  the 
testimony  for  his  own  use.  In  re  Pearce 
(D.  C.)  235  Fed.  917,  37  Am.  Bankr.  Rep. 
710. 

*2  Otherwise  under,  the  act  of  1867. 
See  In  re  Comstock,  5  N.  B.  R.  191,  Fed. 
Gas.  No,  3,074. 

4s  In  re  Dibblee,  4  Ben.  304,  Fed.  Gas. 
No.  3,887. 

*4  In  re  Hatcher,  145  Fed.  658,  16  Am. 
Bankr.  Rep.  722. 

*B  In  re  Holgate,  8  Ben.  355,  Feji.  Gas. 
No.  6,601. 

4«  Ommen  v.  Talcott,  175  Fed.  261,  23 
Am.  Bankr.  Rep.  572;  St^ckhouse  y. 
Holden,  66  App.  Div.  423,  73  N.  Y.  Supp. 
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at  their  own  expense,  and  they  will  not  be  allowed  their  costs  and  ex- 
penses out  of  the  estate,  unless,  perhaps,  where  it  appears  that  the  de- 
fense made  by  the  trustee  was  captious  or  unwarranted.*''^  Especially 
where  issues  in  the  bankruptcy  proceeding,  arising  out  of  the  involved 
condition  of  the  claims,  were  caused  entirely  by  the  methods  of  the 
creditor,  the  trustee  should  not  be  charged  with  the  costs.**  As  t^  pro- 
ceedings taken  by  parties  other  than  the  trustee,  such  as  judgment 
creditors,  mortgagees,  or  other  lien  claimants,  to  set  aside  fraudulent 
conveyances,  or  otherwise  to  rescue  or  reclaim  property  alleged  to  be- 
long to  the  estate  in  bankruptcy,  the  general  rule  is  that  they  may  be 
allowed  compensation  out  of  the  estate  for  costs,  expenses,  and  counsel 
fees,  in  so  far  as  their  efforts  have  inured  to  the  benefit  of  the  general 
creditors,  in  the  way  of  creating  or  preserving  a  fund  for  distribution, 
but  not  otherwise.**  The  costs  of  an  attachment,  execution,  or  other 
process  which  was  begun  within  four  months  prior  to  the  bankruptcy 
proceedings,  and  is  therefore  annulled  by  the  adjudication  are  not  a  lien 
on  the  property  in  the  hands  of  the  trustee.  But  on  the  same  principle 
as  that  last  above  mentioned,  a  sheriff  or  other  person  who  has  had  the 
custody  of  the  property  may  be  reimbursed  for  his  expenses  in  caring  for 
and  preserving  it.''^®  But  where  property  of  the  bankrupt  was  attached 
within  four  months  before  the  filing  of  the  petition,  it  is  error  to  require, 
as  a  condition  of  delivery  of  the  attached  property  to  the  trustee,  that 
he  shall  pay  counsel  fees  and  costs  to  the  attorney  for  the  attaching 
creditor  and  the  costs  of  the  attachment." 

§  773.  Persons,  Property,  or  Funds  Liable  for  Costs. — In  some  cir- 
cumstances, the  bankrupt  may  be  personally  liable  for  costs.  Thus, 
where  he  appeals  from  the  adjudication  against  him,  he  cannot  have  an 
order  on  the  receiver  appointed  below  to  pay  the  costs  of  the  appeal 
simply  on  the  ground  of  his  own  poverty.**     There  are  also  cases  in 


203;  Clowe  v.  Seavey,  74  Misc.  Rep. 
254,  131  N.  Y.  Supp.  817;  Parker  v. 
Travers,  74  N.  J.  Eq.  812,  71  Atl.  612. 

47  In  re  Stewart  (D.  C.)  178  Fed.  463, 
24  Am.  Bankr.  Rep.  474.  But  see  In  re 
Waterloo  Organ  Co.,  154  Fed.  657,  83  O. 
C.  A.  481,  18  Am.  Bankr.  Rep.  752. 
Where  the  trustee  contests  tjie  claim  of 
an  outsider,  the  controversy  is  inter  par- 
tes, and  costs  follow  as  in  any  other 
case.  In  re  All  Star  Feature  Corp.  (D. 
C.)  232  Fed.  1004.  On  the  referee's  find- 
ing for  the  claimant,  seeking  to  reclaim 
property  from  the  trustee  in  bankruptcy, 
the  allowance  of  costs  and  disbursements 
to  the  claimant  is  in  the  referee's  dis- 
cretion. In  re  Reeves  (D.  C.)  227  Fed. 
711,  36  Am.  Bankr.  Rep.  130.     But  .see 


In  re  J.  F.  Pierson,  Jr.,  &  Co.  (D.  C.) 
225  Fed.  889,  35  Am.  Bankr.  R^.  213. 

48  Dowse  V.  HammiHid,  130  Fed.  103. 
64  O.  C.  A.  437. 

40  In  re  Lesser,  100  Fed.  433,  3  Am. 
Bankr.  Rep.  815;  In  re  J.  0.  H.  Claus- 
sen  &  Co.,  164  Fed.  300,  21  Am.  Bankr. 
Rep.  34;  In  re  Dumahaut,  19  N.  B.  B. 
394,  Fed.  Cas.  No.  4,126. 

BO  In  re  Fortune,  1  Low.  306,  2  N.  B. 
R.  662,  Fed.  Cas.  No.  4,955 ;  In  re  Wil- 
liams, 2  N.  B.  R.  229,  Fed.  Cas.  No.  17.- 
705.    And  see  supra,  §  386. 

01  In  re  Shoemaker  (C.  C.  A.)  205  Fed. 
113,  30  Am.  Bankr.  Rep.  349. 

B2  Herman  Keck  Mfg.  Co.  v.  Lorsch, 
179  Fed.  485,  103  0.  0.  A.  65,  24  Am. 
Bankr.   Rep.  705. 
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which  costs  are  properly  payable  by  particular  creditors,  rather  than  out 
of  the  estate.  Thus,  where  a  petition  in  bankruptcy  is  dismissed  be- 
cause  it  is  found  that  the  bankrupt  was  insane  at  the  time  of  committing 
the  alleged  act  of  bankruptcy,  the  costs  may  be  charged  against  the  pe- 
titioning creditors.*'  So  where  an  execution  creditor  intervenes  and 
opposes  the  adjudication,  on  the  ground  that  the  debtor  is  not  insol- 
vent, but  unsuccessfully,  the  costs  of  the  proceeding,  in  so  far  as  the 
same  was  rendered  necessary  by  his  opposition,  may  be  taxed  against 
such  intervener,  including  the  fees  of  witnesses  summoned  by  him  and  of 
any  witnesses -summoned  by  the  petitioning  creditors  whose  examina- 
tion would  not  have  been  necessary  but  for  the  intervention."  On  the 
other  hand,  petitioning  creditors,  who  succeed  in  procuring  an  adjudi-. 
cation  of  bankruptcy,  are  entitled  to  be  reimbursed  out  of  the  estate  for 
their  expenditures  and  to  the  allowance  of  a  reasonable  attorney's  fee." 
Where,  on  the  application  of  creditors  accompanying  the  petition  in  in- 
voluntary bankruptcy,  property  of  the  bankrupt  is  seized  and  held  pend- 
ing the  adjudication,  and  the  result  is  the  securing  or  preserving  for  the 
estate  of  valuable  property  which  otherwise  would  have  been  lost  or 
dissipated,  the  petitioning  creditors  are  entitled  to  reimbursement  for 
their  costs  and  expenses.'''*  But  where,  such  a  course  having  been  taken, 
the  petition  is  dismissed,  the  damages  occasioned  by  the  seizure  and  de- 
tention of  the  property  are  recoverable,  not  indeed  against  the  petition- 
ing creditors  generally,  but  against  that  creditor  on  whose  application 
the  property  was  seized."  Costs  may  also  be  awarded  against  a  partic- 
ular creditor  who  has  insisted  on  and  procured  an  unnecessary  and  fruit- 
less examination  of  the  bankrupt  in  the  hope  of  discovering  concealed 
assets,**  or  who  has  procured  the  appointment  of  a  receiver,  when  such 
appointment  proves  to  have  been  unauthorized  or  unnecessary,**  or  who 
has  unsuccessfully  opposed  the  bankrupt's  application  for  discharge.*^ 
Claimants  of  property  and  those  asserting  debts  against  the  estate 
in  bankruptcy  are  generally  required  to  sustain  the  expense  of  con- 
tests.   If  a  claim  is  disallowed,  the  claimant  must  pay  the  costs  of  the 


68  In  re  Ward,  203  Fed.  769,  29  Am. 
Bankr.  Rep.  j547. 

S4  In  re  Carolina  Cooperage  Co.,  96 
Fed.  604.  And  see  Petition  of 'Kurtz 
Brass  Bed  Co.  (D.  C.)  250  Fed.  116,  42 
Am.  Bankr.  Rep.  3. 

»» In  re  Mitteldorfer,  Chase,  288,  3  N. 
B.  R.  1,  Fed.  Cas.  No.  9,675.  And  see 
Bankruptcy  Act  1898,  {  64b,  cl.  3. 

3«  In  re  Schwab,  3  Ben.  231,  2  N.  B.  R. 
488,  Fed.  Cas.  No.  12,498. 

5T  In  re  Ward,  203  Fed.  769,  29  Am. 
Bankr.  Rep.  547 ;  T.  E.  HiU  Co.  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.,  265 


111.  534,  107  N.  E.  194,  See  In  re  Veler, 
249  Fed.  633,  161  C.  C.  A.  543,  41  Am. 
Bankr.  Rep.  736. 

B8  In  re  Rozinsky,  101  Fed.  229,  3  Am. 
Bankr.  Rep.  830. 

B»In  re  Wentworth  Lmich  Co.  (C.  C. 
A.)  191  Fed.  821,  27  Am.  Bankr.  Rep. 
515;  In  re  Charles  W.  Aschenbach  Co., 
183  Fed.  305,  105  C.  C.  A.  517,  25  Am. 
Bankr.  Rep.  502. 

00  In  re  5Ii«rs,  193  Fed.  288,  27  Am. 
Bankr.  Rep.  870 ;  In  re  Amer  (D.  O.)  228 
Fed.  576,  35  Am.  Bankr.  Rep.  627. 
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examination  and  hearing,*^  and  even  where  the  claimant  succeeds  in 
establishing  his  claim,  as  against  opposition,  the  court  will  not  allow 
him  costs  and  attorneys'  fees  out  of  the  estate.**  And  especially  where 
the  costs  on  the  contest  of  a  claim  grew  out  of  a  controversy  between 
creditors,  entirely  carried  on  for  the  purpose  of  controlling  the  election 
of  the  trustee,  they  will  not  be  allowed  out  of  the  estate.*'  The  case  is 
somewhat  different  in  regard  to  a  mortgagee  or  other  holder  of  a  valid 
lien  on  particular  property  of  the  bankrupt.  If  such  a  creditor  files  and 
proves  his  claim  in  the  bankruptcy  proceedings  for  allowance  and  pay- 
ment out  of  the  proceeds  of  the  property  affected,  he  is  properly  charge- 
able with  his  pro  rata  share  of  the  costs  of  the  bankruptcy  proceed- 
ings.** But  where  the  court  of  bankruptcy,  for  the  sake  of  realizing 
the  supposed  value  of  the  equity  of  redemption  in  the  mortgaged  prop- 
erty, takes  control  of  the  same  and  causes  it  to  be  sold  by  the  trustee, 
the  creditor  assenting  to,  but  not  inviting,  such  a  course,  the  proceeds 
should  not  be  charged  with  any  part  of  the  costs  and  expenses  of  the 
bankruptcy  proceeding  in  general,  incurred  solely  for  the  benefit  of  un- 
secured creditors,  but  since  the  mortgagee  is  benefited  to  the  extent  of 
having  his  lien  foreclosed  for  him  by  the  bankruptcy  sale,  he  may  prop- 
erly be  called  upon  to  bear  the  actual  costs  and  expenses  of  the  sale,** 
and  also,  if  equitable  considerations  justify  it,  to  contribute  towards  the 
expense  of  caring  for  and  preserving  the  property  before  the  sale.**  And 
whereas  the  1910  amendment  to  the  bankruptcy  act  authorizes  the  pay- 
inent  of  commissions  to  the  trustee  out  of  the  proceeds  of  the  sale  of 
incumbered  property,  it  is  held  that  this  applies  only  to  cases  in  which 


«i  In  re  Rome,  162  Fed.  971,  19  Am. 
Bankr.  Rep.  820 ;  In  re  Todd,  109  Fed. 
265,  6  Am.  Bankr.  Rep.  88;  In  re 
Schocket,  177  Fed.  583,  24  Am.  Bankr. 
Rep.  47. 

•2  In  re  Coventry  Evans  Furniture  Ck>., 
171  Fed.  673,  22  Am.  Bankr.  Rep.  623. 
See  In  re  J.  F.  Plerson,  Jr.,  &  Co.  (D. 
C.)  225  Fed.  889,  35  Am.  Bankr.  Rep. 
213. 

«a  In  re  Wortli,  130  Fed.  927,  12  Am. 
Bankr.  Rep.  566. 

64  In  re  Franklin  (D.  C.)  151  Fed.  642, 
18  Am.  Bankr.  Rep.  218.  See  In  re  El- 
more Cotton  Mills  (D.  C.)  217  Fed.  810, 
33  Am.  Bankr.  Rep.  544.  Wliere  a  mort- 
gagee of  a  bankrupt  asserts  a  lien  for  an 
excessive  amount,  which  is  contested  by 
the  trustee,  part  or  all  of  the  expense 
thereby  Incurred,  including  an  attorney's 
fee,  may  be  charged  against  the  fund 
which  would  otherwise  go  to  the  mort- 
gagee. In  re  Howard  (D.  C.)  207  Fed. 
402,  31  Am.  Bankr.  Rep.  251. 


•»In  re  O'Gara  Coal  Co.,  235  Fed.  83, 
149  C.  C.  A.  195,  38  Am.  Bankr.  Rep. 
131;  In  re  Elmore  Cotton  Mills  (D.  C.) 
217  Fed.  808.  33  Am.  Bankr.  Rep.  426: 
In  re  Rauch  (D.  C.)  226  Fed.  982,  36  Am. 
Bankr.  Rep.  75 ;  In  re  Cutler  &  John  (D. 
C.)  228  Fed.  771,  86  Am.  Bankr.  Rep. 
420;  In  re  WiUiams'  Estate,  156  Fed. 
934,  84  C.  O.  A.  434,  19  Am.  Bankr.  Rep. 
389 ;  In  re  Howard,  207  Fed.  402 ;  The 
Bethulla,  200  Fed.  879;  Mills  v.  Vir- 
ginia-Carolina Lumber  Co.,  164  Fed.  168,  ' 
20  Am.  Bankr.  Rep.  750;  In  re  Prince 
&  Walter,  131  Fed.  646,  12  Am.  Bankr. 
Rep.  675 ;  In  re  Goldville  Mfg.  Co..  123 
Fed.  579,  10  Am.  Bankr.  Rep.  552;  In 
re  Peabody,  16  N.  B.  R.  243,  Fed.  Gas. 
No.  10,866.    And  see  supra,  §  571. 

«6  See  In  re  Evans  Lumber  Co.,  176 
Fed.  643, '^  Am.  Bankr.  Rep.  881.  Com- 
pare In  re  Vulcan  Foundry  ft  Machine 
Co.,  180  Fed.  671,  103  C.  O.  A.  637,  24 
Am.  Bankr.  Rep.  825. 
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there  was  actually  a  substantial  value  to  the  equity  of  redemption,  and 
in  which,  therefore,  the  bankruptcy  court  rightfully  exercised  its  juris- 
diction to  sell  free  from  liens,  or  in  which  the  lienholder  consented  to 
a^  sale;  but  where  the  incumbered  property  brings  much  less  than  the 
amount  of  the  liens  on  it,  the  trustee's  commissions  must  be  paid  out 
of  the  bankrupt  estate,  and  not  by  the  lien  creditors.*''  Where  the  trus- 
tees of  a  bankrupt  corporation  do  not  receive  possession  of  its  assets, 
because  the  same  have  been  placed  in  the  hands  of  receivers  of  another 
court  in  foreclosure  proceedings,  but  they  conceive  it  to  be  their  duty 
to  defend  the  foreclosure  suits,  and  file  a  cross  bill  looking  to  the  admin- 
istration of  the  entire  assets,  they  are  entitled  to  have  the  compensation 
for  themselves  and  their  attorneys  made  a  direct  charge  on  the  property 
prior  to  the  claims  of  creditors  and  stockholders.** 

Where  the  trustee  brings  suit  to  set  aside  a  fraudulent  conveyance, 
recover  a  preference,  or  the  like,  the  costs  are  to  be  borne  by  the  unsuc- 
cessful defendant,  and  not  to  be  taken  out  of  the  property  or  fund  re- 
covered.**  On  the  other  hand,  if  h\e  is  unsuccessful  in  an  action  of  this 
kind,  the  expense  falls  upon  the  estate  in  bankruptcy,'*  unless  the  trus- 
tee, being  doubtful  of  the  probable  result  of  the  action,  has  exercised  his 
right  to  demand  indemnity  from  those  creditors  who  insist  on  his  bring- 
ing the  suit."  In  the  case  of  the  bankruptcy  of  a  partnership,  the  statute 
provides  that  "the  expenses  shall  be  paid  from  the  partnership  property 
and  the  individual  property  in  such  proportions  as  the  court  shall  de- 
termine." '* 

Petitioning  creditors,  intervening  creditors,  and  the  alleged  bankrupt 
may  stipulate  for  an  apportionment  as  between  themselves  of  the  costs 
and  expenses'  of  the  proceeding,  and  in  this  case  a  creditor  cannot  set 
off  against  the  amount  of  expenses  taxed  against  him  his  demand  against 
the  bankrupt.'* 

§  774.  Taxation  of  Costs. — Claims  for  costs,  expenses,  and  fees 
should  be  filed  with  the  referee  in  bankruptcy,  in  order  that  they  may 


«T  In  re  Holmes  Lumber  CJo.,  189  Fed. 
178,  26  Am.  Bankr.  Rep.  119.  In  re  Rus- 
seU  Fans  Co.  (D.  C.)  249  Fed.  260,  41 
Am.  Bankr.  Rep.  448.  But  compare  In 
re  West  (D.  O.)  232  Fed.  903,  37  Am. 
Bankr.  Rep.  421. 

•8  Meddaugh  v.  Wilson,  151  U.  S.  333, 
14  Sup.  Ct.  356,  88  T^  Kd.  183. 

«»  Bunch  V.  Smith,  116  Tenn.  201,  93 
S.  W.  80;  Collins  v.  Bryan,  40  Tex.  Civ, 
App.  88,  88  S.  W.  4.']2.  See  In  re  H.  B. 
HoUIns  &  Co.  (D.  C.)  225  Fed.  618.  But 
In  an  action  by  a  trustee  In  bankruptcy 
to  set  aside  an  assignment  by  the  bank- 
rupt of  his  interest  in  remainder,  the 


taxable  costs  of  an  Infant  defendant, 
who  was  impleaded  in  the  action  and  de- 
fended by  a  guardian  ad  litem,  should  be 
paid  out  of  the  funds  of  the  estate. 
Clowe  V.  Seavey,  74  Misc.  Rep.  254,  131 
N.  Y.  Supp.  817. 

70  Ommen  v.  Talcott,  175  Fed.  261,  23 
Am.  Bankr.  Rep.  572;  In  re  Baboock,  1 
Woodb.  &  M.  26.  Fed.  Cas.  No.  C97.  And 
see  supra.  §§  198,  308.  311,  432. 

71  See  supra.  §  283. 

7  2  Bankruptcy  Act  1898.  f  5e. 

73  Kins?  Hardware  Co.  v.  J.  G.  Chris- 
topher Co.,  222  Fed.  224,  138  C.  C.  A.  64. 
34  Am.  Bankr.  Rep.  422. 
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be  examined  by  parties  in  interest  and  that  any  person  aggrieved  by  the 
ruling  of  the  referee  may  have  the  same  reviewed.'*  But  the  question  of 
allowance  may  be  determined  by  the  referee  ex  parte,  and  notice  to  cred- 
itors of  the  hearing  on  such  claims  is  not  a  prerequisite  to  the  validity 
of  his  order.'*^  And  the  amount  to  be  allowed  as  a  fee  to  the  attorney  of 
a  voluntary  bankrupt  rests  largely  in  the  discretion  of  the  referee,  and 
his  allowance  will  not  be  disturbed  by  the  judge  in  the  absence  of  evi- 
dence to  show  that  it  was  unjust,  excessive,  or  exorbitant.'*  Similarly, 
costs  will  be  allowed  to  an  alleged  bankrupt  on  the  dismissal  of  an  in- 
voluntary petition  against  him  only  after  the  filing  of  his  bill  of  costs 
with  the  clerk  and  notice  to  the  petitioning  creditors."  The  statute  al- 
lows, and  gives  priority  to,  "one  reasonable  attorney's  fee,  for  the  pro- 
fessional services  actually  rendered,  irrespective  of  the  number  of  attor- 
neys employed,  to  the  petitioning  creditors  in  involuntary  cases,  to  the 
bankrupt  in  involuntary  cases  while  performing  the  duties  herein  pre- 
scribed, and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may  al- 
low." '•  But  no  attorney's  fee  can  be  allowed  in  voluntary  proceedings, 
except  upon  proof  of  services  actually  rendered  to  the  bankrupt  in  doing 
the  things  which  the  law  requires  of  him.'®  And  the  statute  dQes  not 
make  the  allowance  of  an  attorney's  fee  in  involuntary  cases  a  matter 
of  right,  but  gives  the  court  discretionary  power,  and  where  such  an 
allowance  is  asked  for,  the  attorney  must  disclose  his  dealings  with  his 
client,  that  the  court  may  act  intelligently  in  the  matter.**  Marshals 
must  present  vouchers  for  the  items  charged  in  their  accounts,  or  pro- 
duce satisfactory  reasons  for  the  absence  of  such  vouchers."  And  the 
claim  of  the  marshal  for  expenditures  must  be  supported  by  his  own 
oath  as  to  their  amount  and  the  necessity  for  them,**  which,  however, 
is  not  conclusive  so  as  to  preclude  any  further  inquiry  into  the  items 
charged.** 

§  775.  Expenses  of  Administering  Estates. — ^The  authority  and  du- 
ty of  a  trustee  in  bankruptcy,  with  respect  to  expenditures  for  the  care 
and  preservation  of  the  property  committed  to  his  charge,  and  the  effi- 
cient administration  of  the  estate  in  bankruptcy,  have  been  discussed 
in  an  earlier  section.**    The  general  rule  prescribed  by  the  statute  is  as 


T4  In  re  Stoddard  Bros.  Lumber  Co., 
169  .Fed.  190,  22  Am.  Bankr.  Rep.  435; 
In  re  Rosenberg,  3  N.  B.  R.  73,  Fed.  Cas. 
No.  12.056. 

7  8  In  re  Stotts,  93  Fed.  438,  1  Am. 
Bankr.  Rep.  641. 

70  In  re  Tebo,  101  Fed.  419,  4  Am. 
Bankr.  Rep.  235. 

7  7  In  re  Haeseler-Kohlhoff  Carbon  Co., 
135  Fed.  867,  14  Am.  Bankr.  Rep.  381. 


T8  Bankruptcy  Act  1898,  §  64b,  cl.  3. 
7»  In  re  Terrill,  103  Fed.  781,  4  Am. 
Bankr.  Rep.  625. 

80  In   re  Carr,  117   Fed.   572,  9  Am. 
Bankr.  Rep.  58. 

81  In  re  Comstock,  9  N.  B.  R.  88,  Fed. 
Cas.  Xo.  3,075. 

82  In  re  Hellmar,  4  Sawy.  163,  17  N.  B. 
R.  362.  Fed.  Cas.  No.  6.342. 

« 8  In  re  Pace,  Fed.  Cas.  No.  10,640. 
S4  See  supra,  f  308. 
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follows:  *'The  actual  and  necessary  expenses  incurred  by  officers  in 
the  administration  of  estates  shall,  except  where  other  provisions  are 
made  for  their  payment,  be  reported  in  detail,  under  oath,  and  examined 
and  approved  or  disapproved  by  the  court.  If  approved,  they  shall  be 
paid  or  allowed  out  of  the  estates  in  which  they  were  incurred."  •*  The 
term  "officers"  here  used  includes  others  beside  the  trustee.  Thus,  a 
deputy  marshal  appointed  to  take  charge  of  a  bankrupt's  store  and  the 
stock  of  goods  therein,  and  responsible  on  his  bond  for  the  value  of  the 
property,  may  hire  a  competent  person  as  watchman  if  he  has  any  rea- 
son to  apprehend  danger  to  the  property,  and  charge  in  his  accounts  a 
reasonable  sum  as  compensation  for  the  services  of  such  watchman."^ 
But  the  creditors  are  not  officers ;  and  Jience,  for  instance,  the  expenses 
of  the  creditors  in  attending  meetings  will  not  be  allowed  out  of  the 
estate.*^  It  is,  in  fact,  the  obvious  policy  of  the  act,  manifest  in  all  its 
provisions  respecting  expenses  and  fees,  to  reduce  to  a  minimum  the  ex- 
pense of  administering  estates,  and  the  courts  are  bound  to  give  the 
statute  such  a  construction  and  application  as  will  fulfill  the  intention  of 
Congpress  in  this  regard.®'  .  There  is  a  provision  in  the  general  orders, 
as  to  requiring  indemnity  for  expenses  about  to  be  incurred,  which  is 
expressed  as  follows:  "Before  incurring  any  expense  in  publishing  or 
mailing  notices,  or  in  traveling,  or  in  procuring  the  attendance  of  wit- 
nesses, or  in  perpetuating  testimony,  the  clerk,  marshal  or  referee  may 


«s  Bankruptcy  Act  1898,  |  62a.  Where 
a  trustee  in  bankruptcy  paid  attorneys* 
fees,  leaving  an  insufficient  amount  in 
his  hands  to  pay  a  watchman  employed 
to  care  for  the  property  of  the  estate,  he 
must  stand  the  loss  unless  he  can  ob- 
tain a  refund  from  the  attorneys.  In  re 
Mitchell,  212  Fed.  9.32.  129  C.  C.  A.  452. 
Where  a  bankrupt  with  concealed  assets 
purchased  and  conducted  a  business  in 
another  district  in  the  name  of  another, 
who  afterwards  went  into  bankruptcy, 
the  cost  of  administration  of  both  es- 
tates in  that  district  will  be  payable 
from  the  proceeds  of  the  property  there- 
in. In  re  Oflfricht  (D.  O.)  260  Fed.  682, 
43  Am.  Bankr.  Rep.  345.  On  bankruptcy 
proceedings  of  a  stockbroker,  the  allow- 
ances to  the  special  master  and  the  ex- 
pense for  stenographic  minutes  must 
come  preliminarily  out  of  the  general  es- 
tate :  if  that  is  not  sufficient  they  should 
come  pro  rata  out  of  securities  or  their 
proreods  available  to  least  favored  claim- 
ants :  and  If  not  satisfied  by  such  securi- 
ties, out  of  securities  of  most  favored 
claimants.  In  re  J.  C.  Wilson  &  Co.  (D. 
C.)  252  Fed.  a*51,  .42  Am.  Bankr.  Rep. 
Rlk.Pkr.CSd  En.)— 9.J 


350.  Where  property  is  finally  ad- 
judj2:ed  not  to  belong  to  the  estate  in 
bankruptcy  and  is  taken  out  of  the  trus- 
tee's possession  on  reclamation  proceed- 
ings by  the  owner,  charges  for  storing 
the  property  prior  to  the  filing  of  the 
reclamation  petition  may  be  made 
against  such  owner.  In  re  John  H.  Park- 
er Co.  (D.  C.)  268  Fed.  868.  45  Am.  Bankr. 
Rep.  34.  Where  one  creditor  on  his  own 
responsibility  has  recovered  assets  of  the 
estate  by  suit,  and  is  entitled  to  be  re- 
imbursed for  the  reasonable  exx)ense  of 
such  recovery,  he  may  properly  retain 
such  exi>ense  from  the  proceeds  of  the 
judgment  and  pay  over  the  remainder 
only  to  the  trustee.  In  re  Kenny  (D.  C.) 
269  Fed.  54,  46  Am.  Bankr.  Rep.  214. 

8«  In  re  Scott  (D.  C.)  99  Fed.  404,  8 
Am.  Bankr.  Rep.  625.  Compare  In  re 
Pickhardt  (D.  C.)  198  Fed.  879,  29  Am. 
Bankr.  Rep.  524. 

«T  In  re  Ward,  9  N.  B.  R.  349,  Fed. 
Cas.  No.  17,145. 

«8  In  re  Harrison  Mercantile  Co.  (D. 
C.)  95  Fed.  123.  2  Am.  Bankr.  Rep.  419. 
And  see  In  re  Motnllic  Specialty  Co.  (D. 
C.)  215  Fed.  937. 
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require,  from  the  bankrupt  or  other  person  in  whose  behalf  the  duty  is 
to  be  performed,  indemnity  for  such  expenses.  Money  advanced  for 
this  purpose  by  the  bankrupt  or  other  person  shall  be  repaid  him  out  of 
the  estate  as  part  of  the  cost  of  administering  the  same."**  But  it  is 
held  that  this  does  not  apply  to  the  filing  fees  which  the  clerk  is  direct- 
ed to  collect  upon  the  filing  of  a  voluntary  petition  in  bankruptcy,  and 
this  money  is  not  to  be  returned  to  the  bankrupt.®* 

§  776.  Fees  of  Clerks. — ^The  bankruptcy  act  provides  that  the  clerks 
of  the  courts  of  bankruptcy  "shall  receive  as  full  compensation  for  their 
service  to  each  estate  a  filing  fee  of  ten  dollars,  except  when  a  fee  is 
not  required  from  a  voluntary  bankrupt."  •*  The  matter  of  furnishing 
certified  copies  of  records  is  provided  for  in  another  section  of  the  stat- 
ute, as  follows :  "Clerks  shall  respectively  account  for,  as  for  other  fees 
received  by  them,  the  clerk's  fee  paid  in  each  case  and  such  other  fees 
as  may  be  received  for  certified  copies  of  records  which  may  be  pre- 
pared for  persons  other  than  officers."  •*  These  provisions  are  explained 
and  reconciled  in  the  general  orders,  which  declare  that  "the  fees  al- 
lowed by  the  act  to  clerks  shall  be  in  full  compensation  for  all  services 
performed  by  them  in  regard  to  filing  petitions  or  other  papers  required 
by  the  act  to  be  filed  with  them,  or  in  certifying  or  delivering  papers 
or  copies  of  records  to  referees  or  other  officers,  or  in  receiving  or  pay- 
ing out  money ;  but  shall  not  include  copies  furnished  to  other  persons, 
or  expenses  necessarily  incurred  in  publishing  or  mailing  notices  or 
other  papers."  ®^  Where  the  local  rule  of  court  provides  that  the  notice 
of  final  meeting  shall  be  issued  by  the  clerk  in  accordance  with  Offi- 
cial Form  No.  57,  which  includes  the  petition  for  the  bankrupt's  dis- 
charge, the  order  of  notice,  jurat,  etc.,  it  is  held  that  the  clerk  is  not 
entitled  to  charge  a  fee  of  25  cents  for  each  notice  sent  to  creditors,  on 
petition  for  discharge,  but  i§  only  entitled  to  the  actual  items  of  ex- 
pense thereon  for  postage,  stationery,  and  clerical  assis,Jance.** 


8  0  General  Orders  in  Bankruptcy,  No. 
10. 

00  In  re  Matthews  (D.  0.)  07  Fed.  772, 
3  Am.  Bankr.  Rep.  265. 

01  Bankruptcy  Act  1898,  f  52a. 

02  Bankruptcy  Act  1898,  S  51a. 

08  General  Order  No.  35,  par.  1.  An 
allowance  to  the  clerk  of  the  District 
Court  for  expenses  in  mailing  bank- 
ruptcy notices,  duly  approved  by  the 
court,  is  not  subject  to  collateral  attack; 
and  the  clerk  cannot  be  required  to  ac- 
count to  the  government  for  the  sums  so 


allowed  him.  United  States  ▼.  United 
States  Fidelity  &  Guaranty  Co.  (D.  C.) 
263  Fed.  442,  45  Am.  Bankr.  Rep.  295. 
Clerks  of  federal  courts  are  not  entitled 
to  fees  for  sending  out  copies  of  the  pe- 
tition and  notice  of  an  application  for  a 
bankrupt's  discharge,  but  are  only  en- 
titled to  charge  the  necessary  expenses 
therefor.  In  re  Loughney  (D.  C.)  218 
Fed.  980,  34  Am.  Bankr.  Rep.  206. 

0*  In  re  Dunn  Hardware  &  Furniture 
Co.,  134  Fed.  997,  14  Am.  Bankr.  Rep. 
186. 
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§  777.  Fees  and  Expenses  of  Marshals  and  Receivers. — In  its  orig- 
inal form,  the  bankruptcy  act  of  1898  authorized  courts  of  bankruptcy 
to  appoint  receivers  (or  marshals  to  act  as  receivers)  to  take  posses- 
sion of  the  property  of  alleged  bankrupts,  when  necessary,  after  the 
filing  of  the  petition,  and  until  it  should  either  be  dismissed  or  an  ad- 
judication made  and  a  trustee  appointed  and  qualified.  But  it  made  no 
special  provision  for  the  compensation  of  such  receivers.  In  1903  it 
was  amended  so  far  as  to  authorize  the  courts  of  bankruptcy,  when 
the  business  of  a  bankrupt  had  been  continued  and  carried  on  by  a 
receiver  or  the  marshal,  to  allow  him  additional  compensation  for  such 
services,  "but  not  at  a  greater  rate  than  in  this  act  allowed  trustees  for 
similar  services."  At  that  time  the  compensation  of  trustees  was  fixed 
by  the  forty-eighth  section  of  the  act,  and  consisted,  in  addition  of  the 
filing  fee  of  five  dollars,  of  commissions  on  all  moneys  disbursed  by 
them  at  fixed  percentages  varying  with  the  total*  amount.  And  some 
of  the  decisions  held  that  a  receiver  might  be  allowed  the  maximum  com- 
mission which  would  be  awarded  to  a  trustee  in  similar  cases,  but  could 
claim  nothing  extra  for  carrying  on  the  bankrupt's  business.**  The 
general  rule,  however,  was  that  the  court  had  authority  to  allow  the 
receiver  a  just  and  reasonable  compensation  for  his  personal  services, 
the  amount  of  which  rested  in  the  sound  discretion  of  the  court  and 
should  depend  upon  all  the  circumstances  of  the  particular  case.®*  But 
in  1910,  this  subject  underwent  a  complete  revision  at  the  hands  of  Con- 
gress, and  the  forty-eighth  section  of  the  act  was  rewritten,  the  por- 
tions of  it  applicable  to  the  compensation  of  receivers  and  marshals  be- 
ing made  to  read  as  follows: 

"(d)  Receivers  or  marshals  appointed  pursuant  to  section  two,  sub- 
division three  of  this  act  shall  receive  for  their  services,  payable  after 
they  are  rendered,  compensation  by  way  of  commissions  upon  the  mon- 
eys disbursed  or  turned  over  to  any  person,  including  lien  holders,  by 
them,  and  also  upon  the  moneys  turned  over  by  them  or  afterwards 
realized  by  the  trustees  from  property  turned  over  in  kind  by  them 
to  the  trustees,  as  the  court  may  allow ,•'  not  to  exceed  six  per  centum 
on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys 


OS  In  re  Cambridge  Lumber  Co.,  186 
Fed.  983,  14  Am.  Bankr.  Rep.  168:  In 
re  Richards,  127  Fed.  772,  11  Am.  Bankr. 
Rep.  581. 

»6ln  re  Scptt,  99  Fed.  404,  3  Am. 
Bankr.  Rep.  625 ;  Dunlap  Hardware  Co. 
V.  Huddleston,  167  Fed.  433,  21  Am. 
Bankr.  Rep.  731;  In  re  Huddleston,  167 
Fed.  428,  21  Am.  Bankr.  Rep.  669';  In  re 
Scott,  99  Fed.  404,  3  Am.  Bankr.  Rep. 


625;  In  re  Sully,  133  Fed.  997,  13  Am. 
Bankr.  Rep.  783 ;  In  re  Adams  Sartorial 
Art  Co.,  101  Fed.  215,  4  Am.  Bankr.  Rep. 
107.    And  see,  supra,  §  216. 

»7  Where  the  receiver  turns  over  to 
the  trustee  cash,  and  also  the  bankrupt's 
stock,  fixtures,  and  uncollected  book  ac- 
counts, he  is  entitled,  at  the  time,  to  a 
commission  on  the  cash  only;  he  is  not 
entitled  to  an  allowance  on  the  property 
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in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hun- 
dred dollars,  two  per  centum  on  moneys  iii  excess  of  one  thousand  five 
hundred  dollars  and  less  than  ten  thousand  dollars,  and  one  per  centum 
on  moneys  in  excess  of  ten  thousand  dollars;  provided,  that  in  case  of 
the  confirmation  of  a  composition,  such  commissions  shall  not  exceed 
one-half  of  one  per  centum  of  the  amount  to  be  paid  creditors  on  such 
compositions;**  provided  further,  that  when  the  receiver  or  marshal 
acts  as  a  mere  custodian  and  does  not  carry  on  the  business  of  the 
bankrupt  as  provided  in  clause  five  of  section  two  of  this  act,  he  shall 
not  receive  nor  be  allowed  in  any  form  or  guise  more  than  two  per 
centum  on  the  first  thousand  dollars  or  less,  and  one-half  of  one  per 
centum  on  all  above  one  thousand  dollars  on  moneys  disbursed  by  him 
or  turned  over  by  him  to  the  trustee  and  on  moneys  subsequently  real- 
ized from  property  turned  over  by  him  in  kind  to  the  trustee ;  provided 
further,  that  before  the  allowance  of  compensation  notice  of  applica- 
tion therefor,  specifying  the  amount  asked,  shall  be  given  to  creditors 
in  the  manner  indicated  in  section  fifty-eight  of  this  act.** 

"(e)  Where  the  business  is  conducted  by  trustees,  marshals,  or  re- 
ceivers, as  provided  in  clause  five  of  section  two  of  this  act,  the  court 
may  allow  such  officers  additional  compensation  for  such  services  by 
way  of  commissions  upon  the  moneys  disbursed  or  turned  over  to  any 
person,  including  lien  holders,  by  them,  and,  in  cases  of  receivers  or 
marshals,  also  upon  the  moneys  turned  over  by  them  or  afterwards  re- 
alized by  the  trustees  from  property  turned  over  in  kind  by  them  to  the 
trustees;  such  commissions  not  to  exceed  six  per  centum  on  the  first 
five  hundred  dollars  or  less,  four  per  centum  on  moneys  in  excess  of 
five  hundred  dollars  and  less  than  one  thousand  five  hundred  dollars,  two 
per  centum  on  moneys  in  excess  of  one  thousand  five  hundred  dollars 
and  less  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in 
excess  of  ten  thousand  dollars,"  with  the  same  proviso  as  to  the  case  of 


turned  over  in  kind  until  the  trustee  has 
realized  on  it.  In  re  Falkenberg  (D.  C.) 
206  Fed.  835,  30  Am.  Bankr.  Rep.  718. 

»8  Where  a  composition  Is  offered 
after  the  appointment  of  a  trustee,  the 
receiver  may  be  allowed  such  amount  as 
the  court  sees  fit  to  allow  up  to  the  reg- 
ular percentage..  In  re  Miller  (D.  C.) 
243  Fed.  242,  40  Am.  Bankr.  Rop.  155. 

00  The  compensation  of  receivers  spec- 
ified in  the  Bankruptcy  Act  is  not  in- 
tended as  a  fixed,  invariable  amount  to 
be  awarded,  but  as  the  maximum  to  be 
allowed  only  in  cases  justifying  it.  And 
in  the  view  of  the  provision  of  §  48b,  re- 


lating to  the  division  of  the  compensa- 
tion of  trustees,  where  there  are  sever- 
al, the  same  rule  applies  as  to  receivers, 
and  though  there  is  more  than  one  re- 
ceiver the  compensation  cannot  be  in- 
creased, but  the  fees  must  be  divided. 
In  re  Mills  Tea  &  Butter  Ck).  (D.  C.)  235 
Fed.  813,  37  Am.  Bankr.  Rep.  148.  An 
allowance  to  the  receiver  in  excess  of 
the  maximum  fixed  by  the  Bankruptcy 
Act  cannot  be  allowed  to  stand,  as  it  is 
beyond  the  power  of  the  court,  and  the 
principle  is  not  altered  by  the  fact  that 
no  objection  to  such  excessive  allowance 
was    made    by    attorneys    representing 
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the  confirmation  of  a  composition,  and  as  to  notifying  creditors  of  the 
application  for  compensation.*^* 

Where  a  receiver  is  appointed  pending  the  petition  in  .bankruptcy, 
the  petitioning  creditor  is  required  to  give  a  bond,  and  if  the  petition  is 
dismissed  or  withdrawn,  "counsel  fees,  costs,  expenses,  and  damages 
shall  be  fixed  and  allowed  by  the  court,  and  paid  by  the  obligors  in 
such  bond."  ***  But  the  court  has  power  in  the  first  instance  to  direct 
that  the  expenses  and  the  compensation  of  the  receiver  shall  be  paid  out 
of  the  property  in  his  hands,  although  the  proceedings  are  afterwards 
dismissed,  as  it  is  no  part  of  Ihe  receiver's  duty  to  move  to  recover  such 
expenses  and  compensation  against  the  petitioning  creditors.***  Where, 
after  the  appointment  of  a  receiver,  a  second  petition  is  filed  in  another 
district,  where  an  adjudication  is  made,  and  to  which  the  proceedings 
are  transferred,  as  being  the  district  of  the  bankrupt's  domicile,  the 
court  in  the  latter  district  has  jurisdiction  to  fix  the  compensation  of 
the  receiver,  although  payment  can  only  be  made  on  order  of  the  court 
having  the  custody  of  the  estate.***  Where  the  receiver  is  afterwards 
appointed  trustee,  the  settlement  of  his  fees  should  be  determined  in  con- 
nection with  the  claim  for  commissions  and  fees  for  services  rendered 
to  the  estate  as  a  whole.***  In  regard  to  the  additional  compensation 
to  be  allowed  to  the  receiver  when  he  carries  on  the  business  of  the 
bankrupt,  it  has  been  held  that  a  receiver  who  takes  possession  of  the 
bankrupt's  store,  advertises  a  sale,  and  keeps  the  store  open,  for  the 
purpose  of  retail  sale,  only  for  the  remainder  of  the  day  on  which  he 
takes  possession,  and  then  closes  the  store  and  sells  the  stock  in  bulk, 
is  not  a  mere  custodian,  hut  on  the  other  hand,  he  does  not  "carry  on 
the  business"  of  the  bankrupt  so  as  to  entitle  himself  to  the  extra  com- 
pensation.***    It  should  be  observed  that  the  requirement  of  notice  to 


nearly  aU  the  creditors,  In  view  of  the 
receiver's  unusual  assiduity  and  atten- 
tion to  the  proceedinjfs.  In  re  Weiss- 
man  (D.  C.)  207  Fed.  688,  46  Am.  Bankr. 
Rep.  189.  And  see  In  re  Metropolitan 
Motor  Car  Co.  (D.  C.)  225  Fed.  274,  35 
Am.  Bankr.  Rep.  539. 

100  Bankruptcy  Act  1898.  §  48,  as 
amended  by  Act  Oonj?.  June  25,  1910,  36 
Stat.  ^'^S 

101  Bankruptcy  Act  1898,  f  3e.  Where 
a  company  not  subject  to  adjudication  In 
bankruptcy  acquiesced  in  the  appoint- 
ment of  receivers  and  their  conducting 
its  business  for  a  considerable  time,  it  is 
liable  for  their  compensation.  In  re 
Wilkes-Barre  Light  Co.  (I>.  C.)  235  Fed. 
807,  38  Am.  Bankr.  Rep.  99. 


102  In  re  T.  B.  Hill  Co.,  159  Fed.  73, 
86  C.  C.  A.  263,  20  Am.  Bankr.  Rep.  73. 

103  In  re  Isaacson,  174  Fed.  406,  98  C. 
C.  A.  614,  23  Am.  Bankr.  Rep.  98. 

10*  In  re  James  Carothers  &  Co.,  182 
Fed.  501. 

lOB  In  re  Charles  Knosher  &  Co.,  197 
Fed.  136,  lie  C.  C.  A.  560,  28  Am.  Bankr. 
Rep.  747.  Where  the  receiver  inventories 
the  bankrupts  stock,  has  it  appraised, 
and  sells  it,  he  is  more  than  a  mere  cus- 
todian, though  he  does  not  carry  on  the 
business,  and  he  is  entitled  to  such  com- 
pensation as  the  court  may  allow  for  his 
entire  services,  within  the  general  pro; 
visions  of  the  section.  In  re  Gin.sburg. 
208  Fed.  160.  A  receiver  of  bankrupts 
for  a  sale  of  their  property,  after  hav- 
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creditors  of  the  receiver's  application  for  compensation  is  imperative, 
and  no  allowance  of  fees  can  rightfully  be  made  until  after  such  no- 
tice.***  Creditors  desiring  to  object  should  promptly  file  exceptions 
with  the  referee,  and  may  bring  the  matter  before  the  court  by  petition 
for  review  of  the  decision  of  the  referee'on  the  questions  thus  raised.**' 
If  the  receivership  was  obtained  by  fraud  or  imposition  practised  upon 
the  court,  and  was  in  no  way  beneficial  to  the  estate,  the  court  will 
be  justified  in  refusing  to  make  any  allowance  for  the  services  of  the 
receiver.*** 

In  res^ard  to  the  fees  of  the  marshal,  where  he  does  not  act  as  re- 
ceiver,  the  provision  of  the  statute  is  that  "marshals  shall  respectively 
receive  from  the  estate  where  an  adjudication  in  bankruptcy  is  made, 
except  as  herein  otherwise  provided,  the  same  fees,  and  account  for 
them  in  the  same  way,  as  they  are  entitled  to  receive  for  the  perform- 
ance of  the  same  or  similar  services  in  other  cases  in  accordance  with 
laws  now  in  force,  or  such  as  may  be  hereafter  enacted,  fixing  the  com- 
pensation of  marshals."  **•  But  where  the  court  of  bankruptcy,  upon  the 
filing  of  a  petition  in  involuntary  bankruptcy,  orders  the  marshal  to 
take  possession  of  the  property  of  the  bankrupt  and  hold  the  same  until 
a  trustee  is  .appointed,  the  marshal  is  entitled  to  receive,  out  of  the 
estate,  compensation  for  his  services  under  such  order,  in  addition  to 
the  costs  and  expenses  incurred.***  As  to  expenses  so  incurred,  it  is 
held  that  a  marshal  thus  placed  in  charge  may  hire  a  competent  watch- 
man or  store-keeper,  if  he  considers  it  necessary  for  the  preservation  of 
the  property,  and  the  reasonable  pay  of  :such  a  keeper  will  be  allowed 
out  of  the  estate.***  The  general  orders  provide  that  "the  marshal  shall 
make  return  under  oath  of  his  actual  and  necessary  expenses  in  the 
service  of  every  warrant  addressed  to  him,  and  for  custody  of  property, 
and  other  services,  and  other  actual  and  necessary  expenses  paid  by  him, 


ing  it  in  possession  not  more  than  six 
days,  during  wliich  time  the  store  was 
closed,  was  held  entitled  to  a  fee  not  ex- 
ceeding 2  per  cent,  on  the  first  $1,000, 
and  one-half  of  one  per  cent,  on  the  bal- 
ance. In  re  Griesheimer  (D.  O.)  209  Fed. 
134,  31  Am.  Bankr.  Rep.  567. 

106  In  re  Falkenberg,  206  Fed.  835,  30 
Am.  Bnnkr.  Rep.  718;  In  re  Cash-Pap- 
worth  Grow-Slr,  210  Fed.  24,  136  C.  C.  A. 
604,  31  Am.  Bankr.  Rep.  709. 

107  In  re  Reliance  Storage  &  W.  Co., 
100  Fed.  619,  4  Am.  Bankr.  Rep.  49. 

.  108  In  re  Desrochers,  183  Fed.  991,  25 
Am.  Bankr.  Rep.  703. 

109  Bankruptcy  Act  1898,  §  52b.  The 
fees  and  compensation  of  United  States 
marshals  are  fixed  by  Rev.  Stat.  U.  S.  § 


829.  As  to  mileage  on  service  of  pro- 
cess, see  In  re  Talbot,  2  N.  B.  R.  280, 
Fed.  Cas.  No.  13,727;  Anonymous,  Fed. 
Cas.  No.  437.  As  to  allowance  of  fee  for 
serving  order  to  show  cause  in  bank- 
ruptcy proceeding,  see  In  re  Damon,  104 
Fed.  775,  5  Am.  Bankr.  Rep.  133. 

110  In  re  Adams  Sartorial  Art  Ck).,  101 
Fed.  215,  4  Am.  Bankr.  Rep.  107;  In  re 
Scott,  99  Fed.  404,  3  Am.  Bankr.  Rep. 
625;  In  re  Woodard,  95  Fed.  935.  2 
Am.  Bankr.  Rep.  692..  See  In  re  Bumell, 
7  Biss.  275.  14  N.  B.  R.  498,  Fed.  Cas, 
No.  2,171. 

111  In  re  Scott,  99  Fed.  404,  3  Am. 
Bankr.  Rep.  625;  In  re  Lowenstein,  3 
Ben.  422,  3  N.  B.  R.  268,  Fed.  Cas.  No. 
8,572;    In  re  Comstock,  9  N.  B.  R.  88, 
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with  vouchers  therefor  whenever  practicable,  and  also  with  a  statement 
that  the  amounts  charged  by  him  are  just  and  reasonable."  "* 

The  subject  of  the  costs  and  expenses  which  may  properly  be  in- 
curred by  a  receiver,  and  allowed  out  of  the  estate  in  bankruptcy,  has 
been  discussed  in  an  earlier  section.^^'  But  it  may  here  be  added  that 
the  expenses  incurred  by  a  receiver,  in  counsel  and  witness  fees,  in 
resisting  a  motion  for  his  removal,  will  be  allowed  as  a  charge  upon  the 
fund  or  estate,  where  it  appears  that,  although  there  were  apparent 
grounds  for  the  motion,  yet  the  receiver  had  acted  in  good  faith  and 
with  integrity  of  purpose.^** 

§  778.  Compensation  of  Trustees. — ^The  bankruptcy  act  provides 
that  "trustees  shall  receive  for  their  services,  payable  after  they  are 
rendered,  a  fee  of  five  dollars  deposited  with  the  clerk  at  the  time  the 
petition  is  filed  in  each  case,"*  except  when  a  fee  is  not  required  from  a 
voluntary  bankrupt,  and  such  commissions  on  all  moneys  disbursed  or 
turned  over  to  any  person,  including  lien  holders,  by  them,  as  may  be 
allowed  by  the  courts,  not  to  exceed  six  per  centum  on  the  first  five 
hundred  dollars  or  less,  four  per  centum  on  moneys  in  excess  of  five 
hundred  dollars  and  less  than  fifteen  hundred  dollars,  two  per  centum  on 
moneys  in  excess  of  fifteen  hundred  dollars  and  less  than  ten  thousand 
dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thousand  dollars. 
And  in  case  of  the  confirmation  of  a  composition  after  the  trustee  has 
qualified,  the  court  may  allow  him,  as  compensation,  not  to  exceed  one- 
half  of  one  per  centum  of  the  amount  to  be  paid  the  creditors  on  such 
composition."  "•  The  general  orders  also  provide  that  "the  compen- 
sation allowed  to  trustees  by  the  act  shall  be  in  full  compensation  for 
the  services  performed  by  them,  but  shall  not  include  expenses  neces- 
sarily incurred  in  the  performance  of  their  duties  and  allowed  upon  the 
settlement  of  their  accounts."  ^"  This  provision  of  the  statute  is  man- 
datory and  must  be  followed,  and  the  court  has  no  authority  to  allow  to 
a  trustee  a  lumping  sum  in  lieu  of  commissions  calculated  as  the  act 
directs.*"    Further,  the  commission  must  be  calculated,  as  the  statute 


Fed.  Cas.  No.  3,075;  In  re  Pace,  Fed.  CJas. 
No.  10,640;  In  re  Johnston,  8  Ben.  191, 
12  N.  B.  R.  345,  Fed.  Cas.  No.  7,421. 

112  General  Orders  in  Bankruptcy,  No. 
19. 

118  Supra,  §  216. 

11*  Cowdrey  v.  Railroad  Co.,  1  Woods, 
331,  Fed.  Cas.  No.  3,293. 

iifi  Where  a  partnership  and  its  in- 
dividual members  are  adjudged  bankrupt 
on  a  single  petition,  there  is  but  one 
"case"  for  the  purpose  of  computing  tho 
fees  and  commissions  of  the  trustee,  for 
the    word  **case"  is  used  in  the    bank- 


ruptcy act  in  its  ordinary  meaning  as  a 
comprehensive  term,  embracing  the  ag- 
gregate in  respect  to  that  which  i.s 
brought  and  prosecuted  in  the  forni  of  a 
single  proceeding.  In  re  Rider  (D.  C.) 
220  Fed.  193,  34  Am.  Bankr.  Rep.  280. 

lie  Bankruptcy  Act  1898,  f  48a,  as 
amended  by  Act  Cong.  June  25,  1910,  36 
Stat.  838. 

117  General  Order  in  Bankruptcy  No. 
35,  par.  3. 

118  In  re  Carolina  Cooperage  Co.,  96 
Fed.  950,  3  Am.  Bankr.  Rep.  154. 


§   778  LAW   OF   BANKRUPTCY  1512 

prescribes,  on  the  amount  of  money  disbursed  or  turned  over,  not  on 
the  gross  amount  collected.^**  But  money  is  disbursed  or  turned  over 
by  the  trustee,  when  it  is  paid  into  the  hands  of  a  receiver  appointed 
by  a  state  court  in  a  suit  between  the  bankrupt  and  a  creditor,  the 
former  claiming  it  as  exempt  and  the  latter  denying  the  contention."* 
Aside  from  the  question  of  expenses  necessarily  incurred,  the  courts 
have  sometimes  made  extra  allowances  to  trustees  in  bankruptcy  for 
unusual  or  highly  beneficial  services  to  the  estates  in  their  charge."* 
But  the  provision  of  the  seventy-second  section  of  the  act  (added  by 
the  amendment  of  1903)  is  explicit  that  "neither  the  referee  nor  the  trus- 
tee shall  in  any  form  or  guise  receive,  nor  shall  the  court  allow  them,  any 
other  or  further  compensation  for  their  services  than  that  expressly  au- 
thorized and  prescribed  in  this  act."  And  the  doctrine  now  prevails 
that  this  interposes  an  absolute  bar  to  any  extra  allowance  to  the 
trustee,  no  matter  how  onerous  or  inconvenient  his  duties  may  have 
been,  or  how  efficient  or  meritorious  his  services.^*  Thus,  if  the  trustee 
is  himself  a  lawyer,  he  is  not  bound  to  perform  legal  services,  but  if 
he  does,  he  cannot  have  a  fee  from  the  estate.**'  And  even  where  a 
creditor,  desiring  to  secure  the  services  of  a  particular  person  as  trus- 
tee, promises  him  a  sum  in  excess  of  the  commissions  which  he  will 
receive,  the  bargain  is  void  and  cannot  be  enforced  in  the  face  of  the 
express  prohibition  contained  in  the  statute."* 

If  the  business  of  the  bankrupt  is  carried  on  for  a  limited  time  by 
the  trustee,  under  authority  of  the  court,  he  may  be  allowed  additional 
compensation  for  his  services  in  such  business.  The  amount  of  it  rests 
very  much  in  the  discretion  of  the  court,  having  regard  to  the  nature  of 
the  services  rendered  and  their  benefit  to  the  estate,  provided  that  it 
shall  not  exceed  the  percentages  specified  in  the  act.***.  But  the  court 

ii»  In  re  Smith,  108  Fed.  39,  5  Am.  erage  Co.,  96  Fed.  950,  3  Am.  Bankr.  Rep. 

Baukr.  Rep.  559.     Where,   to  preserve  154 ;   In  re  Epstein,  109  Fed.  878,  6  Am 

the    assets  of  a   bankrupt,  they    were  Baukr.  Rep.  191. 

transferred  to  a  corporation  for  a  smaU  12s  in  re  George  Halbert  Co.,  134  Fed. 

sum,  and  both  secured  and  unsecured  236,  67  0.  C.  A.  18,  13  Am.  Bankr.  Rep. 

creditors    received    stock,    the   trustee's  399;    In  re  McKenna,  137  Fed.  611,  15 

commissions  must  be  based  on  the  cash.  Am.  Bankr.  Rep.  4 ;    In  re  Felson,  139 

American  Surety  Co.  v.  Freed,  224  Fed,  Fed.  275,  15  Am.  Bankr.  Rep.  185;  In  re 

333,  140  C.  C.  A.  19,  35  Am.  Bankr.  Rep.  Van  Denburg  (D.  (X)  221  Fed.  475,  34 

103.  Am.  Bankr.  Rep.  521. 

120  In  re  Castleberry  (D.  C.)  143  Fed.  la^Devries  v.  Orem,  104  Md.  648,  65 
1021,  16  Am.  Bankr.  Rep.  430.  Atl.  430;   Cowing  v.  Altman,  5  Hun  (N. 

121  In  re  Dimm  &  Co.,  146  Fed.  402, 17  Y.)  556. 

Am.  Bankr.  Rep.  119;  In  re  Mammoth  12c  in  re  George  W.  Shiebler  &  Co., 

Pine  Lumber  Co.,  116  Fed.  731,  8  Am.  174  Fed.  336,  98  C.  O.  A.  208,  23  Am. 
Bankr.  Rep.  651.                                          <  Bankr.  Rep.  162 ;  In  re  Plummer,  2  Nat. 

122  lu  re  Coventry  Evans  Furniture  Bankr.  News,  292.  Where  th«  trustee 
Co.,  171  Fed.  673,  22  Am.  Bankr.  Rep.  "disburses"  only  the  profit  realized  from 
623 ;  In  re  Screws,  147  Fed.  989,  17  Am.  carrying  out  a  contract  of  the  bankrupt, 
Bankr.  Rep.  269;    In  re  Carolina  Coop- 
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has  no  authority  to  fix  the  compensation  of  a  trustee  in  advance  for  such 
services  to  be  rendered  in  the  future.**'  The  act  also  provides  that  "the 
court  may,  in  its  discretion,  withhold  all  compensation  from  any  trustee 
who  has  been  removed  for  cause."  **'  And  it  is  held  that  this  is  applica- 
ble to  a  case  where  there  was  sufficient  ground  for  the  removal  of  a  trus- 
tee, but,  to  avoid  the  odium  of  such  a  course,  he  was  allowed  to  re- 
sign."'  And  since,  within  the  limits  fixed  by  law,  the  amount  to  be 
allowed  as  commissions  to  a  trustee  is  subject  to  the  sound  judicial  dis- 
cretion of  the  court,  it  is  held  that,  where  a  trustee  has  been  negligent  in 
the  performance  of  his  duty,  the  court  may  in  a  proper  case,  and  even 
without  the  filing  of  any  exceptions,  deny  him  any  commissions.*** 
Where  legal  expenses  are  incurred  in  consequence  of  the  negligent, 
irregular,  or  unauthorized  actions  of  the  trustee  in  dealing  with  the  es- 
tate, as,  for  example,  in  contracting  to  sell  property  at  private  sale,  but 
without  the  sanction  or  approval  of  the  court  or  referee,  they  may  be 
charged  against  his  commissions.**^ 

§  779.  Fees  and  Expenses  of  Referees. — Provision  for  the  compen- 
sation of  referees  in  bankruptcy  is  made  by  the  statute  in  the  following 
terms:  "Referees  shall  receive  as  full  compensation  for  their  services, 
payable  after  they  are  rendered,  a  fee  of  fifteen  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee 
is  not  required  from  a  voluntary  bankrupt,  and  twenty-five  cents  for 
every  proof  of  claim  filed  for  allowance,  to  be  paid  from  the  estate,  if 
any,  as  a  part  of  the  cost  of  administration,  and  from  estates  which  have 
been  administered  before  them  one  per  centum  commissions  on  all 
moneys  disbursed  to  creditors  by  the  trustee,  or  one-half  of  one  per 
centum  on  the  amount  to  be  paid  to  creditors  upon  the  confirmation  of 
a  composition."*"     Originally  the  act  allowed  referees'  commissions 


that  is  the  only  sum  on  which  he  can 
receive  commissions,  regardless  of  the 
total  amount  involved.  In  re  New  York 
Commercial  Co.,  231  Fed.  445,  145  C.  C. 
A.  439,  36  Am.  Bankr.  Rep.  496. 

i2«  In  re  Willis  W.  Russell  Card  Co., 
174  Fed.  202,  23  Am.  Bankr.  Rep.  300. 

12  T  Bankruptcy  Act  1898,  §  48c.  See  In 
re  Leverton,  155  Fed.  9,'51,  19  Am.  Bankr. 
Rep.  434. 

128  In  re  E.  I.  Fidler  &  Son,  172  Fed. 
632,  23  Am.  Bankr.  Rep.  16. 

12 »  In  re  Schoenfeld,  183  Fed.  219,  105 
O.  C.  A.  481,  25  Am.  Bankr.  Rep.  748. 
And  see  In  re  Sweetser  (D.  C.)  240  Fed. 
174. 

180  In  re  Eden  Musee  American  Co.  (D. 
C.)  230  Fed.  925,  36  Am.  Bankr.  Rep. 
111. 


IS  1  Bankruptcy  Act  1896,  §  40,  as 
amended  by  Act  Oong.  Feb.  5,  1903,  32 
Stat.  797.  See  In  re  J.  B.  White  &  Co. 
(D.  C.)  225  Fed.  796,  85  Am.  Bankr.  Rep. 
670.  It  is  not  proper  to  calculate  the 
referee's  commission  on  the  total  amount 
of  the  bankrupt's  estate,  but  only  on  that 
portion  distributable  to  creditors.  In  re 
Motrldge,  258  Fed.  229.  169  C.  C.  A.  539, 
44  Am.  Bankr.  Rep.  175.  The  referee  is 
entitled  to  commissions  on  the  amount 
of  claims  which  would  have  been  paid  in 
cash  under  a  composition  agreement,  if 
the  creditors  had  not  waived  such  pay- 
ment in  consideration  of  a  smaller  cash 
payment  and  the  balance  in  notes  given 
by  another  corporation.  In  re  H.  Bat- 
terman  Co.,  231  Fed.  699,  145  O.  C.  A. 
585,  36  Am.  Bankr.  Rep.  695.    The  ref- 
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only  on  sums  disbursed  as  "dividends  and  commissions/'  But  the 
larger  terms  introduced  by  the  amendment  of  1903  permit  the  payment 
of  commissions  on  moneys  paid  over  to  secured  creditors  or  realized 
from  the  sale  of  incumbered  property."'  But  the  moneys  must  still  be 
"disbursed  to  creditors."  Hence,  in  a  case  where  the  referee  continued 
the  bankrupt's  business  in  order  to  complete  certain  government  con- 
tracts, and  for  that  purpose  raised  and  paid  out  nearly  half  a  million 
dollars  during  a  period  of  eighteen  months,  and,  as  a  result,  distributed 
to  creditors  about  thirty  thousand  dollars,  it  was  held  that  he  was  en- 
titled to  commissions  only  on  the  latter  sum."'  There  has  been  a  prac- 
tice of  referring  particular  issues  or  matters  arising  in  the  course  of  a 
bankruptcy  case  to  the  referee  in  the  character  of  a  special  master, 
and  allowing  him  fees  or  compensation  as  such."*  For  instance,  where 
objections  to  a  bankrupt's  application  for  discharge  are  referred  to  the 
referee  for  hearing  and  report,  it  has  been  held  that  he  is  entitled  to  a 
reasonable  allowance  for  his  services,  in  addition  to  the  fees  allowed  him 
by  the  bankruptcy  act."*  In  this  and  similar  cases,  the  theory  proba- 
bly has  been  that  the  commissions  specified  in  the  act  were  intended 
only  to  compensate  the  referee  for  the  performance  of  duties  strictly 
incident  to  his  office,  and  such  as  must  be  performed  in  every  case  re- 
ferred to  him,  as  a  mattA  of  mere  routine  administration.  Thus,  it  is 
said  that  a  referee  cannot  make  an  extra  charge  for  his  services  in  pre- 
siding at  creditors'  meetings,  conducting  the  bankrupt's  examination,  or 
making  out  the  dividend  sheet,  as  these  services  are  particularly  re- 
quired of  him  by  the  statute  and  are  supposed  to  be  compensated  by  the 


eree*8  commission  is  estimated  on  mon- 
eys disbursed  to  creditors,  and  not  on 
the  claims  and  liabilities  scheduled.  In 
re  Philips  &  McEachin,  210  Fed.  889, 127 
G.  O.  A.  499,  31  Am.  Bankr.  Rep.  542. 
Rent  of  leased  premises  occupied  by  the 
trustee  is  not  a  disbursement  to  a  cred- 
itor on  which  the  referee  is  entitled  to  a 
commission.  Kinkead  t.  J.  Bacon  & 
Sons,  230  Fed.  362.  144  C.  C.  A.  604,  36 
Am.  Bankr.  Rep.  390.  Where,  in  a  com- 
position case,  25  per  cent,  in  cash  or  100 
per  cent,  in  stock  (at  par)  of  a  corpora- 
tion formed  to  take  over  the  bankrupt's 
business  were  offered  as  alternatives,  it 
was  held  that  the  referee's  commission 
should  be  computed  on  the  theory  that 
the  stock  was  worth  25  per  cent,  of  its 
par  value.  In  re  Mills  Tea  &  Butter  Co. 
(D.  C.)  235  Fed.  815,  37  Am.  Bankr.  Rep. 
711. 

1S2  In  re  Holmes  Lumber  Co.,  189  Fed. 
178,  26  Am.  Bankr.  Rep.  119.    The  ref- 


eree is  not  entitle^  to  recover  fees  out  of 
the  proceeds  of  a  sale  of  mortgaged 
property  when  it  brings  less  than  the 
amount  of  the  mortgage  debt  In  re 
iStewart,  193  Fed.  791,  27  Am.  Bankr. 
Rep.  529. 

138  Bray  v.  Johnson,  166  Fed.  57,  91 
C.  C.  A.  643,  21  Am.  Bankr.  Rep.  383. 
And  see  In  re  J.  Bacon  &  Sona  (D.  C.) 
224  Fed.  764,  34  Am.  Bankr.  Rep.  825; 
In  re  M.  F.  Rourke  Co.  (D.  O.)  209  Fed. 
877,  31  Am.  Bankr.  Rep.  788. 

134  In  re  Hurley,  204  Fed.  126,  29  Am. 
Bankr.  Rep.  567;  In  re  GoldviUe  Mfg. 
Co.,  123  Fed.  579,  10  Am.  Bankr.  Rep. 
552.  See  In  re  Talton,  137  Fed.  178,  14 
Am.  Bankr.  Rep.  617. 

18  s  Fellows  v.  Freudenthal,  102  Fed. 
731,  42  C.  C.  A.  607,  4  Am.  Bankr.  Rep. 
490;  In  re  Grossman,  111  Fed.  507,  6 
Am.  Bankr.  Rep.  510;  Bragassa  v.  St. 
Louis  Cycle,  107  Fed.  77.  46  C.  C.  A.  154. 
9  Am.  Bankr.  Rep.  700.    Contra,  In  re 
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fifteen  dollar  fee.***  But  on  the  other  hand,  nothing  could  be  more 
positive  than  the  language  of  the  amendatory  act  of  1903  (section  72) 
that  "neither  the  referee  nor  the  trustee  shall  in  any  form  or  guise 
receive,  nor  shall  the  court  allow  them,  any  other  or  further  compen- 
sation for  their  services  than  that  expressly  authorized  and  prescribed  in 
this  act."  And  it  is  held  that  this  absolutely  prohibits  the  court  of 
bankruptcy  from  allowing  any  extra  or  additional  compensation  to  the 
referee  for  any  services  whatever,^*'  and,  in  particular,  that  it  deprives 
the  court  of  any  authority  to  convert  a  referee  in  bankruptcy  into  a 
special  master  and  compensate  him  as  such.^**  But  on  the  other  hand» 
the  compensation  of  the  referee  as  fixed  by  the  statute  will  not  be  abated 
or  diminished  in  a  particular  case  because  some  of  the  duties  which 
ordinarily  would  be  discharged  by  the  referee,  in  the  holding  of  hearings 
and  making  of  orders,  were  assumed  by  the  judge,  at  the  request  of  the 
parties,  on  account  of  the  magnitude  of  the  interests  involved  and  the 
unusual  character  of  the  proceedings. ^'^ 

The  referee  is  entitled  to  reimbursement  for  expenses  necessarily  in- 
curred by  him  in  the  performance  of  his  duties.^**  And  he  may  make  a 
general  charge  for  blanks  used  in  mailing  notices  to  creditors  and  for 
orders  entered,  and  also  for  the  hire  of  a  clerk,  where  the  extent  of  his 
business  is  such  that  a  clerk  is  needed,  which  charge  should  be  a  gross 
sum,  and  uniform  in  each  case,  regardless  of  the  amount  of  work  done.^*^ 
And  the  expenses  incurred  in  the  publication  of  notice  of  application  for 


WUcox,  156  Fed.  685, 19  Am.  Bankr.  Rep. 
241. 

180  In  re  Barker,  111  Fed.  501,  7  Am. 
Bankr.  Rep.  132. 

137  In  re  Daniels,  130  Fed.  597,  12 
Am.  Bankr.  Rep.  446;  In*  re  Mammoth 
Pine  Lumber  Co.,  116  Fed.  731,.  8  Am. 
Bankr.  Rep.  651 ;  Dressel  v.  North  State 
Lumber  Ck).,  119  Fed.  531,  9  Am.  Bankr. 
Rep.  541 ;  In  re  Troth.  104  Fed.  291.  4 
Am.  Bankr.  Rep.  780;  United  States  v. 
Ward,  257  Fed.  372,  168  O.  C.  A.  412,  43 
Am.  Bankr.  Rep.  711. 

188  In  re  Sweeney,  168  Fed.  612,  94  C. 
C.  A.  90,  21  Am.  Bankr.  Rep.  866 ;  In  re 
Nankin,  246  Fed.  811,  159  C.  C.  A.  113. 
40  Am.  Bankr.  Rep.  459;  In  re  Growe 
Con.st.  Co.  (D.  C.)  253  Fed.  981,  42  Am. 
Bankr.  Rep.  654;  In  re  Langford,  Felts 
&  My>er8  (D.  C.)  225  Fed.  311.  35  Am. 
Bankr.  Rep.  519. 

189  In  re  Barber,  97  Fed.  547,  3  Am. 
Bankr.  Rep.  306. 

140  General  Order  No.  35.  par.  2.  The 
court  of  bankruptcy  may  authorize  a  ref- 
eree to  employ  a  clerk  and  may  allow 
expenses  for  stationery,  office  rent,  light. 
heat,  and  telephone,  and  such  authoriza- 


tion may  be  made  by  standing  rule  or 
order,  or  by  special  order  in  any  partic- 
ular case.  United  States  v.  Ward,  257 
Fed.  372, 168  C.  C.  A.  412,  43  Am.  Bankr. 
Rep.  711.  The  referee  is  entitled  to  an 
allowance  for  the  hire  of  a  stenogrrapher 
where  correspondence  with  persons  in- 
terested in  the  estate  was  so  great  that 
he  could  not  personally  attend  to  it  all. 
In  re  Capital  Security  Co.  (D.  C.)  251 
Fed.  927,  41  Am.  Bankr.  Rep..  184.  Ref- 
erees in  bankruptcy,  where  it  is  reason- 
ably necessary,  are  entitled  to  maintain 
offices  for  the  transaction  of  their  busi- 
ness, and  to  employ  clerical  assistance, 
and  the  expense  may  be  prorated  and 
charged  to  the  various  estates  referred 
to  them.  In  re  McNeil  Corp.  (D.  C.)  249 
Fed.  765,  41  Am.  Bankr.  Rep.  162. 

1*1  In  re  Pierce,  111  Fed.  516,  6  Am. 
Bankr.  Rep.  747;  In  re  Tebo,  101  Fed. 
419,  4  Am.  Bankr.  Rep.  235 ;  In  re  Mam- 
moth Pine  Lumber  Co.,  116  Fed.  731, 
8  Am.  Bankr.  Rep.  651.  Compare  In  re 
Carolina  Cooperage  Co.,  96  Fed.  950,  3 
Am.  Bankr.  Rep.  154 ;  In  re  Dean.  1  N. 
B.  R.  249,  Fed.  Cas.  No.  3,699. 
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discharge,  and  for  stationery,  are  chargeable  against  the  bankrupt."- 
It  was  also  held  under  the  act  of  1867  that  the  traveling  expenses  of  a 
nonresident  referee,  when  apportioned  among  the  several  cases  before 
him,  would  be  allowed.^*'  The  referee's  order  allowing  fees  to  himself 
and  the  trustee  is  reviewable  by  the  court,***  even  after  payment  has  been 
made  to  the  trustee,  if  the  referee's  account  was  not  presented  to  and 
passed  upon  by  the  court  as  required,***  but  not  where  his  account  was 
duly  kept,  presented,  and  approved,  and  distribution  of  the  estate  has  al- 
ready been  made.**'  However,  where  a  referee  has  collected  from  par- 
ties or  estates  in  bankruptcy  proceedings,  as  compensation,  money  to 
which  he  is  not  legally  entitled,  and  these  fees  have  been  collected  or 
withheld  from  parties  who  are  numerous,  and  the  individual  amounts  are 
small,  the  United  States  may  maintain  a  single  action  on  his  bond,  on 
behalf  of  all  parties  injured,  to  recover  back  such  illegal  fees ;  and  as  the 
court  of  bankruptcy  has  no  jurisdiction  to  allow  to  a  referee  under  any 
form  or  guise  any  other  or  further  compensation  than  that  expressly  au- 
thorized  and  prescribed  by  the  bankruptcy  law,  such  allowance,  if  made, 

does  not  bar  an  action  for  its  recovery.^*' 

I 

§  780.  On  What  Sums  Commissions  are  Calculated. — ^As  original- 
ly enacted,  the  bankruptcy  act  allowed  commissions  to  the  referee  and 
trustee  on  sums  disbursed  "as  dividends  and  commissions."  And  it  was 
held  that  this  restricted  them  to  the  specified  percentage  on  such  sums 
as  were  available  for,  and  distributed  to,  the  general  or  unsecured  cred- 
itors; that  the  payment  in  full  of  those  claims  which  were  entitled  to 
priority  (taxes,  labor  claims,  etc.)  was  not  the  payment  of  a  "dividend," 
and  that  commissions  could  not  be  reckoned  either  on  the  amount  so 
paid  oiit  or  on  sums  paid  over  to  mortgagees  or  other  secured  creditors 
or  lien  holders.**®    Also  it  was  held  that  the  setting  apart  of  a  homestead 


1*2  In  re  Dixon,  114  Fed.  675,  8  Am. 
Bankr.  Rep.  145. 

148  In  i-e  Sherwood,  1  N.  B..  R.  344, 
Fed.  Cas.  No.  12,774.  This  is  explicitly 
allowed  under  General  Order  No.  35, 
par.  2. 

14*  In  re  Allert,  173  Fed.  691.  23  Am. 
Bankr.  Rep.  101.  See  In  re  Reliance 
Storage  &  W.  Co.,  100  Fed.  619,  4  Am. 
Bankr.  Rep.  49.  An  order  allowing  the 
fees  and  comix»nsation  of  a  referee  In 
bankruptcy  is  a  judicial  order  and  can- 
not be  collaterally  attacked.  United 
States  V.  Brainerd  (D.  O.)  250  Fed.  1011, 
41  Am.  Bankr.  Rep.  342. 

146  In  re  Mammoth  Pine  Lumber  Co., 
116  Fed.  731,  8  Am.  Bankr.  Rep.  651. 

140  In  re  Tebo,  101  Fed.  419,  4  Am. 
Bankr.  Rep.  235. 


14T  United   State*  v.  Ward,  257  Fed. 
372,  168  0.  C.  A.  412,  43  Am.  Bankr.  Rep 
711. 

148  In  re  Iowa  Falls  Mfg.  Co.,  140  Fed. 
527,  15  Am.  Bnnkr.  Rep.  884;  In  re  Hin 
ckel  Brewing  Co.,  124  Fed.  702.  10  Am. 
Bankr.  Rep.  692;  In  re  Goldville  Mfg. 
Co.,  123  Fed.  579,  10  Am.  Bankr.  Rep. 
552:  In  re  Mammoth  Pine  Lmnber  Co.. 
116  Fed.  731,  8  Am.  Bankr.  Rep.  661: 
Hawthorne  v.  Hendrie  &  BolthoflC  Mfg. 
&  Supply  Co.,  50  Colo.  342,  116  Pac.  122: 
In  re  Barker,  111  Fed.  501,  7  Am.  Bankr. 
Rep.  132;  In  re  Smith,  108  Fed.  39,  5 
Am.  Bankr.  Rep.  559 ;  In  re  Utt,  105  Fed. 
754,  45  C.  C.  A.  32,  5  Am,  Bankr.  Rep. 
3a'^:  In  re  Barber,  97  Fed.  547,  3  Am. 
Bankr.  Rep.  306;  In  re  Fielding,  96  Fed. 
800,  3  Am.  Bankr.  Rep.  135;  In  re  Fori 
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exemption  to  the  bankrupt  from  the  proceeds  of  property  sold  by  the 
trustee  was  not  the  making  of  a  dividend,  so  as  to  entitle  these  officers 
to  a  commission  on  the  amount. **•  Prom  this  rule  it  sometimes  resulted 
that  the  whole  of  the  assets  of  an  estate  in  bankruptcy  would  be  con- 
sumed in  the  payment  of  priority  claims  and  secured  debts,  and  that 
nothing  whatever  would  be  left  on  which  the  commissions  of  the  trus- 
tee and  referee  could  be  calculated.  Yet  this  was  held  to  be  immaterial, 
and  that,  in  such  cases,  their  services  must  go  unrewarded,  except  for 
the  trifling  filing  fees.***  But  the  amendatory  act  of  1903  altered  this  by 
allowing  commissions  on  moneys  "disbursed  to  creditors,"  and  this  was 
still  further  enlarged  by  the  amendment  of  1910,  which  allows  the  com- 
missions to  be  reckoned  on  "all  moneys  disbursed  or  turned  ovei^  to  any 
person,  including  lien  holders."  At  present,  therefore,  trustees  are  to 
be  allowed  commissions  on  moneys  received  and  disbursed  by  them 
which  were  derived  from  the  sale  of  mortgaged  property,  and  which 
were  covered  by  and  applicable  to  the  payment  of  the  lien.***  And  this 
rule  applies  although  the  property  is  purchased  by  the  party  holding  the 
incumbrance,  the  price  in  such  case  being  treated  as  constructively  paid 
to  the  trustee."*  So  also,  the  officers  are  entitled  to  commissions  on 
all  sums  which  would  have  been  paid  through  the  trustee  but  for  an  out- 
side agreement  between  the  parties  and  their  attorneys."*  But  when 
the  trustee  is  permitted  to  sell  pledged  collaterals  on  paying  the  debt  for 
which  they  were  pledged,  it  is  held  that  the  balance  of  the  price  after 
paying  the  debt  constitutes  the  "money  disbursed"  on  which  the  com- 


Wayne  Electric  Ck)rp.,  94  Fed.  109,  1  Am. 
Bunkr.  Rep.  706 ;  In  re  Fielding,  2  Nat 
Bankr.  News,  735;  In  re  Sabine*  1  Nat 
Baukr.  News,  312. 

14 »  In  re  Gardner  (D.  C.)  103  Fed.  922, 
4  Am.  Bankr.  Hep.  420. 

150  Smith  V.  Township  of  Au  Ores,  150 
Fed.  267,  80  0.  C.  A.  145,  9  L.  R..A.  (N. 
S.)  876,  17  Am.  Bankr.  Rep.  745. 

i»i  In  re  Howard  (D.  C.)  207  Fed.  402. 
31  Am.  Baukr.  Rep.  251.  See  In  re  An- 
ders Push  Button  Telephone  Co.  (B.  O.) 
136  Fed.  995,  13  Am.  Bankr.  Rep.  643 
But  notwithRtanding  the  amendment  of 
1910,  a  trustee  in  bankruptcy  is  not  en 
titled  to  a  commission  where  the  pro- 
ceeds of  incumbered  property  disposed 
of  in  bankruptcy  are  insufficient  to  sat* 
isfy  the  liens  on  it.  In  a  proper  case 
the  lienholders  may  be  charged  with  the 
costs  of  foreclosure,  since  that  is  for 
thi'ir  benefit,  but  not  with  part  of  the  ex- 
pense of  administering  the  estate,  In 
which,  in  the  cnse  supposed,  tliey  have 


no  Interest  Ougel  v.  New  Orleans  Nat. 
Bank,  239  Fed.  676,  152  O.  0.  A.  510,  39 
Am.  Bankr.  Rep.  160 ;  0.  B.  Norton  Jew- 
elry Co.  V.  Hinds,  245  Fed.  341.  157  C.  C. 
A.  533,  40  Am.  Bankr.  Rep.  320;  In  ro 
Stewart  (I).  O.)  193  Fed.  791,  27  Am. 
Bankr.  Rep.  529. 

152  In  re  West  (D.  C.)  232  Fed.  903;  In 
re  Sanford  Furniture  Mfg.  Co.  (D.  O 
126  Fed.  888, 11  Am.  Bankr.  Rep.  414;  In 
re  Morse  Iron  Works  &  Dry  Dock  Co.  (D. 
C.)  154  Fed.  214, 18  Am.  Bankr.  RerV.  84f). 
But  compare  In  re  Fort  Wayne  Electric 
Corp.  (D.  C.)  94  Fed.  109.  1  Am.  Bankr. 
Rep.  706:  In  re  Elk  Valley  Coal  Minlnir 
Co.  (D.  C.)  213  Fed.  383,  32  Am.  Bankr. 
Hop.  197:  In  re  Columbia  Cotton  Oil  & 
Provision  Corp.,  210  Fed.  824,  127  C.  C 
A.  .374,  31  Am.  Bankr.  Rep.  339.  And 
see  In  re  Old  Oregon  Mfg.  Co.  (T).  C.) 
236  Fed.  804,  .38  Am.  Bankr.  Rep.  409. 

15  3  In  re  Sanford  Furniture  Mfg.  Co.. 
126  Fed.  888,  11  Am.  Bankr.  Rep.  414. 
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missions  are  to  be  estimated.***  But  property  which  comes  into  the 
possession  of  the  trustee  through  the  fraud  of  the  bankrupt,  and  which  is 
restored  to  the  victim  of  the  fraud,  is  not  a  part  of  the  estate  in  bank- 
ruptcy out  of  which  the  officers  may  be  allowed  their  statutory  percent- 
a^gg  165  ^jj^i  ^fjg  same  is  true  of  real  estate  for  the  recovery  of  which 
the  trustee  has  brought  suit,  but  which  never  comes  into  the  estate,  be- 
cause it  is  made  the  subject  of  a  private  settlement  between  the  claimant 
and  the  creditors,  the  trustee  thereupon  dismissing  his  suit.**^ 

§  781.  Fees  of  Attorneys. — Aside  from  the  fees  allowed  for  routine 
professional  work  in  bankruptcy  cases,  the  general  rule  is  that  compen- 
sation may  be  allowed  to  an  attorney  at  law  out  of  a  particular  property 
or  fund  before  the  court  only  when  his  services  Jiave  had  the  effect  of 
preserving  it  for  the  true  owner,  and  out  of  the  estate  in  general  only 
when  his  services  have  resulted  in  adding  to  it,  increasing  its  value, 
freeing  it  from  claims,  or  otherwise  benefiting  the  general  body  of  cred- 
itors.^*' And  while  the  amount  of  compensation  rests  largely  in  the 
sound  judicial  discretion  of  the  court,  yet  even  this  must  be  controlled 
by  the  general  purpose  and  policy  of  the  act,  which  requires  that,  just  as 
far  as  possible,  all  the  assets  shall  be  available  for  the  creditors,  and  that 
estates  in  bankruptcy  shall  be  administered  with  severe  economy  and  at 
a  minimum  of  expense.'**  Only  a  reasonable  fee  will  be  allowed  to  an 
attorney  in  any  event,***  and  where  a  rule  of  court  fixes  the  scale  of 
fees  allowable,  such  allowances  will  not  be  increased  except  in  most  un- 
usual cases.**®  It  is  generally  the  referee,  in  the  first  instance,  who  will 
determine  whether  any,  and  what,  fees  shall  be  allowed,  and  he  is  by  no 
means  required  to  allow  the  fee  claimed  by  the  attorney  or  agreed  upon 
between  the  attorney  and  the  trustee,  but  may  and  should  reduce  it  if  he 
thinks  it  too  great.***     This  question  may  be  determined  by  the  ref- 


iB*In  re  Meadows,  199  Fed.  304,  29 
Am.  Bankr.  Rep.  165. 

15B  Gillespie  v.  J.  C.  Piles  &  Co.,  178 
Fed.  886,  102  C.  C.  A.  120,  24  Am.  Banter. 
Rep.  502 ;  In  re  J  C.  Wilson  &  Co.  (D. 
C.)  252  Fed.  631.  42  Am.  Bankr.  Rep. 
350. 

iB«  In  re  Kaiser,  112  Fed.  955,  8  Am. 
Bankr.  Rep.  108. 

107  Gillespie  v.  J.  C.  Piles  &  Co.,  178 
Fed.  886,  102  C.  C.  A.  120,  24  Am.  Bankr. 
Rep.  502;  In  re  Huddleston,  167  Fed.  428, 
21  Am.  Bankr.  Rep.  669 ;  In  re  Coving- 
ton, 132  Fed.  884,  13  Am.  Bankr.  Rep. 
150 ;  In  re  Ii-win,  177  Fed.  284.  22  Am. 
Bankr.  Rep.  165 ;  In  re  W.  B  Terrell  Co. 
(D.  C.)  250  Fed.  317,  40  Am.  Bankr.  Rep. 
138. 


IBS  Dunlap  Hardware  Co.  v.  Huddles- 
ton,  1Q7  Fed.  433,  21  Am.  Bankr.  Rep. 
731;  In  re  Young,  142  Fed.  891,  16  Am. 
Bankr.  Rep.  106;  In  re  Goldville  Mfg. 
Co.,  123  Fed.  579,  10  Am.  Bankr.  Rep. 
552;  In  re  Lang,  127  Fed.  755,  11  Am. 
Bankr.  Rep.  794. 

iB»  In  re  Talton.  137  Fed.  178,  14  Am. 
Bankr.  Rep.  617.  The  fee  of  an  attor- 
ney collecting  $6,000  for  the  bankrupt 
estate  from  the  insurers  on  the  occur- 
rence of  a  loss  was  held  properly  allow- 
able in  the  sum  of  $500.  American  Sav. 
Bank  &  Trust  Co.  v.  Munsou,  03  Wash. 
78,  159  Pac.  1195. 

180  In  re  Keller,  207  Fed.  118,  31  Am. 
Bankr.  Rep.  51. 

i»i  In  re  Ferrerl,  188  Fed.  675,  26  Am. 
Bankr.  Rep.  658. 
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eree  ex  parte,  that  is,  it  is  not  necessary  that  he  should  give  to  creditors 
notice  of  the  pendency  of  the  question  and  an  opportunity  to  be  heard 
thereon/**  but  he  should  be  satisfied  by  evidence  of  the  character  and 
value  of  the  attorney's  services,  and  may  suspend  action  on  the  applica- 
tion  until  satisfactory  evidence  is  produced.***  The  decision  of  the  ref- 
eree, since  it  depends  so  much  upon  the  exercise  of  judgment  and  dis- 
cretion, win  not  be  disturbed  by  the  judge,  in  the  absence  of  evidence 
to  show  that  the  fee  allowed  was  exorbitant  or  excessive,***  but  the  ref- 
eree's discretion  is  judicial  and  not  arbitrary,  and  even  though  he  rec- 
ommends the  allowance  of  a  particular  fee,  it  will  be  reduced  by  the 
judge,  if  the  latter  regards  it  as  extravagant,***  or  even  by  the  appel- 
late court,  if  the  judge  has  failed  to  exercise  his  own  discretion  with  a 
due  regard  to  the  policy  of  the  statute  and  the  rights  of  the  parties.*** 
Where  more  than  one  attorney  or  set  of  attorneys  render  services  for 
the  benefit  of  an  estate  in  bankruptcy,  there  must  be  a  division  of  the 
allowable  fee,  rather  than  a  duplication  or  multiplication  of  fees.**'  In 
regard  to  the  particular  matter  of  the  bankrupt's  discharge,  it  has 
been  ruled  that,  in  voluntary  proceedings,  the  bankrupt's  attorney  may 
be  allowed  a  docket  fee  for  filing  the  application  for  discharge  if  there 
is  no  contest.  If  there  is  a  contest  made  by  the  trustee  at  the  instance 
of  creditors,  which  is  unsuccessful,  he  may  be  given  a  larger  allowance 
from  the  estate.  But  where  an  unsuccessful  contest  is  made  1^  one 
or  more  creditors,  acting  for  themselv^  and  not  through  the  trustee  as 
the  representative  of  all,  the  question  of  costs  should  be  treated  as  one 
arising  inter  partes,  and  the  estate  generally  ought  not  to  sufTer  from  an 
ill-advised  contest.*** 

§  782.  Same;  Attorney  for  Bankrupt. — ^The  statute  provides  for 
the  allowance  of  "one  reasonable  attorney's  fee  for  professional  serv- 
ices actually  rendered,  to  the  bankrupt  in  involuntary  cases  while  per- 
forniing  the  duties  herein  prescribed,  and  to  the  bankrupt  in  voluntary 
cases,  as  the  court  may  allow."  **•    In  determining  the  reasonable  value 


102  In  re  Stotts,  93  Fed.  438,  1  Am. 
Bankr.  Rep.  641.  In  a  proceeding  in  a 
court  of  bankruptcy  to  determine  the 
amount  to  be  allowed  as  a  fee  to  the  at- 
torney of  a  creditor,  out  of  such  credi- 
tor's distributive  share  of  the  estate,  a 
trial  by  jury  may  be  allowed  in  the  dis- 
cretion of  the  court,  but  cannot  be  claim- 
ed as  a  matter  of  right,  proceedings  in 
bankruptcy  being  equitable  in  character. 
In  re  Rude,  101  Fed.  805,  4  Am.  Bankr. 
Rep.  319. 

103  In  re  Dreeben,  101  Fed.  110,  4  Am. 
Bankr.  Rep.  146 :  In  re  Curtis,  100  Fed. 
784,  41  C.  C.  A.  59,  4  Am.  Bankr.  Rep.  17. 


i«4  In  re  Tebo,  101  Fed.  419,  4  Am. 
Bankr.  Rep.  235. 

i«5in  re  Cnrr,  116  Fed.  556,  8  Am. 
Bankr.  Rep.  635 ;  In  re  De  Ran,  260  Fed. 
732, 171  C.  C.  A.  470,  44  Am.  Bankr.  Rep. 
409. 

io«  In  re  Curtis,  100  Fed.  784,  41  C.  C. 
A.  59,  4  Am.  Bankr.  Rep.  17;  In  re  Iron 
Clad  Mfg.  Co.,  215  Fed.  877.  132  O.  C 
A.  11,  33  Am.  Bankr.  Rep.  69. 

i«7  In  re  Coney  Island  Lumber  Co.,  199 
Fed.  197,  29  Am.  Bankr.  Rep.  91. 

i«8  In  re  Roller,  207  Fed.  118.  31  Am. 
Bankr.  Rep.  51. 

i«»  Bankruptcy  Act  1898,  t  64b.     See 
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of  services  rendered  to  a  bankrupt  by  his  attorney,  neither  the  assets 
nor  the  liabilities  of  the  estate  represent  or  measure  the  value  of  the  mat- 
ter involved/'*  but  the  allowance  can  be  made  only  for  the  reasonable 
value  of  services  actually  required,  irrespective  of  the  services  actually 
rendered;"^  that  is,  the  attorney  cannot  claim  compensation  for  all 
legal  work  he  may  do  for  the  bankrupt  in  the  proceedings,  but  only  for 
that  which  the  referee  or  the  court  may  consider  was  required  by  the 
provisions  of  the  law  and  the  necessities  of  the  particular  ckse.^"  Fur- 
ther, it  is  necessary  that  the  professional  services  should  have  been  rea- 
sonably necessary  to  enable  the  bankrupt  to  discharge  his  duties  under 
the  law,"'  and  that  they  should  have  conduced  to  the  benefit  of  the  es- 
tate or  to  its  prompt,  efficient,  or  economical  administration."*  And 
since  the  attorney's  services  must  have  been  rendered  to  the  bankrupt 
while  he  was  "performing  the  duties  prescribed,"  it  follows  that  no  fee 
can  be  allowed  to  the  attorney  if  the  bankrupt  has  not  performed  his 
statutory  duties,  or  at  least  if  it  appears  that  he  has  actively  endeavored 
to  defeat  or  delay  the  proceeding.*'*  But  the  fact  that  the  bankrupt  has 
disobeyed  an  order  of  the  court  requiring  him  to  turn  over  money  to 
his  trustee,  and  has  fled  the  jurisdiction  and  is  in  contempt,  will  not  pre- 
vent the  allowance  of  a  proper  fee  to  his  attorney  for  services  rendered 
in  the  course  of  the  proceedings  before  the  occurrence  of  the  contempt, 
such  piisconduct  on  the  part  of  the  bankrupt  having  been  without  the 
attorney's  privity  or  complicity*"*  The  preparation  of  the  bankrupt's 
petition  and  schedules  is  clearly  a  work  necessary  to  enable  him  to  per- 
form his  duties  under  the  act,  and  a  proper  and  moderate  fee  should  be 
allowed  to  his  attorney  out  of  the  estate  for  this  work,  both  in  voluntary 
and  involuntary  cases."'  The  amount  is  not  to  be  determined  by  the 
mere  clerical  labor  involved,  for  the  proper  preparation  of  a  schedule 


Smith  V.  Shenandoah  VaUey  Nat.  Bank 
of  Winche.ster,  Va.,  246  Fed.  379,  158 
O.  O.  A.  443,  40  Am.  Bankr.  Rep.  314. 
Where  an  alleged  Invohintai-y  bankrupt 
successfully  resists  adjudication,  he  is 
entitled  to  have  an  attorney's  fee  taxed 
as  part  of  the  costs  In  his  favor.  In  re 
Wise  (I).  C.)  212  Fed.  567.  And  see  In 
re  Wdfisbord  (D.  C.)  241  Fed.  516,  39 
Am.  Bankr.  Rep.  243. 

170  In  re  Lane  Lumber  Co..  206  Fed. 
780,  30  Am.  Bankr.  Rep.  749. 

171  In  re  Connell  &  Sons,  120  Fed.  846, 
9  Am.  Bankr.  Rep.  474. 

172  In  re  Payne,  151  Fed.  1018,  18  Am. 
Bankr.  Rep.  192. 

173  In  re  Lane  Lumber  Co.,  206  Fed. 
780,  30  Am.  Bankr.  Rep.  749. 

174  In  re  Duran  Mercantile  Co.,  190 
Fed.  961.  29  Am.  Bankr.  Rep.  450;  In 
re  GoldvUle  Mfg.  Co.,  123  Fed.  579,  10 


Am.  Bankr.  Rep.  552 ;  In  re  Rosenthal  & 
Tubman,  120  Fed.  848,  9  Am.  Bankr.  Rep. 

626. 

175  In  re  Woodard,  95  Fed.  955,  2  Am. 
Bankr.  Rep.  692. 

176  In  re  Mayer,  101  Fed.  695,  4  Am. 
Bankr.  Rep.  238. 

17  7  In  re  Fullick,  201  Fed.  463,  28  Am. 
Bankr.  Rep.  634:  In  re  Anderson,  lOfl 
Fed.  854,  4  Am.  Bankr.  Rep.  640;  In  re 
Mayer,  101  Fed.  695,  4  Am.  Bankr.  Rep. 
238;  In  re  Carolina  Cooperage  Co.,  90 
Fed.  950,  3  Am.  Bankr.  Rep.  154 :  In  re 
Kennedy,  Fed.  Cas.  No.  7,700;  In  re 
Thompson,  13  N.  B.  R.  300,  Fed.  Cas.  Xo, 
13,938 ;  In  re  Mansfield,  6  Ben.  284,  Feil. 
Cas.  No.  9,048;  In  re  Averill,  1  Nat. 
Bankr.  News,  544.  Compare  In  re  Jklat- 
thews,  97  Fed.  772,  3  Am.  Bankr.  Rep. 
265. 
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in  bankruptcy  requires  a  special  kind  of  skill  and  knowledge.  The  sys- 
tenaatizing,  arrangement,  and  condensation  of  the  matter  should  be  con- 
sidered."'  Yet  where  the  work  involves  nothing  that  would  be  beyond 
the  powers  of  any  competent  accountant,  the  fact  that  it  was  done  by 
the  bankrupt's  attorney  does  not  entitle  him  to  charge,  as  against  the 
estate,  on  a  scale  which  would  be  strictly  appropriate  only  for  profes- 
sional services  properly  so  called.*'*  And  he  is  not  entitled  to  a  fee 
for  posting  up  the  bankrupt's  books  and  making  extra  copies  of  the 
schedules.***  It  is  said  that  a  bankrupt  is  not  ordinarily  entitled  to  the 
aid  and  presence  of  his  counsel  when  attending  before  the  referee  or 
court  for  the  purpose  of  giving  information  or  undergoing  examination, 
and  hence  his  attorney  should  not  be  allowed  fees  out  of  the  estate  for 
such  attendance  upon  the  bankrupt,  unless  it  is  shown  that  there  was 
some  unusual  contingency  making  his  assistance  really  necessary.*** 
Nor  is  the  attorney  entitled  to  a  fee  for  assisting  in  making  good  the 
bankrupt's  claim  to  exemptions  and  procuring  the  setting  apart  of  the 
same,***  or  for  services  rendered  in  proceedings  to  confirm  a  composi- 
tion,*** nor  for  his  services  in  obtaining  a  judgment  in  favor  of  the  bank- 
rupt before  the  bankruptcy,  though  he  may  have  a  fee  for  collecting  the 
judgment  for  the  trustee.***  Again,  the  allowance  to  the  attorney  should 
not  include  a  fee  for  defending  the  bankrupt  against  charges  of  fraud 
or  concealment  of  assets,  or  other  matters  involving  his  personal  liabil- 
ity, civil  or  criminal.***  And  where  the  trustee  in  bankruptcy  is  oppos- 
ing the  allowance  of  a  claim  against  the  estate,  as  are  also  some  of  the 
bankrupt's  creditors,  the  bankrupt's  attorney  is  not  entitled  to  assist  in 
such  proceeding  at  the  expense  of  the  estate.***  As  to  the  bankrupt's 
application  for  discharge,  an  allowance  has  generally  been  made  to  the 
attorney  for  his  services  in  supporting  the  application,  to  the  extent  of 
a  docket  fee  if  there  is  no  substantial  opposition,  which  may  be  mate- 
rially increased  if  opposition  develops.**'    But  the  latest  opinion  appears 


17  8  In  re  Andrews,  11  N.  B.  R.  69,  Fed. 
Cas.  No.  370. 

iTO  In  re  Lane  Lumber  Co.,  206  Fed. 
780,  30  Am.  Bankr.  Rep.  749. 

180  In  re  CJonnell  &  Sons  (D.  0.)  120 
Fed.  846,  9  Am.  Bankr.  Rep.  474. 

181  In  re  Lane  Lumber  Co.,  206  Fed. 
780,  30  Am.  Bankr.  Rep.  749;  In  re 
Kross,  96  Fed.  816,  3  Am.  Bankr.  Rep. 
187 ;  In  re  Hammel  (D.  C.)  211  Fed.  23S, 
31  Am.  Bankr.  Rep.  672.  But  see  In  re 
Mayer,  101  Fed.  695.  4  Am.  Bankr.  Rep. 
238;  In  re  Michel,  95  Fed.  803;  In  re 
Clark,  43  How.  Prac.  (N.  Y.)  70,  Fed.  Cas. 
No.  2,803. 

182  In  re  O'Hara,  160  Fed.  384,  21  Am. 

Blk.Bkb.(3d  Ed.)— 9C 


Bankr.  Rep.  508 ;  In  re  Oastleberry,  143 
Fed.  1021,  16  Am.  Bankr.  Rep.  430;  In 
re  Bohrman  (D.  O.)  224  Fed.  287,  34  Am. 
Bankr.  Rep.  801. 

183  In  re  Fogarty,  187  Fed.  773,  100 
C.  C.  A.  621.  26  Am.  Bankr.  Rep.  568; 
In  re  Kinnane  Co.'s  Estate^  242  Fed.  769. 
155  C.  C.  A.  357,  .39  Am.  Bankr.  Rep.  593. 

184  In  ro  Blum,  193  Fed.  304,  28  Am. 
Bankr.  Rep.  60. 

186  In  re  Mayer,  101  Fed.  695,  4  Am. 
Bankr.  Rep.  238 ;  In  re  Felson,  139  Fed. 
275.  15  Am.  Bankr.  Rep.  185. 

188  In  re  Lane  Lumber  Co.,  206  Fed. 
780,  30  Am.  Bankr.  Rep.  749. 

18  7  In  re  Christianson,  175  Fed.  867, 
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to  be  that  a  contest  over  the  discharge  waged  between  certain  individual 
creditors  on  the  one  side  and  the  bankrupt  on  the  other,  and  not  con- 
ducted by  the  trustee  as  the  representative  of  all  the  creditors,  is  a  mat- 
ter which  should  not  involve  the  estate  in  liability  for  costs  and  fees,  if 
the  opposition  proves  unsuccessful.^** 

As  to  the  allowance  of  a  fee  to  the  bankrupt's  attorney  in  voluntary 
cases,  since  no  conditions  are  attached  to  it  in  the  statute,  and  it  is 
merely  directed  to  be  "as  the  court  may  allow,"  it  is  held  that  the  allow- 
ance of  a  fee  in  such  cases  and  its  amount  rest  entirely  in  the  sound  judi- 
cial discretion  of  the  court  of  bankruptcy.^**  Generally,  however,  the 
attorney  of  a  voluntary  bankrupt  may  be  allowed  a  fee,  payable  out  of 
the  estate,  for  such  professional  services  as  were  necessary  to  enable 
the  bankrupt  to  bring  his  case  properly  before  the  court,  secure  an  ad- 
judication and  reference,  surrender  his  estate,  and  perform  his  duties 
for  the  benefit  of  creditors,  and  receive  his  discharge  if  entitled  thereto ; 
and  the  fee  is  not  necessarily  to  be  restricted  to  such  services  as  were 
specially  beneficial  to  the  estate  or  rendered  primarily  in  its  interest.*** 
There  can  be  no  fixed  fee  for  all  cases,  but  the  character  and  condition  of 
the  estate,  the  orders  necessary  to  be  secured  for  its  protection,  and  the 
corresponding  amount  of  time  and  attention  required  of  the  attorney, 
are  all  matters  to  be  considered  by  the  court  in  determining  what  is  a 
reasonable  amount  in  the  circumstances."* 

§  783.     Same;    Attorneys  for  Petitioning  and   Other  Creditors. — 

The  court  of  bankruptcy  is  authorized  to  allow  a  reasonable  fee  to  the 
attorney  for  the  petitioning  creditors  in  a  case  of  involuntary  bank- 
ruptcy, to  be  included  in  the  costs  of  administration  and  paid  out  of 
the  estate,***  provided,  of  course,  that  an  adjudication  of  bankruptcy  is 
made  on  the  petition,  for  if  the  debtor  successfully  resists  it  there  can  be 


23  Am.  Bankr.  Rep.  710;  In  re  Kross,  98 
Fed.  816,  3  Am.  Bankr.  Rep.  187 ;  In  re 
Eidom,  3  N.  B.  R.  160,  Fed.  Cas.  No. 
4,315.  But  compare  In  re  Brundln,  112 
Fed.  306,  7  Am.  Bankr.  Rep.  296;  In  re 
Duran  Mercantile  Co.,  199  Fed.  981,  29 
Am.  Bankr.  Rep.  450;  Ex  parte  Hale,  5 
Law  Rep.  403,  Fed.  Cas.  No.  5,910.  See 
In  re  Hammel  (D.  C.)  211  Fed.  238,  31 
Am.  Bankr.  Rep.  672. 

188  In  re  Keller.  207  Fed.  118,  31  Am. 
Bankr.  Rep.  51.  See  In  re  Gillardon,  187 
Fed.  2P9,  26  Am.  Bankr.  Rep.  103. 

180  In  re  Smith,  108  Fed.  39,  5  Am. 
Bankr.  Rep.  559:  In  re  O'Connell,  08 
Fed.  &%  3  Am.  Bankr.  Rep.  422:  In  re 
Biirms,  97  Fed.  926,  3  Am.  Bankr.  Rep. 
296:    In  re  Stotts,  93  Fed.  438,    1  Am. 


Bankr.  Rep.  641;  In  re  Beck,  92  Fed. 
8S9,  1  Ajn.  Bankr.  Rep.  635;  In  re 
Goodwin,  2  Nat.  Bankr.  News,  445. 

i»oin  re  Kross,  96  Fed.  816,  3  Am. 
Bankr.  Rep.  187. 

181  In  re  Burrus,  97  Fed.  926,  8  Am. 
Bankr.  Rep.  296. 

i»2  Bankruptcy  Act  1898,  §  64b,  cL  3 
And  see  In  re  Harrison  Mercantile  Co., 
95  Fed.  123,  2  Am.  Bankr.  Rep.  419;  In 
re  Silverman,  97  Fed.  325.  3  Am.  Bankr. 
Rep.  227;  In  re  New  York  Mail  S.  S. 
Co.,  7  Blatchf.  178,  3  N.  B.  R.  627,  Fed. 
Cas.  No.  10,208:  In  re  King,  4  Bias.  319, 
Fed.  Cas.  No.  7,780;  In  re  O'Hara,  3 
Pittsb.  (Pa.)  111.  Fed.  Ca.s.  No.  10.465; 
In  re  Jones,  9  N.  B.  R.  491,  Fed.  Cas. 
No.  7,451 ;  Miller  v.  Scott,  6  Phlla.  (Pa.) 
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no  allowance  to  the  creditors."*  In  case  of  an  adjudication,  the  attorney 
for  the  creditors  is  entitled  to  this  fee  as  of  right,  and  its  allowance  or 
refusal  is  not  a  matter  within  the  discretion  of  the  court  of  bankrupt- 


cy. But  the  amount  to  be  allowed  is  a  question  for  the  exercise  of 
a  sound  judicial  discretion,  and  to  be  determined  upon  a  consideration 
of  the  nature  and  character  of  the  services  rendered,  but  if  the  sum  al- 
lowed is  deemed  excessive,  it  will  be  reduced  on  appeal  or  review."* 
The  fee  will  have  to  be  paid  out  of  the  general  funds  of  the  estate,  and 
lien  creditors  cannot  be  required  to  bear  the  expense  of  it  or  contribute 
to  it.*®*  Further,  it  is  to  be  considered  as  compensation  for  professional 
services  actually  rendered  in  and  about  the  matter  of  securing  an  adju- 
dication of  bankruptcy.  Petitioning  creditors  cannot  be  allowed,  out  of 
the  estate,  sums  paid  to  their  attorneys  as  retainers,**'  nor  for  services 
rendered  in  protecting  their  special  and  individual  interests,  but  only 
for  such  as  were  for  the  common  benefit  of  all  the  creditors.*^  If  two 
separate  petitions  in  involuntary  bankruptcy  are  filed  by  different  sets 
of  creditors,  the  one  fee  allowable  should  go  to  the  attorneys  in  that 
petition  on  which  the  adjudication  is  made,*^  and  if  the  petitions  are 
consolidated,  the  fee  must  be  divided  between  them  according  to  the 
relative  value  of  the  services  and  amount  of  work  done  by  each.*^  It  is 
the  evident  intention  of  the  statute  (and  so  the  courts  hold)  to  restrict 


484,  2  N.  B.  R.  86, 'Fed.  Gas.  No.  5^20; 
Dimdore  v.  Coates,  6  N.  B.  R.  304,  Fed. 
Cas,  No.  4,142;  In  re  Mead,  8  Phlla. 
(Pa.)  174,  Fed.  Cas.  No.  9,3W.  In  no 
event  can  more  than  one  docket  fee  be 
taxed  in  any  one  bankruptcy  proceeding. 
Peck  V.  Richter,  217  Fed.  880,  133  0.  C. 
A.  590,  33  Am.  Bankr.  Rep.  11.  Services 
for  which  an  attorney's  fee  is  to  be  al- 
lowed In  involuntary  bankruptcy  include 
such  only  as  are  proper  professional  serv- 
ices, not  including  conferring  with  cred- 
itors to  induce  them  to  join  in  the  peti- 
tion. In  re  Sare  (D.  C.)  225  Fed.  397,  35 
Am.  Banlir.  R^p.  625.  The  court  of 
bankruptcy  should  not  be  called  upon  to 
settle  differences  between  counsel  for  the 
petitioning  creditors  as  to  what  propor- 
tion to  the  total  sum  allowed  them  Joint- 
ly each  should  receive.  Hall  v.  Rey- 
nolds, 231  Fed.  946.  146  C.  C.  A.  142,  36 
Am.  Bankr.  Rep.  721. 

i»8  In  re  Black  Diamond  Copper  Min. 
Co.,  10  Ariz.  42,  85  Pac.  G53.  Counsel 
fees  for  resisting  the  adjudication  should 
not  be  allowed  to  the  attorney  for  the 
minority  stockholders  in  the  bankrupt 
corporation,  who,  by  holding  the  offices, 
were  enabled  to  have  the  adjudication 


resisted  in  their  interest.  In  re  Murphy 
Boot  &  Shoe  Co.  (D.  Cw)  242  Fed.  991,  39 
Am.  Bankr.  Rep.  811. 

18*  In  re  Curtis.  100  Fed.  784,  41  C.  C. 
A.  59,  4  Am.  Bankr.  Rep.  17. 

106  In  re  Williams  (D.  C.)  240  Fed.  788; 
In  re  Curtis,  100  Fed.  784,  41  0.  C.  A.  59, 
4  Am.  Bankr.  Rep.  17;  In  re  Sanger,  5 
N.  B.  R.  54,  Fed.  Cas.  No.  12,318.  As  to 
the  elements  to  be  taken  into  considera- 
tion in  making  an  allowance  to  attor- 
neys for  the  petitioning  creditors,  see  In 
re  Weissman  (D.  C.)  267  Fed.  588,  46  Am. 
Bankr.  Rep.  189. 

100  In  re  Freeman  (D.  C.)  190  Fed.  4S, 
27  Am.  Bankr.  Rep.  16 :  In  re  Gillaspie, 
190  Frd.  88,  27  Am.  Bankr.  Rep.  59;  In 
re  Allert  (D.  C.)  173  Fed.  691,  23  Am. 
Bankr.  Rep.  101. 

i»7  In  re  Comstock,  9  N.  B.  R.  88,  Fed. 
Cas.  No.  3,075. 

19R  In  re  Mead,  8  Phila.  (Pa.)  174,  Fed. 
Cas.  No.  9.364. 

108  In  re  Southern  Steel  Co..  169  Fed. 
702,  22  Am.  Bankr.  Rep.  476;  Frank 
Dickey,  139  Fed.  744,  71  G.  C.  A.  562,  15 
Am.  Bankr.  Rep.  155. 

200  In  re  McCracken  &  Mctreod,  129 
Fed.  621, 12  Am.  Bankr.  Rep.  93. 
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this  statutory  fee  to  the  services  of  attorneys  rendered  in  preparing  and 
presenting  the  petition  and  securing  the  adjudication.  The  "petitioning 
creditors"  are  to  be  considered  as  occupying  the  position  of  petitioning 
creditors  only  at  this  stage  of  the  proceedings.  Services  rendered  to 
them  either  before  or  after  are  not  rendered  to  them  in  the  character  of 
"petitioning  creditors/'  and  are  therefore  not  within  this  special  pro- 
vision of  the  act.  No  allowance  can  be  made  out  of  the  estate  to  the 
creditors  who  presented  the  petition  for  services  of  an  attorney  ren- 
dered after  the  appointment  of  the  trustee,  as,  in  examining  the  bank- 
rupt, sending  out  notices,  attending  sales,  or  the  like,  for  such  services 
are  either  for  the  benefit  of  the  trustee  or  of  the  creditors  individual- 
ly «oi  By^  where  the  attorney  for  the  petitioning  creditors,  concur- 
rently with  the  petition  or  directly  after  it,  prepared  and  presented  a  pe- 
tition for  an  injunction  restraining  a  mortgage  trustee  of  the  bankrupt 
from  disposing  of  the  property  affected  pendente  lite,  it  was  considered 
that  he  might  be  allowed  a  fee  for  this  service.*^ 

As  a  general  rule,  and  aside  from  the  special  provisions  for  compen- 
sating the  attorneys  for  petitioning  creditors,  it  may  be  said  that  counsel 
employed  by  creditors  of  a  bankrupt  to  represent  them  in  the  bankruptcy 
proceedings  must  look  to  their  clients  for  compensation,  and  not  to  the 
estate  of  the  bankrupt  or  to  the  court.**'  And  especially,  where  profes- 
sional services  are  rendered  for  the  benefit  of  a  particular  creditor,  and 
not  for  all  the  creditors  of  the  estate,  or  where  they  are  in  opposition  to 
the  interests  of  the  general  creditors,  they  cannot  be  compensated  out 
of  the  estate  in  bankruptcy.*®*  Still,  where  the  attorney  for  a  particular 
creditor  succeeds  in  an  undertaking  which  materially  benefits  the  estate 
as  a  whole,  as,  in  unearthing  concealed  assets  or  recovering  property 
fraudulently  transferred,  he  may  be  allowed  a  reasonable  fee  out  of  the 
estate,  for  though  he  may  have  acted  primarily  in  the  interest  of  his 
own  client,  yet  the  result  inures  to  the  benefit  of  all.  This  is  specially 
provided  for  in  the  bankruptcy  act  as  amended,**'  and  is  also  a  doctrine 
generally  recognized  by  the  courts.***  But  there  must  have  been  pro- 
fessional service  actually  rendered.    Thus,  where  notes  of  the  bankrupt 


201  In  re  Silverman,  97  Fed.  325,  3  Am. 
Bankr.  Rep.  227;  In  re  Harrison  Mercan- 
tile Co.,  95  Fed.  123,  2  Am.  Bankr.  Rep. 
419 ;  In  re  Comstock,  9  N.  B.  R.  88,  Fed. 
Cas.  No.  3,075;  In  re  Munford  (D.  C.) 
255  Fed.  108,  43  Am.  Bankr.  Rep.  218. 

2^2  In  re  Harrison  Mercantile  Co.,  95 
Fed.  123,  2  Am.  Bankr.  Rep.  419. 

2  03  In  re  Evans,  116  Fed.  009,  S  Am. 
Bankr.  Rop.  730;  Mechanics'-Americau 
Xat.  Bank  v.  Coleman,  204  Fed.  24,  29 
Am.  Bankr.  Rep.  390;  In  re  Smith,  108 
Fed.  39,  5  Am.  Bankr.  Rep.  559. 


204  In  re  Baxter,  28  Fed.  452;  In  re 
Hope  Min.  Co.,  2  Sawy.  351,  7  N:  B.  R. 
598,  Fed.  Cas.  No.  6,682;  In  re  Shoe- 
maker, 205  Fed.  113,  123  C.  C.  A.  345, 
30  Am.  Bankr.  Rep.  349. 

205  Bankruptcy  Act  1898,  §  64b,  a.s 
amended  by  Act  Cong.  Feb.  5,  1903,  32 
Stat.  800. 

200  In  re  Medina  Quarry  Co.  (C.  C.  A.) 
191  Fed.  815,  27  Am.  Bankr.  Rep.  466;  In 
re  E.  I.  Fidler  &  Son,  172  Fed.  032.  2:) 
Am.  Bankr.  Rep.  16;  In  re  Medina  Quar- 
ry Co.,  182  Fed.  508,  25  Am.  Bankr.  Rep. 
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are  placed  in  the  hands  of  an  attorney  for  collection  before  maturity,  but 
are  paid  in  due  course  of  the  bankruptcy  proceedings  and  without  suit, 
the  holder  is  not  entitled  to  an  allowance  for  attorney's  fees  thereon.*®' 
And  where  proceedings  for  the  recovery  of  property  concealed  or  fraud- 
ulently transferred  have  been  instituted  by  the  trustee,  who  is  repre- 
sented therein  by  competent  counsel,  it  is  not  the  privilege  of  creditor:. 
to  have  their  own  counsel  assist  in  such  proceedings,  and  if  they  do,  thev 
are  not  entitled  to  fees  out  of  the  estate.*®*  So  the  court  will  not  be  jus- 
tified either  under  the  statutory  provision  above  referred  to  or  under 
its  general  equity  powers,  in  charging  the  estate  with  fees  to  be  allowed 
to  attorneys  for  creditors,  where  the  services  rendered  consisted  in  op- 
posing the  allowance  of  improper  or  fictitious  claims  against  the  estate, 
or  securing  their  expunction  after  allowance,  or  defeating  claims  to  pri- 
orities,*®*  unless,  possibly,  in  cases  where  the  trustee  in  bankruptcy  has 
refused  to  make  defense  against  such  claims  or  to  take  the  proper  steps 
to  defeat  them.**®  It  should  also  be  remarked  that,  where  a  creditor 
claims  priority  of  payment  out  of  the  estate  of  the  bankrupt^  on  the 
ground  of  his  having  a  lien  on  particular  property,  and  is  opposed  by 
the  trustee  and  by  other  creditors,  the  attorney  fbr  such  claimant,  who 
successfully  prosecutes  the  claim  in  the  court  of  bankruptcy  and  secures 
its  allowance,  though  he  cannot  of  course  claim  a  fee  out  of  the  estate, 
is  entitled  to  a  lien  for  his  services  on  the  fund  thus  secured  for  his 
client;  and  the  court  of  bankruptcy  has  jurisdiction  to  determine  the 
right  to  such  lien,  fix  its  amount,  and  enforce  it  in  the  distribution  of  the 
property.*" 

§  784.  Same;  Attorney  for  Receiver. — ^The  duties  of  a  receiver  in 
bankruptcy  are  ordinarily  not  such  as  to  require  the  advice  or  assistance 
of  an  attorney,  and  he  is  not  justified  in  retaining  counsel  and  charging 
his  fees  against  the  estate,  in  the  absence  of  an  order  of  court  authoriz- 
ing the  employment  of  the  attorney,***  or  in  the  absence  of  a  showing 
that  the  services  of  the  attorney  were  distinctly  beneficial  to  the  estate 


40;-) ;  Smith  v.  Cooper,  120  Fed.  230, 56  C. 
C.  A.  578,  9  Am.  Bankr.  Rep.  755 ;  In  re 
Evans,  117  Fed.  574. 

207  In  re  Jenkins,  102  Fed.  1000,  27 
Am.  Bankr.  Rop.  800. 

2o«  In  re  Kelson,  139  Fed.  275,  15  Am. 
Bankr.  Rep.  1.S5.  But  .see  In  re  Atkins 
fD.  r.)  22.">  Fed.  CM,  .34  Am.  Bankr.  Rep. 
794. 

20»  In  re  Medina  Quarry  Co.  (C.  C. 
A.)  101  Fod.  S1.5.  27  Am.  Bankr.  Rep.  60: 
In  re  George  Watklnson  &  Co.,  1.30  Fed. 
21S.  12  Am.  Bankr.  Rep.  .370 ;  In  re  Har- 
rison Mercantile  Co.,  95  Fed.  123,  2  Am. 
Bankr.  Rep.  419. 


210  In  re  Roadarmonr,  177  Fed.  379, 
100  C.  O.  A.  611,  24  Am.  Bankr.  Rep.  49 : 
In  re  Little  River  Lumber  Co.,  101  Fed. 
558. 

211  In  re  Rndo,  101  Fed.  S05.  4  Am. 
Bankr.  Rep.  319.  And  see  In  re  Hersh- 
iK^r^er,  208  Fed.  94,  30  Am.  Bankr.  Rep. 
635. 

212  In  re  T^onard,  177  Fed.  503,  24 
Am.  Bankr.  Rep.  97 ;  In  re  T.  B.  Hill  Co., 
159  Fed.  73,  86  C.  C.  A.  2^3,  20  Am. 
Bankr.  Rep.  73 ;  In  re  Union  Bank.  ,37  N. 
J.  Eq.  420.    And  see  supra,  §  216. 
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as  such.***  Further,  since  a  receiver  in  bankruptcy  is  required  to  stand 
independent  of  the  parties  to  the  litigation,  the  rule  has  been  laid  down 
that  he  will  not  be  allowed  to  charge  the  estate  for  services  rendered  to 
him  by  the  attorney  for  either  party  during  the  continuance  of  such  re- 
lation.*** Thus,  where  the  attorneys  for  the  receiver  were  also  actively 
engaged  throughout  a  protracted  contest  in  bankruptcy,  as  attorneys  for 
the  petitioning  creditors,  and  were  not  independent  counsel  employed 
by  the  receiver,  as  contemplated  by  an  order  granting  leave  to  the  receiv- 
er to  employ  counsel,  and  the  bankruptcy  proceeding  was  afterwards  dis- 
missed, it  was  held  that  the  court  rightly  declined  to  make  any  allow- 
ance to  the  attorneys  for  services  rendered  to  the  receiver,  such  expenses 
being  properly  chargeable  against  the  petitioning  creditors.***  Perhaps 
this  rule  should  be  modified  in  particular  cases,  where  it  is  possible  to 
distinguish  clearly  between  services  rendered  to  the  receiver  and  serv- 
ices rendered  to  some  other  client.  But  at  any  rate,  where  attorneys  for 
the  receiver  are  also  attorneys  for  the  moving  creditors  and  for  the 
trustee,  they  are  not  entitled  to  charge  the  receiver  for  services  perform- 
ed in  obtaining  his  appointment,  or  for  other  matters  preliminary  there- 
to, which  services  were  rendered,  not  to  the  receiver,  but  in  the  interest 
of  moving  creditors,  but  only  for  services  rendered  to  the  receiver  as 
such.**®  It  should  be  added  that  the  number  of  attorneys  employed  by 
a  receiver  in  bankruptcy  is  not  an  element  to  be  considered  in  allowing 
fees,  but  the  allowance  should  be  made  as  though  but  one  attorney  had 
been  employed.**' 

§  785.  Same ;  Attorney  for  Trustee. — ^A  trustee  in  bankruptcy  may 
retain  an  attorney  to  advise  and  assist  him,  not  unnecessarily  or  as  a 
mere  matter  of  course,  but  when  the  condition  of  the  estate  is  such  that 
he  cannot  safely  or  wisely  proceed  with  its  collection  and  distribution 
except  under  the  guidance  of  competent  professional  advice;  and  for 
services  thus  rendered  to  a  trustee  in  bankruptcy,  in  so  far  as  the  same 
were  exclusively  for  his  benefit  or  for  the  benefit  of  the  estate  which  he 
represents,  and  were  proper  or  necessary,  and  called  for  the  exercise  of 
professional  knowledge  and  skill,  as  distinguished  from  mere  clerical 
labor  or  business  intelligence,  the  attorney  is  entitled  to  a  reasonable  fee, 
to  be  fixed  by  the  court  and  paid  out  of  the  estate.***  A  trustee  in  bank- 
ruptcy who  is  also  an  attorney  cannot  recover  for  legal  services  perform- 
ed for  the  petitioning  creditors  or  for  the  bankrupt,  since  one  who  ac- 

218  Piatt  V.  Archer,  13  Blatchf.  351,  aic  In  re  Falkenberg,  206  Fed.  835,  30 

Fed.  Cas.  No.  11,214.  Am.  Bankr.  Rep.  718. 

214  In    re  KeUy  Dry  Goods    Co.,  102  217  in  re  Falkenberg,  206  Fed.  835,  30^ 

Fed.  747,  4  Am.  Bankr.  Rep.  528.  Am.  Bankr.  Rep.  718. 

218  In  re  T.  E.  Hill  Co..  159  Fed.  73,  «i8  See  supra,  §  309. 
86  0.  C.  A.  263,  20  Am.  Bankr.  Rep.  73. 
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cepts  the  position  of  trustee  of  a  bankrupt's  estate  renounces  the  right 
to  compensation  in  any  other  form  or  guise,  ^nd  all  services  rendered 
must  be  referred  to  his  position  as  trustee ;  but  such  a  trustee  may  re- 
cover for  services  properly  chargeable  against  the  estate  which  were  ren- 
dered prior  to  his  appointment  as  trustee.***  An  allowance  of  compen- 
sation to  counsel  for  the  trustee  in  bankruptcy  covering  ordinary  serv- 
ices does  not  necessarily  preclude  an  additional  allowance  for  subsequent 
unexpected  and  extraordinary  services  made  necessary  by  the  filing  of  a 
doubtful  claim.**®  Attorneys'  fees  and  expenses  incurred  in  vacating  a 
preference  made  by  the  bankrupt  to  a  particular  creditor  will  be  paid  out 
of  funds  recovered  for  the  benefit  of  the  general  creditors.*** 

si»  Holland    v.   Mcllwaine,    223   Fed.  221  in  re  Steams  Salt  &  Lumber  Co., 

777, 139  C.  O.  A-  607,  34  Am.  Bankr.  Rep.  225  Fed.  1,  140  C.  O.  A.  461,  35  Am. 
416.  Bankr.  Rep.  264. 

ssoin  re  Metallic  Specialty  Mfg.  Ca 
(D.  0.)  215  Fed.  «37. 
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as  such.***  Further,  since  a  receiver  in  bankruptcy  is  required  to  stand 
independent  of  the  parties  to  the  litigation,  the  rule  has  been  laid  down 
that  he  will  not  be  allowed  to  charge  the  estate  for  services  rendered  to 
him  by  the  attorney  for  either  party  during  the  continuance  of  such  re- 
lation.*" Thus,  where  the  attorneys  for  the  receiver  were  also  actively 
engaged  throughout  a  protracted  contest  in  bankruptcy,  as  attorneys  for 
the  petitioning  creditors,  and  were  not  independent  counsel  employed 
by  the  receiver,  as  contemplated  by  an  order  granting  leave  to  the  receiv- 
er to  employ  counsel,  and  the  bankruptcy  proceeding  was  afterwards  dis- 
missed. It  was  held  that  the  court  rightly  declined  to  make  any  allow- 
ance to  the  attorneys  for  services  rendered  to  the  receiver,  such  expenses 
being  properly  chargeable  against  the  petitioning  creditors.*"  Perhaps 
this  rule  should  be  modified  in  particular  cases,  where  it  is  possible  to 
distinguish  clearly  between  services  rendered  to  the  receiver  and  serv- 
ices rendered  to  some  other  client.  But  at  any  rate,  where  attorneys  for 
the  receiver  are  also  attorneys  for  the  moving  creditors  and  for  the 
trustee,  they  are  not  entitled  to  charge  the  receiver  for  services  perform- 
ed in  obtaining  his  appointment,  or  for  other  matters  preliminary  there- 
to, which  services  were  rendered,  not  to  the  receiver,  but  in  the  interest 
of  moving  creditors,  but  only  for  services  rendered  to  the  receiver  as 
such.**®  It  should  be  added  that  the  number  of  attorneys  employed  by 
a  receiver  in  bankruptcy  is  not  an  element  to  be  considered  in  allowing 
fees,  but  the  allowance  should  be  made  as  though  but  one  attorney  had 
been  employed.**' 

§  785.  Same ;  Attorney  for  Trustee. — ^A  trustee  in  bankruptcy  may 
retain  an  attorney  to  advise  and  assist  him,  not  unnecessarily  or  as  a 
mere  matter  of  course,  but  when  the  condition  of  the  estate  is  such  that 
he  cannot  safely  or  wisely  proceed  with  its  collection  and  distribution 
except  under  the  guidance  of  competent  professional  advice;  and  for 
services  thus  rendered  to  a  trustee  in  bankruptcy,  in  so  far  as  the  same 
were  exclusively  for  his  benefit  or  for  the  benefit  of  the  estate  which  he 
represents,  and  were  proper  or  necessary,  and  called  for  the  exercise  of 
professional  knowledge  and  skill,  as  distinguished  from  mere  clerical 
labor  or  business  intelligence,  the  attorney  is  entitled  to  a  reasonable  fee, 
to  be  fixed  by  the  court  and  paid  out  of  the  estate.*"  A  trustee  in  bank- 
ruptcy who  is  also  an  attorney  cannot  recover  for  legal  services  perform- 
ed for  the  petitioning  creditors  or  for  the  bankrupt,  since  one  who  ac- 

218  Piatt  V.   Archer,  13  Blatchf.  351,  2ie  in  re  Falkenberg,  206  Fed.  835,  80 

Fed.  Cas.  No.  11,214.  Am.  Bankr.  Rep.  718. 

214  In    re  Kelly  Dry  Goods    Co.,  102  217  in  re  Falkenberg,  206  Fed.  835,  3(> 
Fed.  747,  4  Am.  Bankr.  Rep.  528.  Am.  Bankr.  Rep.  718. 

215  In  re  T.  E.  Hill  Co..  159  Fed.  73,  218  See  supra,  S  309. 
86  0.  C.  A.  263,  20  Am.  Bankr.  Rep.  73. 
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cepts  the  position  of  trustee  of  a  bankrupt's  estate  renounces  the  right 
to  compensation  in  any  other  form  or  guise,  and  all  services  rendered 
must  be  referred  to  his  position  as  trustee;  but  such  a  trustee  may  re- 
cover for  services  properly  chargeable  against  the  estate  which  were  ren- 
dered prior  to  his  appointment  as  trustee.***  An  allowance  of  compen- 
sation to  counsel  for  the  trustee  in  bankruptcy  covering  ordinary  serv- 
ices does  not  necessarily  preclude  an  additional  allowance  for  subsequent 
unexpected  and  extraordinary  services  made  necessary  by  the  filing  of  a 
doubtful  claim.**®  Attorneys'  fees  and  expenses  incurred  in  vacating  a 
preference  made  by  the  bankrupt  to  a  particular  creditor  will  be  paid  out 
of  funds  recovered  for  the  benefit  of  the  general  creditors.*** 

«i»  Holland    v.   Mcllwalne,    223   Fed.  221  in  re  Steams  Salt  &  Lumber  Co., 

777, 139  C.  C.  A-  6©7,  34  Am.  Bankr.  Rep.  225  Fed.  1,  140  C.  O.  A.  461,  35  Am. 
416.  Bankr.  ReP-  264. 

ssoin  re  Metallic  Specialty  Mfg.  Ca 
(D.  C.)  215  Fed.  937. 
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Sec. 

786.  Persons  Liable. 

787.  Concealment  of  Property  by  Bankmpt. 

788.  Making  False  Oath  or  Account 

789.  Receiving  Property  from  Bankrupt. 

790.  Extortion. 

791.  Conspiring  with  Bankrupt. 

792.  Offenses  by  Referees  and  Trustees. 

793.  Jurisdiction. 

794.  Indictment  or  Information. 

795.  Burden  of  Proof  and  Evidence. 

§  786.  Persons  Liable. — ^The  bankruptcy  act  provides  that  the  word 
"persons,"  "when  used  with  reference  to  the  commission  of  acts  which 
are  herein  forbidden,  shall  include  persons  who  are  participants  in  the 
forbidden  acts,  and  the  agents,  officers,  and  members  of  the  board  of 
directors  or  trustees,  or  other  similar  controlling  bodies,  of  corpora- 
tions.*'^ Notwithstanding  the  broad  nature  of  this  provision,  it  was 
held  in  some  of  the  earlier  cases  not  to  limit  or  affect  the  twenty-ninth 
section  of  the  act,  in  which  criminal  offenses  are  defined  and  denounced, 
the  rule  of  strict  construction  of  criminal  statutes  forbidding  such  ap- 
plication. And  particularly  in  relation  to  the  offense  of  fraudulently  con- 
cealing assets  from  the  trustee,  it  was  held  that,  where  the  bankrupt 
was  a  corporation,  but  its  officers  were  not  individually  in  bankruptcy, 
they  could  not  be  indicted  for  concealing  the  bankrupt's  property  or  as- 
sets.* But  these  decisions  have  been  disapproved,  and  the  doctrine  now 
prevailing  is  that  a  bankrupt  corporation  may  be  guilty  of  the  offense 
of  concealing  assets,  that  its  president  or  any  other  officer,  though  not 
himself  a  bankrupt,  may  be  indicted  and  punished  for  that  offense  if  he 
brought  about  the  concealment  or  participated  therein  or  conspired  with 
others  to  effect  it,  and  that  it  is  immaterial  that  the  corporation  is  not 
or  cannot  be  indicted  for  the  same  offense  or  as  one  of  the  conspirators.* 
Further,  an  indictment  may  be  sustained  against  the  president  or  other 
managing  officer  of  a  bankrupt  corporation  for  the  offense  of  know- 
ingly and  fraudulently  aiding  and  abetting  it  in  the  concealment  of  its 
assets  from  its  trustee.*     And  on  a  similar  principle,  a  member  of  a 

1  Bankruptcy  Act  1898,  §  1,  clause  19.  85  C.  C.  A.  113,  19  Am.  Bankr.  JXep.  8; 

2  Field  V.  United  States,  137  Fed.  6,  United  States  v.  Freed,  179  Fed.  236.  25 
no  C.  O.  A.  5C8,  14  Am.  Bankr.  Rep.  507;  Am.  Baukr.  Rep.  89;  Wolf  v.  United 
T  nited  States  v.  Lake,  129  Fed.  499,  States.  238  Fed.  902,  152  C.  C.  A.  36,  39 
12  Am.  Bankr.  Rep.  270.  Am.  Bankr.  Rep.  107. 

8  Cohen  v.  United  States,  157  Fed.  651.  *  Crlm.  Code  U.  S.,  §§  332,  335;   Kanf- 
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bankrupt  partnership,  though  not  himself  adjudged  bankrupt,  is  sub- 
ject to  prosecution  for  the  fraudulent  concealment  of  property  of  the 
partnership  from  its  trustee.* 

§  787.  Concealment  of  Property  by  Bankrupt. — It  is  a  punishable 
offense  if  a  person  shall  have  knowingly  and  fraudulently  "concealed, 
while  a  bankrupt  or  after  his  discharge,  from  his  trustee,  any  of  the 
property  belonging  to  -his  estate  in  bankruptcy."  •  Under  the  act  of 
1867,  it  was  held  that  this  offense  is  committed  if  the  bankrupt  fraudu- 
lently omits  from  his  schedule  any  property  or  effects  which  should 
have  been  listed,  with  the  intention  of  concealing  such  property.'  But 
the  modern  doctrine  is  that  the  offense  consists  of  a  continuous  con- 
cealment during  the  whole  course  of  the  bankruptcy  proceedings,  and 
even  beyond,  or  until  discovery,  and  that  the  crime  may  be  initiated, 
but  is  not  necessarily  consummated,  by  the  fraudulent  omission  of 
property  from  the  schedule.'  Undoubtedly  the  failure  to  list  property 
is  a  significant  circumstance,  but  since  the  concealment  must  have  been 
"knowingly  and  fraudulently"  perpetrated,  a  mere  omission  through  mis- 
take  or  accident  is  not  sufficient*  But  the  fact  that  the  bankrupt  used 
a  part  of  the  proceeds  of  property  which  he  had  concealed  from  his 
trustee  in  the  payment  of  debts  does  not  negative  a  fraudulent  intent 
in  such  concealment.^®  The  concealment  must  have  taken  place  while 
the  defendant  was  a  bankrupt  or  after  his  discharge.  Hence  if  a  per- 
son begins  to  secrete  or  cover  up  his  property  in  expectation  of  com- 
ing bankruptcy  and  with  the  intention  of  withholding  it  from  adminis- 
tration in  bankruptcy,  it  is  not  yet  an  offense  under  the  statute,  because 
not  done  "while  a  bankrupt."  If  such  a  scheme  is  pursued  and  carried 
on  into  the  bankruptcy  proceedings,  after  the  defendant's  adjudication, 
it  would  come  under  the  denunciation  of  the  statute.*^    But  if  all  of  the 


man  v.  United  States,  212  Fed.  613,  129 
C.  C.  A.  149.  Ann.  Cas.  1916C,  466,  32 
Am.  Bankr.  Rep.  22. 

»CJonetto  V.  United  States,  251  Fed. 
42.  163  O.  C.  A.  292,  42  Am.  Bankr.  Rep. 
189. 

«  Bankruptcy  Act  1898,  §  29b.  As  re-  * 
spects  the  bankrupt's  offense  of  knowing- 
ly and  fraudulently  concealing,  while  a 
bankrupt,  giv>en  property  from  his  trus- 
tee, it  Is  immaterial  whether  his  bank- 
ruptcy was  voluntary  or  involuntary. 
Tugendhaft  v.  United  States  (C.  C.  A.) 
263  Fed.  562,  45  Am.  Bankr.  Rep.  310. 

7  United  States  v.  Clark,  1  Low.  402, 
Fed,  Cas.  No.  14,806. 

sGretsch  v.  United  States.  231  Fed. 
67.  145  C.  C.  A.  245,  36  Am.  Bankr.  Rep. 


571 ;  Johnson  v.  United  States,  163  Fed. 
30,  89  C.  C.  A.  508,  18  L.  R.  A.  (N.  S.) 
1194 ;  20  Am.  Bankr.  Rep.  724 ;  Kern  v. 
United  States,  169  Fed.  617,  95  C.  C.  A. 
145,  22  Am.  Bankr.  Kep.  223. 

9  In  re  Scott  (D.  C.)  6  Sawy.  234,  11 
Fed.  133. 

10  Corenman  v.  United  States,  188  Fed. 
424,  110  C.  C.  A.  341.  And  see  United 
States  v.  rx)wenateln  (D.  C.)  126  Fed.  884, 
11  Am.  Bankr.  Rep.  134.  That  a  bank- 
rupt knowingly  and  fraudulently  con- 
ceals assets  from  his  trustee  is  an  of- 
fense under  the  statute,  although  he  has 
disposed  of  the  property  before  being 
ordered  to  turn  it  over  to  the  trustee. 
In  re  Stern  (D.  C.)  215  FVd.  979. 

11  Glass  v.  United  States,  231  Fed.  65, 
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bankrupt's  acts»  alleged  to  constitute  concealment  of  property  from  his 
trustee,  occurred  before  the  filing  of  the  petition  in  bankruptcy,  the 
indictment  cannot  be  sustained.**  Next  it  is  necessary  that  the  prop- 
erty should  have  been  concealed  "from  his  trustee."  But  it  is  held  that 
the  concealment  of  property  by  a  voluntary  bankrupt,  after  his  adjudi- 
cation, though  before  the  appointment  of  a  trustee,  is  a  concealment 
from  the  trustee,  which,  if  knowingly  and  fraudulently  done,  will  con- 
stitute a  criminal  offense.**  To  sustain  an  indictment  under  this  pro- 
vision of  the  statute,  it  is  of  course  essential  to  allege  and  show  that  a 
trustee  was  actually  appointed.**  But  it  is  held  that  the  offense  of  con- 
spiring to  conceal  a  bankrupt's  property  from  his  trustee  (altogether  a 
different  offense)  may  be  committed  although  it  is  not  shown  that  a 
trustee  was  ever  appointed,  as  in  a  case  where,  by  the  carrying  out  of 
the  conspiracy,  all  the  bankrupt's  property  was  removed  out  of  the 
jurisdiction  of  the  court  before  the  adjudication  in  bankruptcy,  so  that 
the  appointment  of  a  trustee  would  have  been  a  useless  formality.'* 
After  a  successful  concealment  of  assets  has  been  practised,  and  an  in- 
dictment found  against  the  bankrupt  therefor,  he  cannot  purge  himself 
of  his  criminal  liability  by  filing  an  amended  schedule,  setting  forth 
the  assets  alleged  to  have  been  concealed.  Such  conduct  may  properly 
influence  the  court  in  determining  the  measure  of  punishment  after  con- 
viction, but  does  not  render  the  bankrupt  any  the  less  guilty  of  the  stat- 
utory offense.**  Finally,  it  is  to  be  observed  that,  although  the  offense 
may  be  committed  after  the  discharge  of  the  bankrupt,  it  can  be  com- 
mitted only  with  respect  to  property  which  was  a  part  of  his  estate  and 
should  have  been  turned  over  to  the  trustee.*'  What  the  bankrupt  may 
earn  or  acquire  after  the  filing  of  the  petition  is  not  a  part  of  his  estate, 
and  he  is  not  bound  to  disclose  it  to  his  trustee.    Hence  it  is  not  a  vio- 


145  C.  C.  A.  253,  36  Am.  Bankr.  Rep. 
550;  Kaufman  v.  United  States,  212  Fed. 
613,  129  C.  O.  A.  149,  Ann.  Cas.  1916C. 
466,  32  Am.  Baukr.  Rep.  22;  United 
States  V.  Rhodes  (D.  O.)  212  Fed.  513. 

12  Warren  v.  United  States,  199  Fed. 
753,  118  C.  C.  A.  191,  43  L.  R.  A.  (N.  S.) 
278,  29  Am.  Bankr.  Rep.  555. 

18  United  States  v.  Goldstein  (D.  0.) 
132  Fed.  7S9,  12  Am.  Bankr.  Rep.  755. 

1*  The  fact  that  the  trustee  appoint- 
ed for  a  bankrupt  failed  to  give  bond, 
but  continued  to  act  as  trustee,  and 
there  was  no  declaration  of  a  vacancy,  Is 
no  defense  to  a  prosecution  of  the  bank- 
rupt for  a  fraudulent  concealment  of 
property.     Sharfsin  v.  United  States  (C. 


G.  A.)  265  Fed.  916,  46  Am.  Bankr. 
Rep.  1. 

isRadin  v.  United  States,  189  Fed. 
568,  111  C.  C.  A.  6,  25  Am.  Bankr.  Rep. 
640.     • 

18  Kern  v.  United  States,  169  Fed.  617, 
95  C.  C.  A.  145,  22  Am.  Bankr.  Rep.  223. 

17  Where  a  partner  appropriated  firm 
assets,  with  the  concurrence  of  his  co- 
partners, the  assets  so  withdrawn,  upon 
his  bankruptcy  individually  and  as  a 
member  of  the  firm,  was  "property  be- 
longing to  his  estate  In  bankruptcy^ 
within  the  criminal  provisions  of  the 
act.  Malvln  v.  United  States,  252  Fed. 
449,  164  0.  O.  A.  873,  42  Am.  Bankr. 
Rep.  98. 
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lation  of  the  statute  for  the  bankrupt  to  withhold  or  secrete  from  his 
trustee  such  after-acquired  property." 

§  788.  Making  False  Oath  or  Account. — It  is  a  punishable  offense 
if  any  person  shall  have  knowingly  and  fraudulently  "made  a  false  oath 
or  account  in,  or  in  relation  to,  any  proceeding  in  bankruptcy."  "  One 
guilty  of  false  swearing  in  a  bankruptcy  proceeding  must  be  prosecuted 
under  this  provision  of  the  Bankruptcy  Act,  instead  of  under  Penal 
Code,  §  125,  which  is  the  general  statute  applicable  to  prosecutions  for 
perjury,  for  the  Bankruptcy  Act  provides  a  lighter  punishment  and  a 
shorter  period  of  limitations  than  the  general  statute,  and  the  rule 
applies  that  for  one  offense  there  can  be  only  one  prosecution  and  con- 
viction.** The  offense  denounced  by  the  statute  is  of  course  not  re- 
stricted to  the  bankrupt  himself.  The  offense  might  be  committed  and 
the  penalty  incurred,  for  instance,  by  strangers  examined  as  witnesses 
in  the  proceedings,  or  by  creditors  proving  claims  or  filing  sworn  state- 
ments as  to  the  nature  and  value  of  securities  held,  etc.;*^  or  by  the 
trustee  in  bankruptcy  in  respect  to  the  verity  of  his  accounts  filed  in 
the  proceeding.  But  practically  this  provision  of  the  act  is  most  fre- 
quently invoked  against  the  bankrupt.  And  it  is  held  to  be  within  the 
st?itute  if  he  intentionally,  and  with  a  fraudulent  purpose,  omits  from 
his  schedule  of  assets  (which  must  be  sworn  to)  any  material  amount 
of  property  which  should  have  been  included,-*  but  not  where  he  fairly 
submitted  the  facts  to  his  counsel,  and,  acting  on  advice  then  received, 
withheld  a  certain  item  from  the  schedule,*^  and  probably  not  where  the 
item  omitted  was  of  very  doubtful  value  or  where  the  bankrupt's  title 
to  it  was  doubtful  in  law.** 

This  provision  of  the  statute  applies  also  to  any  false  testimony 
which  may  be  given  by  the  bankrupt  on  his  examination  before  the 
referee.**    And  an  indictment  for  perjury  which  alleges  that  the  ac- 


'     i«  In  re  Polakoff,  1  Nat.  Bankr.  News, 
232. 

i»  Bankruptcy  Act  1898,  §  29b. 

20  Kosenthal  v.  United  States,  248  Fed. 
684,  160  C.  C.  A.  584,  41  Am.  Bankr.  Rep. 
583.  See  W«cbsler  v.  United  States,  158 
Fed.  579,  86  C.  C.  A.  37,  19  Am.  Bankr. 
Rep.  1. 

21  Ulmer  v.  United  States,  219  Fed. 
641,  134  C.  O.  A.  127.  34  Am.  Bankr.  Rep. 
143.  And  see  Lybrand  v.  United  States 
(C.  0.  A.)  269  Fed.  601,  46  Am.  Bankr. 
Rep.  469. 

<2  United  States  v.  Nihols,  4  McLean, 
23,  Fed.  Cas.  No.  15,880. 

ts  United  States  v.  Conner,  3  McLean, 


573,  Fed.  Cas.  No.  14,847.  And  see  Lev- 
Inson  V.  United  States  (C.  0.  A.)  263 
Fed.  257,  45  Am.  Bankn  Rep.  305. 

24  In  re  Shoemaker,  4  Biss.  245,  Fed. 
Cas.  No.  12,799. 

2  b  United  States  v.  Coyle  (D.  O.)  229 
Fed.  256;  Wechsler  v.  United  States,  158 
Fed.  579,  86  0.  C.  A.  37,  19  Am.  Bankr. 
Rep.  1.  A  bankrupt  who,  on  examina- 
tion in  a  bankruptcy  proceeding,  in  an- 
swer to  a  question  requiring  a  statement 
of  his  assets,  willfully  fails  to  disclose 
all  of  such  assets,  Is  guilty  of  making  a 
false  oath  under  this  provision  of  the 
statute.  United  States  v.  Gray  (D.  O.) 
255  Fed.  98,  43  Am.  Bankr.  Rep.  158. 
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cused  gave  false  testimony  before  the  referee  in  bankruptcy,  is  sus- 
tained by  evidence  that  the  hearing  at  which  the  accused  testified  was 
had  in  the  referee's  office,  that  the  referee  administered  the  oath  to  the 
accused  as  a  witness,  and  personally  conducted  part  of  the  examination, 
while  the  rest  was  conducted  by  counsel,  that  all  the  testimony  was 
taken  by  a  stenographer,  and  that  the  referee  was  at  all  times  in  the 
same  room,  or  in  an  adjacent  or  adjoining  room,  in  the  absence  of  any- 
thing to  show  that  the  referee  was  not  within  the  hearing  of  the  exam- 
ination at  all  times,  as  against  the  objection  that  the  perjury  was  not 
committed  before  the  referee  in  person,  based  on  the  statement  of  the 
stenographer,  deduced  from  signs  in  her  notes,  that  the  referee  was  out 
of  the  room  part  of  the  time,  but  without  any  independent  recollection 
on  her  part  that  such  was  the  case.**  It  is  also  held  that  since  the  stat- 
ute relates  to  false  swearing  in  any  "proceeding  in  bankruptcy,"  the  of- 
fense here  denounced  may  be  committed  by  the  bankrupt  on  his  exam- 
ination before  the  referee  on  an  investigation  of  specifications  filed  in 
opposition  to  his  application  for  discharge." 

§  789.  Receiving  Property  from  Bankrupt. — ^Among  the  offenses 
denounced  by  the  bankruptcy  act  is  that  committed  by  any  person  who 
shall  have  "knowingly  and  fraudulently  *  *  ♦  received  any  mate- 
rial amount  of  property  from  a  bankrupt  after  the  filing  of  the  petition, 
with  intent  to  defeat  this  act.*'  *•  The  essential  elements  of  the  offense 
are  that  the  accused  should  have  received  property  from  the  bankrupt 
(which  implies  the  complicity  of  the  latter),  that  the  property  should  be 
of  substantial  or  material  value,  that  the  transfer  should  have  been 
made  after  the  filing  of  the  petition  in  bankruptcy,  that  the  transferee 
should  have  knowledge  of  the  bankruptcy  proceedings,  and  that  the 
intention  of  the  transferee  (and  necessarily  of  the  bankrupt  also)  should 
be  to  defeat  the  operation  of  the  bankruptcy  act  by  withholding  the 
property  in  question  from  administration  under  it.  Prosecutions  under 
this  provision  of  the  act  do  not  appear  to  have  been  frequent.  But  at- 
tention may  be  called  to  a  case  in  which,  after  the  filing  of  a  petition  in 
bankruptcy,  the  bankrupt  surrendered  valuable  mortgaged  property  to 
the  trustee  in  the  mortgage,  the  latter  taking  possession,  and  both  were 
fined  by  the  court  of  bankruptcy,  as  for  contempt.** 

§  790.  Extortion. — The  bankruptcy  act  makes  it  a  crime  for  any 
person  to  have  "extorted  or  attempted  to  extort  any  money  or  property 

2e  Kovoloff  V.  United  States  (C.  C.  A.)  Am.  Bankr.  Rep.  284. 

202  Fed.  475,  28  Am.  Bankr.  Rep.  767.  2  8  Bankruptcy  Act  1898,  |  29b,  d.  4. 

-'-  Edelstein  v.  TTulted  States,  149  Fed.  20  In  re  Amett,  112  Fed.  770,  7  Am. 

VuiG,  79  C.  C.  A.  328,  17  Am.  Bankr.  R(-p.  Bankr.  Rep.  522. 
049;    In   re  Kretsch,  172  Fed.  523,  22 
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from  any  person  as  a  consideration  for  acting  or  forbearing  to  act  in 
bankruptcy  proceedings." '•  It  is  said  that  "the  ordinary  meaning  of 
the  word  'extortion'  is  the  taking  or  obtaining  of  anything  from  another 
by  means  of  illegal  compulsion  or  oppressive  exaction.  •  *  *  *  The 
word  has  acquired  a  technical  meaning  in  the  common  law,  and  desig- 
nates a  crime  committed  by  an  officer  of  the  law,  who,  under  color  of 
his  office,  unlawfully  and  corruptly  takes  any  money  or  thing  of  value 
that  is  not  due  him,  or  more  than  is  due,  or  before  it  is  due.  The  officer 
must  unlawfully  and  corruptly  receive  such  money  or  article  of  value 
for  his  own  benefit  or  advantage."  **  Undoubtedly  the  provision  above 
quoted  would  apply  to  those  acting  as  officers  in  bankruptcy  proceed- 
ings, and  in  addition,  the  federal  laws  make  it  a  punishable  offense  for 
any  officer  of  the  United  States  to  practise  .extortion  upon  any  one,  or 
to  ask  or  receive  any  money  or  thing  of  value  "with  intent  to  have  his 
decision  or  action  on  any  question,  matter,  cause,  or  proceeding  which 
may,  at  any  time,  be  pending,  or  which  may  be  by  law  brought  before 
him  in  his  official  capacity,  or  in  his  place  of  trust  or  profit,  influenced 
thereby."  •* 

But  extortion  is  not  necessarily  confined  to  those  acting  in  an  offi- 
cial capacity.  It  seems  plain  that  the  offense  denounced  by  the  statute 
might  be  committed  by  a  creditor  who  should  exact  and  receive  a  pe- 
cuniary reward  for  assenting  to  a  composition  or  forbearing  to  oppose 
the  bankrupt's  application  for  discharge.  But  there  is  room  for  doubt 
as  to  whether  the  statute  woiild  apply  to  action  or  forbearance  to  act 
in  respect  to  the  institution  ol  the  bankruptcy  proceedings.  If  a  cred- 
itor, for  instance,  hearing  that  bankruptcy  proceedings  against  his  debt- 
or were  threatened  or  contemplated,  should  demand  and  receive  some- 
thing over  and  above  the  payment  of  his  own  debt  as  a  consideration 
for  his  forbearing  to  join  in  the  proposed  petition,  it  is  doubtful  whether 
he  would  commit  a  punishable  offense.  The  natural  import  of  the  lan- 
guage of  the  act,  "acting  or  forbearing  to  act  in  bankruptcy  proceed- 
ings," is  that  there  must  be  a  bankruptcy  proceeding  in  existence  or 
pending,  in  reference  to  which  the  action  or  non-action  takes  place.  It 
could  hardly  be  satisfied  by  a  bankruptcy  proceeding  merely  contem- 
plated and  which  may  not  be  instituted  at  all.  And  it  has  been  held 
that,  before  any  proceeding  in  bankruptcy  has  been  commenced,  a  cred- 
itor may  take  from  a  third  person  a  contract  or  security  for  the  payment 
of  money,  as  an  inducement  to  forbear  instituting  proceedings  against 

•0  Bankruptcy  Act  1898,  §  29b,  cl.  5.  S2  Rev.  Stat.  U.  S.  §f  5449,  6451,  5481, 

•1  United   States  v.   Deaver,  14  Fed.      5501. 
595. 
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clic  debtor,  without  violating  any  provision  of  the  bankruptcy  law  or 
contravening  public  policy.'"^ 

But  where  the  attorney  for  a  trustee  in  bankruptcy  at  first  took  the 
course  of  arguing  before  the  referee  against  the  acceptance  of  a  bid 
which  had  been  made  for  the  bankrupt's  stock,  on  the  ground  that  it 
was  inadequate,  and  then  compelled  the  bidder  to  pay  him  a  sum  of 
money  in  consideration  of  his  changing  his  position  and  advising  the 
referee  to  accept  the  bid,  it  was  held  that  he  was  guilty  of  the  offense  of 
extortion  under  the  bankruptcy  act,  and  no  defense  could  be  found  in 
the  fact  that  he  was  legitimately  entitled  to  use  his  influence  and  per- 
suasion with  the  trustee  or  the  referee.** 

§  791.     Conspiring  with  Bankrupt. — ^This  is  not  directly  made  a  pun- 
ishable offense  by  the  terms  of  the  bankruptcy  act,  though  there  is  a 
reference  in  the  statute  to  persons  who  are  "participants"  in  any  of  the 
acts  forbidden  by  the  law.**     But  elsewhere  it  is   provided   that  "if 
two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States  in  any  manner  or  for  any 
purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to 
a  penalty"  and  to  imprisonmentt**    And  under  this  statute  it  has  been 
held  that  persons  may  be  indicted  for  conspiring  with  a  bankrupt  to 
commit  the  acts  made  criminal  by  the  bankruptcy  law,  although  no  one 
but  the  bankrupt  himself  is  mentioned   in  that  connection.*^     Thus, 
concealment  of  assets  from  the  trustee  in  bankruptcy  is  an  offense  which 
can  be  committed  only  while  there  is  a  person  in  bankruptcy,  and  with 
his  participation,  but  when  it  is  so  committed,  not  only  the  bankrupt 
is  punishable,  but  also  any  others  who  aid  and  abet  in  the  conceal- 
ment.**   But  since  the  statute  does  not  make  it  a  criminal  offense  for  a 
person  not  a  bankrupt  to  conceal  the  bankrupt's  property  from  the  trus- 
tee, an  indictment  does  not  state  an  offense  when  it  charges  that  the 
defendants,  who  were  not  in  any  manner  officially  connected  with  the 
bankrupt  corporation,  either  as  directors  or  stockholders,  conspired  to 
conceal  assets  of  the  corporation  from  the  trustee  in  bankruptcy  (that 
is,  conspired  with  each  other,  but  not  with  the  bankrupt  or  its  officers), 
and  in  pursuance  of  such  conspiracy  removed  the  corporation's  stock 

88  Ecker  v.  Bohn,  45  Md.  278,  16  N.  «7  United  States  v.  Bayer,  4  Dia  40T, 

B.  R.  544.    And  see,  supra,  §§  157, 158.  13  N.  B.  R.  400,  Fed.  CJas.  No.  14,547. 

84  United  States  v.  Dunkley  (D.  C.)  235  88  United  States  v.  Young  &  Holland 

Fed.  1000,  38  Am.  Bankr.  Rep.  127.  Co.,  170  Fed.  110,  22  Am.  Bankr.  R^. 

86  Bankruptcy  Act  1898,  {  1,  cl.  19.  484;  Kaufman  v.  United  States,  212  Fed. 

88  Rev.  St  U.  S.  S  5440.  613,  129  C.  C.  A.  149.  Ann.  Gas.  19160, 

466,  32  Am.  Bankr.  Rep.  22. 
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of  goods  from  its  place  of  business  and  sold  the  same  and  concealed  the 
proceeds.** 

§  792.  Offenses  by  Referees  and  Trustees. — ^Referees  in  bankruptcy 
ATG  forbidden  to  act  officially  in  any  case  in  which  they  are  directly  or 
indirectly  interested,  to  purchase,  directly  or  indirectly,  any  property  of 
an  estate  in  bankruptcy  under  their  jurisdiction  as  referees,  or  to  re- 
fuse to  permit  a  reasonable  opportunity  for  the  inspection  of  the  ac- 
counts relating  to  the  affairs  of,  and  the  papers  and  records  of,  estates  in 
their  charge  by  parties  in  interest  when  directed  by  the  court  so  to  do. 
In  either  of  these  three  cases,  the  offense  must  have  been  committed 
"knowingly."  In  either  case,  the  punishment,  upon  conviction,  is  a 
fine  of  not  more  than  five  hundred  dollars  and  forfeiture  of  the  office 

I 

of  referee.**  In  regard  to  the  second  offense  above  named^  it  may  be 
remarked  that  the  prohibition  of  the  statute  would  apply  to  a  purchase 
by  a  referee,  otherwise  fair,  at  a  public  sale  made  by  the  trustee,  as  well 
as  to  a  purchase  by  private  sale  from  the  trustee  or  from  the  bankrupt. 
As  to  trustees  in  bankruptcy,  the  provision  is  that  "a  person  shall 
be  punished  by  imprisonment  for  a  period  not  to  exceed  five  years, 
upon  conviction  of  the  offense  of  having  knowingly  and  fraudulently 
appropriated  to  his  own  use,  embezzled,  spent,  or  unlawfully  trans- 
ferred any  property  or  secreted  or  destroyed  any  document  belonging  to 
a  bankrupt  estate  which  came  into  his  charge  as  trustee."  **  It  should 
be  remarked  that  this  offense  exists  solely  by  virtue  of  the  bankruptcy 
act.  Independently  of  that  statute,  there  is  no  law  of  the  United  States 
providing  for  the  punishment  of  a  trustee  in  bankruptcy  for  the  em- 
bezzlement of  funds  coming  into  his  hands  us  trustee.**  As  in  the  case 
of  a  referee,  so  also  in  the  case  of  a  trustee,  it  is  a  punishable  offense 
to  refuse  parties  in  interest  a  reasonable  opportunity  to  inspect  the 
accounts,  papers,  and  records  of  estates  in  bankruptcy  committed  to  their 
charge,  at  least  when  directed  by  the  court  so  to  do,  and  in  the  case 
of  the  trustee,  also,  the  penalty  includes  forfeiture  of  his  office.** 

§  793.  Jurisdiction. — ^The  courts  of  bankruptcy  are  invested  with 
jurisdiction  to  "arraign,  try,  and  punish  bankrupts,  officers,  and  other 
persons,  and  the  agents,  officers,  members  of  the  board  of  directors  or 
trustees,  or  other  similar  controlling  bodies,  of  corporations,  for  viola- 
tions of  this  act,  in  accordance  with  the  laws  of  procedure  of  the  United 
States  now  in  force,  or  such  as  may  be  hereafter  enacted,,  regulating 
trials  for  the  alleged  violation  of  laws  of  the  United  States."**    The 

«»  United  States  v.  Waldman,  188  Fed.  *«  United  States  v.  Bixby,  10  Biss.  238, 

524,  2G  Am.  Bankr.  Rep.  677.  6  Fed.  375. 

40  Bankruptcy  Act  189S,  §  29c.  *«  Bankruptcy  Act  1898,  §  29c. 
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bankruptcy  act  also  gave  to  the  circuit  courts  of  the  United  States 
"concurrent  jurisdiction  with  the  courts  of  bankruptcy,  within  their 
respective  territorial  limits,  of  the  offenses  enumerated  in  this  act."** 
But  since  the  abolition  of  the  circuit  courts  by  the  Federal  Judicial  Code 
of  1911,  this  provision  has  become  unimportant.  Where  a  state  statute 
makes  it  a  punishable  offense,  under  certain  circumstances,  for  an  in- 
solvent debtor  to  conceal  his  property,  the  proper  state  court  is  not 
deprived  of  jurisdiction  to  try  and  punish  a  person  violating  the  statute 
by  the  fact  that  he  afterwards  becomes  bankrupt  and  thereupon  becomes 
liable  to  punishment  under  the  bankruptcy  act  in  respect  to  the  same 
concealment  of  property.*^ 

§  794.  Indictment  or  Information. — It  was  evidently  the  under- 
standing and  intention  of  Congress  that  offenses  against  the  bankruptcy 
law  might  be  prosecuted  by  information,  since  that  provision  of  the  act 
which  limits  the  time  within  which  prosecutions  may  be  brought  bars 
criminal  proceedings  "unless  the  indictment  is  found  or  the  information 
is  filed  in  court  within  one  year  after  the  commission  of  the  offense." " 
But  the  offenses  denounced  by  the  act  (except  those  which  may  be  com- 
mitted by  referees  or  trustees  in  their  official  capacity)  are  punishable 
by  imprisonment  which  may  exceed  one  year  in  duration,  and  therefore, 
under  section  335  of  the  Criminal  Code  of  1909,  must  be  classed  as  fel- 
onies, and  must  be  prosecuted  by  indictment.** 

In  any  prosecution  under  the  act  the  first  essential  to  be  pleaded 
and  proved  is  the  adjudication  in  bankruptcy.  Hence  it  is  ruled  that 
the  indictment  must  set  forth  the  proceedings  in  the  court  of  bankruptcy 
with  such  particularity  as  to  show  affirmatively  that  an  adjudication  of 
bankruptcy  was  made  in  a  case  in  which  the  court,  describing  it,  had 
jurisdiction.**  And  an  indictment  which  does  not  state  the  name  of  the 
court  or  the  time  or  place  where  the  proceedings  were  instituted  is  not 
sufficient.^  But  it  is  not  necessary  to  set  forth  in  detail  the  petition  in 
bankruptcy  on  which  the  adjudication  was  made,  but  only  to  refer  to  it 


Only  the  court  where  th«  positive  act  of 
converting  or  retaining  the  physical 
property  was  done  has  jurisdiction  of 
the  oflfense  of  fraudulently  concealing 
property  from  the  trustee  in  bankruptcy ; 
hence  the  court  In  which  the  i)etition  in 
bankruptcy  was  filed  has  no  jurisdiction 
of  the  offense  of  concealing  property 
which  was  never  within  the  district 
Gretsch  y.  United  States,  231  Fed.  57, 145 
C.  O.  A.  245,  36  Am.  Bankr.  Rep.  571. 

*5  Bankruptcy  Act  1898,  §  23c. 

4e  State  v.  Thompson,  58  N.  H.  270. 

*T  Bankruptcy  Act  1898,  §  29d. 


««  Kaufman  v.  United  States,  212  Fed. 
613,  129  C.  C.  A.  149,  Ann.  Cas.  1916C, 
466,  32  Am.  Bankr.  Rep.  22. 

40  United  States  v,  Prescott,  2  Biss. 
325,  Fed.  Cas.  No.  16,084. 

60  United  States  v.  Latorre,  8  Blatchf. 
134,  Fed.  Cas.  No.  15,567.  But  see 
United  States  v.  Deming,  4  McLean,  3, 
Fed.  Cas.  No.  14,945,  holding  an  Indlct- 
ent  for  perjury  in  a  proceeding  In  bank- 
ruptcy sufficient  in  alleging  the  petition 
as  made  "to  a  Judge  sitting  as  a  bank- 
rupt court" 
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in  such  a  manner  as  to  show  its  character  and  object.**  And  as  an  in- 
dictment need  not  ordinarily  negative  an  exception,  the  jurisdiction  of 
the  court  to  make  an  adjudication  in  bankruptcy  against  the  corporation 
in  question  may  be  sufficiently  alleged  without  a  particular  averment 
that  it  was  one  of  the  classes  of  corporations  made  subject  to  the  bank- 
ruptcy law.*-  And  in  fact,  it  has  been  held  sufficient  simply  to  allege 
that  the  defendant  "was  lawfully  adjudged  a  bankrupt/'*"* 

In  regard  to  the  oflfense  of  concealing  assets  from  the  trustee,  it  is 
said  that  the  word  "conceal"  is  of  plain  import,  and  when  coupled  in  an 
indictment  with  the  w^ords  "unlawfully,  knowingly,  and  fraudulently" 
clearly  excludes  unintentional  acts;  that,  as  the  provisions  of  the  stat- 
ute relating  to  this  offense  set  forth  all  the  elements  of  the  offense,  an 
indictment  in  the  words  of  the  statute  is  sufficient;  and  that  the  par- 
ticular manner  of  concealment  of  the  property  in  question  need  not  be 
described  in  the  indictment,  as  this  is  a  matter  of  evidence  and  not  of 
pleading.**  It  is  of  course  necessary  to  plead  the  time  of  the  conceal- 
ment, sufficiently  to  show  that  it  occurred  while  the  defendant  was  in 
bankruptcy  or  after  his  discharge.  But  it  is  held  that  it  may  be  laid  as 
of  any  date  when  the  concealment  continues,  and  hence  it  is  proper  to 
charge  the  commission  of  the  offense  as  of  the  date  when  the  bankrupt 
refused  to  turn  over  the  property  in  question  to  the  trustee.**  The  own- 
ership of  the  property  must  be  alleged.  But  an  averment  that  the  de- 
fendant concealed  property  "which  then  and  there  belonged  to  the  es- 
tate  in  bankruptcy"  sufficiently  alleges  the  ownership  of  the  property, 
and  is  not  rendered  insufficient  or  uncertain  by  the  further  averment 
that  the  property  was  "then  and  there  the  personal  property  of"  the 
bankrupt,  which  must  be  construed  in  conjunction  with  the  prior  aver- 
ment, or,  even  if  the  two  averments  must  be  regarded  as  repugnant,  the 
latter  may  be  rejected  as  surplusage.*®  So,  where  the  indictment  al- 
leged the  concealment,  some  months  after  the  adjudication,  of  property 
"all  then  and  there  the  property  of  him  the  said  bankrupt,"  it  was  held 
that  the  failure  to  allege  specifically  that  the  property  concealed  was 
the  property  of  the  bankrupt  at  the  time  of  the  adjudication  was  a  de- 
fect of  form  only,  and  not  of  substance.*'     And  an  averment  that  the 


Bi  United  States  v.  Demlng,  4  McLean, 
3,  Fed.  Cas.  No.  14,945. 

-2  rrnited  States  v.  Freed,  179  Feil. 
236,  25  Am.  Bankr.  Rep.  89. 

5  3  United  States  v.  Crane,  3  Cliflf.  211, 
Fed.  Oas.  No.  14^87. 

8*  United  States  v.  Comstock,  161  Fed. 

644,  20  Am.  Bankr.  Rep.  520;  Meyer  v. 

United  States,  220  Fed.  822,  i36  O.  O. 

A.  432,  33  Am.  Bankr.  Rep.  877 ;  United 
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States  V.  Greenbauni  (D.  C.)  252  Fed.  259, 
42  Am.  Bankr.  Rep.  286:  United  States 
V.  Rhodes  (D.  C.)  212  Fed.  513. 

86  United  States  v.  Stern,  186  Fed.  854, 
26  Am.  Bankr.  Rep.  110. 

c«  United  States  v.  Comstock,  161  Fed. 
644.  20  Am.  Bankr.  Rep.  520.  See  United 
States  V.  Rosenstein  CD.  C.)  211  Fed.  738, 
33  Am.  Bankr.  Rep.  730. 
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l)ankrupt  "unlawfully,  knowingly,  willfully,  and  fraudulently"  concealed 
the  property  carries  with  it  a  sufficient  averment  of  his  knowledge  that 
such  property  belonged  to  his  estate  in  bankruptcy.*  And  it  is  not  an 
essential  element  of  this  offense,  such  as  must  be  averred  in  the  indict- 
ment, that  the  bankrupt  at  the  time  of  concealing  the  property  knew  ei- 
ther the  fact  that  a  trustee  had  been  appointed  for  his  estate  or  the  name 
of  the  trustee.** 

As  to  the  offense  of  making  a  false  oath  in  bankruptcy  by  swear- 
ing to  a  schedule  of  assets  known  to  be  false  or  incomplete,  the  indict- 
ment must  allege  the  facts  concerning  the  omission  or  understatement 
of  assets  sufficiently  to  show  the  materiality  of  the  false  statement,  but 
need  not  expressly  aver  that  it  was  material.**  The  particular  property 
claimed  to  have  been  fraudulently  and  knowingly  omitted  from  the 
schedule  must  be  described  in  the  indictment,  but  an  allegation  that  it 
consisted  of  "one  hundred  and  fifty  thousand  dollars  in  lawful  money  of 
the  United  States"  is  sufficiently  specific.**  But  it  will  not  do  to  allege 
that  the  bankrupt  knew  that  his  schedule  was  false  and  that  he  knew 
that  he  was  the  owner  of  a  specified  sum  of  money  in  addition  to  what 
was  mentioned  in  the  schedule.  It  is  not  the  bankrupt's  knowledge  that 
is  in  question  in  this  averment,  but  the  fact  itself.  Hence  the  indict- 
ment must  charge  directly  that  he  did  have  other  property  than  that 
listed  in  the  schedule.** 

In  an  indictment  for  perjury  committed  in  an  examination  or  other 
proceeding  in  bankruptcy,  if  it  is  founded  on  the  general  provision  of 
the  federal  criminal  law  as  to  perjury,**  it  is  essential  to  allege  that  the 
false  oath  was  taken  "willfully,"  and  the  omission  of  this  word  is  a  fatal 
defect.**  But  where  the  alleged  perjury  consists  in  not  giving  a  full 
and  true  account  of  his  property  by  the  bankrupt,  the  items  on  the  sched- 
ule need  not  be  set  out  in  the  indictment.**  And  an  indictment  is  suffi- 
cient which,  after  alleging  the  prior  proceedings  and  that  an  examina- 
tion of  the  bankrupt  was  held  and  that  he  was  sworn  to  make  true  an- 
swers, avers  that  he  attempted  to  account  for  a  certain  item  of  prop- 
erty, with  intent  to  defraud  his  creditors,  by  a  fictitious  loss.**  So  an 
indictment  which  charges  that  defendant  committed  perjury  when  he 


r.s  :McNiel  v.  TJnited  States  (C.  C.  A.) 
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swore  that  his  books  were  burned  on  a  certain  day  in  April ;  that  instead 
of  being  burned  on  that  day  they  were  in  existence  and  in  his  posses- 
sion as  late  as  November  following;  and  that  he  knew  that  he  was 
making  a  false  oath  when  he  swore  that  they  were  burned  in  April,  is 
good  and  sufficient,  the  defects,  if  any,  being  merely  in  matter  of  form 
not  prejudicial  to  the  defendant.*'  But  where  an  indictment  for  con- 
spiracy to  conceal  the  assets  of  a  bankrupt  corporation  from  its  trustee 
alleged,  as  the  overt  act,  that  defendants  removed  and  sold  the  bank- 
rupt's stock  of  goods  and  concealed  the  proceeds  from  the  trustee,  but 
did  not  allege  any  of  the  circumstances  under  which  the  goods  were  re- 
moved, so  as  to  show  that  the  removal  was  illegal  and  not  under  legal 
process,  it  was  held  insufficient.** 

§  795.  Burden  of  Proof  and  Evidence. — In  a  prosecution  of  a  bank- 
rupt for  the  oflense  of  concealing  assets  from  his  trustee,  the  burden  is 
on  the  government  to  establish  the  defendant's  guilt  beyond  a  reason- 
able doubt,  and  where  the  charge  concerns  property  which  he  had  pre- 
viously transferred,  he  is  entitled  to  the  presumption  of  law  that  he 
acted  legally  and  in  good  faith  in  conveying  it.**  Yet  if  the  evidence 
traces  valuable  property  into  the  recent  possession  of  the  bankrupt,  and 
then  shows  that  he  has  failed  to  surrender  it  or  account  for  it,  it  is  in- 
cumbent on  him  to  give  a  reasonable  and  credible  account  of  its  disap- 
pearance or  disposition,  and  the  jury  will  not  be  bound  to  accept  his 
bare  denial  under  oath.'*  In  regard  to  the  nature  of  the  evidence  admis- 
sible, it  may  be  remarked  that  concealment  of  assets,  like  other  offenses 
denounced  by  the  bankruptcy  law,  may  be  proved  by  circumstantial  evi- 
dence. "The  evidence  in  such  cases  must  accommodate  Itself  to  the 
issue  to  be  tried,  and  be  such  as,  in  the  practical  affairs  of  life,  tends  to 
produce  belief  and  conviction  in  the  minds  of  those  to  whom  such  evi- 
dence is  addressed.  In  other  words,  the  evidence  must  in  general  be 
largely,  if  not  wholly,  circumstantial,  and  be  in  large  measure  gov- 
erned by  what  the  trial  court  in  its  judicial  discretion  shall  consider  its 


«T  Kovoloff  V.  United  States  (O.  O.  A.) 
202  Fed.  475,  28  Am.  Bankr.  Rep.  767. 
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the  bankrupt  did  not  impair  tlie  govern- 
ment's case.    Kaufman  v.  United  States, 


212  Fed.  613,  129  C.  C.  A.  149,  Ann.  Cas. 
1916C,  466,  32  Am.  Bankr.  Rep.  22. 

70  In  re  Lasky,  163  Fed.  99,  20  Am. 
Bankr.  Rep.  729 ;  United  States  v.  Stem, 
186  Fed.  854.  26  Am.  Bankr.  Rep.  110: 
Stern  v.  United  States,  193  Fed.  888,  114 
(\  G.  A.  102,  28  Am.  Bankr.  Rep.  101; 
Glass  V.  United  States,  231  Fed.  65,  145 
C.  C.  A.  253,  36  Am.  Bankr.  Rep.  550; 
Terry  v.  United  States,  235  Fed.  701,  140 
C.  O.  A.  121.  37  Am.  Bankr.  Rep.  666; 
Wolf  V.  United  States,  238  Fed.  902.  152 
C.  C.  A.  36,  39  Am.  Bankr.  Rep.  107. 


§  796 


LAW  09  BANKRUPTCY 


1640 


appropriateness  to  the  issue  presented  in  a  particular  case,"  ''^  But  of 
course  the  court  must  also  apply  the  ordinary  rules  for  excluding  evi- 
dence which  is  immaterial  or  too  remote  for  consideration.'*  In  a  case 
of  this  kind,  it  is  not  improper  to  admit  evidence  of  the  amount  and 
value  of  the  defendant's  stock  in  trade  a  few  days  prior  to  the  filing  of 
the  petition  in  bankruptcy  and  also  a  short  time  afterwards,''*  and  the 
trustee  may  testify  that  he  was  never  informed  by  the  bankrupt  that 
property  belonging  to  him  was  stored  in  a  particular  place,  the  property 
described  in  the  indictment  having  been  found  by  the  trustee  in  that 
place.'*  To  prove  a  continuous  concealment  of  property,  it  is  not  nec- 
essary to  take  up  each  moment  of  the  bankrupt's  life  while  the  proceed- 
ings lasted,  and  prove  what  he  did  as  a  means  of  proving  what  he  failed 
to  do,'*  nor  is  it  necessary  to  prove  the  concealment  of  each  and  every 
article  or  sum  of  money  set  forth  in  the  indictment,  but  proof  of  the 
concealment  of  any  part  of  the  property  or  money  described  is  sufficient 
to  sustain  a  conviction.'*  And  it  is  not  necessary  to  prove  that  a  de- 
mand for  the  surrender  of  the  property  was  made  by  the  trustee."  But 
it  is  absolutely  essential  to  show  a  valid  adjudication  in  bankruptcy. 
Without  this  a  conviction  cannot  stand.  Concealment  of  assets  from  a 
de  facto  trustee  is  not  within  the  statute."* 

It  has  been  held  that,  on  a  prosecution  of  a  bankrupt  for  concealing 
property,  the  schedules  filed  by  him  in  the  bankruptcy  proceeding  are 
not  admissible  in  evidence  against  him.'*  These  decisions  were  rested 
upon  an  act  of  Congress  which  provides  that  no  pleading  of  a  party, 
nor  any  discovery  or  evidence  obtained  from  a  party  or  witness  by 
means  of  a  judicial  proceeding,  shall  be  given  in  evidence  or  in  any  man- 
ner used  against  him  in  any  criminal  proceeding  in  any  CQUrt  of  the 
United  States.**    But  this  statute  has  been  repealed  since  the  decision 


71  stern  v.  United  States,  193  Fed. 
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101.  Wbere  it  appeared  that  the  banlc- 
riipt,  shortly  before  his  adjudication, 
converted  into  money  merchandise  which 
he  had  bought  on  credit,  evidence  of 
conversations  by  the  bankrupt  at  the 
time  of  disposing  of  the  merchandise 
vras  admissible.  Green  v.  United  States, 
240  Fed.  949,  153  O.  C.  A.  635,  39  Am. 
Bankr.  Rep.  637. 

7  2  Boan  V.  United  States,  192  Fed.  859, 
113  C.  C.  A.  183,  27  Am.  Banicr.  Rep.  759; 
McNiel  V.  United  States  (C.  C.  A.)  150 
Fed.  82,  18  Am.  Bankr.  Rep.  18.  And  see 
Meyer  v.  United  States,  220  Fed.  822, 
136  C.  O.  A.  432,  33  Am.  Bankr.  Rep.  877. 

73  Jacobs  V.  United  States  (0.  C.  A.) 
161  Fed.  694,  20  Am.  Bankr.  Rep.  550. 


74  Johnson  y.  United  States,  170  Fed. 
581,  95  C.  C.  A.  €61,  22  Am.  Bankr.  Rep. 
.359. 

7  5  Johnson  v.  United  States,  163  Fed. 
30,  89  O.  G.  A.  508,  20  Am.  Banlsr.  Rep. 
724. 

7«  United  States  v.  Stem,  186  Fed.  854, 
26  Am.  Bankr.  Rep.  110. 

7  7  United  States  v.  Smith,  13  N.  B.  B. 
61,  Fed.  Gas.  No.  16,339. 

7  8  Gllbertson  v.  United  States,  168  Fed. 
672,  94  O.  G.  A.  158,  22  Am.  Bankr.  Rep. 
32. 

7»  Johnson  v.  United  States,  163  Fed. 
30,  89  G.  G.  A.  508.  20  Am.  Bankr.  Hep. 
724;  Cohen  v.  United  States.  170  Fed. 
715,  96  O.  C.  A.  35,  22  Am.  Bankr.  Rep. 
833. 

sf^  Rev.  Stat.  U.  S.  §  860,  U.  S.  Oomp^ 
St.  1901,  p.  661. 


1641  CRIMES  AMD   CRnilNAL  PBOGEDURB  §  795 

of  the  cases  above  cited.*^  It  is  true  the  bankruptcy  law  also  contains 
a  provision  for  the  protection  of  the  bankrupt.  In  providing  for  his 
examination  in  bankruptcy  concerning  his  property,  business,  and  af- 
fairs, it  directs  that  **no  testimony  given  by  him  shall  be  offered  in  evi- 
dence against  him  in  any  criminal  proceeding."  *^  But  the  Supreme 
Court  of  the  United  States  holds  that  the  protection  afforded  by  this 
provision  extends  only  to  the  testimony  given  by  the  bankrupt  on  his 
examination  under  that  section  of  the  bankruptcy  law,  and  does  not 
render  inadmissible,  on  a  criminal  prosecution,  the  schedules  filed  by 
him  in  the  bankruptcy  proceeding.**  But  it  may  be  open  to  serious 
question  whether  the  broad  provision  of  the  fifth  amendment  to  the 
federal  Constitution  would  not  protect  the  bankrupt  against  the  ad- 
mission of  his  schedules  in  evidence  against  him  in  a  criminal  case  in  a 
federal  court.  This  question  is  not  precluded  by  the  decision  of  the 
Supreme  Court  above  mentioned,  because  the  prosecution  there  con- 
sidered, and  in  which  the  schedules  were  held  admissible,  was  not  in  a 
federal  court,  but  in  a  state  court  (where  the  fifth  amendment  does  not 
apply),  and  was  not  for  an  offense  under  the  bankruptcy  law,  but  for 
a  violation  of  a  state  statute  forbidding  bankers  to  receive  deposits 
when  insolvent. 

Returning  to  the  privilege  of  immunity  granted  by  the  seventh  sec- 
tion of  the  bankruptcy  act,  it  is  held  that  this  does  not  protect  the  bank- 
rupt from  prosecution  for  perjury  committed  in  the  course  of  the  exam- 
ination therein  referred  to,**  nor  from  a  prosecution  for  testifying  falsely 
in  a  proceeding  to  investigate  the  truth  of  specifications  filed  in  oppo- 
sition to  his  application  for  discharge.** 

The  crime  of  false  swearing  in  bankruptcy  proceedings  is  an  entirely 
different  offense  from  perjury  at  common  law  or  under  the  federal  crim- 
inal code,  and  it  was  not  regarded  by  Congress  as  of  equal  enormity  or 
of  an  equally  aggravated  character  as  perjury  strictly  so  called.  Hence 
it  is  not  within  the  ancient  rule  of  the  common  law  that,  to  sustain  a 
conviction  of  perjury,  it  must  be  proved  by  two  witnesses,  or  by  one 
witness  with  corroborating  circumstances ;  and  evidence  which  not  only 
contradicts  the  defendant's  testimony,  but  so  far  preponderates  as  to 
justify  the  jviry  in  finding  that  the  testimony  in  question  was  not  only 
false,  but  was  made  or  given  by  the  defendant  knowingly  and  fraudu- 

81  Act    Cong.   May  7,   1910,    36   Stat.  Green  (D.  C.)  220  Fed.  973,  34  Am.  Bankr. 
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lently,  is  enough  to  sustain  a  conviction.'*  In  a  prosecution  for  mak- 
ing false  oaths  in  a  proceeding  in  bankruptcy,  the  judgment  roll  in  a 
previous  action,  to  which  defendant  was  a  party,  is  admissible  as  bear- 
ing on  his  motive  and  the  reason  for  his  testimony  in  the  bankruptcy 
proceeding."  So,  the  books  of  a  bankrupt  corporation,  with  explanatory 
testimony  of  accountants,  and  statements  of  the  corporation  made  to 
credit  companies,  of  which  defendant  had  knowledge,  are  admissible  in 
a  prosecution  for  falsely  claiming  that  payments  made  by  defendant  to 
the  bankrupt  were  loans  and  not  for  the  purchase  of  stock."  And  in  a 
prosecution  for  perjury  committed  by  defendant  in  his  examination 
concerning  the  estate  of  a  bankrupt,  evidence  of  defendant's  confiden- 
tial relations  with  the  bankrupt  are  admissible  to  show  motive.'* 

««  Kahn  v.  United  States,  214  Fed.  54,  «»  Levinson  v.  United  States  (C.  O.  A.) 
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—"cleric' 


DBFINITIONB. 

BeotioB  1.  MEANTifo  or  Wobds  and  Phbases. — a  The  words 
and  phrases  used  in  this  Act  and  in  proceedings  pursuant  hereto    ^uj^    p^,. 
shall,  unless  the  same  be  inconsistent  with  the  context,  be  con-  son    against 
strued  as  follows:    (1)  "A  person  against  whom  a  petition  has  ^Y<?n  has  be«n 
been  tiled"  shall  include  a  person  who  has  filed  a  voluntary  peti-  nied." 
tion;    (2)  "adjudication"  shall  mean  the  date  of  the  entry  of  a     — "adjudi- 
decree  that  the  defendant,  in  a  bankruptcy  proceeding,  Is  a  bank-  cation." 
rupt,  or  if  such  decree  is  appealed  from,  then  the  date  when  such    _.    -  .  ^  j. 
decree  is  finally  confirmed ;    (3)  "appellate  courts"  shall  Include  late  courts.*' 
the  circuit  courts  of  appeals  of  the  United  States,  the  supreme 
courts  of  the  Territories,  and  the  Supreme  Court  of  the  United     _.«^^    ^_ 
States;    (4)  "bankrupt"  shall  include  a  person  against  whom  an  rupt" 
involuntary  petition  or  an  application  to  set  a  composition  aside 
or  to  revoke  a  discharge  has  been  filed,  or  who  has  filed  a  vol- 
untary petition,  or  who  has  been  adjudged  a  bankrupt ;  (5)  "clerk"     __„ 
shall  mean  the  clerk  of  a  court  of  bankruptcy ;   (6)  "corporations"  rations.^'^^ 
shall  mean  all  bodies  having  any  of  the  powers  and  privileges  of 
private  corporations   not  possessed   by  individuals   or   partner- 
ships, and  shall  include  limited  or  other  partnership  associations 
organized  under  laws  making  the  capital  subscribed  alone  respon- 
sible for  the  debts  of  the  association ;   (7)  "court"  shall  mean  the    —"court" 
court  of  bankruptcy  in  which  the  proceedings  are  pending,  and 
may  Include  the  referee ;   (8)  "courts  of  bankruptcy"  shall  include      —"courts 
the  district  courts  of  the  United  States  and  of  the  Territories,  o^  .J^^^^P^" 
the  supreme  court  of  the  District  of  Columbia,  and  the  United 

*The  text  of  the  Bankruptcy  Act  of  1898  is  here  reprinted  in  full,  together  with  all 
amendments.  The  original  text  of  the  statute  is  printed  in  Roman  characters.  Siactlona 
and  parts  of  sections  amended  are  enclosed  in  brackets.  The  amendatory  matter,  or  sub- 
stituted new  section  or  part  of  a  section,  follows  immediately  after  the  part  amended,  and 
is  printed  in  Italic  characters.  The  successive  amendments  to  the  act  were  approved  Feb- 
ruary 5,  1903  (32  Stat.  797).  June  6,  1906  (34  Stat.  267),  June  25,  1910  (36  SUt.  833),  and 
January  28,  1915  (38  Stat.  804). 
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-;;"eredi-  States  court  of  the  Indian  Territory,  and  of  Alaska;    (9)  **cred- 

Itor"  shall  include  anyone  who  owns  a  demand  or  claim  provable 

in  bankruptcy,  and  may  include  his  duly  authorized  agent,  at- 

bMkniptcy  r  torney,  or  proxy ;    (10)  "date  of  bankruptcy,"  or  "time  of  bank- 

"bankrupt-  ruptcy,"   or   "conmiencement   of  proceedings,"  or    "bankruptcy," 

cy,"  etc.         with  reference  to  time,  shall  mean  the  date  when  the  petition  was 

—"debt."      filed ;   (11)    "debt"  shall  include  any  debt,  demand,  or  claim  proT- 

—  "  d  I  ■  -  able  in  bankruptcy ;  (12)  "discharge"  shall  mean  the  release  of 
charge."  ^  bankrupt  from  all  of  his  debts  which  are  provable  in  bank- 
txmL"^  °  *  "  ruptcy,  except  such  as  are  excepted  by  this  Act ;   (13)  "document" 

— **  h  o  1 1-  ^^^^  include  any  book,  deed,  or  instrument  in  writing;  (14)  "holi- 
day." day"  shall  include  Christmas,  the  Fourth  of  July,  the  Twenty- 
second  of  February,  and  any  day  appointed  by  the  President  of 
the  United  States  or  the  Congress  of  the  United  States  as  a 

—  when  holiday  or  as  a  day  of  pubUc  fasting  or  thanksgiving ;  (15)  a 
Bofent.""*""  person  shall  be  deemed  insolvent  within  the  provisions  of  this 

Act  whenever  the  aggregate  of  his  property,  exclusive  of  any  prop- 
erty which  he  may  have  conveyed,  transferred,  concealed,  or  re- 
moved, or  permitted  to  be  concealed  or  removed,  with  intent  to 
defraud,  hinder  or  delay  his  creditors,  shall  not,  at  a  fair  valua- 
— "Judge."    tion,  be  sufficient  in  amount  to  pay  his  debts ;   (16)  "judge"  shall 
mean  a  Judge  of  a  court  of  bankruptcy,  not  including  the  ref- 
-'oath."     eree;    (17)  "oath"  shall  include  affirmation;    (18)  "officer"  shall 
-"officer."   Include  clerk,  marshal,  receiver,  referee,  and  trustee,  and  the  im- 
posing of  a  duty  upon  or  the  forbidding  of  an  act  by  any  officer 
shall  include  his  successor  and  any  person  authorized  by  law  to 

—  "per-  perform  the  duties  of  such  officer ;  (19)  "persons"  shall  include  cor- 
Mne."  porations,  except  where  otherwise  specified,  and  officers,  partner- 
ships, and  women,  and  when  used  with  reference  to  the  commis- 
sion of  acts  which  are  herein  forbidden  shall  include  persons  who 
are  participants  in  the  forbidden  acts,  and  the  agents,  officers, 
and  members  of  the  board  of  directors  or  trustees,  or  other  sim- 

— '"p  e  1 1  -  ilar  controlling  bodies  of  corporations ;  (20)  "petition"  shall  mean 
tion."  n  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk  or  deputy 

clerk  by  a  debtor  praying  for  the  benefits  of  this  Act,  or  by  cred- 
itors alleging  the  commission  of  an  act  of  bankruptcy  by  a  debtor 

—  "r  •  i-  therein  named ;  (21)  "referee"  shall  mean  the  referee  who  has 
••••**  Jurisdiction  of  the  case  or  to  whom  the  case  has  been  referred, 

—  ••eon-  or  any  one  acting  in  his  stead ;    (22)  "conceal"  shall  incHude  se- 
crete, falsify,  and  mutilate;   (23)  "secured  creditor"  shall  include 

credl^.^^**  a  creditor  who  has  security  for  his  debt  upon  the  property  of 
the  bankrupt  of  a  nature  to  be  assignable  under  this  Act,  or  whc 
owns  such  a  debt  for  which  some  indorser,  surety,  or  other  per- 
sons secondarily  liable  for  the  bankrupt  has  such  security  upon 
— "Statee."  the  bankrupt's  assets;    (24)  "States"  shall  include  the  Territo- 
ries, the  Indian  Territory,  Alaska,  and  the  District  of  Columbia; 
j^,V*'*'*""  (25)  "transfer"  shall  include  the  sale  and  every  other  and  diCTerent 
mode  of  disposing  of  or  parting  with  property,  or  the  possession 
^  of  property,  absolutely  or  conditionally,  as  a  payment,  pledge, 

^^M  *"*■"  mortgage,  gift,  or  security;  (26)  "trustee"  shall  include  aU  of 
—"wage-  ^®  trustees  of  an  estate;  (27)  "wage-earner"  shall  mean  an  tn- 
eamer."  dividual  who  works  for  wages,  salary,  or  hire,  at  a  rate  of  com- 
In  P^"sation  not  exceeding  one  thousand  five  hundred  dollars  per 
mascuUne  yeAi*  •  (28)  words  importing  the  masculine  gender  may  be  applied 
gender.  to  and  include  corporations,  partnerships,  and  women ;   (29)  words 

—Import-  importing  the  plural  number  may  be  applied  to  and  mean  only  a 
lag,  plura .  gj^g^^  person  or  thing ;  (30)  words  importing  the  singular  nam- 
ing! singular,  her  may  be  applied  to  and  mean  several  persons  or  thlnsrs. 
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CHAPTER  IL 
CSBATIOH  OP  C0VBT8  OF  BANKBUFTCY  AND  THEIB  JUBISDICTION.       bjnkniptcy.*' 

See.  2.  That  the  coarts  of  bankruptcy  as  hereinbefore  defined,    — u.  s.  Dts- 
viz,  the  district  courts  of  the  United  States  in  the  several  States,  **^«*  eourXB, 
the  supreme  court  of  the  District  of  Columbia,  the  district  coarts    —supreme 
of  the  several  Territories,  and  the  United  States  courts  in  the  court,  d.  a 
Indian  Territory  and  the  District  of  Alaska,  are  hereby  made    ^Territo- 
courts  of  bankruptcy,  and  are  hereby  Invested,  within  their  re^  rial  courts, 
spective  territorial  limits  as  now  established,  or  as  they  may  be 
hereafter  changed,  with  such  Jurisdiction  at  law  and  in  equity  as    ju^iadto- 
will  enable  them  to  exercise  original  Jurisdiction  in  bankruptcy  tioxu 
proceedings,  in  vacation  in  chambers  and  during  their  respective 
terms,  asi  they  are  now  or  may  be  hereafter  held,  to  (1)  adjudge    __^ 
persons  bankrupt  who  have  had  their  principal  place  of  business,  judge  buik- 
resided,  or  had  their  domicile  within  their  respective  territorial  rupt. 
jurisdictions  for  the  preceding  six  months,  or  the  greater,  por- 
tion thereof,  or  who  do  not  have  their  principal  place  of  business, 
reside,  or  have  their  domicile  within  the  United  States,  but  have 
property  within  their  jurisdictions,  or  who  have  been  adjudged 
bankrupts  by  courts  of  competent  Jurisdiction  without  the  United 
States,  and  have  property  within  their  jurisdictions;    (2)  allow 
claims,  disallow  claims,  reconsider  allowed  or  disallowed  claims,  disa^now*"* 
and  allow  or  disallow  them   against  bankrupt  estates ;    (3)   ap-  claims,  etc. 
point  receivers  or  the  marshals,  upon  application  of  parties  In     —appoint 
interest,  in  case  the  courts  shall  find  it  absolutely  necessary,  J^f  ^*"' 
for  the  preservation  of  estates,  to  take  charge  of  the  property  of 
bankrupts  after  the  filing  of  the  petition  and  until  it  is  dismissed 
or  the  trustee  is  qualified;    (4)  arraign,  try,  and  punish  bank-       *  «   »    ^ 
rupts,  officers,  and  other  persons,  and  the  agents,  officers,  mem-  punish  bank- 
bers  of  the  board  of  directors  or  trustees,  or  other  similar  con-  rupts,  etc. 
trolling  bodies,  of  corporations  for  violations  of  this  Act,  In  ac- 
cordance with  the  laws  of  procedure  of  the  United  States  now  in 
force,  or  such  as  may  be  hereafter  enacted,  regulating  trials  for 
the  alleged  violation  of  laws  of  the  United  States ;    [(5)  authorize    _^  permit 
the  business  of  bankrupts  to  be  conducted  for  limited  periods  by  temporary 
receivers,  the  marshals,  or  trustees,  if  necessary  in  the  best  in-  ^*w®*^*^° 
terests  of  the  estates;]  (5)  Authorize  the  bu8in€89  of  bankrupts  to 
&e  conducted  for  limited  pciHods  by  receivers,  the  marshals,  or 
trustees,  if  necessary  in  the  best  interests  of  the  estates,  and  aU 
loio  such  officers  additional  compensation  for  such  services,  but 
not  at  a  greater  rate  than  in  this  Act  allou)ed  trustees  for  sim* 
Uar  services  (amendment  of  1003) ;    authorize  the  business  of 
bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the 
marshals,  or  trustees,  if  necessan/  in  the  best  interests  of  the 
estates,  and  allow  such  officers  additional  compensation  for  such 
services^  as  provided  in  section  forty-eight  of  this  Act  (amend- 
ment of  1910) ;    (6)  bring  in  and  substitute  additional  persons  or    .Jto  sniMtl- 
parties  in  proceedings  in   bankruptcy  when  necessary   for   the  \^^^,    *^***" 
complete  determination  of  a  matter  in  controversy ;   (7)  cause  the  sons^  in  '^^o- 
estates  of  bankrupts  to  be  collected,  reduced  to  money  and  die-  ceedings,  etc. 
tiibuted,  and  determine  controversies  In  relation  thereto,  except    —to  collect 
as  herein  otherwise  provided ;    (8)  close  estates,  whenever  it  ap-  u&^assete/^ 
pears  that  they  have  been  fully  administered,  by  approving  the    ^to   olote 
final   accounts  and  discharging  the  trustees,  and  reopen  them  estates, 
whenever  it  appears  they  were  closed  before  being  fully  admin- 
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con-  Istered ;  (9)  confirm  or  reject  compositions  between  debtors  and 
TOmposi-  their  creditors,  and  set  aside  compositions  and  reinstate  the  cas- 
tions.  es;   (10)  consider  and  confirm,  modify  or  overrule,  or  return,  with 

fy'^etc ™r2f-  ^^^structlons  for  further  proceedings,  records  and  findings  certl- 
erees'  '  find-  fied  to  them  by  referees ;  (11)  determine  all  claims  of  bankrupts 
<BS*>  to  their  exemptions;   (12)  discharge  or  refuse  to  discharge  bank- 

—deter-  i^Pts  and  set  aside  discharges  and  reinstate  the  cases;  (13)  en- 
mine  exemp-  force  obedience  by  bankrupts,  officers,  and  other  persons  to  all 
**^j  lawful  orders,  by  fine  or  imprisonment  or  fine  and  Imprisonment; 

charge  bank-  (14)  extradite  bankrupts  from  their  respective  districts  to  other 
rupts,  etc.      districts;    (15)  make  such  orders,  issue  such  process,  and  enter 
ordSs!"*^*     such  Judgments  in  addition  to  those  specifically  provided  for  as 
—extradite   ^^7  be  necessary  for  the  enforcement  of  the  provisions  of  this 
bankrupta.      Act;    (16)  punish  persons  for  contempts  committed  before  ref- 
dexSI^*^*  ®'"  erees ;    (17)   pursuant  to    the   recommendation   of  creditors,  or 
— punieb       when  they  neglect  to  recommend  the  appointment  of  trustees, 
for  contempt  appoint  trustees,  and  upon  complaints  of  creditors,  remove  trus- 
trusteea  *"*     ^®^  '^^  cause  upon  hearings  and  after  notices  to  them ;   (18)  tax 
-^ax  costs,  costs,  whenever  they  are  allowed  by  law,  and  render  Judgments 
therefor  against  the  unsuccessful  party,  or  the  successful  party 
for  cause,  or  in  part  against  each  of  the  parties,  and  against  es- 
tates, in  proceedings  in  bankruptcy;   and  (19)  [transfer  cases  to 
—transfer     other  courts  of  bankruptcy.]    Transfer  cases  to  other  courts  of 
cases.  hanlcruptcy ;    and  (20)  exercise  ancillary  jurisdiction  over  per- 

sons or  property  within  their  respective  territorial  limits  in  aid 
of  a  receiver  or  trustee  appointed  in  any  bankruptcy  proceedings 
pending  in  any  other  court  of  bankruptcy .  (Amendment  of  1903.) 
Nothing  in  this  section  contained  shall  be  construed  to  deprive 
fled'^powerB.  ^  court  of  bankruptcy  of  any  power  it  would  possess  were  certain 
specific  powers  not  herein  enumerated. 


CHAPTER  in. 
Bankrupts.  BANKBTJPTS. 


Acts  of  *•••  3-  Acts  of  BANKBUPTCT.-i-a  Acts  of  bankruptcy  by  a  per- 

bankruptcy.    bou  shall  consist  of  his  having  (1)  conveyed,  transferred,  con- 
— o'  yhat    cealed,  or  removed,  or  permitted  to  be  concealed  or  removed,  any 
*•  ^^  part  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his 

creditors,  or  any  of  them;  or  (2)  transferred,  while  insolvent, 
any  portion  of  his  property  to  one  or  more  of  his  creditors  with 
Intent  to  prefer  such  creditors  over  his  other  creditors;  or  (3) 
suffered  or  permitted,  while  insolvent,  any  creditor  to  obtain  a 
preference  through  legal  proceedings,  and  not  having  at  least  five 
days  before  a  sale  or  final  disposition  of  any  property  affected 
by  such  preference  vacated  or  discharged  such  preference ;  or  [(4) 
made  a  general  assignment  for  the  benefit  of  his  creditors;]  or 
(4)  made  a  general  assignment  for  the  benefit  of  his  creditors,  or, 
being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property 
or  because  of  insolvency  a  receiver  or  trustee  has  been  put  in 
charge  of  his  property  under  the  laws  of  a  State,  of  a  Territory, 
or  of  the  United  States  (amendment  of  1903) ;  or  (5)  admitted  in 
writing  his  inability  to  pay  his  debts  and'  his  willingness  to  be 
adjudged  a  banki*upt  on  that  ground. 
Petition  to  b  A  petition  may  be  filed  against  a  person  who  Is  insolvent  and 
In  4*  months'  ^^^  ^^^  committed  an  act  of  bankruptcy  within  four  months  aft- 
er the  commission  of  such  act    Such  time  shall  not  expire  until 
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tcKLT  months  after  (1)  the  date  of  the  recording  or  registering  of  t''^™ 
the  transfer  or  assignment  when  the  act  conslBta  in  haying  made  datX*^ 
a  transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors  or  for  the  purpose  of  giving  a  preference  as 
herein^efore  provided,  or  a  general  assignment  for  the  benefit  of 
his  creditors,  if  by  law  snch  recording  or-  registering  is  required 
or  permitted,  or,  if  it  is  not,  from  the  date  when  the  beneficiary 
takes  notorious,  excluslTe,  or  continuous  possession  of  the  prop- 
erty nnless  the  petitioning  creditors  have  received  actual  notice 
of  such  transfer  or  assignment 

cit  shall  be  a  complete  defense  to  any  proceedings  in  bank-     Defense   oi 
mptcy  instituted  under  the  first  subdivision  of  this  section  to  ^^^^'^^y* 
allege  and  prove  that  the  party  proceeded  against  was  not  insol* 
vent  as  defined  in  this  Act  at  the  time  of  the  filing  the  petition 
against  him,  and  if  solvency  at  such  date  is  proved  by  the  alleged 
bankrupt  the  proceedings  shall  be  dismissed,  and  under  said  sub- 
division one  the  burden  of  proving  solvency  shall  be  on  the  al-    —burden  of 
leged  bankrupt  **°*''- 

d  Whenever  a  person  against  whom  a  petition  has  been  filed 
as  hereinbefore  provided  under  the  second  and  third  subdivisions 
of  this  section  takes  issue  with  and  denies  the  allegation  of  his    Person 
insolvency,  It  shall  be  his  duty  to  appear  in  court  on  the  hearing,  Miven^/'^' 
with  his  books,  papers,  and  accounts,  and  submit  to  an  examina- 
tion, and  give'  testimony  as  to  all  matters  tending  to  establish     —to  testi- 
solvency  or  insolvency,  and  in  case  of  his  failure  to  so  attend  and  ^' 
submit  to  examination  the  burden  of  proving  his  solvency  shall  p^f^*^^.  ^' 
rest  upon  him. 

e  Whenever  a  petition  is  filed  by  any  person  for  the  purpose 
of  having  another  adjudged  a  bankrupt,  and  an  application  is 
made  to  take  charge  of  and  hold  the  property  of  the  alleged  bank- 
rupt, or  any  part  of  the  same,  prior  to  the  adjudication  and  pend- 
ing a  hearing  on  the  petition,  the  petitioner  or  applicant  shall     Petitioner 
file  in  the  same  court  a  bond  with  at  least  two  good  and  sufli-  8i^«  ^■'^• 
dent  sureties  who  shall  reside  within  the  jurisdiction  of  said 
court,  to  be  approved  by  the  court  or  a  judge  thereof,  in  such 
sum  as  the  court  shall  direct,  conditioned  for  the  payment,  in 
case  such  petition  is  dismissed,  to  the  respondent,  his  or  her  per- 
sonal representatives,  all  costs,  expenses,  and  damages  occasioned    —liability 
b^  such  seizure,  taking,  and  detention  of  the  property  of  the  al-  °^  ***'*'  "^' 
leged  bankrupt 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the 
petitioner,   the  respondent  or  respondents  shall  be  allowed  all    —allowance 
costs,  counsel  fees,  expenses,  and  damages  occasioned  by  such  °'  ^f^»  ••«• 
seizure,   taking,  or   detention  of  such  property.     Counsel  fees,     Counsel 
costs,  expenses,  and  damages  shall  be  fixed  and  allowed  by  the  be^'flxed '  by 
court,  and  paid  by  the  obligors  in  such  bond.  court 

8eo.  4.  Who    May    Becojo:    Bankrupts. — a  [Any    person    who     Who  may 
owes  debts,  except  a  cori)oration,  shall  be  entitled  to  the  benefits  Jjp^^*  bank- 
of  this  Act  as  a  voluntary  bankrupt.]    Any  person,  except  a  mu-    _yQim|. 
nicipalf  railroad,  insurance,  or  hanking  corporation,  shall  he  en-  ury. 
titled   to    the    bene  fits   of  this   Act   as   a   voluntary   bankrupt. 
(Amendment  of  1010.) 

[b  Any  natural  person,  except  a  wage-earner  or  a  person  en-  ^^^^®*''*' 
gaged  chiefly  in  farming  or  the  tillage  of  the  soil,  any  unlncor-  ^*^* 
porated  company,   and  any  corporation  engaged  principally  in 
manufacturing,  trading,  printing,  publishing,  or  mercantile  pur- 
suits, owing  debts  to  the  amount  of  one  thousand  dollars  or  over. 
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may  be  adjudged  an  involuntary  bankrupt  upon  defiiult  or  an 
impartial  trial,  and  shall  be  subject  to  the  proylsions  and  entitled 
to  the  benefits  of  this  Act  Private  bankers,  but  not  national 
banks  or  banks  incorporated  under  State  or  Territorial  laws, 
may  be  adjudged  involuntary  bankrupts.]  b  Any  natural  person, 
except  a  wage-earner,  or  a  person  engaged  chiefiy  in  farming  or 
the  tillage  of  the  soU,  any  unincorporated  company,  and  any 
corporation  engaged  principally  in  manufacturing,  trading,  print- 
ing, publishing,  mining,  or  mercantile  pursuits,  owing  debts  to 
the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  am 
involuntary  bankrupt  upon  default  or  an  impartial  trial,  and 
shall  be  subject  to  the  provisions  and  entitled  to  the  benefits  of 
this  Act.  Pnvate  bankers,  but  not  national  banks  or  banks  i*- 
corporated  under  State  or  Territorial  laws,  may  be  adjudged  iji- 
voluntary  bankrupts. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers, 
directors,  or  stockholders,  as  such,  from  any  liability  under  the 
laics  of  a  State  or  Territory  or  of  the  United  States.  (Amend- 
ment of  1903.) 

Any  natural  person,  except  a  wage-earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company,  and  any  moneyed,  business,  or  commercial  corporation, 
emcept  a  municipal,  railroad,  insurance,  or  bankif^g  corporation, 
.  owing  debts  to  the  amount  of  one  thousand  dollars  or  over,  may 
be  adjudged  an  involuntary  bankrupt  upon  default  or  an  impartial 
trial,  and  shall  be  subject  to  the  provisions  and  entitled  to  the 
benefits  of  this  Act. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers, 
directors,  or  stockholders,  as  such,  from  any  liability  under  the 
laws  of  a  State  or  Territory  or  of  the  United  States.  (Amend- 
ment of  1910.) 

PaptECT-  ^®®"  ^'  Partners. — a  A  partnership,  during  the  continuation  of 

ship.  the  partnership  business,  or  after  its  dissolution  and  before  the 

final  settlement  thereof,  may  be  adjudged  a  bankrupt 
— admlnia-       b The  creditors  of  the  partnership  shall  appoint  the  trustee; 
tration  of  e«-  jn  other  respects  so  far  as  iwssible  the  estate  shall  be  adminis- 
tered as  herein  provided  for  other  estates. 

— jurisdic-  ^  ^^^®  court  of  bankruptcy  which  has  Jurisdiction  of  one  of  the 
tton  over  one  partners  may  have  Jurisdiction  of  all  the  partners  and  of  the 
ctettL^  *"*■  administration  of  the  partnership  and  individual  property. 

^trustee's  dThe  trustee  shall  keej)  separate  accounts  of  the  partnership 
duty.  property  and  of  the  property  belonging  to  the  Individual  partners 

—expenses.      eThe  expenses  shall  be   paid  from  the  partnership  property 
and  the  Individual  property  in  such  proportions  as  the  court  shall 
determine, 
nt       ^The  net  proceeds  of  the  partnership  property  shall  be  appro- 
of"partnw-     prlated  to  the  payment  of  the  partnership  debts,  and  the  net 
ship  debts,     proceeds  of  the  individual  estate  of  each  partner  to  the  payment 
—payment    of  his  Individual  debts.     Should  any  surplus  remain  of  the  prop- 
of  Individual  erty  of  any  partner  after  paying  his  individual  debts,  such  sur- 
*  ***  plus  .shall  be  added  to  the  partnership  assets  and  be  applied  to 

©{"pSSier-  the  payment  of  the  partnership  debts.  Should  any  surplus  of  the 
ship  proper^  partnership  property  remain  after  paying  the  partnership  debts, 
^*  such  surplus  shall  be  added  to  the  assets  of  the  individual  part- 

ners in  the  proportion  of  their  respective  interests  in  the  part^ 
nershlp. 
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g  The  court  may  permit  the  proof  of  the  claim  of  the  partner-    ^^™'w|  ^ 
ship  estate  against  the  individual  estates,  and  vice  versa,  and  ^i^tiiSu^ 
may  marshal  the  assets  of  the  partnership  estate  and  individual  vidual  ••- 
estates  so  as  to  prevent  preferences  and  secure  the  equitable  dis-  ^*^^'  "^ 
tribution  of  the  property  of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members  of    Adminis- 
a  partnership  being  adjudged  bankrupt,  the  partnership  property  trauon  of  ••- 
shall  not  t>e  administered  in  bankruptcy,  unless  by  consent  of  the  ^/®  pannen 
partner  or  partners  not  adjudged  bankrupt ;  but  such  partner  or  are  not 
partners  not  adjudged  bankrupt  shall  settle  the  partnership  busi-  b^>^"^P^ 
nees  as  expeditiously  as  its  nature  will  permit,  and  account  for 
the  interest  of  the  partner  or  partners  adjudged  bankrupt 

See.  6.  Exemptions  of  Bankbupt& — a  This  Act  shall  not  af-    sxem^ 
feet  the  allowance  to  bankrupts  of  the  exemptions  which  are  ^°'*  °'  baak- 
preecribed  by  the  State  laws  in  force  at  the  time  of  the  filing  of  "^^ 
the  petition  in  the  State  wherein  they  have  had  their  domicile 
for  the  six  months  or  the  greater  portion  thereof  immediately 
preceding  the  filing  of  the  petition. 

lleo.  7.  Duties  or  Bankbupts. — a  The  bankrupt  shall  (1)  at-  Butiea  of 
tend  the  first  meeting  of  his  creditors,  if  directed  by  the  court  gp^ifleS. 
or  a  judge  thereof  to  do  so,  and  the  hearing  upon  his  application 
for  a  discharge,  if  filed ;  (2)  comply  with  all  lawful  orders  of  the 
court;  (3)  examine  the  correctness  of  all  proofs  of  claims  filed 
against  his  estate;  (4)  execute  and  deliver  such  papers  as  shall 
be  ordered  by  the  cdurt;  (5)  execute  to  his  trustee  transfers  of 
all  his  property  in  foreign  countries ;  (6)  immediately  inform  his 
trustee  of  any  attempt,  by  his  creditors  or  other  persons,  to  evade 
the  provisions  of  this  Act,  coming  to  his  knowledge;  (7)  in  case 
of  any  person  having  to  his  knowledge  proved  a  false  claim 
against  his  estate,  disclose  that  fact  Immediately  to  his  trustee; 
(8)  prepare,  make  oath  to,  and  file  in  court  within  ten  days,  un* 
less  further  time  is  granted,  after  the  adjudication,  if  an  invol* 
untary  bankrupt,  and  with  the  petition  if  a  voluntary  banknipt» 
a  schedule  of  his  property,  showing  the  amount  and  kind  of  prop- 
erty, the  location  thereof,  its  money  value  in  detail,  and  a  list  of 
his  creditors,  showing  their  residences,  if  known,  if  unknown^ 
that  fact  to  be  stated,  the  amounts  due  each  of  them,  the  con« 
sideratlon  thereof,  the  security  held  by  then,  if  any,  and  a  claim 
for  such  exemptions  as  he  may  be  entitled  to,  all  in  triplicate,  one 
copy  of  each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee;  and  (9)  when  present  at  the  first  meeting  of  his  cred- 
itors, and  at  such  other  times  as  the  court  shall  order,  submit  to 
an  examination  concerning  the  conducting  of  his  business,  the 
cause  of  his  bankruptcy,  his  dealings  with  his  creditors  and  other 
persons,  the  amount,  kind,  and  whereabouts  of  his  property,  and, 
in  addition,  all  matters  which  may  affect  the  administration  and 
settlement  of  his  estate;  but  no  testimony  given  by  him  shall  be 
offered  in  evidence  against  him  in  any  criminal  proceeding. 

Provided^  however,  That  he  shall  not  be  required  to  attend  a  ^hen  not^** 
meeting  of  his  creditors,  or  at  or  for  an  examination  at  a  place  compelled  to 
more  than  one  hundred  and  fifty  miles  distant  from  his  home  or  f"®**^  ™®*'" 
principal  place  of  business,  or  to  examine  claims  except  when    J 
presented  to  him,  unless  ordered  by  the  court,  or  a  Judge  thereof,  claims. 
for  cause  shown,  and  the  bankrupt  shall  be  paid  his  actual  ex-    BzpeiiBas 
penses  from  the  estate  when  examined  or  required  to  attend  at  ^^^  attending 
any  place  other  than  the  city,  town,  or  village  of  his  residence.     ™**  °*'*  ' 
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Death  or  Sec  8.  Dbath  OB  Insanity  ov  Banxxufts. — a  The  death  or 
buSu'apu.^'  insanity  of  a  bankrupt  shall  not  abate  the  proceedings,  but  the 
—not  to  same  Bhall  be  conducted  and  concluded  in  the  same  manner,  so 
abate  pro-  far  as  possible,  as  though  he  had  not  died  or  become  insane: 
ceedings.  Provided,  That  in  case  of  death  the  widow  and  children  shall  be 
entTtfed  to  entitled  to  all  rights  of  dower  and  allowance  fixed  by  the  laws  of 
dower,  etc.     the  State  of  the  bankrupt's  residence. 

ProtecUon  See.  9.  Pbotbction  AND  Detention  of  Bankbufts. — a  A  bank- 
tion^of^baak-  ^^P^  shall  be  exempt  from  arrest  upon  dvil  process  except  in  the 
rapta.  following  Cases:    (1)  When  issued  from  a  court  of  bankruptcy  for 

Exemption   contempt  or  disobedience  of  its  lawful  orders;    (2)  when  issued 
from  arrest   ^j.^^  ^  State  court  having  jurisdiction,  and  served  within  such 
State,  upon  a  debt  or  claim  from  which  his  discharge  in  bank- 
ruptcy would  not  be  a  release,  and  in  such  case  he  shall  be  ex- 
empt  from  such  arrest  when  in  attendance  upon  a  court  of  bank- 
ruptcy  or  engaged  in  the  performance  of  a  duty  imposed  by  this 
Act 
Detention        b  The  Judge  may,  at  any  time  after  the  filing  of  a  petition  by  or 
0?  axftrn?na^  against  a  person,  and  before  the  expiration  of  one  month  after 
tion.  the  qualification  of  the  trustee,  upon  satisfactory  proof  by  the 

affidavits  of  at  least  two  persons  that  such  bankrupt  is  about  to 
leave  the  district  in  which  he  resides  or  has  his  principal  place  of 
business  to  avoid  examination,  and  that  his  departure  will  de- 
feat the  proceedings  in  bankruptcy,  issue  a  warrant  to  the  mar- 
shal, directing  him  to  bring  such  bankrupt  forthwith  before  the 
court  for  examination.    If  upon  hearing  the  evidence  of  the  par- 
ties  it  shall  appear  to  the  court  or  a  judge  thereof  that  the  al- 
legations are  true  and  that  it  is  necessary,  he  shall  order  such 
May  be      marshal  to  keep  such  bankrupt  in  custody  not  exceeding  ten  days, 
f?^  t°n^^'  ^^^  ^^^  imprison  him,  until  he  shall  be  examined  and  released  or 
(Uyi,  BtL       gi^e  bail  conditioned  for  his  appearance  for  examination,  from 
time  to  time,  not  exceeding  in  all  ten  days,  as  required  by  the 
court,  and  for  his  obedience .  to  all  lawful  orders  made  in  refer- 
ence thereto. 
Bztradition     See.  lO.  ExTBADiTioN  OT  Bankbupts. — a  Whenever  a  warrant 
of  bankrupts.  ^^  ^^  apprehension  of  a  bankrupt  shall  have  been  issued,  and 
he  shall  have  been  found  within  the  jurisdiction  of  a  court  other 
than  the  one  issuing  the  warrant,  he  may  be  extradited  in  the 
same  manner  in  which  persons  under  indictment  are  now  extra- 
dited from  one  district  within  which  a  district  court  has  juils> 
diction  to  ahother. 
Suits  by         See.  11.  Suits  bt  and  against  Bankbupts. — a  A  suit  which 
and  against    Is  founded  Upon  a  claim  from  which  a  discharge  would  be  a  re- 
an  rup         lease,  and  which  is  pending  against  a  person  at  the  time  of  the 
filing  of  a  petition  against  him,  shall  be  stayed  until  after  an 
—stay  until  adjudication  or  the  dismissal  of  the  petition ;   if  such  person  is 
adjudication,  adjudged  a  bankrupt,  such  action  may  be  further  stayed  until 
—further      twelve  months  after  the  date  of  such  adjudication,  or,  if  within 
^^^*  that  time  such  person  applies  for  a  discharge^  then  until  the 

question  of  such  discharge  is  determined, 
—appear-         b  The  court  may  order  the  trustee  to  enter  his  appearance  and 
an^e  of  tnia-  ^^je^d  any  pending  suit  against  the  bankrupt 

_^om-  c  A  trustee  may,  with  the  approval  of  the  court,  be  permitted  to 

meneed  prior  prosecute  as  trustee  any  suit  commenced  by  the  1  mkrupt  prior 
uon.^^^^^'  to  the  adjudication,  with  Uke  force  and  effect  as  tuough  it  had 
been  commenced  by  him. 
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d  Suits  Shall  not  be  brought  by  or  against  a  trustee  of  a  bank-  Time  tor 
rupt  estate  subsequent  to  two  years  after  the  estate  has  been  8uitB'^ag!£iut 
dosed.  tnutoM. 

See.  12.  Ck>MPOSiTioNs,  when  Gonjibmsd.— a  [A  bankrupt  may     Compost- 
offer  terms  of  composition  to  his  creditors  after,  but  not  before,  ^^^^hen 
he  has  been  examined  in  oiien  court  or  at  a  meeting  of  his  cred-  may   be  of- 
itors  and  filed  in  court  the  schedule  of  his  property  and  list  of  '^^^ 
bis  creditors,  required  to  be  filed  by  bankrupts.]     A  "bankrupt 
mny  offer,  either  before  or  after  adjudicatUmr  terms  of  composi- 
tion to  his  creditors  after,  hut  not  before,  he  has  been  examined 
in  open  court  or  at  a  meeting  of  his  creditors,  and  has  filed  in 
court  the  schedule  of  his  property  and  the  Ust  of  his  creditors  re- 
quired to  be  fUed  hy  bankrupts.    In  compositions  before  adjudi^ 
cation  the  bankrupt  shaU  file  the  required  schedules,  and  there- 
upon the  court  shaU  call  a  meeting  of  creditors  for  the  allowance 
of  claims,  examination  of  the  bankrupt,  and  preservation  or  con- 
duct  of  estates,  at  which  meeting  the  judge  or  referee  shall  pre- 
side;  and  action  upon  the  petition  for  adjudication  shall  be  d^ 
layed  until  it  shall  be  determined  lohether  such  composition  shaU 
be  confirmed.    .(Amendment  of  1910.) 

b  An  application  for  the  confirmation  of  a  composition  may  be  — appiica- 
filed  in  the  court  of  bankruptcy  after,  but  not  before,  it  has  been  ^^ing!  ^^^ 
accepted  in  writing  by  a  majority  in  number  of  all  creditors 
whose  claims  have  been  allowed,  which  number  must  represent  a 
majority  in  amount  of  such  claims,  and  the  consideration  to  be 
paid  by  the  bankrupt  to  his  creditors,  and  the  money  necessary 
to  pay  all  debts  which  have  priority  and  the  cost  of  the  proceed- 
ings, have  been  deposited  in  8uch  place  as  shall  be  designated  by 
and  subject  to  the  order  of  the  Judge. 

cA  date  and  place,  with  reference  to  the  convenience  of  the  .  ~^**®'«n^^" 
parties  in  interest,  shall  be  fixed  for  the  hearing  upon  each  ap-  ^    ^i'°8- 
plication  for  the  confirmation  of  a  composition,  and  such  objec- 
tions as  may  be  made  to  its  confirmation. 

d  The  Judge  shall  confirm  a  composition  if  satisfied  that  (1)  it  .,'~^^'*f ^~ 
ia  for  the  best  interests  of  the  creditors ;  (2)  the  bankrupt  has  flmance.^'^ 
not  been  guilty  of  any  of  the  acts  or  failed  to  perform  any  of 
the  duties  which  would  be  a  bar  to  his  discharge;  and  (3)  the 
offer  and  Its  acceptance  are  In  good  faith  and  have  not  been  made 
or  procured  except  as  herein  provided,  or  by  any  means,  prom- 
ises, or  acts  herein  forbidden. 

eUpon  the  confirmation  of  a  composition,  the  consideration    — distribu- 
shall  be  distributed  as  the  Judge  shall  direct,  and  the  case  dls-  8ideratioii!°° 
missed.     Whenevci^  a  composition  Is  not  confirmed,  the  estate 
shall  be  administered  In  bankruptcy  as  herein  provided. 

See.  13.  Compositions,   when   Set   Aside. — a  The  Judge  may,    —may     u 
upon  the  application  of  parties  in  Interest  filed  at  any  time  with-  "•*  "^^•'  " 
In  six  months  after  a  composition  has  been  confirmed,  set  the 
same  aside  and  reinstate  the  case  If  It  shall  be  made  to  appear    —upon 
upon  a  trial  that  fraud  was  practiced  In  the  procuring  of  such  f/aud.^*  ^ 
composition,  and  that  the  knowledge  thereof  has  come  to  the  pe- 
titioners since  the  confirmation  of  such  composition. 

See.  14.  DiscHABGES,  WHEN  Gbanted. — a  Any  person  may,  aft-     Discharges, 
er   the  expiration  of  one  month  and   within   the  next  twelve 
months  subsequent  to  being  adjudged  a  bankrupt,  file  an  appllca-    —applica- 
tion for  a  discharge  in  the  court  of  bankruptcy  in  which  the      "^      ' 
proceedings  are  pending;    if  it  shall  be  made  to  appear  to  the 
Judge  that  the  bankrupt  was  unavoidably  prevented  from  filing 
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it  within  tsadt  time,  it  may  be  filed  within  bat  not  after  the  es- 
piration  of  the  next  six  months. 
— hewinff  [bXhe  judge  shall  hear  the  application  for  a  discharge,  and 
ttoa!^'  *^^  Buch  proofs  and  pleas  as  may  be  made  in  opposition  thereto  by 
parties  in  interest,  at  such  time  as  will  give  parties  In  interest  a 
reasonable  opportunity  to  be  fully  heard,  and  investigate  the 
merits  of  the  application  and  discharge  the  applicant  unless  he 
has  (1)  committed  an  offense  punishable  by  imprisonment  as 
herein  provided ;  or  (2)  with  fraudulent  intent  to  conceal  his  true 
financial  condition  and  in  contemplation  of  bankruptcy,  destroyed, 
concealed,  or  failed  to  keep  books  of  account  or  records  from 
which  his  true  condition  might  be  ascertained.] 

b  The  judge  shall  hear  the  application  for  a  dUcharge,  and 
iuch  proofs  and  pleas  as  may  be  made  in  opposition  thereto  by 
parties  in  interest^  at  such  time  as  UHll  give  parties  in  interest  a 
reasonable  opportunity  to  be  fully  heard,  and  investigate  the 
merits  of  the  application  and  discharge  the  applicant  unless  he 
has  (1)  committed  an  offense  punishable  by  imprisonment  as 
herein  provided;  or  (2)  with  intent  to  conceal  his  financial  con- 
dition, destroyed,  concealed,  or  failed  to  keep  books  of  account 
Or  records  from  which  such  condition  might  be  ascertained;  or 
(S)  obtained  property  on  credit  from  any  person  upon  a  material- 
ly false  statement  in  writing  made  to  such  person  for  the  pur- 
pose of  obtaining  such  property  on  credit;  or  (4)  at  any  Umc 
subsequent  to  the  first  day  of  the  four  months  immediately  pre- 
ceding the  flUng  of  the  petition  transferred,  removed,  destroyed, 
or  concealed,  or  permitted  to  be  removed,  destroyed,  or  concealed 
any  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his 
creditors;  or  (5)  in  voluntary  proceedings  been  granted  a  dis- 
charge in  bankruptcy  within  six  years;  or  (6)  in  the  course  of 
the  proceedings  in  bankruptcy  refused  to  obey  any  lawful  order 
of  or  to  answer  any  material  question  approved  by  the  court. 
(Amendment  of  1903.)  The  judge  shall  hear  the  application  for  a 
discharge  and  such  proofs  and  pleas  as  may  be  made  in  opposi- 
tion thereto  by  the  trustee  or  other  pai-ties  in  interest,  at  such 
time  as  will  give  the  trustee  or  parties  in  interest  a  reasonable 
opportunity  to  be  fully  heard,  and  investigate  the  merits  of  the 
application  and  discharge  the  applicant  unless  he  has  (1)  coTn- 
mitted  an  offense  punishable  by  imprisonmrnt  as  herein  provided; 
or  (2)  with  intent  to  conceal  his  financial  condition,  destroyed, 
concealed,  or  failed  to  keep  books  of  account  or  records  from 
which  such  condition  might  be  ascertained;  or  (S)  obtained  money 
or  property  on  credit  upon  a  materially  fals^  statement  in  writ- 
ing, made  by  him  to  any  person  or  his  representative  for  the 
purpose  of  ohtai7iing  credit  from  such  person;  or  (4)  at  any  time 
subsequent  to  the  first  day  of  the  four  months  immediately  pre- 
ceding the  filing  of  the  petition  transferred,  removed,  destroyed, 
or  concealed,  or  permitted  to  be  removed,  destroyed,  or  concealed, 
any  of  his  property,  with  intent  to  hinder,  delay,  or  defraud  his 
creditors;  or  (5)  in  voluntary  proceedings  been  granted  a  dis- 
charge in  bankruptcy  within  six  years;  or  (6)  in  the  course  of 
the  proceedings  in  bankruptcy  refused  to  obey  any  lawful  order 
of,  or  to  answer  any  material  question  approved  by  the  court: 
Provided,  That  a  trustee  shall  not  interpose  objections  to  a  bank- 
rupt's discharge  until  he  shall  be  authorized  so  to  do  at  a  meet- 
ing of  creditors  called  for  that  purpose,    (Amendment  of  1910.) 
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cThe  oonfinnatlon  of  a  composition  shall  discharge  the  bank-    GonflnnAr 
rapt  from  his  debts,  other  than  those  agreed  to  be  paid  by  the  cha^ee  VSm 
terms  of  the  composition  and  those  not  affected  by  a  discharge.       debts. 


S«o.  16.  DiscHABOKB,  WREN  Revoksd.— ^  The  Jndge  may,  upon  Discharg- 
the  application  of  parties  in  interest  who  have  not  been  guilty  ySt^*"  "^ 
of  undue  laches,  filed  at  any  time  within  one  year  after  a  dis- 
charge shall  have  been  granted,  revoke  it  upon  a  trial  if  it  shall 
be  made  to  appear  that  it  was  obtained  through  the  fraud  of  the 
bankrupt,  and  that  the  knowledge  of  the  fraud  has  come  to  the 
petitioners  since  the  granting  of  the  discharge,  and  that  the 
'actual  facts  did  not  warrant  the  discharge.  btm** 

Seo.  16,  Go-D£BTOBs  of  Bankrupts. — a  The  liability'  of  a  per-  nabmty    not 
son  who  is  a  co-debtor  with,  or  guarantor  or  in  any  manner  a  affected  ^  by 
surety  for,  a  bankrupt  shall  not  be  altered  by  the  discharge  of  dircbwge' 
such  bankrupt  etc. 

[Seo.  17.  Debts   not   Affected   by   a    Discharge. — a  A    dis-    Debts  not 
charge  in  bankruptcy  shall  release  a  bankrupt  from  all  of  his  Such^arg^'^  * 
provable  debts,  except  such  as  (1)  are  due  as  a  tax  levied  by  the    — u.  s.  and 
United   States,   the   State,   county,   district,   or   municipality  in  ^^^®  *"'^ 
which  he  resides;    (2)  are  judgments  in  actions  for  frauds,  or     — judg- 
obtaining  property  by  false  pretenses  or  false  representations,  or  f?|S?acUon«, 
for  willful  and  malicious  injuries  to  the  person  or  property  of  etc. 
another ;   (3)  have  not  been  duly  scheduled  in  time  for  proof  and    -bairns 
allowance,  with  the  name  of  the  creditor  if  known  to  the  bank-  JJ*^  "StS*" 
rupt,  unless  such  creditor  had  notice  or  actual  knowledge  of  the 
proceedings  in  bankruptcy;    qx  (4)  were  created  by  his  fraud,     —created 
embezzlement,  misappropriation,  or  defalcation  while  acting  as  by  fraud,  ttc 
an  officer  or  in  any  fiduciary  capacity.] 

ISec.17.  Debts  not  Affected  t>y  a  Discharge, — a  A  discharge  in 
bankruptcy  shall  release  a  bankrupt  from  all  of  his  provable 
debts,  ewcept  such  as  (1)  are  due  as  a  taw  levied  by  the  United 
states,  the  State,  county,  district,  or  municipality  in  which  he 
resides;  (2)  are  liabilities  for  obtaining  property  by  false  pre* 
tenses  or  false  representations,  or  for  toillful  and  malicious  in* 
juries  to  the  person  or  property  or  another,  or  for  alimony  due  or 
to  become  due,  or  for  maintenance  or  support  of  tvife  or  child,  or 
for  seduction  of  an  unmarried  fan  ale,  or  for  criminal  conversa* 
tion;  (3)  have  not  been  duly  scheduled  in  time  for  proof  and  aU 
lov'ance,  with  the  name  of  the  creditor  if  know7i  to  the  bankrupt^ 
unless  such  creditor  had  notice  or  actual  knowledge  of  the  pro- 
reedings  in  bankruptcy;  or  (4)  were  created  by  his  fraud,  em" 
bezzlement,  misappropriation,  or  defalcation  while  acting  as  on 
officer  or  in  any  fiduciary  capacity,    (Amendment  of  1903.) 

CHAPTER  IV. 

COURTS  AND  PROCEDURE  THEREIN*  Courts    and 

procedure. 
Sec.  18.  Process.    Pleadings,    and    Adjudications. — [a  Upon 

the  filing  of  a  petition  for  involuntary  bankruptcy,  service  there-     Serrioa  of 

of,  with  a  writ  of  subpoena,  shall  be  made  upon  the  person  therein  ?o{{,ntaxT  *"" 

named  as  defendant  in  the  same  manner  that  service  of  such  bankruptcy. 

process  is  now  had  upon  the  commencement  of  a  suit  in  equity    « 

in  the  courts  of  the  United  States,  except  that  it  shall  be  re-     — retuma- 

tumable  within  fifteen  days,  unless  the  Judge  shall  for  cause  fix  JJtg*"  ^ 

a  longer  time ;   but  in  case  i)ersonal  service  can  not  be  made,  then 

notice  shall  be  given  by  publication  in  the  same  manner  and  for 

the  same  time  as  provided  by  law  for  notice  by  publication  in  cation.  ^^ 

BlkuBkr.(3d  Ed.)-08 
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suits  in  equity  in  courts  of  the  United  States.]  a  Upon  the  fiHng 
of  a  petition  for  involuntary  bankruptcy,  service  thereof,  toith  a 
writ  of  subpanOf  shall. be  made  upon  the  person  therein  named 
as  defendant  in  the  same  manner  that  service  of  such  process  is 
now  had  upon  the  commencement  of  a  suit  in  equity  in  the  courts 
of  the  United  States,  except  that  it  shall  be  returnable  v>ith^ 
fifteen  days,  unless  the  judge  shaU  for  cause  fix  a  longer  Ume; 
hut  in  case  personal  service  can  not  be  made,  then  notice  shall  be 
given  by  publication  in  the  same  manner  und  for  the  same  time 
as  provided  by  law  for  notice  by  publication  in  suits  to  enforce 
a  legal  or  equitable  lien  in  courts  of  the  United  States,  except 
that,  unless  the  judge  shall  otherwise  direct,  the  order  shall  be 
published  not  more  than  once  a  week  for  two  consecutive  weeks, 
and  the  return  day  shall  be  ten  days  after  the  last  publieation 
unless  the  judge  shall  for  cause  fix  a  longer  time.  (Amendment 
of  1903.) 

[b  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the 
petition  within  ten  days  after  the  return  day,  or  within  such 
further  time  as  the  court  may  allow.]  b  The  bankrupt,  or  any 
creditor,  may  appear  and  plead  to  the  petition  within  five  days 
after  the  return  day,  or  within  such  further  time  as  the  court 
may  allow,    (Amendment  of  1903.) 

cAll  pleadings  setting  up  matters  of  fact  shall  be  verified  un- 
der oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within 
the  time  limited,  and  controvert  the  facts  alleged  in  the  petition, 
the  judge  shall  determine,  as  soon  as  may  be,  the  issues  presented 
by  the  pleadings,  without  the  intervention  of  a  Jury,  except  in 
cases  where  a  jury  trial  is  given  by  this  Act,  and  makes  the  ad- 
judication or  dismiss  the  petition. 

e  If  on  the  last  ^y  within  which  pleadings  may  be  filed  none 
are  filed  by  the  bankrupt  or  auy  of  his  creditors,  the  Judge  shall 
on  the  next  day,  if  present,  or  as  soon  thereafter  as  practicable, 
make  the  adjudication  or  dismiss  the  petition. 

f  If  the  Judge  is  absent  from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  pending,  on  the  next  day  after 
the  last  day  on  which  pleadings  may  be  filed,  and  none  have  been 
filed  by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall 
forthwith  refer  the  case  to  the  referee. 

gUpon  the  filing  of  a  voluntary  petition  the  Judge  shall  hear 
the  petition  and  make  the  adjudication  or  dismiss  the  i>etitio]i. 
If  the  Judge  is  absent  from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  filed  at  the  time  of  the  filing,  the 
clerk  shall  forthwith  refer  the  case  to  the  referee. 

Seo.  19.  JuBY  Trials. — a  A  person  against  whom  an  involun- 
tary petition  has  been  filed  shall  be  entitled  to  have  a  trial  by 
Jury,  in  respect  to  the  question  of  his  insolvency,  except  as  herein 
otherwise  provided,  and  any  act  of  bankruptcy  alleged  in  such 
petition  to  have  been  committed,  upon  filing  a  written  applica- 
tion therefor  at  or  before  the  time  within  which  an  answer  may 
be  filed.  If  such  application  is  not  filed  within  such  time,  a  trial 
by  Jury  shall  be  deemed  to  have  been  waived. 

b  If  a  Jury  is  not  in  attendance  upon  the  court,  one  may  be 
specially  summoned  for  the  trial,  or  the  case  may  be  postponed, 
or,  if  the  case  is  pending  in  one  of  the  district  courts  within  the 
Jurisdiction  of  a  circuit  court  of  the  United  States,  it  may  be 
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certified  for  trial  to  the  circait  court  sitting  at  the  same  place* 
or  by  consent  of  parties  when  sitting  at  any  other  place  in  the 
same  district,  if  such  circuit  court  has  or  is  to  have  a  jury  first 
in  attendance. 

cThe  right  to  submit  matters  in  controversy,  or  an  alleged  of-     Lttw"  m  to 
f^nse  under  this  Act,  to  a  Jury  shall  be  determined  and  enjoyed,  ^iSSiicaWer** 
except  as  provided  by  this  Act,  according  to  the  United  States 
laws  now  in  force  or  such  as  may  be  hereafter  enacted  in  rela- 
tion to  trials  by  jury. 

See.  20.  Oaths,  ATFUtiiAxiONS. — a  Oaths  required  by  this  Act,    Oatiis,  by 


except  upon  hearings  in  court,  may  be  administered  by  (1)  ref-  StwedT*™*"" 
erees;  (2)  officers  authoriiied  to  administer  oaths  in  proceedings 
before  the  courts  of  the  United  States,  or  under  the  laws  of  the 
State  where  the  same  are  to  be  taken ;  and  (3)  diplomatic  or  con- 
sular ofiicers  of  the  United  States  in  any  foreign  country. 

b  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in    Afflrma- 
lieu  thereof,  affirm.     Any  person  who  shall  affirm  falsely  shall  ^^^^' 
be  punished  as  for  the  making  of  a  false  oath. 

See.  21.  Evidence. — [a  A  court  of  bankruptcy  may,  upon  ap-    Bridenocb 
plication  of  any  officer,  bankrupt,  or  creditor,  by  order  require  8o?y™attond- 
any  designated  person,  including  the  bankrupt,  who  is  a  compe-  «nce  oX  wli- 
tent  witness  under  the  laws  of  the  State  in  which  the  proceedings  '^®^"'* 
are  pending,  to  appear  in  court  or  before  a  referee  or  the  judge 
of  any  State  court,  to  be  examined  concerning  the  acts,  conduct, 
or  property  of  a  bankrupt  whose  estate  is  in  process  of  adminis- 
tration  under  this  Act] 

a  A  court  of  bankruptcy  may,  upon  application  of  any  officer, 
bankruptt  or  creditor,  by  order  require  any  dcBiffnated  person,  in^ 
eluding  the  bankrupt  and  his  wife,  to  appear  in  court  or  before  a 
referee  or  the  judge  of  any  State  court,  to  be  examined  concern' 
ing  the  acts,  conduct,  or  property  of  a  bankrupt  'Whose  estate  is 
in  process  of  adm^istration  under  this  Act:  Provided,  That  the 
wife  may  be  examined  only  touching  business  transacted  by  her 
or  to  which  she  is  a  party,  and  to  determine  the  fact  whether 
she  has  transacted  or  been  a  party  to  any  business  of  the  bank- 
rupt,   (Amendment  of  1903.) 

b  The  right  to  take  depositions  in  proceedings  under  this  Act  tiJJjy^i^' 
shall  be  determined  and  enjoyed  according  to  the  United  States  goy^'ni^ 
laws  now  in  force,  or  such  as  may  be  hereafter  enacted  relating 
to  the  taking  of  depositions,  except  as  herein  provided. 

c  Notice  of  the  taking  of  depositions  shall  be  filed  with  the    >-noUoe   of 
referee  in  every  case.    When  depositions  are  to  be  taken  in  op-  ^king. 
position  to  the  allowance  of  a  claim  notice  shall  also  be  served 
upon  the  claimant,  and  when  in  opposition  to  a  discharge  noticed 
shall  also  be  served  upon  the  bankrupt 

d  Certified  copies  of  proceedings  before  a  referee,  or  of  papers;    certified 
when  issued  by  the  clerk  or  referee,  shall  be  admitted  as  evi-  copies  of 
dence  with  like  force  and  effect  as  certified  copies  of  the  rec-  SJJaSj^'* 
ords  of  district  courts  of  the  United  States  are  now  or  may  here- 
after be  admitted  as  evidence.  • 

eA  certified  copy  of  the  order  approving  the  bond  of  a  trustee    .of    order 
shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the  approving 
title  to  the  property  of  the  bankrupt,  and  if  recorded  shall  im-  boiSf^ 
part  the  same  notice  that  a  deed  from  the  bankrupt  to  the  trustee 
if  recorded  would  have  imparted  had  not  bankruptcy  proceedings 
intervened. 
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-of  order  f  A  certified  copy  of  an  order  confirming  or  setting  aside  a 
oomposiuoB,  composition,  or  granting  or  setting  aside  a  discharge,  not  revoked, 
ete.  shall  be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of 

the  proceedings,  and  of  the  fact  that  the  ord^  was  made. 
— eriden'ee        gA  certified  copy  of  an  order  confirming  a  composition  shall 
ing'^utie^LD  constitute  evidence  of  the  revesting  of  th^  tittle  of  his  property 
bankrupt       in  the  bankrupt,  and  if  recorded  shall  impart  the  same  notice  , 
that  a  deed  from  the  trustee  to  the  bankrupt  if  recorded  would 
ftnpart. 
Reference        Sec  22.  Refbbencb  of  Oases  after  AojuniCATiON. — a  After  a 
er  ^udica-  Person  has  been  adjudged  a  bankrupt  the  judge  may  cause  the 
tioB.  trustee  to  proceed  with  the  administration  of  the  estate,  or  refer 

it  (1)  generally  to  the  referee  or  specially  with  only  limited  au- 
thority to  act  in  the  premises  or  to  consider  and  report  upon 
specified  issues;   or  (2)  to  any  referee  within  the  territorial  ju- 
risdiction of  the  court,  if  the  convenience  of  parties  in  interest 
will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does  not 
Transfer  of  ^^  business,  reside,  or  have  his  domicile  in  the  district 
case  to  dif-      bThe  judge  may,  at  any  time,  for  the  convenience  of  parties 
fewnt     f  •'-  Qj.  for  cause,  transfer  a  case  from  one  referee  to  another. 

Jurisdiction        ^•®"  ^^'  JUMSDICTION  OF  UniTBD  STATES  AND   STATE  COUBTS. — 

Of    United  a  The  United  States  circuit  courts  shall  have  jurisdiction  of  all 
iuSe*cour^  controversies  at  law  and  in  equity,  as  distinguished  from  pro- 
— circuit       ceedings  in  bankruptcy,  betweep  trustees  as  such  and  adverse 
courts.  claimants  concerning  the  property  acquired  or  claimed  by  the 

trustees,  in  the  same  manner  and  to  the  same  extent  only  as 
though  bankruptcy  proceedings  had  not  been  instituted  and  sadi 
controversies  had  been  between  the  bankrupts  and  such  adverse 
claimants. 
Suits  b7  [b  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in 

trustees,         ^^  courts  where  the  bankrupt,  whose  estate  is  being  administered 
brought.         by  such  trustee,  might  have  brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not  been  instituted,  unless  by  consent 
of  the  proposed  defendant.] 

b  Suits  hy  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  adamnistered  by 
such  trustee,  might  have  brought  or  prosecuted  thmn  if  proceed- 
ings in  bankruptcy  had  not  been  instituted,  unless  by  consent  of 
the  proposed  defendant,  except  suits  for  the  recovery  of  property 
under  section  sixty,  subdivision  b,  and  section  sixty-seven,  sub- 
division e,    (Amendment  of  1903.) 

b  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  administered  by 
such  trustee,  might  have  brought  or  prosecuted  them  if  proceed- 
ings in  bankruptcy  had  not  been  instituted,  unless  by  consent  of 
the  proposed  defendant,  except  suits  for  the  recovery  of  property 
under  section  sixty,  subdivision  b;    section  sixty-seven,  subdivi' 
Concwrent  ^o»  e;  and  section  severUy,  subdivision  e,    (Amendment  of  1910.) 
in' circuit '^         cThe  United  States  circuit  courts  shall  have  concurrent  juris- 
courts  and     diction  with  the  courts  of  bankruptcy,   within   their  respective 

courts    oi 

bankruptcy,     territorial  limits,  of  the  offenses  enumerated  in  this  Act* 

Appellate         '*®«'  ^^»  .JURISDICTION  OF  APPELLATE  OouRTS. — ^a  The  Supreme 

courts,  jurta-  Court  of  the  United  States,  the  circuit  courts  of  appeals  of  the 

diction  of.       United   States,   and  the   supreme  courts  of  the  Territories,   in 

vacation  In  chambers  and  during  their  respective  terms,  as  now 

^  But  see  Federal  Judicial  Code  1911,  fi  289.  aboliuhing  the  circuit  courts  of  the  United 
States. 
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or  as  they  may  be  hereafter  held,  are  hereby  Invested  with  appel- 
late jurisdiction  of  controversies  arising  in  bankruptcy  proceed-    —appeals 
ings  from  the  courts  of  bankruptcy  from  which  they  have  ap-  Jj>nj^  Srm- 
pellate  Jurisdiction  in  other  cases.     The  Supreme  Court  of  the  ized    drcuiu 
United  States  shall  exercise  a  like  Jurisdiction  from  courts  of  wad  in^  Dte- 
bankruptcy  not  within  any  organized  circuit  of  the  United  States  lumbla. 
and  from  the  supreme  court  of  the  District  of  Columbia. 

b  The  several  circuit  courts  of  appeal  shall  have  Jurisdiction  ^j^^  ^^  %^j._ 
m  equity,  either  interlocutory  or  final,  to  superintend  and  revise  cuit  court  of 
in  matter  of  law  the  proceedings  of  the  several  inferior  courts  of  *pi>^^ 
bankruptcy  within  their  Jurisdiction.     Such  power  shall  be  exer- 
cised on  due  notice  and  petition  by  any  party  aggrieved. 

(NOTE.  The  appellate  JuriBdictlon  of  the  Supreme  Court  ol  the  United 
I  States,  as  defined  in  the  foregoing  section  was  greatly  restricted  bj  the 
provisions  of  the  Act  of  Congress  of  January  28,  l91o  (38  Stat.  804)  S  1  as 
follows:  "That  the  judgments  and  decrees  of  the  circuit  courts  of  appeals 
in  all  proceedings  and  cases  arising  under  the  Bankruptcy  Act  and  in  all 
controversies  arising  in  such  proceedings  and  cases  shall  be  final,  save 
only  that  it  shall  be  competent  for  the  Supreme  Court  to  require  by  cer- 
tiorari, upon  the  petition  of  any  party  thereto,  that  the  proceeding,  case. 
or  controversy  be  certified  to  it  for  review  and  determination,  with  the 
same  power  and  authority  as  if  taken  to  that  court  by  appeal  or  writ  of 
error;  but  certiorari  shall  not  be  allowed  in  any  such  proceeding,  «ase, 
or  controversy  unless  the  petition  therefor  is  presented  to  the  Supreme 
Court  within  three  months  from  the  date  of  such  judgment  or  decree.") 


See.  25.  Appeals  and  Wbits  of  Ebbob. — a  That  appeals,  as  in     Appmls 
equity  casoH,  may  be  taken  in  bankruptcy  proceedings  from  the 
courts  of  bankruptcy  to  the  circuit  court  of  appeals  of  the  United 
States,  and  to  the  supreme  court  of  the  Territories,  in  the  fol-     —when 
•lowing  cases,  to  wit,  (1)  from  a  judgment  adjudging  or  refusing  **ken. 
to  adjudge  the  defendant  a  bankrupt ;   (2)  from  a  judgment  grant- 
ing or  denying  a  discharge ;  and  (3)  from  a  judgment  allowing  or 
rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over.     Such 
appeal  shall  be  taken  within  ten  days  after  the  judgment  appeal-     —to  b« 
ed  from  has  been  rendered,  and  may  be  heard  and  determined  by  yithin  lo 
the  appellate  court  in  term  or  vacation,  as  the  case  may  be.  —hearing. 

b  From  any  final  decision  of  a  court  of  appeals,  allowing  or  re-  Appeal  to 
jectlng  a  claim  under  this  Act,  an  appeal  may  be  had  under  such  u.  s.  Su- 
rules  and  within  such  time  as  may  be  prescribed  by  the  Supreme  p**®™®  Court. 
Court  of  the  United  States,  in  the  following  cases  and  no  other: 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two     —where 
thousand  dollars,  and  the  question  involved  is  one  which  might  *™5"'*'«j  ,j^' 
have  been  taken  on  appeal  or  writ  of  error  from  the  highest  court  ^.  '  ' 
of  a  State  to  the  Supreme  Court  of  the  United  States ;   or 

2.  Where  some  Justice  of  the  Supreme  Court  of  the  United     —where 
States  shall  certify  that  in  his  opinion  the  determination  of  the  *1J},^*°J^  ^' 
question  or  questions  involved  in  the  allowance  or  rejection  of  preme  Court 

'  such  claim  is  essential   to  a  uniform  construction  of  this  Act  Justice, 
throughout  the  United  States. 

c  Trustees  shall  not  be  required  to  give  bond  when  they  take     —truatMs 
appeals  or  sue  out  writs  of  error;  bond.*° 

d  Controversies  may  be  certified  to  the  Supreme  Court  of  the     — certlflca- 
United  States  from  other  courts  of  the  United  States,  and  the  tlon   to   Su- 
former  court  may  exercise  Jurisdiction  thereof  and  issue  writs  of  Sy^courts! 
certiorari  pursuant  to  the  provisions  of  the  United  States  laws 
*  now  in  force  or  such  as  may  be  hereafter  enacted. 

(NOTE.  The  forefl^olng  section  was  amended,  and  the  appellate  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States  restricted,  by  the  follow- 
ing prorUlon  of  Section  4  of  the  Act  of  Congress  of  January  28,  1915  (.^ 
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SUt  804):  "That  the  Judgments  and  decreea  of  the  circuit  eourU  of  ap- 
peals in  all  proceedings  and  cases  arising  under  the  Bankritptcy  Act  and 
in  all  controversies  arising  In  such  proceedings  and  cases  shall  be  final, 
save  only  that  it  shall  be  competent  for  the  Supreme  Court  to  require  by 
certiorari,  upon  the  petition  of  any  party  thereto,  that  the  proceeding,  case, 
or  controversy  be  certified  to  it  for  review  and  determination,  with  the 
same  power  and  authority  as  if  taken  to  that  court  by  appeal  or  writ  of 
error;  but  certiorari  shall  not  be  allowed  in  any  such  proceeding,  case, 
or  controversy  unless  the  petition  therefor  is  presented  to  the  Supreme 
Court  within   three  months  from  the  date  of  such  Judgment  or  decree.") 

•f^^u?T(n*°  S«««J86.  Abbitbation  of  Coivtbovebsies. — a  The  trustee  may, 
Bies.  pursuant  to  the  direction  of  the  court,  submit  to  arbitration  any 

toTy'^submit  Controversy  arising  in  the  settlement  of  the  estate, 
to.  b  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one 

Selection  of  by  the  trustee,  one  by  the  other  party  to  the  controversy,  and  the 
arbltratort.      third  by  the  two  so  chosen,  or  If  they  fail  to  agree  In  five  days 
after  their  appointment  the  court  shall  appoint  the  third  arbi- 
trator. 
Findings  of      <^  ^^  written  finding  of  the  arbitrators,  or  a  majority  of  them, 
arbitrators,     as  to  the  issues  presented,  may  be  filed  In  court  and  shall  have 
like  force  a'nd  effect  as  the  verdict  of  a  jury. 
Compro-  See.  27.  CoMPBOMisES. — a  The  trustee  may,  with  the  approval 

mtoebytnis-  pf  ^i^^  court,  compromise  any  controversy  arising  In  the  admin- 
istration of  the  estate  upon  such  terms  as  he  may  deem  for  the' 
best  interests  of  the  estate. 
Deeigna-  Seo.  28.  Designation  of  Newspapebs. — a  Courts  of  bankrupt- 

pape?i  to^""  cy  shaU  by  order  designate  a  newspaper  pubUshed  within  their 
pubiuh  no-  respective  territorial  districts,  and  In  the  county  In  which  the 
^®®*'  bankrupt  resides  or  the  major  part  of  his  property  is  situated.  In 

which  notices  required  to  be  published  by  this  Act  and  orders 
which  the  court  may  direct  to  be  published  shall  be  Inserted.  Any 
court  may  in  a  particular  case,  for  the  convenience  of  parties  in 
Interest,  designate  some  additional  newspaper  In  which  notices 
and  orders  in  such  case  shall  be  published. 
Penalty.  Seo.  29.  Offenses. — ^a  A  person  shall  be  punished,  by  Impris- 

onment for  a  period  not  to  exceed  five  years,  upon  conviction  of 
—for    mis-  the  offense  of  having  knowingly  and  fraudulently  appropriated 
property*'^"*  to  his  own  use,  embezzled,  spent,  or  unlawfully  transferred  any 
property  or  secreted  or  destroyed  any  document  belonging  to  a 
bankrupt  estate  which  came  into  his  charge  as  trustee, 
—conceal-        b  A  person  shall  be  punished,  by  Imprisonment  for  a  period 
ing  property.  ^^^^  ^^  exceed  two  years,  upon  conviction  of  the  offense  of  having 
knowingly  and  fraudulently  (1)  concealed  while  a  bankrupt,  or 
after  his  discharge,  from  his  trustee  any  of  the  property  belong- 
—faise  oath  ing  to  his  estate  in  bankruptcy ;   or  (2)  made  a  false  oath  or  ac* 
etc.  ^°**'*''**  count  in,  or  in  relation  to,  any  proceeding  in  bankruptcy ;   (3)  pre- 
—present-    sented  under  oath  any  false  claim  for  proof  against  the  estate  of 
dSmf***        ^  bankrupt,  or  used  any  such  claim  in  composition  personally  or 
by  agent,  proxy,  or  attorney,  or  as  agent,  proxy,  or  attorney;   or 
—receiving  (4)  received  any  material  amount  of  property  from  a  bankrupt  after 
property         the  filing  of  the  petition,  with  Intent  to  defeat  this  Act;   or  (6) 
ruiS!      *°  "  extorted  or  attempted  to  extort  any  money  or  property  from  any 
—extorting  person  as  a  consideration  for  acting  or  forbearing  to  act  In  bank- 
TorteariSi  to  Hiptcy  proceedings. 

•ct.  •tc.  .  c  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hun- 
dred dollars,  and  forfeit  his  office,  and  the  same  shall  thereupon 
become  vacant,  upon  conviction  of  the  offense  of  having  know- 
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Ingly  (1)  acted  as  a  referee  in  a  case  In  which  he  Is  directly  or    .-«ctiBv  «» 
indirectly  interested ;   or  (2)  purchased,  while  a  referee,  directly  referee  whM 
or  indirectly,  any  property  of  the  estate  in  bankruptcy  of  which  '^ifpS^c^i,- 
he  is  referee ;  or  (3)  refused,  while  a  referee  or  trustee,  to  permit  ins  property* 
a  reasonable  opportunity  for  the  inspection  of  the  accounts  re-  ^^ 
lating  to  the  affairs  of,  and  the  papers  and  records  of,  estates  in  ♦o""'*''T*in 
his  charge  by  parties  in  interest  when  directed  by  the  court  so  gpe^ti^    of 
to  do.  accounts. 

d  A  person  shall  not  be  prosecuted  for  any  offense  arising  an-    prosecu- 
der  this  Act  unless  the  indictment  is  found  or  the  information  is  tions  to  be  la 
filed  in  court  within  one  year  after  the  commission  of  the  of-  **'^*  ^^^' 
fense. 

Sec.  30.  RuXiEB,   Fobms,  and  Obder& — a  All  necessary   rules,     united 
forms,  and  orders  as  to  procedure  and  for  carrying  this  Act  into  States    Su- 
force  and  effect  shall  be  prescribed,  and  may  be  amended  from  to^^ke^^ 
time  to'  time,  by  the  Supreme  Court  of  the  United  States.  rules,  etc 

See.  31.  Computation    of    Time. — 9l  Whenever    time    is    enu-     ck)mputa- 
merated  by  days  in  this  Act,  or  tn  any  proceeding  in  bankruptcy,  tio«»  ^  time 
the  number  of  days  shall  be  computed  by  excluding  the  first  and 
including  the  last,  unless  the  last  f^ll  on  a  Sunday  or  holiday,  in 
which  event  the  day  last  Included  shall  be  the  next  day  there- 
after which  is  not  a  Sunday  or  a  legal  holiday. 

See.  32.  Tbansfeb  of  Cases. — a  In  the  event  petitions  are  filed     Transfer  of 


courts. 


against  the  same  person,  or  against  different  members  of  a  part-  Sm^eA  ^?d 
nership,  in  different  courts  of  bankruptcy  each  of  which  has  different 
Jurisdiction,  the  cases  shall  be  transferred,  by  order  of  the  courts 
relinquishing  Jurisdiction,  to  and  be  consolidated  by  the  one  of 
such  courts  which  can  proceed  with  the  same  for  the  greatest 
convenience  of  parties  in  interest 


CHAPTER  V. 

0FFXCEB8,    THEIB    DUTIES    AND    COMPENSATION.  Officers. 

See.  33.  Cbbation  of  Two  Offices. — ^a  The  ofBces  of  referee    o®^**     ®i 
and  trustee  are  hereby  created.  trustee  .  cre< 

See.  34.  Appointment,  Removal,  and  Distsicts  of  Refebees.  a^* 
—a  Courts  of  bankruptcy  shall,  within  the  territorial  Umits  of  appoinSmiit, 
which  they  respectively  have  Jurisdiction,  (1)  appoint  referees,  •tc. 
each  for  a  term  of  two  years,  and  may,  in  their  discretion,  remove 
them  because  their  services  are  not  needed  or  for  other  cause; 
and  (2^  designate,  and  from  time  to  time  change,  the  limits  of    — designa- 
the  districts  of  referees,  so  that  each  county,  where  the  services  tion  of  dis- 

trlcts. 

of  a  referee  are  needed,  may  constitute  at  least  one  district 

See.  35.  Qualifications  of  Refebees. — a  Individuals  shall  not  — qualiflce- 
be  eligible  to  appointment  as  referees  unless  they  are  respectively  tlons. 
(1)  competent  to  perform  the  duties  of  that  office ;  (2)  not  holding 
any  office  of  profit  or  emolument  under  the  laws  of  the  United 
States  or  of  any  State  other  than  commissioners  of  deeds,  Jus- 
tices of  the  peace,  masters  in  chancery,  or  notaries  public;  (3) 
not  related  by  consanguinity  or  affinity,  within  the  third  degree 
as  determloed  by  the  common  law,  to  any  of  the  Judges  of  the 
courts  of  bankruptcy  or  circuit  courts  of  the  United  States,  or  of 
the  Justices  or  Judges  of  the  appellate  courts  of  the  districts 
wherein  they  may  be  appointed;  and  (4)  residents  of,  or  have 
tjieir  offices  in,  the  territorial  districts  for  which  they  are  to  be 
appointed. 
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--to     take     Seo.  36.  Oaths  OF  OFFICE  OF  Refebees. — a  Referees  shall  take 
^^*  the  same  oath  of  office  as  that  prescribed  for  judges  of  United 

States  courts, 
—number         Seo.  37.  NuMBEB    OF   Refebebb. — a  Such   number   of   refereea 


shall  he  appointed  as  may  be  necessary  to  assist  In  expeditiously 
transacting  the  l)ankruptcy  business  pending  in  the  various  courts 
of  bankruptcy. 
Juriadic-  Sec.  38.  JuBisDicTiON    of    Refebees. — a  Referees   respectively 

^M  °'  '*'  *^  hereby  invested,  subject  always  to  a  review  by  the  judge,  wlth- 
—to  consid-  *^  ^^^  limits  of  their  districts  as  established  from  time  to  time, 
er  petitions.'  with  jurisdiction  to  (1)  consider  all  petitions  referred  to  them  by 
—  d  1  1  -   ^^^  clerks  and  make  the  adjudications  or  dismiss  the  petitions; 
ter  oaths,  ei-  (2)  exercise  the  powers  vested  in  courts  of  bankruptcy  for  the 
amine     wit-  administering  of  oaths  to  and  the  examination  of  persons  as  wit- 
nesses and  for  requiring  the  production  of  documents  in  proceed- 
— take  pos-ii^srs  before  them,  except  the  power  of  commitment;    (3)  ezerdoe 
session    and  the  powers  of  the  judge  for  the  taking  possession  and  releasing 
ert^'etc!"'^^^  the  property  of  the  bankrupt  in  the  event  of  the  issuance  by 
the  clerk  of  a  certificate  showing  the  absence  of  a  judge  from 
rform    ^^^  judicial  district,  or  the  division  of  the  district,  or  his  sick- 
certain    du-  ness,  or  inability  to  act;    (4)  perform  such  part  of  the  duties, 
t*«  o'  i>"ik'  except  as  to  questions  arising  out  of  the  applications  of  bank- 
courts  nipts  for  compositions  or  discharges,  as  are  by  this  Act  conferred 
on  courts  of  bankruptcy  and  as  shall  be  prescribed  by  rules  or 
orders  of  the  courts  of  bankruptcy  of  their  respective  districts, 
except  as  hepein  otherwise  provided;    and  (5)  upon  the  applica- 
tion of  the  trustee  during  the  examination  of  the  bankrupts,  or 
empk)ymcnt  *  ^^^^  proceedings,  authorize  the  employment  of  stenographers  at 
of    stenog-  the  expense  of  the  estates  at  a  compensation  not  to  exceed  ten 
raphers.         cents  per  folio  for  reporting  and  transcribing  the  proceedings. 

Referees'  Seo.  39.  Duties    of    Refebees. — a  Referees    shall    (1)    declare 

**^eciare     <lividends  and  prepare  and  deliver  to  trustees  dividend  sheets 

dividends.      showing  the  dividends  declared  and  to  whom  payable;    (2)  ex- 

— examine    amine  all  schedules  of  property  and  lists  of  creditors  filed  by 

s|^eduie6,       bankrupts  and  cause  such  as  are  incomplete  or  defective  to  be 

—furnish     aniended ;    (3)  furnish   such  information  concerning  the  estates 

Information,  in  process  of  administration  before  them  as  may  be  requested  by 

*^'  the  parties  in  interest;    (4)  give  notices  to  creditors  as  herein 

Uces*^^    ^^  provided ;    (5)  make  up  records  embodying  the  evidence^  or  the 

—prepare     substance  thereof,  as  agreed  upon  by  the  parties  in  all  contested 

records,  etc.    matters  arising  before  them,   whenever   requested  to  do   so  by 

either  of  the  parties  thereto,  together  with  their  findings'  there- 

— prepare     in,  and  transmit  them  to  the  judges;    (6)  prepare  and  file  the 

schedules,       schedules  of  property  and  lists  of  creditors  required  to  be  filed 

by  the  bankrupts,  or  cause  the  same  to  be  done,  when  the  bank- 

— preserve    rupts  fall,  refuse,  or  neglect  to  do  so;    (7)  safely  keep,  perfect* 

'   and  transmit  to  the  clerks  the  records,  herein  required  to  be  kept 

papers^to^*    by  them,  when  the  cases  are  concluded;    (8)   transmit  to   the 

clerics,  etc.     clerks  such  papers  as  may  be  on  file  before  them  whenever  the 

same  are  needed  in  any  proceedings  in  courts,  and  in  like  manner 

secure  the  return  of  such  papers  after  they  have  been  used,  or,  If 

it  be  imprkcticable  to  transmit  the  original  papers,  transmit  cer- 

— preeerve    tifled  copies  thereof  by  mail;    (9)  upon  application  of  any  party 

c  vidence,  etc.  ^  interest,  preserve  the  evidence  taken  or  the  substance  thereof 

as  agreed  upon  by  the  parties  before  them  when  a  stenographer 

—obtain       jg  ^ot  in  attendance;   and  (10)  whenever  their  respective  offices 

naners    etc  »  x     ^  »- 

are  in  the  same  cities  or  towns  where  the  courts  of  bankruptcy 
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eonyeue,  call  upon  and  receive  from  the  clerks  all  papers  filed 
in  courts  of  bankruptcy  which  have  been  referred  to  them. 

b  Referees  shall  not  (1)  act  in  cases  in  which  they  are  directly     --pottoaol 
or  indirectly  interested ;   (2)  practice  as  attorneys  and  counselors  *'  int«««tod. 
at  law  in  any  bankruptcy  proceedings;    or  (3)  purchase,  directly 
or  indirectly,  any  property  of  an  estate  in  bankruptcy. 

See.  40i  CoMFBNfiATioN  OF  BEi<^B££8. — [a  Beforees  shall  re-  compenu- 
ceive  as  full  compensation  for  their  services,  payable  after  they  enSi.**' 
are  rendered,  a  fee  of  ten  dollars  deposited  with  the  clerk  at  the 
time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not 
required  from  a  voluntary  bankrupt,  and  from  estates  which 
have  been  administered  before  them  one  per  centum  commissions 
on  sums  to  be  paid  as  dividends  and  commissions,  or  one  half  of 
one  per  centum  on  the  amount  to  be  paid  to  creditors  upon  the 
confirmation  of  a  composition.]  a  Referees  shall  receive  as  full 
compensation  for  their  services,  payable  after  they  are  rendered, 
a  fee  of  fifteen  dollars  deposited  with  the  clerk  at  the  time  the 
petition  is  filed  in  each  case,  except  when  a  fee  is  not  required 
from  a  voluntary  hankrupt,  and  twenty- five  cents  for  every  proof 
of  claim  filed  for  allowance,  to  he  paid  from  the  estate,  if  any, 
as  a  part  of  the  cost  of  administration,  and  from  estates  which 
have  been  administered  before  them  one  per  centum  commissions 
on  all  moneys  disbursed  to  creditors  hy  the  trustee,  or  one-half 
of  one  per  centum  on  the  amount  to  "be  paid  to  creditors  upon  th^ 
confirmation  of  a  composition,    (Amendment  of  1903.) 

b  Whenever  a  case  is  transferred  from  one  referee  to  another  — oa  trans- 
the  judge  shall  determine  the  proportion  in  which  the  fee  and  S'^J^oSer!'^* 
commissions  therefor  shall  be  divided  between  the  referees. 

c  In  the  event  of  the  reference  of  a  case  being  revoked  before    —where 
It  is  concluded,  and  when  the  case  is  especially  referred,  the  judge  y^kSl^*^*  '*' 
shall  determine  what  part  of  the  fee  and  commissions  shall  be 
paid  to  the  referee. 

See.  41.  CoNTEKFTS  BEFORE  Refebees. — ^a  A  persou  shall  not,    Contempt 
in  proceedings  before  a  referee,  (1)  disobey  or  resist  any  lawful  ^JJ,* 
order,  process,  or  writ ;  (2)  misbehave  during  a  hearing  or  so  near 
the  place  thereof  as  to  obstruct  the  same ;   (3)  neglect  to  produce^ 
after  having  been  ordered  to  do  so,  any  pertinent  document;   or 
(4)  refuse  to  appear  after  having  been  subpoenaed,  or,  upon  ap- 
pearing, refuse  to  take  the  oath  as  a  witness,  or,  after  having 
taken  the  oath,  refuse  to  be  examined  according  to  law:    Pro-    when  wlt- 
vided^  That  no  person  shall  be  required  to  attend  as  a  witness  "^^iJed^  to  2^ 
before  a  referee  at  a  place  outside  of  the  State  of  his  residence,  tend. 
and  more  than  one  hundred  miles  from  such  place  of  residence, 
and  only  in  case  his  lawful  mileage  and  fee  iox  one  day's  attend- 
ance shall  be  first  paid  or  tendered  to  him. 

b  The  referee  shall  certify  the  facts  to  the  Judge,  if  any  per-    contempt 
son  shall  do  any  of  the  things  forbidden  in  this  section.     The  proceeding!. 
Judge  shall  thereux>on,  in  a  summary  manner,  hear  the  evidence    —penalty. 
as  to  the  acts  complained  of,  and,  if  it  is  such  as  to  warrant  him 
In  so  doing,  punish  such  person  in  the  same  manner  and  to  the 
same  extent  as  for  a  contempt  committed  before  the  court  of 
bankruptcy,  or  commit  such  person  upon  the  same  conditions  as 
if  the  doing  of  the  forbidden  act  had  occurred  with  reference  to 
the  process  of,  or  in  the  presence  of,  the  court. 

Soc.  42.  Records  of  Referees. — a  The  records  of  all  proceed-    Records  of 
ings  in  each  case  before  a  referee  shall  be  kept  as  nearly  as  may    -.manner 
be  in  the  same  manner  as  records  are  now  kept  in  equity  cases  in  oi  keeping, 
circuit  courts  of  the  United  States, 
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• 

b'  A  record  of  the  proceedings  In  each  case  shall  be  kept  in  a 
separate  book  or  books,  and  shall,  together  with  the  papers  on 
file,  constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings 
shall,  when  the  case  is  concluded  before  the  referee,  be  certified 
to  by  him,  and,  together  with  such  papers  as  are  on  file  before 
him,  be  transmitted  to  the  court  of  bankruptcy  and  shall  there 
remain  as  a  part  of  the  records  of  the  court 
Referees'         See.  43.  Refereb's  Absence  ob  Disabiutt. — a  Whenever  the 


di"*biifty°'  office  of  a  referee  is  vacant,  or  its  occupant  is  absent  or  disquali- 
^  '  fied  to  act,  the  judge  may  act,  or  may  appoint  another  referee,  or 
--fliiingva-  another  referee  holding  an  appointment  under  the  same  court 

^^^'  may,  by  order  of  the  judge,  temporarily  fill  the  vacancy. 


Trustees.  S«c.  44.  Appointment  op  Tbubtees. — a  The  creditors  of  a 
bankrupt  estate  shall,  at  their  first  meeting  after  the  adjudication 
or  after  a  vacancy  has  occurred  in  the  office  of  trustee,  or  after 
an  estate  has  been  reopened,  or  after  a  composition  has  been  set 
aside  or  a  discharge  revoked,  or  if  there  is  a  vacancy  in  the  of* 

mmt^*"*     flee  of  trustee,  appoint  one  trustee  or  three  trustees  of  such  es- 
tate.   If  the  creditors  do  not  appoint  a  trustee  or  trustees  as 
herein  provided,  the  court  shall  do  so. 
— fiuaUflca-      Seo.  45.  Qualifications  or  Tbustees. — a  Trustees  may  be  (1) 

lions.  Individuals  who  are  respectively  competent  to  perform  the  duties 

of  that  office,  and  reside  or  have  an  office  In  the  judicial  district 
within  which  they  are  appointed,  or  (2)  corporations  authorized 
by  their  charters  or  by  law  to  act  in  such  capacity  and  having 
an  office  in  the  judicial  district  within  which  they  are  appointed. 
— dea^    or     gee.  46.  Death  ob  Removal  of  Tbustees. — ^a  The  death  or  re- 

'^HBuUs'  not  moval  of  a  trustee  shall  not  abate  any  suit  or  proceeding  which 

to  abat^  etc  he  is  prosecuting  or  defending  at  the  time  of  his  death  or  removal, 
but  the  same  may  be  proceeded  with  or  defended  by  his  joint 
trustee  or  successor  in  the  same  manner  as  though  the  same  had 
been  commenced  or  was  being  defended  by  such  joint  trustee  alone 
or  by  such  successor. 
—^Vj"  Sec.  47.  Duties   of   Tbustees. — a  Trustees   shall   respectively 

■pecin  ^^  account  for  and  pay  over  to  the  estates  under  their  control  all 

Interest  received  by  them  upon  property  of  such  estates;  (2) 
[collect  and  reduce  to  money  the  property  of  the  estates  for  which 
they  are  trustees,  under  the  direction  of  the  court,  and  close  up 
the  estate  as  expeditiously  as  is  compatible  with  the  best  ia- 
terests  of  the  parties  in  interest;]  collect  and  reduce  to  money 
the  property  of  the  estates  for  which  they  are  trustees,  under 
the  direction  of  the  court,  and  close  up  the  estate  as  expeditiously 
as  is  compatible  with  the  hest  interests  of  the  parties  in  interest; 
and  such  trustees,  as  to  all  property  in  the  custody  or  coming  into 
the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  loith  ' 
all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien 
by  legal  or  equitable  proceedings  thereon;^  and  also,  as  to  aU 
property  not  in  the  custody  of  the  bankruptcy  court,  shall  be . 
deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a 
judgment  creditor  holding  an  execution  duly  returned  unsatis^ 
fled,  (Amendment  of  1910);  (3)  deposit  all  money  received  by 
them  in  one  of  the  designated  depositories;  (4)  disburse  money 
only  by  check  or  draft  on  the  depositories  in  which  it  has  been 
deposited ;  (5)  furnish  such  information  concerning  the  estates  of 
which  they  are  trustees  and  their  administration  as  may  be  re- 
quested by  parties  in  interest ;  (6)  keep  regular  accounts  showing 
all  amounts  received  and  from  what  sources  and  all  amounts  ex- 
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pended  and  on  what  acconnts ;  (7)  lay  before  the  final  meeting  of 
the  creditors  detailed  statements  of  the  administration  of  the 
estates;  (8)  make  final  reports  and  file  fihal  accounts  with  the 
courts  fifteen  days  before  the  days  fixed  for  the  final  meetings  of 
the  creditors;  (9)  pay  dividends  within  ten  days  after  they  are 
declared  by  the  referees;  (10)  report  to  the  courts,  in  writing, 
the  condition  of  the  estates  and  the  amounts  of  money  on  hand, 
and  such  other  details  as  may  be  required  by  the  courts,  within 
the  first  month  after  their  appointment  and  every  two  months 
thereafter,  unless  otherwise  ordered  by  the  courts;  and  (11)  set 
apart  the  bankrupt's  exemptions  and  report  the  items  and  esti- 
mated yalue  thereof  to  the  court  as  soon  as  practicable  after 
their  appointment. 

b  Whenever  three  trustees  have  been  appointed  for  an  estate,    .— eosenr- 
the  concurrence  of  at  least  two  of  them  shall  be  necessary  to  the  '*?^*j®rt*^ 
validity  of  their  evelry  act  concerning  the  administration  of  the  aeceMary/ 
estate. 

c  The  trustee  shall,  within  thirty  days  after  the  a4judicationf 
Ide  a  certified  copy  of  the  decree  of  -adjudication  in  the  office 
where  conveyances  of  real  estate  are  recorded  in  every  county 
where  the  bankrupt  owns  real  estate  not  exempt  from  execution^ 
and  pay  the  fee  for  such  filing,  and  he  shall  receive  a  compensO' 
Hon  of  fifty  cents  for  eac\  copy  so  filed,  which,  together  with  the 
filing  fee,  shall  be  paid  out  of  the  estate  of  the  hankrupt  as  a 
part  of  the  costs  and  disbursements  of  the  proceedings.  (Amend- 
ment of  1903.) 

See.  48.  Compensation    of    Trustees. — [a  Trustees    shall    re*    Trustee** 
ceive,  as  full  compensation  for  their  services,  payable  after  they  compensa- 
are  rendered,  a  fee  of  five  dollars  deposited  with  the  clerk  at  the  ^*??jg^ 
time  the  petition  is  filed  in  each  Case,  except  when  a  fee  is  not 
required  from  a  voluntary  bankrupt,  and  from  estates  which  they    _^»mm^. 
have  administered,  such  commissions  on  sums  to  be  paid  as  divi-  sions. 
dends  and  commissions  as  may  be  allowed  by  the  courts,  not  to 
exceed  three  per  centum  on  the  first  five  thousand  dollars  or  less, 
two  per  centum  on  the  second  five  thousand  dollars  or  part  there- 
of, and  one  per  centum  on  such  sums  in  excess  of  ten  thousand 
dollars.]    a  Trustees  shall  receive  for  their  services,  payable  aft" 
er  they  are  rendered,  a  fee  of  five  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when 
a  fee  is  not  required  from  a  voluntary  bankrupt,  and  from  es* 
tates  which  they  have  administered  such  CA/fnmissUms  on  all  mot^ 
eys  disbursed  by  them  as  may  be  all^yw^d  by  the  courts,  not  to 
exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less, 
four  per  centum  on  monej/s  in  excess  of  five  hundred  dollars  and 
less  than  fifteen  hundred  dollars,  two  per  centum  on  moneys  in 
excess  of  fifteen  hundred  dollars  and  less  than  ten  thousand  doU 
tars,  and  one  per  centum  on  moneys  in  excess  of  ten  thousand 
dollars.    And  in  case  of  the  confirmation  of  a  composition  after 
the  trustee  has  qualified  the  court  may  allow  him,  as  compensa- 
tion,  not  to  exceed  one-half  of  one  per  centum  of  the  amoitnt  to 
be  paid  the  creditors  on  such  composition,    (Amendment  of  1903.) 

b  In  the  event  of  an  estate  being  administered  by  three  trus- 
tees instead  of  one  trustee  or  by  successive  trustees,  the  court 
shall  apportion  the  fees  and  commissions  between  them  accord-    .^ppor- 
ing  to  the  services  actually  rendered,  so  that  there  shall  not  be  tionment 
paid  to  trustees  for  the  administering  of  any  estate  a  greater  Jii^oiS^'* 
amount  than  one  trustee  would  be  entitled  to. 
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— ^ith-  c  The  court  may,  In  its  dlsoretlon,  withhold  all  compensation 

kolding  of.  tpQi^  any  trustee  who  has  been  removed  for  cause. 

(NOTE.— The  Act  of  Congress  of  June  25.  1910.  36  Stac.  S38.  anieuded  the 
foregoing  forty-eightb  section  by  striking  out  the  ^hole  of  it,  and  substi- 
tuting the  section  which  immediately  follows,  hearing  the  same  number.) 

Sec.  48.  Co^cpei^sation  of  tbustkes,  beceivebs  and  mabshals: 

"(a)  Trustees  shall  receive  for  their  services,  payable  after 
they  are  rendered,  a  fee  of  five  dollars  deposited  with  the  clerk 
at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee 
is  not  required  from  a  voluntary  bankrupt,  and  such  commis- 
sions on  all  moneys  disbursed  or  turned  over  to  any  person,  in- 
cluding lien  holders,  by  them,  as  may  be  allowed  by  the  courta, 
not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or 
less,  four  per  centum  on  moneys  in  excess  of  five  hundred  dol- 
lars and  less  than  fifteen  hundred  dollars,  two  per  centum  on 
moneys  in  excess  of  fifteen  hundred  dollars  and  less  than  ten 
thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of 
ten  thousand  dollars.  And  in  case  of  the  confirmation  of  a  com- 
position after  the  trustee  has  qualified  the  court  may  allow  him, 
as  compensation,  not  to  exceed  one-half  of  one  per  centum  of  the 
amount  to  be  paid  the  creditors  on  such  composition. 

"(b)  In  the  event  of  an  estate  being  administered  by  three  tra» 
tees  instead  of  one  trustee  or  by  successive  trustees,  the  court 
shall  apportion  the  fees  and  commissions  between  them  according 
to  the  services  actually  rendered,  so  that  there  shall  not  be  paid 
to  trustees  for  the  administering  of  any  estate  a  greater  amount 
than  one  trustee  would  be  entitled  to. 

"(c)  The  court  may,  in  its  discretion,  withhold  all  compensa- 
tion from  any  trustee  who  has  been  removed  for  cause. 

"(d)  Receivers  or  marshals  appointed  pursuant  to  section  two, 
subdivision  three,  of  this  Act  shall  receive  for  their  services, 
payable  after  they  are  rendered,  compensation  by  way  of  com- 
missions upon  the  moneys  disbursed  or  turned  over  to  any  person. 
Including  lien  holders,  by  them,  and  also  upon  the  moneys  turned 
over  by  them  or  afterwards  realized  by  the  trustees  from  prop- 
erty turned  over  in  kind  by  them  to  the  trustees,  as  the  court  may 
allow,  not  to  exceed  six  per  centum  on  the  first  five  hundred  dol- 
lars or  less,  four  per  centum  on  moneys  In  excess  of  five  hun- 
dred dollars  and  less  than  one  thousand  five  hundred  dollars,  two 
per  centum  on  moneys  in  excess  of  one  thousand  five  hundred 
dollars  and  less  than  ten  thousand  dollars,  and  one  per  centum 
on  moneys  in  excess  of  ten  thousand  dollars:  Provided,  That  in 
case  of  the  confirmation  of  a  composition  such  commissions  shall 
not  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid 
creditors  on  such  compositions:  Provided  further.  That  when  the 
receiver  or  marshal  acts  as  a  mere  custodian  and  does  not  carry 
on  the  business  of  the  bankrupt  as  provided  in  clause  five  of  sec- 
tion two  of  this  Act,  he  shall  not  receive  nor  be  allowed  In  any 
form*  or  guise  more  than  two  per  centum  on  the  first  thousand 
dollars  or  less,  and  one-half  of  one  per  centum  on  all  above  one 
thousand  dollars  on  moneys  disbursed  by  him  or  turned  over  by 
him  to  the  trustee  and  on  moneys  subsequently  realized  from 
property  turned  over  by  him  in  kind  to  the  trustee:  Provided 
furthei'.  That  before  the  allowance  of  compensation  notice  of  ap- 
plication therefor,  specifying  the  amount  asked,  shall  be  given  to 
creditors  in  the  manner  indicated  In  section  fifty-eight  of  this  Act 


s  - 


50)  U.  S.  BANKRUPTCY  LAW  OP  JULY  1,  1808  16C5 


"(e)  Where  the  business  is  conducted  by  trustees,  marshals,  or 
receivers,  as  provided  in  clause  five  of  section  two  of  this  Act,  the 
court  may  allow  such  officers  additional  compensation  for  such 
services  by  way  of  commissions  upon  the  moneys  disbursed  or 
turned  over  to  any  person,  including  lien  holders,  by  them,  and, 
in  cases  of  receivers  or  marshals,  also  upon  the  moneys  turned 
over  by  them  or  afterwards  realized  by  the  trustees  from  prop- 
erty turned  over  in  kind  by  them  to  the  trustees;  such  commis- 
sions not  to  exceed  six  per  centum  on  the  first  five  hundred  dol- 
lars or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred 
dollars  and  less  than  one  thousand  five  hundred  dollars,  two  per 
centum  on  moneys  in  excess  of  one  thousand  five  hundred  dol- 
lars and  less  than  ten  thousand  dollars,  and  one  per  centum  on 
moneys  in  excess  of  ten  thousand  dollars:  Provided^  That  in  case 
of  the  confirmation  of  a  composition  such  commissions  shall  not 
exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid  cred- 
itors on  such  composition:  Provided  further,  That  before  the  al- 
lowance of  compensation  notice  of  application  therefor,  specifying 
the  amount  asked,  shall  be  given  to  creditors  In  the  manner  in- 
dicated in  section  fifty-eight  of  this  Act" 

Seo.49.  Accounts  and  Papbbs  of  Teustees. — a  The  accounts     Truatooo* 
and  papers  of  trustees  shall  be  open  to  the  inspection  of  officers  nccounta  vai 
and  all  parties  in  Interest  p^p*^"- 

Seo.  50.  Bonds  or  Referees  and  Tbustees. — a  Referees,  be-  ^on6B  oc 
fore  assuming  the  duties  of  their  offices,  and  within  such  time 
as  the  district  courts  of  ^he  United  States  having  jurisdiction 
shall  prescribe,  shall  respectively  qualify  by  entering  Into  bond 
to  the  United  States  in  such  sum  as  shall  be  fixed  by  such  courts, 
not  to  exceed  five  thousand  dollars,  with  such  Sureties  as  shall 
be  approved  by  such  courts,  conditioned  for  the  faithful  perform- 
ance of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of  their  of-  tajg?*  *"**' 
fidal  duties,  and  within  ten  days  after  their  appointment,  or 
within  such  further  time,  not  to  exceed  five  days,  as  the  court 
may  permit,  shall  respectively  qualify  by  entering  into  bond  to 
the  United  States,  with  such  sureties  as  shall  be  approved  by 
the  courts,  conditioned  for  the  faithful  performance  of  their  of- 
ficial duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  t,^^"^. 
after  the  adjudication,  or  after  a  vacancy  has  occurred  in  the 
office  of  trustee,  or  after  ah  estate  has  been  reopened,  or  after  a 
composition  has  been  set  aside  or  a  discharge  revoked.  If  there  is 
a  vacancy  in  the  office  of  trustee,  shall  fix  the  amount  of  the 
bond  of  the  trustee;   they  may  at  any  time  increase  the  amount    ~*™^"'*|^. 
of  the  bond.     If  the  creditors  do  not  fix  the  amount  of  the  bond  Seaaed. 
of  the  trustee  as  herein  provided  the  court  shall  do  so.  ' 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  the  prlj^Jty!' 
property  of  sureties.  value. 

e  There  shall  be  at  least  two  sureties  upon  each  bond.  —two    n««- 

t  The  actual  value  of  the  property  of  the  sureties,  over  and  •"*'y* 
above  their  liabilities  and  exemptions,  on  each  bond  shall  equal  p^ei^Sn*  * 
at  least  tlie  amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sure-    —corpora- 
ties  upon  bonds,  or  authorized  by  law  to  do  so,  may  be  accepted  {J°°*  ™*^ 
as  sureties  upon  the  bonds  of  referees  and  trustees  whenever  the 
courts  are  satisfied  that  the  rights  of  all  parties  in  interest  wUl 
be  thereby  amply  protected. 
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h  Bonds  of  referees,  trustees,  and  designated  depositors  shall 
be  filed  of  record  In  the  office  of  the  clerk  of  the  court  and  may 
be  sued  upon  in  the  name  of  the  United  States  for  the  use  of  any 
person  Injured  by  a  breach  of  their  conditions. 

i  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to 
the  United  States,  for  any  penalties  or  forfeitures  Incurred  by 
the  bankrupts  under  this  Act,  of  whose  estates  they  are  re- 
spectively trustees. 
J  Joint  trustees  may  give  joint  or  several  bonds, 
k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein 
provided  and  within  the  time  limited,  he  shall  be  deemed  to  have 
declined  his  appointment,  and  such  failure  shall  create  a  vacancy 
in  his  office. 

1  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent 
to  two  years  after  the  alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bon(^  shall  not  be  brought  subsequent 
to  two  years  after  the  estate  has  been  closed. 

See.  51.  Duties  of  Clebks. — a  Clerks  shall  respectively  (1) 
account  for,  as  for  other  fees  received  by  them,  the  clerk's  fee 
paid  in  each  case  and  such  other  fees  as  may  be  received  for  cer- 
tified copies  of  records  which  may  be  prepared  for  persons  other 
than  officers;  (2)  collect  the  fees  of  the  clerk,  referee,  and  trus- 
tee in  each  case  instituted  before  filing  the  petition,  except  the 
petition  of  a  proposed  voluntary  bankrupt  which  is  accompanied 
by  an  affidavit  stating  that  the  petitioner  is  without,  and  can  not 
obtain,  the  money  with  which  to  pay  such  fees;  (3)  deliver  to 
the  referees  upon  application  all  papers  which  may  be  referred 
to  them,  or,  if  J;he  offices  of  such  referees  are  not  in  the  same 
cities  or  towns  as  the  offices  of  such  clerks,  transmit  such  papers 
by  mail,  and  in  like  manner  return  papers  which  were  received 
from  such  referees  after  they  have  been  used;  (4)  and  within 
ten  days  after  each  case  has  been  closed  pay  to  the  referee^ 
if  the  case  was  referred,  the  fee  collected  for  him,  and  to  the 
trustee  the  fee  collected  for  him  at  the  time  of  filing  the  petition. 
See.  52.  Ck)MPENSATiON  of  Clebks  and  Mabsualb. — a  Clerks 
shall  respectively  receive  as  full  compensation  for  their  service 
to  each  estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not 
required  from  a  voluntary  bankrupt 

b  Marshals  shall  respectively  receive  from  the  estate  where  an 
adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise 
provided,  for  the  performance  of  their  services  in  proceedings  in 
bankruptcy,  the  same  fees,  and  account  for  them  in  the  same 
way,  as  they  are  entitled  to  receive  for  the  performance  of  the 
same  or  similar  services  in  other  cases  in  accordance  with  laws 
now  in  force,  or  such  as  may  be  hereafter  enacted,  fixing  the 
compensation  of  marshals. 

Sec.  53.  Duties  of  Attobnet-Genebal. — a  The  Attorney-Gen- 
eral shall  annually  lay  before  Congress  statistical  tables  showing 
for  the  whole  country,  and  by  States,  the  number  of  cases  dur- 
ing the  year  of  voluntary  and  involuntary  bankruptcy;  the 
amount  of  the  property  of  the  estates;  the  dividends  paid  and 
the  expenses  of  administering  such  estates;  and  such  other  like 
information  as  he  may  deem  important 

See.  54.  Statistics  of  Bankbuptct  Pbogbedino& — a  Officers 
shall  furnish  in  writing  and  transmit  by  mail  such  information  as 
is  within  their  knowledge,  and  as  may  be  shown  by  the  records 
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and  papers  in  their  posseseion,  to  the  Attorney-General^  for  statUh 
tical  purposesi  within  ten  days  after  bdng  requested  by  him  to 
do  so. 

CHAPTER  VL 

CREDiTOBS.  Ortdlton. 

Sec.  66.  Meetinqs  of  Gbbditors. — ^a  The  court  shall  cause  the  ^,""^^*  fS* 
first  meeting  of  the  creditors  of  a  bankrupt  to  be  held,  not  less  i^  ^ 
than  ten  nor. more  than  thirty  days  after  the  adjudication,  at  the 
county  seat  of  the  county  in  which  the  bankrupt  has  had  his 
principal  place  of  business,  resided,  or  had  his  domicile;  or  if 
that  place  would  be  manifestly  inconvenient  as  a  place  of  meeting 
for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who  does  not 
do  business,  reside,  or  have  his  domicile  within  the  United  States, 
the  court  shall  fix  a  place  for  the  meeting  which  is  the  most  con- 
venient for  parties  in  interest.  If  such  meeting  should  by  any 
mischance  not  be  held  within  such  time,  the  court  shall  fix  the 
date,  as  soon  as  may  be  thereafter,  when  it  shall  be  held. 

b  At  the  first  meeting  of  creditors  the  Judge  or  referee  shall     --prMidtng 
preside,  and,  before  proceeding  with  the  other  business,  may  al-  ^^^*  **** 
low  or  disallow  the  claims  of  creditors  there  presented,  and  may 
publicly  examine  the  bankrupt  or  cause  him  to-be  examined  at 
the  instance  of  any  creditor* 

c  The  creditors  shall  at  each  meeting  take  such  steps  as  may    Creditors' 
be  pertinent  and  necessary  for  the  promotion  of  the  best  inter-    °  ^' 
esfs  of  the  estate  and  the  enforcement  of  this  Act 

d  A  meeting  of  •  creditors*  subsequent  to  the  first  one,  may  be    --subu- 
held  at  any  time  and  place  when  all  of  the  creditors  who  have  ?i^  ©f." 
secured  the  allowance  of  their  claims  sign  a  written  consent  to 
hold  a  meeting  at  such  time  and  place. 

e  The  court  shall  call  a  meeting  of  creditors  whenever  one-  — eaii  of 
fourth  or  more  in  number  of  those  who  have  proven  their  claims  JJ^^**'  ^^ 
shall  ^e  a  written  request  to  that  effect;  if  such  request  is 
signed  by  a  majority  of  such  creditors,  which  number  represents 
a  majority  in  amount  of  such  claims,  and  contains  a  request^for 
such  meeting  to  be  held  at  a  designated  place,  the  court  shall  call 
such  meeting  at  such  place  within  thirty  days  after  the  date  of 
the  filing  of  the  request 

f  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a    —final 
final  meeting  of  creditors  shall  be  ordered.  ™®®*  °*' 


Sec.  66.  VoTEBs  at  Meetings  o»  Creditobs. — a  Creditors  shall    Voting    at 
pass  upon  matters  submitted  to  them  at  their  meetings  by  a  ma-  meetinss. 
Jority  vote  in  number  and  amount  of  claims  of  all  creditors  whose 
claims  have  been  allowed  and  are  present,  except  as  herein  oth- 
erwise provided. 

b  Creditors  holding  claims  which  are  secured  or  have  priority    —holders 
shall  not,  in  respect  to  such  claims,  be  entitled  to  vote  at  cred-  ciaim8!**not 
itors'  meetings,  nor  shall  such  claims  be  counted  in  computing  entitled,   etc. 
either  the  number  of  creditors  or  the  amount  of  their  claims, 
unless  the  amounts  of  such  claims  exceed  the  values  of  such  se- 
curities or  priorities,  and  then  only  for  such  excess. 

See.  67.  Pboof  and  Allowance  op  Claims. — a  Proof  of  claims  ciSms.^  ^^ 
shall  consist  of  a  statement  under  oath,  in  writing,  signed  by  a    -K)f  Vhat 
creditor  setting  forth  the  claim,  the  consideration  therefor,  and  ^  oov^st,     ' 
whether  any,  and,  if  so  what,  securities  are  held  therefor,  and 
whether  any,  and,  if  so  what,  payments  have  been  made  thereon. 
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and  that  the  sum  claimed  is  justly  owing  from  the  bankrupt  to  tiim 
creditor. 

b  Whenever  a  claim  is  founded  upon  an  instrument  of  writing, 
such  instrument,  unless  lost  or  destroyed,  shall  be  filed  with  the 
proof  of  claim.  If  such  instrument  is  lost  or  destroyed,  a  state- 
ment of  such  fact  and  of  the  circumstances  of  such  loss  or  de- 
struction shall  be  filed  under  oath  with  the  claim.  After  the 
claim  is  allowed  or  disallowed,  such  instrument  may  be  with- 
drawn by  permission  of  the  court,  upon  leaving  a  copy  thereof 
on  file  with  the  claim. 

c  Claims  after  heing  proved  may,  for  the  purpose  of  allowance, 
be  filed  by  the  claimants  in  the  court  where  the  proceedings  are 
pending  or  before  the  referee  if  the  case  has  been  referred. 

d  Claims  which  have  been  duly  proved  shall  be  allowed,  uiwn 
receipt  by  or  upon  presentation  to  the  court,  unless  objection  to 
their  allowance  shall  be  made  by  parties  in  Interest,  or  their  con- 
sideration be  continued  for  cause  by  the  court  upon  its  own  mo- 
tion. 

e  Claims  of  secured  creditors  and  those  who  have  priority  may 
be  allowed  to  enable  such  creditors  to  participate  in  the  pro- 
ceedings at  creditors*  meetings  held  prior  to  the  determination  of 
the  value  of  their  securities  or  priorities,  but  shall  be  allowed  for 
such  sums  only  as  to  the  courts  seem  to  be  owing  over  and  abov* 
the  value  of  their  securities  or  priorities. 

f  Objections  to  claims  shall  be  heard  and  determined  as  soon 
as  the  convenience  of  the  court  and  the  best  interests  of  the  es- 
tates and  the  claimants  will  permit. 

[g  The  claims  of  creditors  who  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  shall  surrender  their  pref- 
erences.] 

g  The  claims  of  creditors  who  have  received  preferences,  void- 
able  under  section  sixty,  subdivision  &,  or  to  whom  conveyances, 
transfers t  assignments,  or  incumbrances,  void  or  voidable  under 
section  sUcty-sevcn,  subdivision  c,  have  been  made  or  given,  shaU 
not  be  allowed  unless  such  creditors  shall  surrender  such  prefer^ 
ends,  conveyances,  transfers,  assignments,  or  incumbrances, 
(Amendment  of  1903.) 

h  The  value  of  securities  held  by  secured  creditors  shall  be 
determined  by  converting  the  same  into  money  according  to  the 
terms  of  the  agreement  pursuant  to  which  such  securities  were 
delivered  to  such  creditors  or  by  such  creditors  and  the  trustee, 
by  agreement,  arbitration,  compromise,  or  litigation,  as  the  court 
may  direct,  and  the  amount  of  such  value  shall  be  credited  upon 
such  claims,  and  a  dividend  shall  be  paid  only  on  the  unpaid 
balance. 

1  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate 
is  secured  by  the  indlvidoal  undertaking  of  any  person,  fails  to 
prove  such  claim,  such  person  may  do  so  in  the  creditor's  name, 
and  if  he  discharge  such  undertaking  in  whole  or  in  part  he  shall 
be  subrogated  to  that  extent  to  the  rights  of  the  creditor. 

J  Debts  owing  to  the  United  States,  a  State,  a  county,  a  dis- 
trict, or  a  municipality  as  a  penalty  or  forfeiture  shall  not  be 
allowed,  except  for  the  amount  of  the  pecuniary  loss  sustained 
by  the  act,  transaction,  or  proceeding  out  of  which  the  penalty 
or  forfeiture  arose,  with  reasonable  and  actual  costs  occasioned 
thereby  and  such  interest  as  may  have  accrued  thereon  according 
to  law. 
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k  Claims  which  have  been  allowed  may  be  reconsidered  for    ReoosaM- 
cause  and  reallowed  or  rejected  in  whole  or  in  part,  according  to  cuinu^  ^'^ 
the  equities  of  the  case,  before  but  not  after  the  estate  has  been 
closed. 

1  Whenever  a  claim  shall  have  been  reconsidered  and  rejected,  of"JJJS«5L 
in  whole  or  in  part,  upon  which  a  dividend  has  been  paid,  the 
trustee  may  recover  from  the  creditor  the  amount  of  the  dividend 
received  upon  the  claim  if  rejected  in  whole,  or  the  proportional 
part  thereof  if  rejected  only  in  part 

m  The  claim  of  any   estate   which  is  being  administered   in     Claims  of 
bankruptcy  against  any  like  estate  may  be  proved  by  the  trustee  ^"p^  ^Jgainit 
and  allowed  by  the  court  in  the  same  manner  and  upon  like  terms  another. 
as  the  claims  of  other  creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt  estate  sub-     Time  for 
sequent  to  one  year  after  the  adjudication;   or  if  they  are  liqui-  J^uiiMf 
dated  by  litigation  and  the  final  judgment  therein  is  rendered 
within  thirty  days  before  or  after  the  expiration  of  such  time^ 
then  within  sixtjr  days  after  the  rendition  of  such  judgment: 
Provided,  That  the  right  of  infants  and  insane  persons  ^yithout    —of  fn- 
guardians,  without  notice  of  the  proceedings,  may  continue  six  '*''*■•  •^^ 
months  longer. 

8eo«  58.  Notices  to  Cbeditobs.--a   [Creditors  shall  have  at    Notice  t» 
least  ten  days'  notice  by  mail,  to  their  respective  addresses  as  c^'^Htowi. 
they  appear  in  the  list  of  creditors  of  the  bankrupt,  or  as  after« 
wards  filed  with  the  papers  in  the  case  by  the  creditors,  unless     -7«nie« 
they  waive  notice  in  writing,  of  (1)  all  examinations  of  the  U^nk-  ****~»  •^ 
rupt;    (2)  all  hearings  upon  applications  for  the  confirmation  of 
compositions  or  the  discharge  of  bankrupts;    (3)  all  meetings  of 
creditors ;    (4)  all  proposed  sales  of  property ;   (5)  the  declaration 
and  time  of  payment  of  dividends;   (6)  the  filing  of  the  final  ac* 
counts  of  the  trustee,  and  the  time  when  and  the  place  wh^e  they 
will  be  examined  and  passed  upon;    (7)  the  proposed  compromise 
of  any  controversy,  and  (8)  the  proposed  dismissal  of  the  pro* 
ceedings.] 

Oreditors  shall  have  at  least  ten  clays'  notice  by  mail,  to  their 
respective  addresses  as  they  appear  in  the  list  of  creditors  of  the 
bankrupt,  or  as  afterwards  filed  with  the  papers  in  the  case  by  the 
creditors,  unless  they  tcaiye  notice  in  tcriting,  of  (1)  all  exa/imnc^ 
tions  of  the  bankrupt;  (2)  all  hearings  upon  applications  for  the 
confirmation  of  compositions;  (3)  all  meetings  of  creditors;  (Jf)  all 
proposed  sales  of  property;  (5)  the  declaration  and  time  of  payment 
of  dividends;  (6)  the  filing  of  the  final  accomUs  of  the  trustee,  and 
the  time  when  and  the  place  where  they  will  be  examined  and 
passed  upon;  (1)  the  proposed  compromise  of  any  controversy: 
(8)  the  proposed  dismissal  of  the  proceedings,  and  (9)  there  shall 
be  thirty  days*  notice  of  all  applications  for  the  discharge  of 
bankrupts.    (Amendment  of  1910.) 

b  Notice  to  creditors  of  the  first  meeting  shall  be  published  at  me^ng"* 
least  once  and  may  be  published  such  number  of  additional  times 
as  the  court  may  direct;    the  last  publication  shall  be  at  least    _otj|„  ^^ 
one  week  prior  to  the  date  fixed  for  the  meeting.    Other  notices  tices. 
may  be  published  as  the  court  shall  direct. 

c  All  notices  shall  be  given  by  the  referee,  unless  otherwise  eree. 
ordered  by  the  judge. 

Sec.  59.  Who  mat  File  and  Dismiss  Petitions. — a  Any  quali-  ^ho^may  flie. 
fled  person  may  file  a  petition  to  be  adjudged  a  voluntary  bank-  ^^s  yoiun- 
rupt.  tary     bank- 

b  Three  or  more  creditors  who  have  provable  claims'  against  "*^*" 
any  person  which  amount  in  the  aggregate,  in  excess  of  the  value 
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of  secnrities  held  by  them.  If  any,  to  five  hundred  dollars  or  ovor; 
or  if  all  of  the  creditors  of  such  person  are  less  than  twelve  In 
number,  then  one  of  such  creditors  whose  claim  equals  sodi 
amount  may  file  a  petition  to  have  him  adjudged  a  bankrupt 

c  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk 
and  one  for  serrice  on  the  bankrupt. 

d  If  it  be  averred  in  the  petition  that  the  creditors  of  the  bank- 
rupt are  less  than  twelve  in  number,  and  less  than  three  cred- 
itors have  joined  as  petitioners  therein,  and  the  answer  avers  the 
existence  of  a  large  number  of  creditors,  there  shall  be  filed  with 
the  answer  a  list  under  oath  of  all  the  creditors,  with  their  adr 
dresses,  and  thereupon  the  court  shall  cause  all  such  creditors  to 
be  notified  of  the  pendency  of  such  petition  and  shall  delay  the 
hearing  upon  such  petition  for  a  reasonable  time,  to  the  end  that 
parties  in  interest  shall  have  an  opportunity  to  be  heard;  if 
upon  such  hearing  it  shall  appear  that  a  sufficient  number  have 
joined  in  such  petition,  or  if  prior  to  or  during  such  hearing  a 
sufficient  number  shall  join  therein,  the  case  tiay  be  proceeded 
with,  but  otherwise  it  shall  be  dismissed. 

e  In  computing  the  number  of  creditors  of  a  bankrupt  for  the 
purpose  of  determining  how  many  creditors  must  join  in  the  pe- 
tition, such  creditors  as  were  employed  by  him  at  the  time  of 
the  filing  of  the  petition  or  are  related  to  him  by  consanguinity 
or  affinity  within  the  third  degree,  as  determined  by  the  com- 
mon law,  and  have  not  joined  in  the  petition,  shall  not  be  counted. 

f  ^Creditors  other  than  original  petitioners  may  at  any  time 
enter  their  appearance  and  join  in  the  petition,  or  file  an  answer 
and  be  heard  in  opposition  to  the  prayer  of  the  petition. 

g  [A  voluntary  or  involuntary  petition  shall  not  be  dismissed 
by  the  petitioner  or  petitioners  or  for  want  of  prosecution  or  by 
consent  of  parties  until  after  notice  to  the  creditors.] 

A  voluntary  or  involuntary  petition  shall  not  he  dismissed  by 
the  petitioner  or  petitioners  or  for  want  of  prosecution  or  hy 
consent  of  parties  until  after  notice  to  the  creditors,  und  to  that 
end  the  court  shall,  before  entertaining  an  application  for  dis- 
missal f  require  the  bankrupt  to  fiSe  a  list,  under  oath,  of  all  hit 
creditors,  with  their  addresses,  and  shall  cause  notice  to  be  sent 
to  all  such  creditors  of  the  pendency  of  such  application^  and 
shall  delay  the  hearing  thereon  for  a  reasonable  time  to  allow 
all  Creditors  and  parties  in  interest  opportunity  to  be  heard^ 
(Amendment  of  1910.) 

Seo.  60.  Pbefebred  Gbbditobs.— [a  A  person  shall  be  deemed 
to  have  given  a  preference  if,  being  insolvent,  he  has  procured  or 
suffered  a  judgment  to  be  entered  against  himself  in  favor  of 
any  person,  or  made  a  transfer  of  any  of  his  property,  and  the 
effect  of  the  enforcement  of  such  judgment  or  transfer  will  be 
to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  of  such  creditors  of  the  same  class.] 

a  A  person  shall  be  deemed  to  have  given  a  preference  if,  be- 
ing insolvent,  he  has,  within  four  months  before  the  filing  of  the 
petition,  or  after  the  filing  of  the  petition  and  before  the  adfudi' 
cation,  procured  or  suffered  a  judgment  to  be  entered  against 
himself  in  favor  of  any  person,  or  made  a' transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement  of  such  judgment  or 
transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  of  such  creditors 
of  the  same  class.  Where  the  prefere^ice  consists  in  a  transfer, 
such  period  of  four  months  shall  not  expire  until  four  months 
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after  the  date  of  the  recording  or  registering  of  the  transfer^  if 
}iy  lav>  iw>h  recording  or  registering  is  required,  (Amendment  of 
1903.) 

.  [b  If  a  bankrupt  shall  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and  the  person  receiving  it, 
or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  it  was  intended  thereby  to 
give  a  preference,  it  shall  be  voidable  by  the  trustee,  and  he  may 
recover  the  property  or  its  value  from  such  person.] 

b  If  a  bankrupt  shall  have  given  a  preference,  and  the  person 
receiving  it,  or  to  he  benefited  thereby,  or  his  agent  acting  there" 
in,  shall  have  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee^ 
and  he  may  recover  the  property  or  its  value  from  such  person. 
And,  for  the  purpose  of  such  recovery,  any  court  of  bankruptcy, 
as  hereinbefore  defined,  and  any  State  court  tchich  would  have 
had  jurisdiction  if  bankruptcy  had  not  intervened^  shall  have 
concurrent  jurisdiction,    (Amendment  of  1903.) 

b  If  a  bankrupt  shaU  have  procured  or  suffered  a  judgment  to 
be  entered  against  him  in  favor  of  any  person  or  have  made  a 
transfer  of  any  of  his  property,  and  if,  at  the  time  of  the  trans^ 
fer,  or  of  the  entry  of  the  judgment,  or  of  the  recording  or  reg* 
iitering  of  the  transfer  if  by  law  recording  or  registering  thereof 
is  required,  and  being  within  four  months  before  the  filing  of  the 
petition  in  bankruptcy  or  after  the  filing  thereof  and  before  the 
adjudication,  the  bankrupt  be  insolvent  and  the  judgment  or 
transfer  then  operate  as  a  preference,  and  the  person  receiving  it 
or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  then 
have  reasonable  cause  to  believe  that  the  enforcement  of  such 
judgment  or  transfer  toould  effect  a  preference,  it  shall  be  void* 
able  by  the  trustee  and  he  may  recover  the  property  or  its  value 
from  such  person.  And  for  the  purpose  of  such  recovery  any 
court  of  bankruptcy,  as  hereinbefore  defined,  and  any  state  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  inter- 
vened,  shall  have  concurrent  jurisdiction,    (Amendment  of  1910.) 

c  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith 
gives  the  debtor  further  credit  without  security  of  any  kind  for 
property  which  becomes  a  part  of  the  debtor's  estates,  the  amount 
of  such  new  credit  remaining  unpaid  at  the  time  of  the  adjudi- 
cation in  bankruptcy  may  be  set  off  against  the  amount  which 
would  otherwise  be  recoverable  from  him. 

d  If  a  debtor  shall,  directly  or  indirectly,  in  contemplation  of 
the  filing  of  a  petition  by  or  against  him,  pay  money  or  transfer 
property  to  an  attorney  and  counselor  at  law,  solicitor  in  equity, 
or  proctor  in  admiralty  for  services  to  be  rendered,  the  trans- 
action shall  be  reexamined  by  the  court  on  petition  of  the  trus- 
tee or  any  creditor  and  shall  only  be  held  valid  to  the  extent  of 
a  reasonable  amount  to  be  determined  by  the  court,  and  the  ex- 
cess may  be  recovered  by  the  trustee  for  the  benefit  of  the  estate. 


Pr«f0r«Qo% 
when   glTta. 


-^ol4»bl» 


Preferred 
creditor    giv- 
1ns  further 
credit,  etc 

—set  oft  of 
new  credit 

PajmentB 
to  attorney!, 
etc. 


— reexami' 
nation  ot 


CHAPTER  VIL 


ESTATES. 


Bstates. 


8eo.61.  Depobitobibs    fob   Money. — ^a  Courts   of   bankruptcy    Depoeito- 
shall  designate,  by  order,  banking  institutions  as  depositories  for  money?' 


1672 


APPENDIX 


( Chap.  Vn 


^boaO. 


BzpensM 
of     adminls- 
torlng  es- 
totM. 


—report 
and    approT- 
al. 

Debts 
proved. 

—fixed   lia- 
bility. 


of 
■Qlt  due,  etc. 


—costs    In- 
curred      bfr* 
fore  filing 
petition. 

—on     open 
account 

— Judg- 
ments»  etc. 


Allowance 
of      unliqui- 
dated claims. 


Debts   bar- 
ing  priority. 


—order 
payment. 

—cost  of 
preserving 
estate. 

—filing 
fees. 


of 


—cost  of 
administra- 
tion, etc. 


the  money  of  bankrupt  estates,  as  convenient  as  may  be  to  the 
residences  of  trustees,  and  shall  require  bonds  to  the  United 
States,  subject  to  their  approval,  to  be  given  by  such  banking  in- 
stitutions, and  may  from  time  to  time  as  occasion  may  require^ 
by  like  order  increase  the  number  of  depositories  or  the  amount 
of  any  bond  or  change  such  depositories. 

Seo.  62.  Expenses  of  Administering  Estates. — a  The  actual 
and  necessary  expenses  incurred  by  officers  in  the  administration 
of  estates  shall,  except  where  other  provisions  are  made  for 
their  payment,  be  reported  in  detail,  under  oath,  and  examined 
and  approved  or  disapproved  by  the  court  If  approved,  they 
shall  be  paid  or  allowed  out  of  the  estates  In  which  they  were 
incurred. 

Sec.  63.  Debts  which  may  be  Proved. — a  Debts  of  the  bank- 
rupt which  may  b©  proved  and  allowed  against  his  estate  which 
are  (1)  a  fixed  liability,  as  evidenced  by  a  judgment  or  an  instru- 
ment in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the 
petition  against  him,  whether  then  payable  or  not,  with  any  in- 
terest thereon  which  would  have  been  recoverable  at  that  date 
or  with  a  rebate  of  interest  upon  such  as  were  not  then  payable 
and  did  not  bear  interest ;  (2)  due  as  costs  taxable  against  an  in- 
voluntary bankrupt  who  was  at  the  time  of  the  filing  of  Uie  peti- 
tion against  him  plaintiff  in  a  cause  of  action  which  would  pass 
to  the  trustee  and  which  the  trustee  declines  to  prosecute  after 
notice;  (3)  founded  upon  a  claim  for  taxable  costs  incurred  in 
good  faith  by  a  creditor  before  the  filine  of  the  netitlon  In  an 
action  to  recover  a  provable  debt;  (4)  founded  upon  an  open 
account,  or  upon  a  contract  express  or  implied;  and  (5)  founded 
upon  provable  debts  reduced  to  judgments  after  the  filing  of  the 
petition  and  before  the  consideration  of  the  bankrupt's  applica- 
tion for  a  discharge,  less  costs  incurred  and  interests  accrued 
after  the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of 
such  judgments. 

b  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to 
application  to  the  court,  be  liquidated  in  such  manner  as  it  shall 
direct,  and  may  thereafter  be  proved  and  allowed  against  his 
estate. 

Sec.  64.  Debts  which  have  Priority. — ^a  The  court  shall  or- 
der the  trustee  to  pay  all  taxes  legally  due  and  owing  by  the 
bankrupt  to  the  United  States,  State,  county,  district,  or  mu- 
nicipality in  advance  of  the  payment  of  dividends  to  creditors, 
and  upon  filing  the  receipts  of  the  proper  public  officers  for  such 
payment  he  shall  be  credited  with  the  amount  thereof,  and  in 
case  any  question  arises  as  to  the  amount  or  legality  of  any  such 
tax  the  same  shall  be  heard  and  determined  by  the  court. 

b  The  debts  to  have  priority,  except  as  herein  provided,  and  to 
be  paid  in  full  out  of  bankrupt  estates,  and  the  order  of  pay- 
ment shall  be  (1)  the  actual  and  necessary  cost  of  preserving  the 
estate  subsequent  to  filing  the  petition ;  [(2)  the  filing  fees  paid 
by  creditors  in  involuntary  cases ;]  (2)  the  filing  fees  paid  6y  cred- 
itors in  involuntary  cases,  and,  where  property  of  the  l)ankrupt, 
transferred  or  concealed  by  him  either  before  or  after  the  fiUng 
of  the  petition,  shall  have  been  recovered  for  the  benefit  of  the 
estate  of  the  bankrupt  by  the  efforts  and  at  the  expense  of  one 
or  more  creditors,  the  reasonable  expenses  of  such  recovery 
(Amendment  of  1903) ;  (3)  the  cost  of  administration,  including 
the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter 
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provided  by  the  laws  of  the  United  States,  and  one  reasonable 
attorney's  fee,  for  the  professional  services  actually  rendered,  Ir- 
respective of  the  number  of  attome3's  employed,  to  the  petitioning 
creditors  In  involuntary  cases,  to  the  bankrupt  in  Involuntary 
cases  while  performing  the  duties  herein  prescribed,  and  to  the 
bankrupt  in  voluntary  cases,  as  the  court  may  allow;   (4)  [wages    —wages  of 
due  to  workmen,  clerks,  or  servants  which  have  been  earned  with-  workmen, 
in  three  mouths  before  the  date  of  the  commencement  of  pro- 
ceedings, not  to  exceed  three  hundred  dollars  to  each  claimant;] 
wages  dii€   to   workmen,   clerks,   traveling   or  city  salesmen,  or 
servants  which  have  been  earned  icithin  three  months  hcfore  the 
date  of  commencement  of  proceedings,  not  to  exceed  three  hun- 
dred dollars  to  each  claimant  (Amendment  of  June  15,  1906) ;  and     —owing   to 
(5)  debts  owing  to  any  person  who  by  the  laws  of  the  States  or  Sed^to  ^prl- 
the  United  States  is  entitled  to  priority.  ority,  sto. 

c  In  the  event  of  the  confirmation  of  a  composition  being  set     Payment  a 
aside,  or  a  discharge  revoked,  the  property  acquired  by  the  bank-  ciaima  accru- 
rupt  In  addition  to  his  estate  at  the  time  the  composition  was  compositiom, 
confirmed  or  the  adjudication  was  made  shall  be  applied  to  the  ^*'*  **■' 
payment  In  full  of  the  claims  of  creditors  for  property  sold  to  him  voiulS?  J£L 
on  credit,  In  good  faith,  while  such  composition  or  discharge  was 
in  force,  and  the  residue,  if  any,  shall  be  applied  to  the  payment 
of  the  debts  which  were  owing  at  the  time  of  the  adjudication. 

8ec.  65.  Declaration  and  Payment  of  Dividends. — a  Divi-  Divldanda. 
dends  of  an  equal  per  centum  shall  be  declared  and  paid  on  all  wTciaima?^ 
allowed  claims,  except  such  as  have  priority  or  are  secured. 

[b  The  first  dividend  shall  be  declared  within  thirty  days  after  y^j^^^^jSJ^ 
the  adjudication,  if  the  money  of  the  estate  in  excess  of  the 
amount  necessary  to  pay  the  debts  which  have  priority  and  such 
claims  as  have  not  been,  but  probably  will  be,  allowed  equals  five 
per  centum  or  more  of  such  allowed  claims.    Dividends  subsequent     — Bubaa* 
to  the  first  shall  be  declared  upon  like  terms  as  the  first  and  as  ^^^^^ 
often  as  the  amount  shall  equal  ten  per  centum  or  more  and  upon 
closing  the  estate.    Dividends  may  be  declared  oftener  and  in 
smaller  proportions  if  the  judge  shall  so  order.] 

h  The  first  dividend  shall  he  declared  uoithin  thirty  days  after 
the  adjudv^ation,  if  the  money  of  the  estate  in  excess  of  the 
amount  necessary  to  pay  the  debts  which  have  priority  and  such 
claims  as  have  not  been,  hut  probably  will  be,  allowed  equals  five 
per  centum  or  more  of  such  allowed  claims.  Dividends  subse* 
quent  to  the  first  shall  he  declared  upon  like  terms  as  the  first 
and  as  often  as  the  amount  shall  equal  ten  per  centum  or  more 
and  upon  closing  the  estate.  Dividends  may  he  declared  oftener 
and  in  smaller  proportions  if  the  judge  shall  so  order:  Provided, 
That  the  first  dividend  shall  not  include  more  than  fifty  per 
centum  of  the  money  of  the  estate  in  excess  of  the  amount  neo 
essary  to  pay  the  debts  which  have  priority  and  such  claims  as 
probably  will  be  allowed:  And  provided  further.  That  the  final 
dividend  shall  not  be  declared  within  three  months  after  the 
first  dividend  shall  be  declared,    (Amendment  of  1903.) 

c  The  rights  of  creditors  who  have  received  dividends,  or  in      — credltora 
whose  favor  final  dividends  have  been  declared,  shall  not  be  af-  nc^^^^affectad 
fected  by  the  proof  and  allowance  of  claims  subsequent  to  the  by  proof  of 
date  of  such  payment  or  declarations  of  dividends ;   but  the  cred-  ciaim8,"ato. 
Itors  proving  and  securing  the  allowance  of  such  claims  shall  be 
paid  dividends  equal  in  amount  to  those  already  received  by  the 
other  i^redltors  if  the  estate  equals  so  much  before  such  other 
creditors  are  paid  any  further  dividends. 
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—prefer-  d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  bj 

J?i«®  ^}J^^'  *  court  without  the  United  States  and  also  by  a  court  of  bank- 
ruptcy, creditors  residing  within  the  United  States  shall  first  be 
paid  a  dividend  equal  to  that  received  in  the  court  without  the 
United  States  by  other  creditors  before  creditors  who  have  re- 
ceived a  dividend  in  such  courts  shall  be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt 

right  To  'col-  estate  any  greater  amount  than  shall  accrue  pursuant  to  the  pro- 
lect  visions  of  this  Act 

divide'nd™***       Sec.  66.  Unclaimed    Dividends. — ^a  Dividends    which    remain 
—after  6      unclaimed  for  six  months  after  the  final  dividend  has  been  de- 
tttto^*^^  rt*^^  clared  shall  be  paid  by  the  trustee  into  court 

b  Dividends  remaining  unclaimed  for  one  year  shall,  under  the 
yeai\  dfstrib-  direction  of  the  court,  be  distributed  to  the  creditors  whose  claims 
uted.  have  been  allowed  but  not  paid  In  full,  and  after  such  claims  have 

-H>f  minors,  been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt:  Prth 
fHded,  That  in  case  unclaimed  dividends  belong  to  minors  such 
minors  may  have  one  year  after  arriving  at  majority  to  claim 
such  dividends. 
Ltena.  See.  67.  Liens. — a  Claims  which  for  want  of  record  or  for 

ed^'cuSms'*'  other  reasons  would  not  have  been  valid  liens  as  against  the 
sot  claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens  against 

Us  estate, 
--trustea  b  Whenever  a  creditor  is  prevented  from  enforcing  his  rights 

to  Mghts  of  ^^  against  a  Hen  created,  or  attempted  to  be  created,  by  his  debtor, 
creditor.         who  afterwards  becomes  a  bankrupt,  the  trustee  of  ♦ie  estate  of 
such  bankrupt  shall  be  subrogated  to  and  may  enforce  such  rlghta 
of  such  creditor  for  the  benefit  of  the  estate, 
ment^'etc^'     ^  "^  ^^°  Created  by  or  obtained  in  or  pursuant  to  any  suit  or 
crea;ed  with-  proceeding  at  law  or  In  equity,  including  an  attachment  upon 
in  4jnonths,  mesne  process  or  a  judgment  by  confession,  which  was  begun 
solved.         ~  against  a  person  within  four  months  before  the  filing  of  a  petl* 
tlon  In  bankruptcy  by  or  against  such  person  shall  be  dissolved 
anT*were*^n-  ^^  *^®  adjudication  of  such  person  to  be  a  bankrupt  If  (1)  it 
solvent  appears  that  said  lien  was  obtained  and  permitted  while  the  de- 

fendant was  Insolvent  and  that  its  existence  and  enforcement  will 
work  a  preference,  or-  (2)  the  party  or  parties  to  be  benefited  there- 
by had  reasonable  cause  to  believe  the  defendant  was  Insolvent 
and  In  contemplation  of  bankruptcy,  or  (3)  that  such  lien  was 
sought  and  permitted  in  fraud  of  the  provisions  of  this  Act;  or 
If  the  dissolution  of  such  lien  would  militate  against  the  best  in* 
terests  of  the  estate  of  such  person  the  same  shall  not  be  die* 
solved,  but  the  trustee  of  the  estate  of  such  person,  for  the  benefit 
of  the  estate,  shall  be  subrogated  to  the  rights  of  the  holder  of 
such  lien  and  empowered  to  perfect  and  enforce  the  same  in  hla 
name  as  trustee  with  like  force  and  effect  as  such  holder  might 
have  done  had  not  bankruptcy  proceedings  Intervened. 
innA  ^  [Lleiis  given  or  accepted  in  good  faith  and  not  In  contempla- 
Sdti^  •tS:  tlon  of  or  in  fraud  upon  this  Act,  and  for  a  present  consideration, 
which  have  been  recorded  according  to  law,  if  record  thereof  vras 
necessary  in  order  to  Impart  notice,  shall  not  be  affected  by  this 

t] 

d  Liens  given  or  accepted  in  good  faith  and  not  in  contemplO' 
tion  of  or  in  fraud  upon  this  Act,  and  for  a  present  consideration, 
which  have  heen  recorded  according  to  law,  if  record  thereof 
was  necessary  in  order  to  impart  notice,  shall,  to  the  extent  of 
such  present  consideration  only,  not  &e  affected  "by  this  Aek 
(Amendment  of  1910.) 
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'  •  That  all  oonyeyanoes^  tranafen,  aaslsmnents^  or  Incmnbrano-    ^^^^SL 
m  of  bla  property,  or  any  part  thereof,  made  or  given  by  a  per^.^^^J^u^' 
son  adjudged  a  bankrupt  under  the  provisions  of  this  Act  sub-  to  act  and 
sequent  to  the  pas^ge  of  this  Act  and  within  four  months  prior  montSi  of' 
to  the  filing  of  the  petition,  with  the  intent  and  purpose  on  his  paution. 
part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them,    —to  de- 
shall  be  null  and  void  as  against  the  creditors  of  such  debtor,  ex-  ^^'  *^ 
cept  as  to  purchasers  in  good  faith  and  for  a  present  fair  con-    ^^roporty 
sideration;  and  all  property  of  the  debtor  conveyed,  transferred,  remainB  part 
ast&gned,  or  encumbered  as  aforesaid  shall,  if  he  be  adjudged  a  <*'  au^ta. 
bankrupt,  and  the  same  is  not  exempt  from  execution  and  lia- 
bility for  debts  by  the  law  of  his  domicile,  be  and  remain  a  part 
of  the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his. 
said  trustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the 
same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors.    And   all  conveyances,  transfers,  or  incumbrances  of     Oonyey- 
his  property  made  by  a  debtor  at  any  time  within  four  months  ^^i  ^our 
prior  to  the  filing  of  the  petition  against  him,  and  while  insol-  months  of 
vent,  which  are  held  null  and  void  as.  against  the  creditors  of  i^^^^'^* 
such  debtor  by  the  laws  of  the  State,  Territory,  or  District  in  a^^stata'"*' 
which  such  property  is  situate,  shall  be  deemed  null  and  void  un-  laws. 
der  this  Act  against  the  creditors  of  such  debtor  if  he  be  adjudged  — void  iiiid« 
a  bankrupt,  and  such  property  shall  pass  to  the  assignee  and  be  ^'  ^^ 
by  him  reclaimed  and  recovered  for  the  benefit  of  the  creditors 
of  the  bankrupt    For  the  purpose  of  such  recovery  any  court  of 
bankruptcy  as  hereinbefore  defined,  and  any  State  court  which 
would  have  had  jurisdiction  if  bankruptcy  had  not  intervened, 
shall  have  concurrent  jurisdiction.    (Amendment  of  1903.) 

f  That  all  levies,  Judgments,  attachments,  or  other  liens,  ob-    Liens,  ate., 
tained  through  legal  proceedings  against  a  person  who  is  insol-  £rou^     la- 
vent,  at  any  time  within  four  months  prior  to  the  filing  of  a  pe-  gai    proceed- 
tition  in  bankruptcy  against  him,  shall  be  deemed  null  and  void  ^^* 
in  case  he  is  adjudged  a  bankrupt,  and  the  property  affected  by    "■^°**»  ^^• 
the  Idey,  Judgment,  attachment,  or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from  the  same,  and  shall  pass  to 
the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the    —property 
court  shall,  on  due  notice,  order  that  the  right  under  such  levy,  Srus^^ 
Judgment,  attachment,  or  other  lien  shall  be  preserved  for  the 
benefit  of  the  estate;   and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as 
aforesaid.    And  the  court  may  order  such  conveyance  as  shall     Court  may 
be  necessary  to  carry  the  purposes  of  this  section  into  effect:  yeyances?^" 
Provided,  That  nothing  herein  contained  shall  have  the  effect  to     Purchaser 
destroy  or  Impair  the  title  obtained  by  such  levy.  Judgment,  at-        ▼•i^^- 
tachment,  or  other  lien,  of  a  bona  fide  purchaser  for  value  who 
shall  have  acquired  the  same  without  notice  or  reasonable  cause 
for  inquiry. 

Sec  68.  Set-Offs    and    Gountebolaims. — a  In    all    cases    of    ^•*"****j^ 
mutual  debts  or  mutual  credits  between  the  estate  of  a  bankrupt  ^iq^"'^ 
and  a  creditor  the  account  shall  be  stated  and  one  debt  shall  be 
set  off  against  the  other,  and  the  balance  only  shall  be  allowed  or    — aUowed. 
paid. 

b  A  setoff  or  counterclaim  shall  not  be  allowed  in  favor  of  j^j^^*  ^' 
any  debtor  of  the  bankrupt  which  (1)  is  not  provable  against 
the  estate;   or  (2)  was  purchased  by  or  transferred  to  him  after 
the  filing  of  the  petition,  or  within  four  months  before  such  filing. 
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with  a  view  to  such  use  and  with  knowledge  or  notice  that  such 
bankrupt  was  insolvent,  or  had  committed  an  act  of  bankruptcy. 
Possession      g^o.  69.  POSSESSION  OF  PROPERTY. — a  A  Judge  may,  upon  sati^ 
of    prope  y.  f^^^j.^  proof,  by  aflBdavlt,  that  a  bankrupt  against  whom  an  in- 
voluntary petition  has  been  filed  and  is  pending  has  committed 
an  act  of  bankruptcy,  or  has  neglected  or  is  neglecting,  or  is  about 
—when         to  SO  neglect  his  property  that  it  has  thereby  deteriorated  or  is 
may^be^Miz-  thereby  deteriorating  or  is  about  thereby  to  deteriorate  in  value, 
ed.  issue  a  warrant  to  the  marshal  to  seize  and  hold  it  subject  to 

—bond  to     further  orders.    Before  such  warrant  is  issued  the  petitioners 
indemnify,      applying  therefor  shall  enter  into  a  bond  in  such  an  amount  as 
the  Judge  shall  fix,  with  such  sureties  as  he  shall  approve,  con- 
'  ditioned  to  indemnify  such   bankrupt  for  such  damages  as  he 
shall  sustain  in  the  event  such  seizure  shall  prove  to  have  been 
—T^eaaod    wrongfully  obtained.     Such  property  shall  be  released,  if  such 
Sond!^^  bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed  by  the 

Judge,  with  such  sureties  as  he  shall  approve,  conditioned  to 
turn  over  such  property,  or  pay  the  value  thereof  in  money  to  the 
trustee,  in  the  event  he  is  adjudged  a  bankrupt  pursuant  to  such 
petition. 
Title  t»  Sec.  70.  Title  to  Property. — a  The  trustee  of  the  estate  of 

propert7.        ^  bankrupt,  upon  his  appointment  and  qualification,  and  his  suc- 
cessor or  successors,  if  he  shall  have  one  or  more,  upon  his  or 
—vested  in  their  appointment  and  qualification,  shall  in  turn  bfe  vested  by 
trustee.  operation  of  law  with  the  title  of  the  bankrupt,  as  of  the  date  he 

was  adjudged  a  bankrupt,  except  in  so  far  as  it  is  to  propert:* 
me^!s?*'        which  is  exempt,  to  all  (1)  documents  relating  to  his  proi)erty; 
—patents,     (2)   interests   in   patents,   patent   rights,   copyrights,   and    trade- 
**^^5ertaiii      marks;    (3)  powers  which  he  might  have  exercised  for  his  own 
powers.  henefit,  but  not  those  which  he  might  have  exercised  for  some 

—trans-        Other  person;    (4)  property  transferred  by  him  in  fraud  of  his 
toiT^  In        creditors;    (5)  property  which  prior  to  the  filing  of  the  petition 
—which        he  could  by  any  means  have  transferred  or  which  might  have  been 
bem^  tr^^s-  ^®^^  upon  and  sold  under  judicial  process  against  him:    Pro- 
ferred,  etc.     vided,  That  when  any  bankrupt  shall  have  any  Insurance  policy 
—policy   of  which  has  a  cash  surrender  value  payable  to  himself,  his  estate, 
insurance.       or  personal  representatives,  he  may,  within  thirty  days  after  the 
cash  surrender  value  has  been  ascertained  and  stated  to  the  trus- 
tee by  the  company  issuing  the  same,  pay  or  secure  to  the  trustee 
the  sum  so  ascertained  and  stated,  and  continue  to  hold,  own, 
and  carry  such  policy  free  from  the  claims  of  the  creditors  par- 
ticipating in  the  distribution  of  his  estate  under  the  bankruptcy 
—rights   of  proceedings,  otherwise  the  policy   shall  pass  to  the  trustee   as 
action    upon  assets ;    and  (6)  rights  ot  action  arising  upon  contracts  or  from 
contracts.        ^^^  unlawful  taldng  or  detention  of,  or  injury  to,  his  property, 
of^^property.      ^  ^^^  ^^^^  ^°^  personal  property  belonging  to  bankrupt  estates 
shall  be  appraised  by  three  disinterested  appraisers;    they  shall 
be  appointed  by,  and  report  to,  the  court.    Real  and  i)er8onal 
-sale.  property  sliall,  when  practicable,  be  sold  subject  to  the  approval 

of  the  court;   it  shall  not  be  sold  others^ise  than  subject  to  the 
approval  of  the  court  for  less  than  seventy-five  per  centum  of  its 
appraised  value. 
Trustee  ^to      ^  iphe  title  to  property  of  a  bankrupt  estate  which  has  been 
'  sold,  as  herein  provided,  shall  be  conveyed  to  the  purchaser  by 
the  trustee, 
—vesting         d  Whenever  a  composition  shall  be  set  aside,  or  discharge  re- 
'    *  ^^'         voked,  the  trustee  shall,  upon  his  appointment  and  qualification, 
be  vested  as  herein  provided  with  the  title  to  all  of  the  pr<ft)erty 
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of  the  bankrupt  as  of  the  date  of  the  final  decree  setting  aside  con^NriSoH 
the  composition  or  revoking  the  discharge.  aside. 

e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his     —may 
property  which  any  creditor  of  such  bankrupt  might  have  avoided,  Jan^trM*- 
and  may  recover  the  proi)erty  so  transferred,  or  its  value,  from  ten,  «tc. 
the  person  to  whom  It  was  transferred,  unless  he  was  a  bona  fide 
holder  for  value  prior  to  the   date  of  the  adjudication.     Such     —recovery 
property  may  be  recovered  or  its  value  collected  from  whoever  °^    property, 
may  have  received  it,  except  a  bona  fide  holder  for  value.    For 
the  purpose  of  such  recovery  any  court  of  bankruptcy  as  here- 
inbefore defined,  and  any  State   court  which  would  have  h^d 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concur- 
rent jurisdiction,    (Amendment  of  1903.)  Title 


f  Upon  the  confirmation  of  a  composition  offered  by  a  bank-  ▼^b^  on 
mpt,  the  title  to  his  property  shall  tliereupon  revest  in  him.  com{^itioii.« 

THE  TIME  WHEN  TinS  ACT  SH.\LL  QO  INTO  EFFECT.  FOroe    and 

a  This  Act  shall  go  into  full  force  and  effect  upon  its  passage:  ^'i?^*'*!*! 
Provided,  however.  That  no  petition  for  voluntary   bankruptcy  for  ▼oiun-?^ 
shall  be  filed  within  one  month  of  the  passage  thereof,  and  no  **^  bank- 
petition  for  involuntary  bankruptcy  shall   be  filed  within  fom  "^tovoiun- 
months  of  the  passage  thereof.  tary. 

b  Proceedings  commenced  under  State  insolvency  laws  before     ^^^ 
the  passage  of  this  Act  shall  not  be  affected  by  it  8er  state*"* 

Sec.  71.  That  the  clerks  of  the  several  district  courts  of  the  laws. 
United  States  shaU  prepare  and  keep  in  their  respective  offices     in^exee   to 
complete  and  convenient  indexes  of  all  petitions  and  discharges  be  kept 
in  bankruptcy  heretofore  or  hereafter  filed  in  the  said  courts,  and 
shall,  when  requested  so  to  do,  issue  certificates  of  search  cer-     certiflcatea 
tifying  as  to  whether  or  not  any  such  petitions  or  discharges  have  ^  J^J^  ^ 
been  filed;   and  said  clerks  shall  be  entitled  to  receive  for  such 
certificates  the  same  fees  as  now  allowed  by  law  for  certificates 
as  to  judgments  in  said  courts:  Provided,  That  said  bankruptcy 
indexes  and  dockets  shall  at  all  times  be  open  to  inspection  and 
examination  by  all  persons  or  corporations  without  any  fee  or 
charge  therefor. 

Sec.  72.  That  neither  the  referee  7U>r  the  trustee  shall  in  any     Referee 
form  or  guise  receive,  nor  shall  the  court  allow  them,  any  other  and     ^**^_ 
or  further  compensation  for  their  services  than  that  expressly  lowed      fur" 
authorized  and  prescribed  in  this  Act.  thcr  compen 

That   the  provisions  of  this  amendatory  Act  shall  not  apply  »""""• 
to  bankruptcy  cases  pending  when  this  Act  takes  effect,  but  such 
cases  shall  be  adjudicated  and  disposed  of  conformably  to  the 
provisions  of  the  said  Act  of  July  first,  eighteen  hundred  and 
ninety-eight.    (New  sections  added  by  act  of  1903.) 

Sec.  72.  That  neither  the  referee,  receiver,  marshal,  nor  trus- 
tee shall  in  any  form  or  guise  receive,  nor  shall  the  court  allow 
him,  any  other  or  further  compensation  for  his  senoices  than  that 
expressly  authorized  and  prescribed  in  this  Act. 

That  the  provisions  of  this  amendatory  Act  shall  not  apply  to 
bankruptcy  cases  pending  irhen  this  Act  takes  effect,  but  such 
cases  shall  be  adjudicated  and  disposed  of  conformably  to  the 
provisions  of  said  Act  approved  July  first,  eighteen  hundred  and 
ninety-eight,  as  amended  by  said  Act  approved  February  fifth, 
nineteen  hundred  and  three,  and  as  further  amended  by  said  Act 
approved  June  fifteenth,  nineteen  hundred  and  six,  (Amendment 
of  1910.) 
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SUPREME  COURT  OF  THE  UNITED  STATES- 


OCTOBER  TERM,  180a 


In  pursuance  of  the  powers  conferred  by  the  Constitution  and  laws  upon 
the  Supreme  Court  of  the  United  States,  and  particularly  by  tlie  act  of  Con- 
gress approved  July  1,  1898,  entitled  "An  act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States/'  it  is  ordered,  on  this  28th  day 
of  November,  1898,  that  the  following  rules  be  adopted  an4  established  as 
general  orders  in  bankruptcy,  to  take  effect  on  the  first  Monday,  being  tbe 
second  day,  of  January,  1899.  And  It  is  further  ordered  that  all  proceedings 
in  bankruptcy  had  before  that  day,  in  accordance  with  the  act  last  afore- 
said, and  being  in  substantial  conformity  either  with  the  provisions  of  tbese 
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general  orders,  or  else  with  the  general  orders  established  by  this  court  under 
the  bankrupt  act  of  1867  and  with  any  general  rules  or  special  orders  of  the 
courts  in  bankruptcy,  stand  good,  subject,  however,  to  such  further  r^ula- 
tion  by  rule  or  order  of  those  courts  as  may  be  necessary  or  prop^*  to  carry 
Into  force  and  effect  the  bankrupt  act  of  1898  and  the  general  orders  of  this 
court. 

I. 

DOCKET. 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered  and 
numbered  in  the  order  in  which  they  are  commenced.  It  shall  contain  a 
memorandum  of  the  filing  of  the  petition  and  of  the  action  of  the  court 
thereon,  of  the  reference  of  the  case  to  the  referee,  and  of  the  transmission 
by  him  to  the  clerk  of  his  certified  record  of  the  proceedings,  with  the  dates 
thereof,  and  a  memorandum  of  all  proceedings  in  the  case  except  those  duly 
entered  on  the  referee's  certified  record  aforesaid.  The  docket  shall  be  ar- 
ranged in  a  manner  convenient  for  reference,  and  shall  at  aU  times  be  open 
to  public  inspection. 

II. 

FILING   OF  PAPEB8. 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with  him  the  day 
and  hour  of  filing,  and  a  brief  statement  of  its  character. 

III. 

FBOCESS. 

All  process,  summons  and  subpc&nas  shall  issue  out  of  the  court,  under  the 
seal  thereof,  and  be  tested  by  the  clerk;  and  blanks,  with  the  signature  of 
the  clerk  and  seal  of  the  court,  may,  upon  application,  be  furnished  to  the 
referees. 

IV. 

CONDUCT  OF  PROCEEDINGS. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in  person 
in  his  own  behalf,  or  by  a  petititioning  or  opposing  creditor;  but  a  creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  interest 
Every  party  may  appear  and  conduct  the  proceedings  by  attorney,  who  shall 
be  an  attorney  or  counsellor  authorized  to  practice  in  the  circuit  or  district 
court  The  name  of  the  attorney  or  counsellor,  with  his  place  of  business, 
shall  be  entered  upon  the  docket,  with  the  date  of  the  entry.  All  papers  or 
proceedings  offered  by  an  attorney  to  be  filed  shall  be  indorsed  as  above  re- 
quired, and  orders  granted  on  motion  shall  contain  the  name  of  the  part}* 
or  attorney  making  the  motion.  Notices  and  orders  which  are  not,  by  the 
act  or  by  these  general  orders,  required  to  be  served  on  the  party  personally 
may  be  served  upon  his  attorney. 

V. 

FRAME  OF  PETITIONS. 

All  petitions  and  the  schedules  filed  therewith  shall  be  printed  or  written 
out  plainly,  without  abbreviation  or  interlineation,  except  where  such  ab- 
breviation and  interlineation  may  be  for  the  purpose  of  reference. 

VI. 

PETITIONS  IN    DIFFERENT  DISTRICTS. 

In  case  two  or  more  petitions  ^all  be  filed  against  the  same  individual  in 
different  districts,  the  first  hearing  shall  be  had  in  the  district  in  which  the 
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debtor  has  bis  domlcil,  and  the  petition  may -be  amended  by  Inserting  an 
allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than  that 
first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  petitions; 
and  in  case  of  two  or  more  petitions  against  the  same  partnership  in  dif- 
ferent courts,  each  having  jurisdiction  over  the  case,  the  petition  first  filed 
shall  be  first  heard,  and  may  be  amended  by  the  insertion  of  an  all^;ation 
of  an  earlier  act  of  bankruptcy  than  that  first  alleged,  if  such  earlier  act  is 
charged  in  either  of  the  other  petitions;  and,  in  either  case,  the  proceedings 
upon  the  other  petitions  may  be  stayed  until  an  adjudication  is  made  upofi 
the  petition  first  heard;  and  the  court  which  makes  the  first  adjudication  of 
bankruptcy  shall  retain  jurisdiction  over  all  proceedings  therein  until  the 
same  shall  be  closed.  In  case  two  or  more  petitions  shall  be  filed  in  differ- 
ent districts  by  difFerent  members  of  the  same  partnership  for  an  adjudica- 
tion of  the  bankruptcy  of  said  partnership,  the  court  in  which  the  petition 
is  first  filed,  having  jurisdiction,  shall  take  and  retain  jurisdiction  over  all 
proceedings  in  such  bankruptcy  until  the  same  shall  be  closed;  and  if  such 
petitions  shall  be  filed  in  the  same  district,  action  shall  be  first  had  upon 
the  one  first  filed.  But  the  court  so  retaining  jurisdiction  shall,  if  satisfied 
that  it  is  for  the  greatest  convenience  of  parties  in  interest  that  another  of 
said  courts  should  proceed  with  the  cases,  order  them  to  be  transferred  to 
that  court 

VII. 

PBIOBITY  OF  FBTITI0N8. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a  com- 
mon debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said  debtor 
on  different  days  within  four  months  prior  to  the  filing  of  said  petitions,  and 
the  debtor  shall  appear  and  show  cause  against  an  adjudication  of  bank- 
ruptcy against  him  on  the  petitions,  that  petition  shall  be  first  heard  and 
tried  which  alleges  the  commission  of  the  earliest  act  of  bankruptcy;  and 
in  case  the  several  acts  of  bankruptcy  are  alleged  in  the  different  petitions 
to  have  been  committed  on  the  same  day,  the  court  before  which  tJie  sami* 
are  pending  may  order  them  to  be  consolidated,  and  proceed  to  a  hearing  as 
upon  one  petition ;  and  if  an  adjudication  of  bankruptcy  be  made  upon  either 
petition,  or  for  the  commission  of  a  single  act  of  bankruptcy,  it  shall  not 
be  necessary  to  proceed  to  a  hearing  upon  the  remaining  petitions,  unless 
proceedings  be  taken  by  the  debtor  for  the  purpose  of  causing  such  adjudica- 
tion to  be  annulled  or  vacated. 

VIII. 

PBOCEEDINGS  IN  PARTNEBSHIF  CASES. 

Any  member  of  a  partnership,  who  refuses  to  join  in  a  petition  to  have 
the  partnership  declared  bankrupt,  shall  be  entitled  to  resist  the  prayer  of 
the  petition  in  the  same  manner  as  if  the  petition  had  been  filed  by  a  cred- 
itor of  the  partnership,  and  notice  of  the  flliug  of  the  petition  shall  be  given 
to  him  in  the  same  manner  as  provided  by  law  and  by  these  rules  in  the 
case  of  a  debtor  petitioned  against;  and  he  shall  have  the  right  to  appear 
at  the  time  fixed  by  the  court  for  the  heaiing  of  the  petition,  and  to  make 
proof,  if  he  can,  that  the  partnership  is  not  Insolvent  or  has  not  committed 
an  act  of  bankruptcy,  and  to  make  all  defences  which  any  debtor  proceeded 
against  is  entitled  to  take  by  the  provisions  of  the  act;  and  in  case  an  ad- 
judicsition  of  bankruptcy  is  made  upon  the  petition,  such  partner  shall  be 
required  to  file  a  schedule  of  his  debts  and  an  inventory  of  his  property 
in  the  same  manner  as  is  required  by  the  act  in  cases  of  debtors  against 
whom  adjudication  of  bankruptcy  shall  be  made. 
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SCHEDTTLB  IN  INVOLUNTABT  BAWKKUPTOT. 

In  all  cas^  of  involuntary  bankruptcy  in  which  the  bankrupt  la  absent 
or  can  not  be  found,  it  shall  be  the  duty  of  the  petitioning  creditor  to  file, 
within  five  days  after  the  date  of  the  adjudication,  a  schedule  giving  the 
names  and  places  of  residence  of  all  the  creditors  of  the  bankrupt,  accord- 
ing to  the  best  information  of  the  petitioning  creditor.  If  the  debtor  Is 
found,  and  is  served  with  notice  to  furnish  a  schedule  of  his  creditors  and 
fails  to  do  so,  the  petitioning  creditor  may  apply  for  an  attachment  against 
the  debtdr,  or  may  himself  furnish  such  schedule  as  aforesaid. 

X 

iNDKinnrr  fob  ezpbnsss. 

Before  incurring  any  expense  in  publishing  or  mailing  notices,  or  In  trav- 
elling, or  in  procuring  the  attendance  of  witnesses,  or  in  perpetuating  testi- 
mony, the  clerk,  marshal  or  referee  may  require,  from  the  bankrupt  or  other 
person  in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for  such  ex- 
pense. Money  advanced  for  this  purpose  by  the  bankrupt  or  other  person 
shall  be  repaid  him  out  of  the  estate  as  part  of  the  cost  of  adminJHtering  the 
same. 

XI. 

AUENDICEIVTS. 

The  court  may  allow  amendments  to  the  petition  and  schedules  on  ap- 
plication of  the  petitioner.  Amendments  shall  be  printed  or  written,  signed 
and  verified,  like  original  petitions  and  schedules.  If  amendments  are  made 
to  separate  schedules,  the  same  must  be  made  separately,  with  pfoper  refer- 
ences. In  the  application  for  leave  to  amend,  the  petitioner  shall  state  the 
cause  of  the  error  in  the  paper  originally  filed. 

XII. 

I 

DUnsa  OF  BEFEBB& 

1.  The  order  referring  a  case  to  a  referee  shall  name  a  day  npon  which  the 
bankrupt  shall  attend  before  the  referee;  and  from  that  day  the  bankrupt 
shall  be  subject  to  the  orders  of  the  court  in  all  matters  relating  to  his  bank- 
ruptcy, and  may  receive  from  the  referee  a  protection  against  arrest,  to  con- 
tinue until  the  final  adjudication  on  his  application  for  a  discharge^  unless 
suspended  or  vacated  by  order  of  the  court.  A  copy  of  the  order  shall  forth- 
with be  sent  by  mail  to  the  referee,  or  be  delivered  to  him  personally  by  the 
clerk  or  other  officer  of  the  court.  And  thereafter  all  the  proceedings,  ex- 
cept such  as  are  required  by  the  act  or  by  these  general  orders  to  be  had 
before  the  judge,  shall  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where  the  referees  shall  act  upon  the 
matters  arising  nnder  the  several  cases  referred  to  them  shall  be  fixed  by 
special  order  of  the  judge,  or  by  the  referee;  and  at  such  times  and  places 
the  referees  may  perform  the  duties  which  they  are  empowered  by  the  act  to 
perform. 

3.  Applications  for  a  discharge,  or  for  the  approval  of  a  composition,  or 
for  an  injunction  to  stay  proceedings  of  a  court  or  officer  of  the  United  States 
or  of  a  State,  shall  be  heard  and  decided  by  the  judge.  But  he  may  refto 
^ch  an  application,  or  any  specified  issue  arising  thereon,  to  the  referee  to 
ascertain  and  report  the  facts. 
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XIIL 
APPOINTICBIVT  AND  REKOVAI/  OF  TBUSTEB. 

The  appofntment  of  a  trustee  by  the  creditors  shall  be  subject  to  be  ai>- 
proved  or  disapproved  by  the  referee  or  by  the  judge;  and  he  shall  be  le- 
morable  by  the  Judge  only. 

XIV. 

no  omoiAi.  OB  gensbal  tbustee. 

No  official  trustee  shall  be  appointed  by  the  court,  nor  any  general  trus- 
tee to  act  In  classes  of  cases. 

XV. 

TBUSTDB  NOT  APPOINTED  IN  CEBTAIN  CASES. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and  if  no 
creditor  appears  at  the  first  meeting,  the  court  may,  by  order  setting  out 
the  facts,  direct  that  no  trusted  be  appointed;  but  at  any  time  thereafter  a 
trustee  may  be  appointed,  if  the  court  shall  deem  it  desirable.  If  no  trustee 
is  appointed  as  aforesaid,  -the  court  may  order  that  no  meeting  of  the  cced- 
itors  other  than  the  first  meeting  shall  be  called. 

XVI. 

NOTICE  TO  TBUSTEE  OP  HIS  APPOINTMENT. 

It  shall  be  the  duty  of  the  referee,  immediately  upon  the  appointment  and 
approval  of  the  trustee,  to  notify  him  in  person  or  by  mail  of  his  appoint- 
ment; and  the  notice  shall  require  the  trustee  forthwith  to  notify  the  ref- 
eree of  his  acceptance  or  rejection  of  the  trust,  and  shall  contain  a  state- 
ment of  the  penal  sum  of  the  trustee's  bond. 

XVII. 

DUTIES    OF    TBUBTEB. 

The  trustee  shall.  Immediately  upon  entering  upon  his  duties,  prepare  a 
complete  inventory  of  all  the  property  of  the  bankrupt  that  comes  into  his 
possession.  The  trustee  shall  make  report  to  the  court,  within  twenty  days 
after  receiving  the  notice  of  his  appointment,  of  the  articles  set  off  to  the 
bankrupt  by  him,  according  to  the  provisions  of  the  forty-seventh  section 
of  the  act,  with  the  estimated  value  of  each  article,  and  any  creditor  may 
take  exceptions  to  the  determination  of  the  trustee  within  twenty  days  after 
the  filing  of  the  report  The  referee  may  require  the  exceptions  to  be  argued 
before  him,  and  shall  certify  them  to  the  court  for  final  determination  at  the 
request  of  either  party.  In  case  the  trustee  shall  neglect  to  file  any  report  or 
statement  which  it  is  made  his  duty  to  file  or  make  by  the  act,  or  by  any  gen- 
eral order  in  bankruptcy,  within  five  days  after  the  same  shall  be  due,  it 
shall  be  the  duty  of  the  referee  to  make  an  order  requiring  the  trustee  to 
show  cause  before  the  Judge,  at  a  time  specified  in  the  order,  why  he  should 
not  e  removed  from  office.  The  referee  shall  cause  a  copy  of  the  order  to 
be  served  upon  the  trustee  at  least  seven  days  before  the  time  fixed  for  the 
heariirg,  and  proof  of  the  service  thereof  to  be  delivered  to  the  clerk.  All 
accounts  of  trustees  shall  be  referred  as  of  course  to  the  referee  for  audit, 
unless  otherwise  ispecially  ordered  by  the  court. 
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XVIII. 

SALE   OF  FBOPEBTT. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered  by  the 
court. 

2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the  trustee 
may  be  authorized  to  sell  any  {specified  portion  of  the  bankrupt's  estate  at 
private  sale;  in  which  case  he  shall  keep  an  accurate  account  of  each  article 
sold,  and  the  price  received  therefor,  and  to  whom  sold;  which  account  he 
shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver  or  trustee,  setting  forth 
that  a  part  or  the  whole  of  the  bankrupt's  estate  is  perishable,  the  nature 
and  location  of  such  perishable  estate,  and  that  there  will  be  loss  if  the 
s^me  is  not  sold  immediately,  the  court,  if  satisfied  of  the  facts  stated  and 
that  the  sale  is  required  in  the  interest  of  the  estate,  may  order  the  same  to 
be  sold,  with  or  without  notice  to  the  creditors,  and  the  proceeds  to  be  de- 
posited in  court 

XIX. 

ACCOUNTS  OF  MABSHAL. 

The  marshal  shall  make  return,  under  oath,  of  his  actual  and  necessary  ex- 
penses in  the  service  of  every  warrant  addressed  to  him,  and  for  custody  of 
property,  and  other  services,  and  other  actual  and  necessary  expenses  paid  by 
him,  with  vouchers  therefor  whenever  practicable,  and  also  with  a  state- 
ment that  the  amounts  charged  by  him  are  Just  and  reasonable. 

XX. 

PAPESS  FILED  AFTEB  BEFEBENCB. 

Proofs  of  claims  and  other  papers  filed  subsequently  to  the  reference,  ex- 
cept such  as  call  for  action  by  the  judge,  may  be  filed  either  with  the  referee 
or  with  the  clerk. 

XXI. 

FBOOF  OF  DEBTS. 

1.  Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  cor- 
rectly entitled  in  the  court  and  in  the  cause.  When  made  to  prove  a  debt  due 
to  a  partnership,  it  must*  appear  on  oath  that  the  deponent  is  a  member  of 
the  partnership;  when  made  by  an  agent,  the  reason  the  deposition  is  not 
made  by  the  claimant  in  person  must  be  stated ;  and  when  made  to  prove  a 
debt  due  to  a  corporation,  the  deposition  shall  be  made  by  the  treasurer,  or, 
if  the  corporation  has  no  treasurer,  by  the  officer  whose  duties  most  nearly 
correspond  to  those  of  treasurer.  //  the  treanwer  or  oorresponAing  offloer  is 
not  within  the  district  wherein  the  bankruptcy  preceeding»  are  pending  the 
deposition  may  be  made  by  some  officer  or  agent  of  the  corporation  having 
knoicledge  of  the  facts.  (Words  in  italics  were  added  by  amendment  pro- 
mulgated November  1,  1915.)  Depositions  to  prove  debts  existing  in  open 
'account  shall  state  when  the  debt  became  or  will  become  due;  and  if  it  con- 
sists of  items  maturing  at  diflferent  dates  the  average  due  date  shall  be 
stated,  in  default  of  which  it  shall  not  be  necessary  to  compute  interest  up- 
on it  All  such  depositions  shall  contain  an  averment  that  no  note  has  been 
received  for  such  account,  nor  any  judgment  rendered  thereon.  Proofs  of 
debt  received  by  any  trustee  shall  be  delivered  to  the  referee  to  whom  the 
cause  is  referred. 

2.  Any  creditor  may  file  with  the  referee  a  request  that  all  notices  to  which 
he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be  designated 
by  the  post  ofiiee  box  or  street  number,  as  he  may  appoint;   and  thereafter, 
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and  until  some  otber  designation  shall  be  made  by  such  creditor,  all  notices 
shall  he  so  addressed;  and  in  other  cases  notioss  shall  be  addressed  as 
specified  in  the  proof  of  debt. 

8.  Claims  which  have  been  assigned  before  proof  shall  be  supported  by  a 
deposition  of  the  owner  at  the  time  of  the  commencement  of  proceedings, 
setting  forth  the  true  consideration  of  the  debt  and  that  it  is  entirely  nn- 
seGured,  or  If  secured,  the  security,  as  is  required  in  proving  secured  claims. 
Upon  the  filing  of  satisfactory  proof  of  the  assignment  of  a  claim  proved 
and  entered  on  the  referee*s  docket,  the  referee  shall  immedlfitely  give  notice 
by  mafl  to  the  original  claimant  of  the  filing  of  such  proof  of  assignment; 
and,  if  no  objection  be  entered  within  ten  days,  or  within  further  time  al- 
lowed by  the  referee,  be  shall  make  an  order  subrogating  the  assignee  to 
the  original  claimant.  If  objection  be  made,  he  shall  proceed  to  hear  and 
determine  the  matter. 

4.  The  claims  of  persons  contingently  liable  for  the  bankrupt  may  be  proved 
in  the  name  of  the  creditor  when  known  by  the  party  contingently  liable. 
When  the  name  of  the  creditor  is  unknown,  such  claim  may  be  proved  in  the 
name  of  the  party  contingently  liable;  but  no  dividend  shall  be  paid  upon 
such  claim,  except  upon  satisfactory  proof  that  it  will  diminish  pro  tanto  the 
original  d^t. 

5.  The  execution  of  any  letter  of  attorney  to  represent  a  creditor,  or  of  an 
assignment  of  claim  after  proof,  may  be  proved  or  acknowledged  before  a 
referee,  or  a  United  States  commissioner,  or  a  notary  public.  When  executed 
on  behalf  of  a  partnership  or  of  a  corporation,  the  person  executing  the  in- 
strument shall  make  oath  that  he  is  a  member  of  the  partnership,  or  a  duly 
authorised  officer  of  the  corporation  on  whose  behalf  he  acts.  When  the  per- 
son executing  is  not  personally  known  to  the  officer  taking  the  proof  or 
acknowledgment,  his  identity  shall  be  established  by  satisfactory  proof. 

6.  When  the  trustee  or  any  creditor  shall  desire  the  re-examination  of 
any  claim  filed  against  the  banlurupt's  estate,  he  may  apply  by  petition  to 
the  referee  to  whom  the  case  is  referred  for  an  order  for  such  re-examlna- 
tlon,  and  thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hear- 
ing the  petition,  of  which  due  notice  shall  be  given  by  mall  addressed  to  the 
creditor.  At  the  time  appointed  the  referee  shall  take  the  examination  of 
the  creditor,  and  of  any  witnesses  that  may  be  called  by  either  i>arty,  and 
if  it  dhall  appear  from  such  examination  that  the  claim  ought  to  be  expunged 
or  diminished,  the  referee  may  order  accordingly. 

XXII. 

TAKING  or  TESTIMONY. 

The  examination  of  witnesses  before  the  referee  may  be  conducted  by 
the  party  in  person  or  by  his  counsel  or  attorney,  and  the  witnesses  shall  be 
subject  to  examination  and  cross-examination,  which  shall  be  had  in  con- 
formity with  the  mode  now  adopted  In  courts  of  law.  A  deposition  taken 
upon  an  examination  before  a  referee  shall  be  taken  down  in  writing  by 
him,  or  under  his  direction,  in  the  form  of  narrative,  unless  he  determines 
that  the  examination  shall  be  by  question  and  answer.  When  completed  it 
shall  be  read  over  to  the  witness  and  signed  by  him  in  the  presence  of  the 
referee.  The  referee  shall  note  upon  the  deposition  any  question  objected  to, 
with  his  decision  thereon;  and  the  court  shall  liave  power  to  deal  with  the 
costs  of  incompetent,  immaterial,  or  irrelevant  depositions,  or  parts  of  them, 
as  may  be  just. 

XXIII. 

ORDEBS  OF  BEFBREB. 

In  all  orders  made  by  a  referee,  it  shall  be  recited,  according  as  theltect 
may  be,  that  notice  was  given  and  the  manner  thereof;    or  that  the  order 
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was  made  by  consent;  or  that  no  adverse  interest  was  represented  at  tbe 
hearing;  or  that  the  order  was  made  after  hearing  adverse  interests. 


TRANSinSSIOH  OF  PBOVBD  CLAIXB  TO  CLXBK. 

The  referee  shall  forthwith  transmit  to  the  deric  a  list  of  the  daims  proved 
against  an  estate,  with  the  names  and  addresses  of  tlie  proving  creditoia. 


BPtOlAJt  ICEBTIirO  OF  CBEDITOlfl. 

Whenever,  by  reason  of  a  vacancy  In  the  office  of  trustee,  or  for  any  other 
canse^  it  becomes  necessary  to  call  a  special  meeting  of  the  creditors  in  order 
to  carry  out  the  purposes  of  the  act,  the  court  may  call  such  a  meeting, 
Spedl^g  in  the  notice  the  purpose  for  which  it  is  called. 

XXVL 

ACCOUZVTS  OF  BKTVBEX. 

E3very  referee  shall  keep  an  accurate  account  of  his  travelling  and  In- 
cidental expenses,  and  of  those  of  any  clerk  or  other  officer  attending  him 
in  the  performance  of  his  duties  in  any  case  which  may  be  refeh^  to  him; 
and  shall  make  return  of  the  same  under  oath  to  the  judge,  vdth  proper 
vouchers  when  vouchers  can  be  procured,  on  the  first  Tuesday  in  each  month. 

XXVII. 

BBVIEW  BT  JTrnOBL 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
by  the  Judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee 
his  petition  therefor,  setting  out  the  error  complained  of ;  and  the  referee  shall 
forthwith  certify  to  the  judge  the  question  presented,  a  summary  of  the  evi- 
dence relating  thereto,  and  the  'finding  and  order  of  the  referee  thereon. 

XXVIIL 

BEDEMFnON  OF  PBOPEBTT  AITD  COHPOUNnilTO  OF  (XAnCS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bankrupt  to 
redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit  or  lien,  upon 
any  property,  real  or  personal,  or  to  relieve  said  property  from  any  condi- 
tional contract,  and  to  tender  performance  of  the  conditions  thereof^  or  to 
compound  and  settle  any  debts  or  other  claims  due  or  belonging  to  the  estate 
of  the  bankrupt,  the  trustee,  or  the  bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor;  and  thereupon  the  court  shall  ap- 
point a  suitable  time  and  place  for  the  hearing  thereof,  notice  of  which  shall 
be  given  as  the  court  shall  direct,  so  that  all  creditors  and  other  persons  in- 
terested may  appear  and  show  cause,  if  any  they  have,  why  an  order  should 
not  be  passed  by  the  court  upon  the  petition  authorizing  such  act  on  the 
part  of  the  trustee. 


PATMEITT  OF  HOZfETfl  DEPOSITED. 

No  moneys  deposited  as  required  by  the  act  shall  be  drawn  from  the  de- 
pository unless  by  check  or  warrant  signed  by  the  clerk  of  the  court,  or  by 
a  trustee,  and  countersigned  by  the  judge  of  the  court,  or  by  a  referee  desig- 
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sated  for  that  purpose,  or  by  tbe  clerk  or  Ida  asststant  under  an  order  ma4a 
by  the  judge,  stating  the  date,  the  sum,  and  the  account  tor  which  it  ia 
drawn;  and  an  entry  of  the  substance  of  such  check  or  warrant,  with  the 
date  thereof,  the  sum  drawn  for,  and  the  account  for  which  it  is  drawn,  shall 
be  forthwith  made  in  a  book  kept  for  that  purpose  by  the  trustee  or  his 
clerk;  and  all  checks  and  drafts  shall  be  entered  in  the  order  of  time  In 
which  they  are  drawn,  and  shall  be  numbered  in  the  case  of  each  estate. 
A  copy  of  this  general  order  shall  be  furnished  to  the  depository,  and  also 
the  name  of  any  referee  or  clerk  authoriased  to  countersign  said  checks. 


XHPBISOinED  DKBTOB. 

If,  at  the  time  of  preferring  his  i)etltion,  the  debtor  shall  be  imprisoned, 
the  court,  upon  application,  may  order  him  to  be  produced  upon  haheoM 
corpus,  by  the  jailor  or  any  ofilcer  in  whose  custody  he  may  be,  before  the 
referee,  for  the  purpose  of  testifying  in  any  matter  relating  to  his  bank- 
ruptcy; and,  if  committed  after  the  filing  of  his  petition  upon  process  in 
any  civil  action  founded  upon  a  claim  provable  in  bankruptcy,  the  court  may, 
upon  like  application,  discharge  him  from  such  imprisonment  If  the  pe- 
titioner, during  the  peudency  of  the  proceedings  in  bankruptcy,  be  arrested 
or  imprisoned  upon  process  in  any  civil  action,  the  district  court,  upon  his 
application,  may  issue  a  writ  of  habeas  corpus  to  bring  him  before  the  court 
to  ascertain  whether  such  process  has  been  issued  for  the  collection  of  any 
daim  provable  in  bankruptcy,  and  if  so  provable  he  shall  be  discharged;  if 
not,  he  shall  be  remanded  to  the  custody  in  whidi  he  may  lawfully  be.  B^ 
fore  granting  the  order  for  discharge  the  court  shall  cause  notice  to  be 
served  upon  the  creditor  or  his  attorney,  so  as  to  give  him  an  opportunity 
of  appearing  and  being  heard  before  the  grantinig  of  the  order* 

XXXL 

PETITION  FOB  PISCHABOB. 

a 

The  petition  of  a  'bankrupt  for  a  discharge  shall  state  concisely.  In  ae* 
cordance  with  the  provisions  of  the  act  and  the  orders  of  the  court,  the  pro- 
ceedings in  the  case  and  the  acts  of  the  bankrupt. 

XXXIL 

OPPOSITIOir  TO  DIBCHASOB  OB  COlTPOSITIOir. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge,  or 
for  the  confirmation  of  a  composition,  shall  enter  his  appearance  in  opposi- 
tioB  thereto  on  the  day  when  the  creditors  are  required  to  show  cause,  and 
shall  file  a  specification  in  writing  of  the  grounds  of  his  opposition  within 
ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  special  order  of 
the  Judge. 

XXXIIL 

▲BBITBATIOH. 

Whenever  a  trustee  shall  make  application  to  the  court  for  authority  to  sub- 
mit a  controversy  arising  In  the  settlement  of  a  demand  against  a  bankrupt's 
estate,  or  for  a  debt  due  to  it,  to  the  determination  of  arbitrators,  or  for  au- 
thority to  compound  and  settle  such  controversy  by  agreement  with  the  other 
party,  the  application  shall  clearly  and  distinctly  set  forth  the  subject- 
matter  of  the  controversy,  and  the  reasons  why  the  trustee  thinks  It  proper 
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and  most  for  the  interest  of  the  estate  that  the  oontroveray  should  be  setr 
tied  bj  arbitration  or  otherwise. 

XXXIV. 

COSTS  IN   CONTESTED  ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy,  when  the  debtor  resists  an  adjudica- 
tion, and  the  court,  after  hearing,  adjudges  the  debtor  a  bankrupt,  the  peti- 
tioning creditor  shall  recover,  and  be  paid  out  of  the  estate,  the  same  costs 
that  are  allowed  to  a  party  recovering  in  a  suit  in  equity;  and  if  the  peti- 
tion is  dismissed,  the  debtor  shall  recover  like  costs  against  the  petitioner. 

XXXV. 

COMPENSATION  OF  CLERKS,  REFEREES  AND  TRUSTEES. 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full  compensation  for 
all  services  performed  by  them  in  regard  to  filing  i>etitions  or  other  papers 
required  by  the  act  to  be  filed  with  them,  or  In  certifying  or  delivering  papers 
or  copies  of  records  to  referees  or  other  officers,  or  In  receiving  or  paying 
out  money;  but  shall  not  include  copies  furnished  to  other  persons,  or  ex- 
penses necessarily  incurred  in  publishing  or  mailing  notices  or  other  papers. 

2.  The  compensation  of  referees,  prescribed  by  the  act,  shall  be  in  full 
compensation  for  all  services  performed  by  them  under  the  act,  or  under 
these  general  orders;  but  shall  not  include  expenses  necessarily  incurred  by 
them  in  publishing  or  mailing  notices,  in  travelling,  or  in  perpetuating  tes- 
timony, or  other  expenses  necessarily  incurred  in  the  performance  of  their 
duties  under  the  act  and  allowed  by  special  order  of  the  Judge. 

3.  The  compensation  allowed  to  trustees  by  the  act  shall  be  in  full  com- 
pensation for  the  services  performed  by  them;  but  shall  not  include  ex^ 
penses  necessarily  incurred  in  the  performance  of  their  duties  and  allowed 
upon  the  settlement  of  their  accounts. 

4.  In  any  case  in  which  the  fee^  of  the  clerk,  referee  and  trustee  are  not 
required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition  to  be 
adjudged  a  bankrupt,  the  judge,  at  any  time  during  the  pendency  of  the  pro- 
ceedings in  bankruptcy,  may  order  those  fees  to  be  paid  out  of  the  estate; 
or  may,  after  notice  to  the  bankrupt,  and  satisfactory  proof  that;  he  then  has 
or  can  obtain  the  money  with  which  to  pay  those  fees,  order  him  to  pay  them 
within  a  time  specified,  and,  if  he  faUs  to  do  so,  may  order  his  petition  to 
be  dismissed.  1 

XXXVI. 

APPEAUL 

1.  Appeals  from  a  court  of  bankruptcy  tea  circuit  court  of  appeals,  or  to 
the  supreme  court  of  a  Territory,  shall  be  allowed  by  a  judge  of  the  court 
appealed  from  or  of  the  court  appealed  to,  and  shall  be  regulated,  except  as 
otherwise  provided  in  the  act,  by  the  rules  governing  appeals  in  equity  in 
the  courts  of  the  United  States. 

2.  Appeals  under  the  act  to  the  Supreme  Court  of  the  United  States  from 
a  circuit  court  of  appeals,  or  from  the  supreme  court  of  a  Territory,  or*  from 
the  supreme  court  of  the  District  of  Columbia,  or  from  any  court  of  bank- 
ruptcy whatever,  shall  be  taken  within  thirty  days  after  the  judgment  or  de- 

^The  Supreme  Court,  on  December  11.  Id05,  ordered  that  General  Order  No.  35,  should 
iM  amended  by  adding  the  following  sentence  to  the  fourth  subdivlRlon  thereof: 

"He  may  also,  pending  such  proceedings,  botb.  in  voluntary  and  Involuntary  caies,  or- 
der the  commissions  of  referees  and  trustees  to  Im  paid  Immediately  after  sttch  oomimis- 
sions  accrue  and  are  earned." 
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CTM,  and  shall  be  allowed  by  a  judge  of  the  court  appealed  from,  or  by  a  Jii»- 
tlce  of  the  Supreme  Ck>urt  of  the  United  States. 

3.  In  every  case  in  which  either  party  is  entitled  by  the  act  to  take  an 
appeal  to  the  Supreme  Court  of  the  United  States,  the  court  from  which  the 
appeal  lies  shall,  at  or  before  the  time  of  entering  its  Judgment  or  decree, 
make  and  file  a  finding  of  the  facts,  and  its  conclusions  of  law  thereon,  stated 
separately;  and  the  record  transmitted  to  the  Supreme  Court  of  the  United 
States  on  such  an  appeal  shall  consist  only  of  the  pleadings,  the  Judgment  or 
decree,  the  finding  of  facts,  and  the  conclusions  of  law. 

XXXVII. 

6ENEBAX  PBOVISIONS. 

In  proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into  effect 
the  provisions  -of  the  act,  or  for  enforcing  the  rights  and  remedies  given  by 
it»  the  rules  of  equity  practice  established  by  the  Supreme  Court  of  the 
United  States  shall  be  followed  as  nearly  as  may  be.  In  proceedings  at  law, 
instituted  for  the  same  purpose,  the  practice  and  procedure  in  cases  at  law 
shall  be  followed  as  nearly  as  may  be.  But  the  Judge  may,  by  special  order 
in  any  case,  vary  the  time  allowed  for  return  of  process,  for  appearance  and 
pleading,  and  for  taking  testimony  and  publication,  and  may  otherwise  mod- 
\tj  the  rules  for  the  preparation  of  any  particular  case  so  as  to  facilitate  a 
speedy  hearing. 

XXXVIII. 

F0BM8. 

The  several  forms  annexed  to  these  general  orders  shall  be  observed  and 
used,  with  such  alterations  as  may  be  necessary  to  suit  the  circumstances  of 
any  particular  case. 
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[K.  B. — Oaths  required  by  the  act,  except  upon  hearings  In  court,  may  be 
administered  by  referees  and  by  officers  authorized  to  administer  oaths  in 
proceedings  before  the  courts  of  the  United  States,  or  under  the  laws  of 
the  State  where  the  same  are  to  be  taken*    Bankrupt  Act  ot  18d8»  c  4*  f  20.] 
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[FoBic  No.  1.] 
Dxbtob'b  FnmoH. 

To  fho  Honozable ^ 

Judge  of  tbe  District  Court  of  the  United  States  for  the  ' 

District  of  ! 

The  petition  of ,  of ,  in  the  county  of ,  and  dis- 
trict and  State  of ,  — —  [state  occupation],  respectfully  represents: 

That  he  has  had  his  principal  place  of  business  [or  has  resided,  or  has 
had  his  domlcU]  for  the  greater  portion  of  six  months  next  immediately  pre- 
ceding the  filing  of  this  petition  at ,  within  said  Judicial  district ;  that 

he  owes  debts  which  he  is  unable  to  pay  in  full ;  that  he  is  willing  to  sur- 
render all  his  property  for  the  benefit  of  his  creditors  except  such  as  is  ex- 
empt by  law,  and  desires  to  obtain  the  benefit  of  the  acts  of  Congress  relat- 
ing to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  your  peti- 
tioner's oath,  contains  a  full  and  true  statement  of  all  his  debts,  and  (so  far 
as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his  cred- 
itors, and  such  further  statements  concerning  said  debts  as  are  required  by 
the  proTisions  of  iSaid  acts: 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  peti- 
tioner's oath,  contains  an  accurate  inventory  of  all  his  property,  both  real 
and  personal,  and  such  further  statements  concerning  said  property  as  are 
required  by  the  provisions  of  said  acts: 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged  by  the  court  to 
be  a  bankrupt  within  the  purview  of  said  act& 


Attorney. 


United  States  of  America,  District  of  ,  ss: 

I, = — ,  the  petitioning  debtor  mentioned  and  described  in  the 

foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  my  knowledge,  information,  and  be- 
Uef. 

— —  ,  Petitioner. 

Subscribed  and  sworn  to  before  me  this  ■'  '        day  of ,  A.  D.  18 — . 


(Offlcial  charaoter,) 
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SOHKDUUB  B.   (6) 

BOOKS,  PAPBRS,  DBBDS,  AND  WRITINGS  RBLATING  TO  BANKRUPT'S  BU8INB88 

AND  BSTATB. 

The  following  Ui  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating  to  my  trade, 
business,  dealings,  estate,  and  effects,  or  any  part  thereof,  which,  at  the  date  of  this  pe- 
tition, are  In  my  possession  or  under  my  custody  and  control,  or  which  are  In  the  pos- 
session or  custody  of  any  person  In  trust  for  me,  or  for  my  use,  benefit,  or  adyantage; 
and  also  of  all  others  which  haye  been  heretofore,  at  any  time,  in  my  possession,  or  under 
my  custody  or  control,  and  which  are  now  held  by  the  parties  whose  names  are  lierein- 
after  set  forth,  with  the  reason  for  their  custody  of  the  same. 


Papers. 


-,  Petitioner. 


Oath  to  ScHSDrLE  B. 


United  States  of  America,  District  of ,  ss: 

On  tliis day  of ,  A.  D.  18 — ,  before  me  personally  came 


,  the  person  mentioned  in  and  who  subscribed  to  the  foregoing  schedule^ 

and  who,  being  by  me  first  duly  sworn,  did  declare  the  said  schedule  to  be  a 
statement  of  all  his  estate,  both  real  and  personal,  in  accordance  with  the 
acts  of  Congress  relating  to  bankruptcy. 
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SuMirABT  ow  Debts  and  Asscts. 


[From  the  statements  of  the  bankrupt  In  Schedules  A  and  B.] 


SchedoloA    

1  (1)  Taxes  and  debts  due  United  States 

•«         If 

1  (2)  Taxes  due  States,  counties,  districts,  and  mu- 
nicipalities. 
X  (3)  Waares    

if         tt 

1  (4)  Other  debts  oref erred  by  law  

Schedule  A  

2        Secured  claims   

Schedule  A  

8        Unsecured  claims  .......>..,.............,....., 

Schedule  A 

Schedule  A  

i        Notes  and  bills  which  ought  to  be  paid  by 

other  parties  thereto. 
5        Accommodation  paper 

Schedule  A.  total  

1        Beal  estate  

Schedule  B    

Schedule  B    

2-a     Cash  on  hand  

• 

ii         ii 

2-b    Bills,  promissory  notes,  and  securities 

2-c     Stock  in  trade  

f«         tt 

2-tf      HouftehAld  flrAodfl    Ae             ..   .. ... 

tt         tt 

2-e      Bnolc^.  nrlnts,  and  piRdnr^ ..^_......^_,^ 

tt         tt 
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[FoBic  No.  2.] 


To  the  Honorable 


Pabtnership  Petition. 


Judge  of  the  District  Oourt  of  the  United  States 

for  the  — 


District  of 


The  petition  of 


respectfully  represents: 

have  been  partners  under  the  flnu 

,  in 


That  your  petitioners  and 

name  of ,  having  their  principal  place  of  business  at 


the  county  of 


and  district  and  State  of 


for  the  greater  portion 


of  the  six  months  next  immediately  preceding  the  filing  of  tills  petition ;  that 
the  said  partners  owe  debts  which  they  are  unable  to  pay  in  full ;  that  your 
petitioners  are  willing  to  surrender  all  their  proi)erty  for  the  benefit  of  their 
creditors,  except  such  as  is  exempt  by  law,  and  desire  to  obtain  the  benefit 
of  the  acts  of  Congress  relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  •— -  oath  ,  cqm- 
talns  a  full  and  true  statement  of  all  the  debts  of  said  partners,  and,  as  far 
as  possible,  the  names  and  places  of  residence  of  their  creditors,  and  such 
further  statements  concerning  said  debts  as  are  required  by  the  provisions  of 
said  acts. 
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That  the  schedule  hereto  annexed,  marked  B,  verified  by oath  ,  con- 
tains an  accurate  inventory  of  all  the  property,  real  and  personal,  of  said  part- 
ners, and  such  further  statements  concerning  said  property  as  are  required  by 
the  provisions  of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  G,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his  in- 
dividual debts,  and,  as  far  as  possible,  the  names  and  places  of  residence  of  his 
creditors,  and  such  further  statements  concerning  said  debts  as  are  required  by 
the  provisions  of  said  acts ;  and  tliat  the  schedule  hereto  annexed,  marked  D, 
verified  by  his  oath,  contains  an  accurate  inventory  of  all  his  individual  prop- 
erty, real  and  personal,  and  such  further  statements  concerning  said  property 
as  are  required  by  the  provisions  of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  £,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his 
individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  residence  of 
his  creditors,  and  such  further  statements  concerning  said  debts  as  are  re- 
quired by  the  provisions  of  said  acts;  and  that  the  schedule  hereto  annexed, 
marked  F,  verified  by  his  oath,  contains  an  accurate  inventory  of  all  his  in- 
dividual lAroperty,  real  and  personal,  and  such  further  statements  concerning 
■aid  property  as  are  required  by  the  provisions  of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  O,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his 
individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  residence  of 
his  creditors,  and  such  further  statements  concerning  said  debts  as  are  re- 
quired by  the  provisions  of  said  acts ;  and  that  the  schedule  hereto  annexed, 
marked  H,  verified  by  his  oath,  contains  an  accurate  inventory  of  all  his  in- 
dividual property,  real  and  personal,  and  such  further  statements  concerning 
said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said further  states  that  the  sdiedule  hereto  annexed, 

marked  J,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all  his 
individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  residence  of 
his  creditors,  and  such  further  statements  concerning  said  debts  as  are  re- 
quired by  the  provisions  of  said  acts,  and  that  tlie  schedule  hereto  annexed, 
marked  K,  verified  by  his  oath,  contains  an  accurate  inventory  of  all  his  in- 
dividual property,  real  and  personal,  and  such  further  statements  concerning 
said  property  as  are  required  by  the  provisions  of  said  acts. 

Wherefore  your  petitioners  pray  that  the  said  firm  may  be  adjudged  by  a 
decree  of  the  court  to  be  bankrupts  within  the  purview  of  said  acts. 


PeUHanen. 
-,  Atiomev, 


,  the  petitioning  debtors  mentioned  and  described  in  the  fore- 
going petition,  do  hereby  make  solemn  oath  that  the  statements  contained 
therein  are  true  according  to  the  best  of  their  knowledge,  information,  and  be- 
lief. 


Petitionert. 
Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18 — . 


iOjgioial  charcicier,] 


[Schedules  to  be  annexed  corresponding  with  schedules  under  Form  No.  1.] 
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[FoBM  No.  8.] 

Cbedttobs'  Petition. 

To  the  Honorable y  Judge  of  the  District  Court  of  the  United 

States  for  the district  of : 

The  petition  of ,  of and ,  of ,  and 

,  of ,  respectfully  shows: 

That ,  of ,  has  for  the  greater  portion  of  six  months 

next  preceding  the  date  of  filing  this  petition,  had  his  principal  place  of  busi- 
ness, [or  resided,  or  had  his  domicil]  at ,  in  the  county  of and 

State  and  district  aforesaid,  and  owes  debts  to  the  amount  of  |1,000. 

That  your  petitioners  are  creditors  of  said ,  having  provable 

claims  amounting  in  the  aggregate,  in  excess  of  securities  held  by  them,  to 
the  sum  of  $500.  That  the  nature  and  amount  of  your  petitioners*  claims  are 
as  follows:  

And  your  petitioners  further  represent  that  said is  insolvent, 

and  that  within  four  months  next  preceding  the  date  of  this  petition  the  said 

committed  an  act  of  bankruptcy,  in  that  he  did  heretofore,  to 

wit,  on  the day  of  

Wherefore  your  petitioners  pray  that  ser^ce  of  this  petition,  with  a  sub- 
poena, may  be  made  upon ,  as  provided  in  the  acts  of  Congress 

relating  to  bankruptcy,  and  that  he  may  be  adjudged  by  the  court  to  be  a 
bankrupt  within  the  purview  of  said  acta 


*— » 


Fetitionert. 
-,  AitomeV' 


United  States  of  America,  District  of ,  ss.: 

, , ,  being  three  of  the  petitioners 

above  named,  do  hereby  make  solemn  oath  that  the  statements  contained  in 
the  foregoing  petition,  subscribed  by  them,  are  true. 

Before  me, ,  this day  of ,  189 — . 


(Official  character,) 
[Schedules  to  be  annexed  corresponding  with  schedules  under  Form  No.  1.] 


[FoBM  No.  4.1 
Ordeb  to  Show  Cause  upon  Cbsditobs'  PKrrnoN. 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


In  Bankruptcy. 


Upon  consideration  of  the  petition  of that  ■  —  be 

declared  a  bankrupt,  it  is  ordered  that  the  said do  appear  at 

this  court,  as  a  court  of  bankruptcy,  to  be  holden  at ,  In  the  district 
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aforeeald,  on  the day  of ,  at  —  o'clock  In  the  -^—  noon,  and 

show  cause,  if  any  there  be,  why  the  prayer  of  said  petition  shonld  not  be 
granted;  and 

It  is  further  ordered  that  a  copy  of  said  petition,  together  with  a  writ  of 

subpoena,  be  served  on  said ,  by  deliyeri,ng  the  same  to  him 

personally  or  by  leaving  the  same  at  his  last  usual  place  of  abode  in  said  dis- 
trict, at  least  five  days  before  the  day  aforesaid. 

Witness  the  Honorable ,  Judge  of  the  said  court,  and  the  eeal 

thereof,  at ,  in  said  district,  on  the  -= —  day  of ^,  A.  D.  18 — . 


{ 


8«al  of    I  ^"^"^  » 

the  court.  J  Clerk, 


[FOBM  No.  5.] 

SuBPOCNA  TO  Alleged  Bankbuft. 

United  States  of  America, District  of » 

To ,  in  said  district,  greeting : 

For  certain  causes  offered  before  the  District  Court  of  the  United  States  of 

America  within  and  for  the district  of ,  as  a  court  of  bankruptqr, 

we  command  and  strictly  enjoin  you,  laying  all  other  matters  aside  and  not- 
withstanding any  excuse,  that  you  personally  appear  before  our  said  District 

Court  to  be  holden  at ,  in  said  district,  on  the day  of 1  A. 

D.  18^—, to  answer  to  a  petition  filed  by in  our 

said  court,  praying  that  you  may  be  adjudged  a  bankrupt ;  and  to  do  further 
and  receive  that  which  our  said  District  Court  shall  consider  in  this  behall 
And  this  you  are  in  no  wise  to  omit,  under  the  pains  and  penalties  of  what  may 
befall  thereon. 

Witness  the  Honorable ^  judge  of  said  court,  and  the  seal 

thereof,  at  — = ,  this day  of ,  A.  D.  189—. 


Seal  of    )  —  f 

the  oourtj  OlerK 


[Fouc  No.  6.] 
Denial  of  Bankbuptct. 
In  the  District  Court  of  flu*  United  States  for  the District  of 


In  the  matter  of 


In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A«  D.  18 — w 

And  now  the  said appears,  and  denies  that  he  has  committed 

the  act  of  bankruptcy  set  forth  in  said  petition,  or  that  he  is  insolvent,  and 
avers  that  he  should  not  be  declared  bankrupt  for  any  cause  in  said  petition 
alleged ;  and  this  he  prays  may  be  inquired  of  by  the  court  [or,  he  demands 
that  the  same  may  be  inquired  of  by  a  jury]. 


Subscribed  and  sworn  to  before  me  this  —  day  of  ,  A.  D.  18—. 


* 
lOffloial  character.] 
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[FoBH  No.  7J 

a 

Obdeb  tob  Jubt  Tbiaz- 
In  the  District  Court  of  tiie  United  States  for  the District  of  b 


In  the  matter  of 


^  In  Bankruptcy. 


At  — ,  in  said  district,  on  the day  of        ■    ,  18— w 

Upon  the  demand  in  writing  filed  by ^  alleged  to  be  a  bank- 
rupt, that  the  fact  of  the  commission  by  him  of  an  act  of  bankruptcy,  and  the 
fact  of  his  insolventy  may  be  inquired  of  by  a  Jury,  it  is  ordered,  that  said 
issue  be  submitted  to  a  Jury. 

i    Seal  of    )  » 

Itha  oourt J  Clerk. 


[FOBM  No.  a] 
Special  Wabbant  to  Mabshal, 
In  the  District  Ck)urt  of  the  United  States  for  the District  of 


III  the  matter  of 


In  Bankruptcy. 


To  the  marshal  of  said  district  or  to  d.ther  of  his  d^utles,  greeting: 
Whereas  a  petition  for  adjudication  of  bankruptcy  was,  on  the  — — *—  day 

of ,  A.  D.  18 — ,  filed  against ,  of  the  county  of and 

State  of ,  in  said  district,  and  said  petition  is  still  pending ;  and  where- 
as it  satisfactorily  appears  that  said has  committed  an  act  of  bank- 
ruptcy [or  has  neglected  or  is  neglecting,  or  is  about  to  so  neglect  his  proper- 
ty that  it  has  thereby  deteriorated  or  is  thereby  deteriorating  or  is  about 
thereby  to  deteriorate  in  value],  you  are  therefore  autliorized  and  required  to 
seize  and  take  possession  of  all  the  estate,  real  and  personal,  of  said  ^-.— ^ 
,  and  of  all  his  deeds,  books  of  account,  and  papers,  and  to  hold  and 


keep  the  same  safely  subject  to  the  further  order  of  the  court. 

Witness  the  Honorable  — — • ,  Judge  of  the  said  court,  and  the  seal 

thereof,  at ,  in  said  district,  on  the  —  of ,  A.  D.  18^—. 


(   S«al  of   )  '  — f 

I  the  oourt.  J   ^  Clerk, 

BBTUBN  BT  IfABSHATi  TBXBEON. 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of  the  estate  of 

of  the  within-named ,  and  of  all  his  deeds,  books  of  account,  and 

papers  which  have  come  to  my  knowledge. 


Marshal  [or  Deputy  MarthiOl, 
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Fees  and  eavetieee. 


1.  Service  of  warrant   

S.  Neoeesary  travel,  at  the  rate  of  six  cents  a  mile  each  way 

8.  Actual  expenses  In  custody  of  property  and  other  services  as  fol 
lows    


[Here  state  the  particulars.] 


Marshal  [or  Deputy  Marshal]. 


District  of 


A.  D.  18—. 


Personally  appeared  before  me  the  said 


and  made  oath  that 


the  above  expenses  returned  by  him  have  been  actually  incurred  and  paid  by 
him,  and  aie  Just  and  reasonable. 


Referee  in  Bankruptcy. 


[FoBM  No.  9.] 
Bond  of  Pbtihonino  CaEDrroB. 


Know  aU  men  by  these  presents :    That  we, 


-,  as  sureties,  are  held  and  firmly  bound  unto 


•,  tuB  principal,  and 
.to 


the  full  and  Just  sum  of 


dollars,  to  be  paid  to  the  said 


executors,  administrators,  or  assigns,  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  by  these  presents. 

Signed  and  sealed  this day  of A.  D.,  189—. 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the 

district  of against  the  said ,  and  the  said has  applied  to 

that  court  for  a  warrant  to  the  marshal  of  said  district  directing  him  to  seize 

and  hold  the  property  of  said ,  subject  to  the  further  orders  of 

said  district  court 

Now,  therefore,  if  such  a  warrant  shall  issue  for  the  seizure  of  said  proper- 
ty, and  if  the  said shall  indemnify  the  said for 

such  damages  as  he  shall  sustain  in  the  event  such  seizure  shall  prove  to  have 
been  wrongfully  obtained,  then  the  above  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in 

presence  of  —  C [Seal.] 

[Seal.] 

[Seal.] 

Approved  this day  of ,  A«  D.,  189— • 


District  Judge. 


Form  No.  11)  forms  in  bankbuptcy  1609 

[FOBM  No.  id] 

Bond  to  Mabshai* 

Know  all  men  by  these  presents :    That  we, ,  as  principal,  and 

-,  as  sureties,  are  held  and  firmly  bound  unto 


marshal  of  the  United  States  for  the district  of ,  in  the  full  and 

just  sum  of dollars,  to  be  paid  to  the  said ,  his  execu- 
tors, administrators,  or  assigns,  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselyes,  our  heirs,  executors,  and  administrators.  Jointly 
and  severally,  by  these  presents. 

Signed  and  sealed  this day  of A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the 

district  of ,  against  the  said ,  and  the  said  court  has  is- 
sued a  warrant  to  the  marshal  of  the  United  States  for  said  district,  direct- 
ing him  to  seize  and  hold  property  of  the  said ,  subject  to  the 

further  order  of  the  court,  and  the  said  property  has  been  seized  by  said  mar- 
shal as  directed,  and  the  said  district  court  upon  a  petition  of  said  

has  ordered  the  said  property  to  be  released  to  him. 

Now,  therefore,  if  the  said  iwoperty  shall  be  released  accordingly  to  the 

said ,  and  the  said . — ,  being  adjudged  a  bankrupt, 

shall  turn  over  said  property  or  pay  the  value  thereof  in  money  to  the  trus- 
tee, then  the  above  obligation  to  be  void;  otherwise  to  remain  in  full  force 
and  virtue. 

Sealed  and  delivered  In  the 
presence  of  —  [Seai.1 

[Seai*] 

[Seal.] 

Approved  this day  of ,  A.  D.  189 — , 


DisU-ict  Judge, 


[FOBM  No.  11.] 
Adjudication  that  Debtob  ib  not  Bankrupt. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


In  Bankruptcy. 


At ,  in  said  district,  on  day  of ^  A.  D.  18 — ,  before  the 

Honorable ,  Judge  of  the district  of . 

This  cause  came  on  to  be  heard  at ,  in  said  court,  upon  the  petition  of 

that be  adjudged  a  bankrupt  within  the  true  Intent  and  mean- 


ing of  the  acts  of  Congress  relating  to  bankruptcy,  and  [Here  state  the  pro- 
ceedingSf  whether  there  was  no  opposition^  or,  if  opposed,  state  what  proceed- 
ings were  had.] 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause  [and  the 
arguments  of  counsel  thereon,  if  any],  It  was  found  that  the  facts  set  forth 

In  said  petition  were  not  proved ;  and  it  Is  therefore  adjudged  that  said 

was  not  a  bankrupt,  and  that  said  petition  be  dismissed,  with  costs. 
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Witness  the  Honorable ,  Judge  of  said  court,  and  the  seal 

thereof,  at ^  in  said  district,  on  the day  of ,  A.  D.  18 — . 


Seal  of    \  — ^—  » 

the  court  J  Clerk, 


[FoBM  No.  12.] 
Adjudication  of  Bankbttptct. 
In  the  District  Court  of  the  United  States  for  the  —  District  of 


In  the  matter  of 


Bankrupt  . 


.  In  Bankruptcy* 


At ,  in  said  district,  on  the day  of ,  A.  D.  18—,  before  the 

Honorable ,  Judge  of  said  court  in  bankruptcy,  the  petition  of 

that be  adjudged  a  bankrupt,  within  the  true 

intent  and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy,  having 

been  heard  and  duly  considered,  the  said  — : is  hereby  declared 

and  adjudged  bankrupt  accordingly. 

Witness  the  Honorable ^  Judge  of  said  court,  and  the  seal 

thereof,  at ,  in  said  district,  on  the day  of ,  A.  D.  18—. 


(   Seal  of    )  * 

(the  court. J  ClerJkt. 


[FoBM  No.  13.] 
Appointment,  Oath,  and  Repobt  or  Appbaisbbs. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


It  is  ordered  that ,  of , '  of ,  and 

of ,  three  disinterested  persons,  be,  and  they  are  hereby, 


appointed  appraisers  to  appraise  the  real  and  personal  property  belonging  to 
the  estate  of  the  said  bankrupt  set  out  in  the  schedules  now  on  file  in  this 
court,  and  report  their  appraisal  to  the  court,  said  appraisal  to  be  made  as 
soon  as  may  be,  and  the  appraisers  to  be  duly  sworn. 
Witness  my  hand  this day  of       ■     ,  A.  D.  18 — 


Referee  in  Bankruptcy, 

District  of ,  SB.: 

Personally  appeared  the  within  named  "  — ' and  sererally  made 

oath  that  they  ^11  fully  and  fairly  appraise  the  aforesaid  real  and  personal 
property  according  to  their  best  skill  and  Judgment 


Subscribed  and  sworn  to  before  me  this  —  day  of  — ,  A.  D.  18fr— . 


[Official  character,} 
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We^  the  undersigned,  having  been  notified  that  we  were  appointed  to  esti- 
mate and  appraise  the  real  and  personal  property  aforesaid,  have  attended  to 
the  duties  assigned  ns,  and  after  a  strict  examination  and  careful  Inquiry, 
we  do  estimate  and  appraise  the  same  as  follows : 


Cents. 


»      i  —  iM 


In  witness  whereof  we  hereunto  set  our  hands,  at 
9  A.  D.  Id— w 


-,  this 


day  of 


[Fonc  No.  14] 
Ordeb  of  RktsbenoKi 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


Whereas 


aforesaid,  on  the 


— ,  of 
day  of 


in  the  county  of 


and  district 


,  A.  D.  18 — ,  was  duly  adjudged  a  bank- 
rupt upon  a  petition  filed  in  this  court  by  [or,  against]  him  on  the day 

of ^  A.  D.  189—,  according  to  the  provisions  of  the  acts  of  C!ongres8  re- 
lating to  bankruptcy. 

It  is  thereupon  ordered,  that  said  matter  be  referred  to ■ 


,  one 

of  the  referees  In  bankruptcy  of  this  court,  to  take  such  further  proceedings 

therein  as  are  required  by  said  acts;  and  that  the  said — _.  shall 

attend  before  said  referee  on  the day  of at ,  and  thence- 
forth shall  submit  to  such  orders  as  may  be  made  by  said  referee  or  by  this 

court  relating  to  said bankruptcy. 

Witness  the  Honorable ,  Judge  of  the  said  court,  and  the  seal 

thereof,  at ^  ^  sa^d  district,  on  the day  of ,  A.  D. 


{ 


Seal  of    { 
the  ooart) 


OlerK 
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[FoHic  No.  15.1 
Obdeb  of  Refebence  in  Judge's  Absence. 
In  the  District  Court  of  the  United  States  for  the  ■■  District  of 


In  the  matter  of 


H  In  Bankruptcy. 


Whereas  on  the day  of ,  A.  D,  18 — ,  a  petition  was  flled  to  have 

,  of ,  In  the  county  of and  district  aforesaid,  ad- 
judged a  bankrupt  according  to  the  provisions  of  the  acts  of  Congress  relating 
to  bankruptcy;  and  whereas  the  Judge  of  said  court  was  absent  from  said 
district  at  the  time  of  filing  said  petition  [OTy  in  case  of  involuntary  bank- 
ruptcy, on  the  next  day  after  the  last  day  on  which  pleadings  might  have 
been  filed,  and  none  have  been  filed  by  the  bankrupt  or  any  of  his  creditors], 

It  is  thereupon  ordered  that  the  said  matter  be  referred  to , 

one  of  the  referees  in  bankruptcy  of  this  court,  to  consider  said  petition  and 
take  such  proceedings  therein  as  are  required  by  said  acts;    and  that  the 

said shall  attend  before  said  referee  on  the day  of , 

A.  D.  189—,  at . 

Witness  my  hand  and  the  seal  of  the  said  court,  at ,  In  said  district, 

on  the day  of ^  A.  D.  189—. 


I 


Seal  of    )  ^^"^^  » 

the  court.)  Clerk. 


[FoBM  No.  16,] 

Rxfbbbe's  Oath  of  Offigb. 

I, ,  do  solemnly  swear  that  I  will  administer  Justice  without 

respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich,  and  that  I 
will  faithfully  and  Impartially  discharge  and  perform  all  the  duties  Incumbent 
on  me  as  referee  in  bankruptcy,  according  to  the  best  of  my  abilities  and  under- 
standing, agreeably  to  the  Constitution  and  laws  of  the  United  States.  So 
help  me  God. 


Subscribed  and  sworn  to  b^ore  me  this day  of ,  A.  D.  18 — 


District  Judge, 


[Form  No.  17.] 

Bond  of  Rbfebeb. 

Know  all  men  by  these  presents :    That  we of  -^^— 

as  principal,  and of and of 

,  as  sureties  are  held  and  flnnly  bound  to  the  United  States  df  America 

in  the  sum  of dollars,  lawful  money  of  the  United  States,  to  be  paid 

to  the  said  United  States,  for  the  payment  of  which,  well  and  truly  to  be 
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made,  we  bind  ourselveSp  our  heirs,  executors,  and  administrators,  JointlT  and 
severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  189 — 

The  condition  of  this  obligation  is  such  that  whereas  the  said  

,  has  been  on  the  day  of ,  A.  (D.  18 — ,  appointed  by  the 

Honorable ,  Judge  of  the  district  court  of  the  United  States  for 

the district  of ,  a  referee  in  bankruptcy,  in  and  for  the  county 

of ,  in  said  district,  under  the  acts  of  Ck>ngress  relating  to  bankruptcy. 

Now,  therefore,  if  the  said shall  well  and  faithfully  discharge 

and  perform  all  the  duties  pertaining  to  the  said  office  of  referee  in  bankrupt- 
cy, then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force  and  vir- 
tue. 

Signed  and  sealed 
in  the  presence  of 


Approved  thi? day  of A.  D.  180 — , 


[I*.  S.1 
[l.  s.] 
[l.  8.] 


District  Judge, 


[FoBM  No.  18.1 

Notice  of  Fibst  Meeting  of  CaEDiTOBfl. 

In  the  District  Court  of  the  United  States  for  the District  of .    In 

Bankruptcy. 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


To  the  creditors  of ,  of ,  in  the  county  of ,  and  dis- 
trict aforesaid,  a  bankrupt 

Notice  is  hereby  given  that  on  the day  of A.  D.  18 — ,  the  said 

was  duly  adjudicated  bankrupt;  and  that  the  fir^t  meeting  of 

his  creditors  will  be  held  at in ,  on  the day  of ,  A. 

D.  18 — ,  at o'clock  in  the noon,  at  which  time  the  said  creditors 

may  attend,  prove  their  claims,  appoint  a  trustee,  examine  the  bankrupt,  and 
transact  such  other  business  as  may  properly  come  before  said  meeting. 


Bef^ee  in  Bankruptoy. 
18—. 
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[FoBM  No.  19.] 
List  of  Debts  Pboved  at  First  jI^Iebtino. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy* 


At 


-,  in  said  district,  on  the 
-,  referee  in  bankruptcy. 


day  of 


-,  A.  D.  18—,  before 


The  following  is  a  list  of  creditors  who  have  this  day  proved  their  debts: 


N&mes  of  creditors. 

Residence. 

Debts  proTed. 

1 

• 

Dolls. 

Cts. 

Referee  in  Bankruptcy. 


[FoBM  No.  20.] 

Genbrai.  Letter  of  Attorney  in  Fact  when  Creditor  is  not  Beprxsentbd 

BY  Attorney  at  Law. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt  . 


II  1 1  i»i 


In  Bankrunti^ 


To 


I, 


-,  of 


-,  in  the  county  of 


and  State  of 


•^  do 


hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  or  meetings  of 
creditors  of  the  bankrupt  aforesaid  at  a  court  of  bankruptcy,  whereyer  adver- 
tised or  directed  to  be  holden,  on  the  day  and  at  the  hour  appointed  and  noti- 
fied by  said  court  in  said  matter,  or  at  such  other  place  and  time  as  may 
be  appointed  by  the  court  for  holding  such  meeting  or  meetings,  or  at  which 
such  meeting  or  meetings,  or  any  adjournment  or  adjournments  thereof  may 
be  held,  and  then  and  there  from  time  to  time,  and  as  often  as  there  may 
be  occasion,  for  me  and  in  my  name  to  vote  for  or  against  any  proposal  or 
resolution  that  may  be  then  submitted  under  the  acts  of  Congress  relating  to 
bankruptcy ;  and  in  the  choice  of  trustee  or  trustees  of  the  estate  of  the  said 
bankrupt,  and  for  me  to  assent  to  such  appointment  of  trustee ;  and  with  like 
powers  to  attend  and  vote  at  any  other  meeting  or  meetings  of  creditors,  or 
sitting  or  sittings  of  the  court,  which  may  be  held  therein  for  any  of  the  pur- 
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poses  aforesaid;  also  to  accept  any  composition  proposed  by  said  bankrapt  In 
satisfaction  of  his  debts,  and  to  receive  payment  of  dividends  and  of  money  doe 
me  under  any  composition,  and  for  any  other  purpose  in  my  interest  whatso- 
ever, with  full  power  of  substitution. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal 
the day  of ^  A,  D.  189—. 


Signed,  sealed,  and  delivered  in  presence  of — 


%  [L.  8.1 


Acknowledged  before  me  this day  of ,  A,  D.  189—. 


[Official  oharaoteri 


[Foiui  No.  21.] 
Special  Lbtteb  or  Attobnbt  in  Fact. 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


To 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  credi- 
tors in  this  matter,  advertised  or  directed  to  be  holden  at ,  on  the 

day  of ,  before ,  or  any  adjournment  thereof,  and  then  and  there 

for and  In name  to  vote  for  or  against  any  proposal  or  res- 
olution that  may  be  lawfully  made  or  passed  at  such  meeting  or  adjourned 
meeting,  and  in  the  choice  of  trustee  or  trustees  of  the  estate  of  the  said 
bankrupt 

-.  IIm  8.1 

In  witness  whereof  I  hJEtve  hereunto  signed  my  name  and  affixed  my  seal 
the day  of ^  A.  D.  189—. 

Signed,  sealed,  and  delivered  in  presence  of — 


Acknowledged  before  me  this day  of ,  A,  D.  18— w 


(OfflcUa  character.) 


[FoBM  No.  22.] 

AFPOINTMEnT  OF  TBUSTEB  BT  GBEDITOBa 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


At ,  In  said  district,  on  the day  of ,  A,  D.  18-^  before 

^  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  creditors 
in  the  above  bankruptcy,  and  of  which  due  notice  has  been  given  in  the  [here 
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insert  the  names  of  the  netcspapers  in  tohich  notice  toas  published]^  we>  wboee 
names  are  hereunder  written,  being  the  majority  in  number  and  in  amount  of 
claims  of  the  creditors  of  the  said  bankrupt,  whose  claims  have  been  allowed, 

and  who  are  present  at  this  meeting,  do  hereby  appoint ,  of 

,  in  the  county  of and  State  of ,  to  be  the  trustee —  of  the 

said  bankrupt's  estate  and  effects. 


Signatures  of  creditors. 

Residences  of  tbe  same. 

Amount  of  debt. 

Dolls. 

Cts. 

Ordered  that  the  above  appointment  of  trustee —  be,  and  the  same  is  hereby 
approved. 


Referee  in  Bankruptcy. 


[FoBM  No.  23.1 
Appointment  of  Trlstee  by  Refebee. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At 


-,  in  said  district,  on  the 
-,  referee  in  bankruptcy. 


day  of 


-,  A.  D.  18 — ,  before 


This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  creditors 
under  the  said  bankruptcy,  and  of  which  due  notice  has  been  given  in  the 
[here  insert  the  names  of  the  newspapers  in  which  notice  was  puhlishedl  I. 
the  undersigned  referee  of  the  said  court  in  bankruptcy,  sat  at  the  time  and 
place  above  mentioned,  pursuant  to  such  notice,  to  take  the  proof  of  debts  and 
for  the  choice  of  trpstee  under  the  said  bankruptcy ;  and  I  do  hereby  certify 
that  the  creditors  whose  claims  had  been  allowed  and  were  present,  or  duly 
represented,  failed  to  make  choice  of  a  trjistee  of  said  bankrupt's  estate,  and 

therefore  I  do  hereby  appoint ,  of ,  in  the  county  of 

and  State  of — ,  as  trustee  of  the  same. 


Referee  in  Bankruptcy. 


[FoBic  No.  24.1 
Notice  to  Tbustee  of  his  Appointhbht. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


To 


of 


-,  in  the  county  of 


In  Bankruptcy. 


-,  and  district  aforesaid: 


I  hereby  notify  you  that  you  were  duly  appointed  trustee  [or  one  of  the 
trustees]  of  the  estate  of  the  above-named  bankrupt  at  the  first  meeting  of  the 
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creditors,  on  the day  of ,  A.  D.  18 — ,  and  I  have  approved  said  ap- 
pointment.   The  penal  sum  of  yoar  bond  as  snch  trustee  has  been  fixed  at 

dollars.    You  are  required  to  notify  me  forthwith  of  your  acceptance 

or  rejection  of  the  trust. 
Dated  at the day  of ,  A.  D.  18 — 


Referee  in  Bankruptcy. 


[Form  No.  25.] 
Bond  of  Tburte::. 

Ejiow  all  men  by  these  presents:  That  we, ,  of ,  as  prin- 
cipal, and ,  of ,  and ,  of ,  as  sureties, 

are  held  and  firmly  bound  uiito  the  United  States  of  America  in  the  sum  of 

dollars,  in  lawful  money  of  the  United  States,  to  be  paid  to  the  said 

United  States,  for  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves and  our  heirs,  executors,  and  administrators,  Jointly  and  severally,  by 
these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  181^—. 

The  condition  of  this  obligation  is  such,  that  whereas  the  above-named 

was,  on  the day  of ,  A.  D.  189 — ,  appointed  trustee 

in  the  case  pending  in  bankruptcy  in  said  court,  wherein is  the 

bankrupt,  and  he,  the  said ,  has  accepted  said  trust  with  all  the 

duties  and  obligations  pertaining  thereunto: 

Now,  therefore,  if  the  said ,  trustee  as  aforesaid,  shall  obey 

such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall  faith- 
fully and  truly  account  for  all  the  monejrs,  assets,  and  effects  of  the  estate 
of  said  bankrupt  which  shall  come  into  his  hands  and  possession,  and  shall  in 
all  respects  faithfully  perform  all  his  official  duties  as  said  trustee,  then  this 
obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  virtue. 

Signed  and  sea  I  id  in 
presence  of — 

,   fSEAL.! 

—  — ^  ,  [SEAL.] 

,  [SEAL.] 


[Form  No.  26.] 

Obdeb  Apfboving  Tbusteb*8  Bond. 

At  a  court  of  bankruptcy,  held  in  and  for  the  — .—  District  of ,  at 

-,  this day  of ,  189- 


Before ,  referee  in  bankruptcy,  in  the  District  Court  of  the 

United  States  for  the District  of . 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


It  appearing  to  the  Court ,  of ,  and  in  said  district,  has 

been  duly  appointed  trustee  of  the  estate  of  the  above-named  bankrupt,  and 
has  given  a  bond  with  sureties  for  the  faithful  performance  of  his  official  dii- 

Blk.Bkb.(3d  Bd.)— 102 
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tlefl,  in  the  anumnt  fixed  by  the  credltoni  Cor  by  order  of  tbe  court],  to  wit,  in 

the  sum  of dolUra,  it  is  ordered  that  the  said  bond  be,  and  the  same  is 

hereby,  approved. 


Referee  4n  Bankruptcif. 


[Form  No.  27.] 
Obdkr  that  no  Tbustxb  bb  Apponraro. 
In  the  District  Court  of  tbe  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets,  and  that 
no  creditor  has  appeared  at  the  first  meeting,  and  that  the  appointment  of  a 
trustee  of  the  bankrupt's  estate  is  not  now  desirable,  it  is  hereby  ordered 
that,  until  further  order  of  the  court,  no  trustee  be  appointed  and  no  other 
meeting  of  the  creditors  be  called. 


Referee  4n  Bankruptcy. 


[FoBic  No.  28.1 
Oboeb  fob  BxAiaNATioN  OF  Baickbuft. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


.  In  Bankruptcy. 


At  ,  on  the  day  of ,  A.  D.  18 — .  . 

Upon  the  application  of ,  trustee  of  said  bankrupt  lor  creditor 

of  said  bankrupt],  it  is  ordered  that  said  bankrupt  attend  before  


one  of  the  referees  in  bankruptcy  of  this  court,  at on  the 


day  of ,  at  —  o'clock  in  the noon,  to  submit  to  examination  under 

the  acts  of  Congress  relating  to  bankruptcy,  and  that  a  copy  of  this  order 
be  delivered  to  him,  the  said  bankrupt,  forthwitib. 

— ^  Referee  in  Bankruptoif, 
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[FoBu  No.  29.1 
Examination  of  Bankrupt  ob  Wjtnbm. 
In  the  District  Court  of  the  United  States  for  the iDistrict  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D.  19— v  before 

— ,  one  of  the  referees  in  bankruptcy  of  said  court. 

t  of ,  in  the  county  of ,  and  State  of  — — ,  be- 
ing duly  sworn  and  examined  at  the  time  and  place  above  mentioned,  upon 
his  oath  saya    ISere  in$ert  tubitanoe  of  examination  of  party,} 

1  Referee  in  Bankruptey. 


[FoBic  No.  80.] 

SUHMONS  to  WlTNlflS. 


To 


Whoreas  —  ,  of ^  In  the  county  of ,  and  State. of 

-,  has  been  duly  adjudged  bankrupt,  and  the  preceding  in  bankruptcy 


is  pending  in  the  District  Court  of  the  United  States  for  the District 

of , 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally 

to  be  and  appear  before ^  one  of  the  referees  in  bankruptcy  of 

the  said  court,  at ^  on  the day  of ^  at  —  o'clock  in  the  — 

noon,  then  and  there  to  be  examined  in  relation  to  said  bankruptcy. 

Witness  the  Honorable Judge  of  said  court,  and  the  seal  thereof  at 

^  this day  of ^  A.  D.  189—. 

,  Clerk. 

Retubn  of  Suhmons  to  Witnbss. 
In  the  District  Court  of  the  United  States  for  the District  of  >, 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


On  this  day  of ,  A.  D.  18 — ,  before  me  came »  of 

-,  in  the  county  of and  State  of ,  and  makes  oath,  and 


says  that  he  did,  on ,  the day  of ^  A.  D.  189 — ,  personally  serve 

,  of ,  in  the  county  of and  State  of ,  wit .  a 

true  copy  of  the  summons  hereto  annexed,  by  deliyerlng  the  same  to  him; 
and  he  further  makes  oath,  and  says  that  he  is  not  interested  in  the  proceed- 
ing in  bankruptcy  named  in  said  summons. 


■w 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  19— w 
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[FoBic  No.  81.1 


Pboof  of  Unsecubed  Debt. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt 


^  In  Bankruptcy. 


At 
came 


-,  in  said  district  of ,  on  the 

,  of  ,  In  the  county  of 


day  of 


-,  and  made  oath,  and  says  that 


,  A.  D.  189—, 

,  in  said  district  of 

-,  the  person  by  [or  against] 


whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to 

said  deponent  In  the  sum  of dollars;    that  the  consideration  of  said 

debt  Is  as  follows: 


that  no  part  of  ^aid  debt  has  been  paid  [except 


that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 


1; 


1; 

and  that  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his  knowl- 
edge or  belief,  for  his  use,  had  or  received  any  manner  of  security  for  said 
debt  whatever. 


Subscribed  and  sworn  to  before  me  tUs 


day  of 


Creditor. 
-,  A.  D.  18—. 


lOffldal  character.] 


[FoBM  No.  32.] 


Pboof  of  Secubed  Debt. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At 
came 


-,  on  the 


-,  in  said  district  of 

,  of  ,  in  the  county  of 


day  of 


-,  and  made  oath,  and  says  that 


,  A.  D.  189-  s 

,  In  said  district  of 

-,  the  person  by  [or  against] 


whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  said 
deponent,  in  the  sum  of dollars;  that  the  consideration  of  said  debt  is 
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MB  follows ;  that  no  part  of  said  debt  has  been  paid  [exogft 

];    that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

J;   and  that  the  only  securities  held  by  this  deponent  for  said  debt 

are  the  following : 


Creditor. 
Subscribed  and  sworn  to  before  me  this uay  ut ,  A.  D.  — . 


iOffloial  eharaoter.'i 


[FoBM  No.  33.] 
Proof  of  Dbbt  Due  Cobforahon. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


z\ 


In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of ,  A.  D.  189 — , 

came ,  of ,  in  the  county  of and  State  of ,  and 

made  oath  and  says  that  he  is of  the ^  a  corporation  incorporated 

by  and  under  the  laws  of  the  State  of 1  and  carrying  on  business  at 

,  in  the  county  of and  State  of ,  and  that  he  is  duly  author- 

iaed  to  malkO  this  proof,  and  says  that  the  said ,  the  person  by 

[or  against]  whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed, 
was  at  and  before  the  filing  of  the  said  petition,  and  still  is  justly  and  truly 
indebted  to  said  corporation  in  the  sum  of dollars ;  that  the  considera- 
tion of  said  debt  is  as  follows : 

■'  ■  "  '  ■       ■  ■  ■■  ^^— i^   I  9 

that  no  part  of  said  debt  has  been  paid  [except 


^];   that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

; ]; 

and  that  said  corporation  has  not,  nor  has  any  person  by  its  order,  or  to 
the  knowledge  or  belief  of  said  deponent,  for  its  use,  had  or  received  aiiy 
manner  of  security  for  said  debt  whatever. 


of  said  Corporation. 


Snbscilbed  and  sworn  to  before  me  this day  of ,  A.  D.  18 — . 


iOffUHal  charaderJl 


[FoBM  No.  34.] 
Pboof  of  Debt  by  Pabtnbbship. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of ,  A.  D.  189—, 

came ,  of  .  in  the  county  of  ,  In  said  district  of 
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-,  and  made  oath  and  says  that  he  is  one  of  the  firm  of 


oonalstlng  of  himself  and ,  of ,  in  the  connty  of 

and  State  of ;  that  the  said ,  the  person  by  [or  against] 

whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  be- 
fore the  filing  of  said  petition,  and  still  is,  Justly  and  truly  indebted  to  this 

deponent's  said  firm  in  the  sum  of dollars;  that  the  consideration  ot 

said  debt  is  as  follows: 

• 

■  ■-  ■    ■  » 

that  no  part  of  said  debt  has  been  paid  [except };    that 

there  are  no  set-offs  or  counterclaims  to  the  same  [except 


];    and  this  deponent  has  not,  nor  has  his  said  firm,  nor  has  any 

person  by  their  order,  or  to  this  deponent's  knowledge  or  belief,  for  their  use, 
had  or  received  any  manner  of  security  for  said  debt  whatever. 


Creditor. 
Subscribed  and  aworn  to  before  me  this day  of ,  A.  D.  18 — . 


[Offldal  character.} 


[FoBic  No.  35.] 
Pboof  of  Debt  by  Agent  ob  Attobnkt. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At in  said  district  of on  the day  of A.  D.  189—, 

came ,  of ,  in  the  county  of ,  and  State  of 


t 


attorney   [or  authorized  agent]   of  ,  in   the  county  of  ^   and 

State  of ,  and  made  oath  and  says  that ^  the  person  by 

[or  against]  whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed, 
was  at  and  before  the  filing  of  said  petition,  and  still  is,  Justly  and  truly 

indebted  to  the  said ,  in  the  sum  of dc^lars;   that  the 

consideration  of  said  debt  is  as  follows:  

that  no  part  of  said  debt  has  been  paid  [exeept ; 


1; 

and  that  this  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  this  de- 
ponent's knowledge  or  belief,  for  his  use  had  or  received  any  manner  of  se- 
curity for  said  debt  whatever.  And  this  deponent  further  says,  that  this  deiM)- 
sition  can  not  be  made  by  the  claimant  in  person  because 

and  that  he  is  duly  authorized  by  his  principal  to  make  this  affidavit,  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated,  and  that  such  debt,  to  the  best  of  his  knowl- 
edge and  belief,  still  remains  unpaid  and  unsatisfied. 


Subscribed  and  sworn  to  before  me  this day  of  ,  A.  D.  18 — . 


[Official  i^aracter,l 
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iFoBic  No.  se.] 
Pboof  of  Secubsd  Dbbt  bt  Aobnt. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


K  In  Bankruptcy. 


Bankrupt  . 


At  -: ,  in  said  district  of ,  on  the day  ot 1  A,  JU.  1»»— , 

came ,  of ,  in  the  county  of ^  and  State  of , 

attorney  [or,  authorized  agent]  of ,  in  the  county  of ,  and  State 

of ,  and  made  oath,  and  says  that ,  the  person  by  [or, 

against]  whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed,  was. 
at  and  before  the  filing  of  said  petition,  and  still  is,  Justly  and  truly  indebted 
to  the  said in  the  sum  of dollars ;  that  the  consideration 

of  said  debt  is  as  follows: . 

• 
■  ■'■-■  ■        ' » 

that  no  part  of  said  debt  has  been  paid  [except 


that  there  are  no  setH)tf8  or  counter  claims  to  the  same  [except 


.1; 


]; 

and  that  the  only  stoirities  held  by  said for  said  debt  are  the  following 


and  this  deponent  further  says  that  this  deposition  can  not  be  made  by  the 
claimant  in  person  because 

X ' » 

and  that  he  is  duly  authorized  by  his  principal  to  make  this  deposition,  and 
that  it  is  witj^in  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated. 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  IS—. 


[Official  character.} 


[ToBM  No.  37.] 
AFFiDAvrr  or  Lost  Bii.l,  ob  Note. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


^  In  Bankruptcy. 


On  this day  of  — ,  A.  D.  18—,  at ,  came ,  of 

-,  in  the  county  of ,  and  State  of  ,  and  makes  oath  and 


says  that  the  bill  of  exchange  [or  note],  the.  particulars  whereof  are  under- 
written, has  been  lost  under  the  following  circumstances,  to  wit. 


and  that  he,  this  deponent,  has  not  Deen  able  to  find  the  same ;  and  this  depo- 
nent further  says  that  he  has  not,  nor  has  the  said ,  or  any  person 
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or  persons  to  their  use,  to  this  deponent's  knowledge  or  belief,  negotiated  the 
said  bill  [or  note],  nor  in  any  manner  parted  with  or  assigned  the  legal  or 
beneficial  interest  therein,  or  any  part  thereof;  and  that  he,  this  deponent,  is 
the  person  now  legally  and  beneficially  interested  in  the  same 


Bill  or  note  aho 

ve  referred  to. 

Date. 

Drawer  or  maker. 

Acceptor. 

Sum. 

1 

Subicribed  and  sworn  to  befoi\'  me  this 


day  of 


-,  A.  D.  IS—. 


{Offloiat  character.) 


[FoBic  No.  38.] 
Obdeb  Rbducino  Claiii. 
In  the  District  Court  of  the  United  states  for  the 


District  of 


In  tlK>  matter  of 


.  In  Bankruptcy. 


Banl'rupt  . 


At 


in  said  district,  on  the 


day  of 


,  A.  D.  18—. 

ri)on  the  evidence  submitted  to  this  court  upon  the  claim  of against 

said  estate  [and,  if  thv  fact  he  so,  upon  hearing  counsel  thereon],  it  is  ordered, 

that  the  amount  of  said  claim  be  reduced  from  the  sum  of •-,  as  set  forth 

in  the  affidavit  in  proof  of  claim  filed  by  said  creditor  in  said  case,  to  the  sum 

of ,  and  that  the  latter-named  sum  be  entered  upon  the  books  of  the 

trustee  as  the  true  sum  upon  which  a  dividend  shall  be  computed  [if  with  ift- 
terest,  with  interest  thereon  from  the day  of ,  A.  D.  18 — ]. 


Referee  in  Bwnkruptoy, 


[FoBM  No.  30.] 
Obdeb  Exfunoino  Claiic. 
In  the  District  Court  of  the  United  States  for  the  - 


District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At 


-,  In  said  district,  on  the 


day  of 


-,  A.  D.  18—. 


Upon  the  evidence  submitted  to  the  court  upon  the  claim  of 


against 


said  estate  [and.  if  the  fact  he  so,  upon  hearing  counsel  thereon],  it  is  ordered, 
that  said  claim  be  disallowed  and  expunged  from  the  list  of  claims  upon  the 
trustee's  record  in  said  case. 


Referee  in  Bankruptcy. 
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[FoBic  No.  40.] 

List  of  OIiAiics  and  Dividends  to  be  Becobded  bt  Rbfbbeb  and  bt 

Delivebbd  to  Tbustee. 


In  the  District  Court  of  the  United  States  for  tlie 


District  of 


In  the  matter  of 


Bankrupt  . 


.  In  Bankruptcy. 


At 


-,  in  said  district,  on  the 


day  of 


-,  A.  D.  18—. 


A  list  of  debts  proved  and  claimed  under  the  bankruptcy  of 

dend  at  the  rate  of per  cent  this  day  declared  thereon  by 

bankruptcy.  n 


-,  vHth 


divi- 


',  a  referee  {» 


No. 


Creditors. 

[To  be  placed  alphabetically,  and  tbe  names 
of  all  the  parties  to  the  proof  to  be  care 
fully  set  forth.] 


Sum  proved. 


Dolls. 


Cts. 


Dividend. 


Dolls. 


CU. 


Referee  in  Bankruptcy. 


[FoBM  No.  41.] 
Notice  .of  Dividend. 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


^  In  Bankruptcy. 


Bankrupt  . 


At 
To- 


-,  on  the 


day  of 


-,  A.  D.  18-n» 


Creditor  of 


-,  bankrupt: 


I  hereby  inform  you  that  you  may,  on  application  at  my  office,  — 
■        day  of ,  or  on  any  day  thereafter,  between  the  hours  of 


-,  on  the 
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ceive  a  warrant  for  the dividend  due  to  yon  ont  of  the  above  estate.    If 

jou  can  not  personally  attend,  the  warrant  will  be-  delivered  to  your  order 
on  your  filling  up  and  signing  the  subjoined  letter. 


-,  Trustee. 


Gbbditob's  Lkiteb  to  Tbustee. 

To , 

Trustee  In  bankruptcy  of  the  estate  of ,  bankrupt: 

Please  deliver  to the  warrant  for  dividend  payable  out  of 

the  said  estate  to  me. 

,  Credttor. 


[Form  No.  42.] 
Petition  and  Obdeb  fob  Saus  bt  Auction  of  Bbai«  Estate. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


Respectfully  represents ,  trustee  of  the  estate  of  said  bankrupt,  that 

It  would  be  for  the  benefit  of  said  estate  that  a  certain  portion  of  the  real  es- 
tate of  said  bankrupt,  to  wit:    [here  describe  it  and  its  estimated  value] 
should  be  sold  by  auction,  In  lots  or  parcels,  .and  upon  terms  and  conditions, 
as  follows:  --^______--_-__^__^.— _-._-—__-_—_— ™_..^_---_—---___ 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  by  auction  of 
said  real  estate  as  aforesaid.  ^ 

Dated  this day  of ,  A.  D.  18—. 

,  Trustee. 

The  foregoing  petition  having  been  duly  filed,  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 
represented  thereat  [or  after  hearing in  favor  of  said  peti- 
tion and in  opposition  thereto],  It  Is  ordered  that  the  said 

trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  real  estate  spec- 
ified in  the  foregoing  petition,  by  auction,  keeping  an  accurate  account  of 
each  lot  or  parcel  sold  and  the  price  received  therefor  and  to  whom  sold; 
which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this  —  day  of  »  A.  D.  188 — 


Referee  in  Bankruptcy. 
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[FoBv  No.  48.1 

Petition  and  Obdeb  fob  Redemption  of  Pbofebtt  fbov  Lnir. 

In  the  District  Court  of  the  United  States  for  the District  of  > 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


Respectfully  represents ,  trustee  of  the  estate  of  said  bank- 
rupt, that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  [here  desorihe 
the  estate  or  property  and  its  estimated  value]  la  subject  to  a  mortgage 
[describe  the  mortgagel^  or  to  a  conditional  contract  [describing  4t],  or  to  a 
Hen  [describe  the  origin  and  nature  of  the  lien]^  [or^  if  the  property  be  per* 
sonal  property,  has  been  pledged  or  deposited  and  is  subject  to  a  lien]  for 
[describe  the  nature  of  the  Uen\,  and  that  It  would  be  for  the  benefit  of  the 
estate  that  said  property  should  be  redeemed  and  discharged  from  the  lien 
thereon.    Wherefore  he  prays  that  he  may  be  empowered  to  pay  out  of  the 

assets  of  said  estate  In  his  bands  the  sum  of  -^ ,  being  the  amount  of 

said  lien,  in  order  to  redeem  said  property  therefrom. 

Dated  this day  of ,  A.  D.  18—. 

■  ,  Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days*  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 
represented  thereat  [or  after  bearing in  favor  of  said  peti- 
tion and in  opposition  thereto],  it  is  ordered  that  the  said 

trustee  be  authorized  to  pay  out  of  the  assets  of  the  bankrupt's  estate  spec- 
ified in  the  foregoing  petition  the  sum  of ,  being  the  amount  of  the 

Hen,  in  order  to  redeem  the  property  therefrom. 

Witness  my  hand  this  —  day  of ^»  A.  D.  180 — , 


Referee  in  Bankruptcy, 


[FoBM  No.  44.] 
Petition  and  Obdeb  won  Sale  Subject  to  Lien. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


Respectfully  represents ,  trustee  of  the  estate  of  said  bank- 
rupt, that  a  certain  i)ortion  of  said  bankrupt's  estate,  to  wit:  [here  describe 
the  estate  or  property  and  its  estimated  value]  is  subject  to  a  mortgage 
{describe  mortgage],  or  to  a  conditional  contract  [describe  it],  or  to  a  lien 
[describe  the  origin  and  nature  of  the  lien],  or  [if  the  property  be  personal 
property]  has  he&a.  pledged  or  deposited  and  is  subject  to  a  lien  for  [de- 
scribe the  nature  of  the  Hen],  and  that  it  would  be  for  the  benefit  of  the 
■aid  estate  that  said  property  should  be  sold,  subject  to  said  mortgage,  lien, 
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or  other  Incnmbrance.  Wherefore  he  prays  that  he  may  be  authorized  to 
make  sale  of  said  property,  subject  to  the  incumbrance  thereon. 

Dated  this day  of ,  A.  D.  189—. 

— ^  Trustee. 

The  foregoing  petition  having  been  duly  filed  and  baring  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing '  in  favor  of  said  petition 

and in  opposition  thereto],  It  is  ordered  that  the  said  trustee 

be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified  in  the  fore- 
going petition,  by  auction  [or,  at  private  sale],  keeping  an  accurate  account 
of  the  property  sold  and  the  price  received  therefor  and  to  whom  sold;  which 
■aid  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of  — ' ,  A.  D.  189 — 


Referee  in  Bankruptoif. 


[Form  No.  45.1 

PEnTIOK'  AND   OBDEB  FOB  PBIVATE   SaIA 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


Respectfully  represents ,  duly  appointed  trustee  of  the  <  ^tate 

of  the  aforesaid  bankrupt. 
That  for  the  following  reasons,  to  wit,  — ___^_.— „___ 


it  is  desirable  and  for  the  best  interest  of  the  estate  to  sell  at  private  sale 
a  certain  portion  of  the  said  estate,  to  wit: 


Wherefore  he  prays  that  he  may  be  authorized  to  sell  the  said  property  at 
private  sale. 

Dated  this day  of ,  A.  D.  189—. 

: ,  TfHistee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a  hear- 
ing before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  credi- 
tors of  said  bankrupt,  now.  after  due  hearing,  no  adverse  interest  being  repre- 
sented thereat  [or  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee  be 

authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified  in  the  forego- 
ing petition,  at  private  sale,  keeping  an  accurate  account  of  e&ch  artide  sold 
and  the  price  received  therefor  and  to  whom  sold ;  which  said  account  he  shall 
file  at  <mce  with  the  referee. 

Witness  my  hand  this day  of  ,  A.  D.  189—. 


Referee  in  Bankruptcy, 
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[FOBM  No.  4a] 
Petition  and  Obdeb  fob  Sale  of  Pebishable  Pbopebtt. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


K  In  Bankruptcy. 


Respectfully  represents 


the  said  bankrupt,  lor,  a  creditor,  or 


the  receiver,  or  the  trustee  of  the  said  bankrupt's  estate]. 
That  a  part  of  the  said  estate,  to  wit, 


-,  is  perishable,  and  that  there  will  be  loss  if  the  same  is  not  sold 


now  in 

immediately. 

Wherefore,  he  prays  the  court  to  order  that  the  same  be  sold  Immediately  as 
aforesaid. 

Dated  this day  of  — - — ,  A.  D.  18^—. 


13ie  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  the 
creditors  of  the  said  bankrupt,  [or  without  notice  to  the  creditors],  now,  after 
due  hearing,  no  adverse  interest  being  represented  thereat,  [or  after  hearing 

In  favor  of  said  petition  and in  opposltlou  thereto] 

I  find  that  the  facts  are  as  above  stated,  and  that  the  same  is  required  in  the 
interest  of  the  estate,  and  It  is  therefore  ordered  that  the  same  be  sold  forth- 
with and  the  proceeds  thereof  deposited  in  court. 

Witness  my  hand  this day  of ,  A.  D.  189 — . 


Referee  in  Bankruptcy. 


[FoBM  No.  47.] 
Tbustee's  Repobt  of  Exempted  Pbopebtt. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


^  In  Bankruptcy. 


At 


-,  on  the 


day  of 


-,  18—. 


The  following  is  a  schedule  of  property  designated  and  set  apart  to  be  re- 
tained by  the  bankrupt  aforesaid,  as  his  own  property,  under  the  provisions 
of  the  acts  of  Congress  relating  to  bankruptcy. 


General  head. 

Particular  description. 

Value. 

Military  uniform,  arms,  and  equip- 
ments  

Dolls. 

Cts. 

Property  exempted  by  State  laws. . . 

• 

TVuftee, 
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[FoBM  No.  48.1 
TBtrsTEB'8  Retubn  of  no  Aflfirra. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


At ,  In  said  district,  on  the day  of ,  A.  D.  18— w 

On  the  day  aforesaid,  before  me  comes ,  of ^  In  the  coun- 
ty of and  State  of 1  and  makes  oath,  and  says  that  he,  as  trustee 

of  the  estate  and  effects  of  the  aboye-named  bankrupt  ,  neither  received  nor 
paid  any  moneys  on  account  of  the  estate. 

Subscribed  and  sworn  to  before  me  at ^  this day  of  ,  A. 

D. 


ft 

B0f€r09  In  Bankruptog. 
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[Form  No.  00.] 
Oath  to  Final"  Account  of  Tbustek. 
In  the  District  Court  of  the  Uuited  States  for  the District  of 


In  the  matter  of 


Bankrupt  , 


In  Bankruptcy. 


On  this day  of ,  A.  D.  18 — ,  before  me  comes ,  of 

-,  in  the  county  of and  State  of ,  and  makes  oath,  and  says 


that  he  was,  on  the day  of ,  A.  D.  18—,  appointed  trustee  of  the 

estate  and  effects  of  the  above-named  bankrupt,  and  that  as  such  trustee  he 
has  conducted  the  settlement  of  the  said  estate.  That  the  account  hereto  an- 
nexed containing sheets  of  paper,  the  first  sheet  whereof  is  marked  with 

the  letter [reference  may  here  also  be  made  to  any  prior  account  filed 

hy  said  trustee]  is  true,  and  such  account  contains  entries  of  every  sum  of 
money  received  by  said  trustee  on  account  of  the  estate  and  effects  of  the 
above-named  bankrupt  ,  and  that  the  payments  purporting  in  such  account  to 
have  been  made  by  said  trustee  have  been  so  made  by  him.  And  be  asks  to 
be  allowed  for  said  payments  and  for  commissions  and  expenses  as  charged 
in  said  accounts. 

,  Trustee. 

Subscribed  and  sworn  to  before  me  at ,  in  said district  of , 

this day  of ,  A.  D.  18—. 


iOjgtcial  character^] 


[Form  No.  51.1 
Obdeb  Allowing  Account  and  Dischabgino  Tbustee. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


The  foregoing  account  having  been  presented  for  allowance,  and  having  been 
examined  and  found  correct,  it  is  ordered,  that  the  same  be  allowed,  and  tJbfit 
the  said  trustee  be  discharged  of  his  trust 


Referee  in  Bankruptcy. 
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[Form  No.  62.] 
Petition  fob  Rshoval  of  Tbubteb. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy, 


To  the  Honorable 


Judge  of  the  District  Court  for  the District  of 


The  petition  of ..  one  of  the  creditors  of  said  bankrupt,  respect- 
fully represents  that  it  Is  for  the  interest  of  the  estate  of  said  bankrupt  that 
,  heretofore  appointed  trustee  of  said  bankrupt's  estate,  should  be  re- 
moved from  his  trust,  for  the  causes  following  to  wit:  [here  set  forth  the 
particular  cause  or  causes  for  which  such  removal  is  requested.] 

Wherefore pray     that  notice  may  be  served  upon  said , 

trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by  the  court, 
why  an  order  should  not  be  made  removing  him  from  said  trust. 


[FoBM  No.  53.] 
Notice  op  Petition  for  Removal  of  Trustee. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


At ,  on  the day  of ,  A.  D.  18- 

To , 

Trustee  of  the  estate  of ,  bankrupt: 

You  are  hereby  notified  to  appear  before  this  court,  at ,  on  the  — 

day  of ,  A.  D.  18 — ,  at  —  o'clock  — .  m.,  to  show  cause  (if  any  you  have) 

why  you  should  not  be  removed  from  your  trust  as  trustee  as  aforesaid,  ac- 
cording to  the  prayer  of  the  petition  of ,  one  of  the  creditors  of 

said  bankrupt,  filed  in  this  court  on  the day  of ,  A.  D.  18 —  in  which 

It  is  alleged  [here  insert  the  allegation  of  the  petition], 

,  Olerk, 

Blk.Bkb.(3o  Ed.)— 103 
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[Fork  No.  64.] 
Obdeb  fob  Rekotax.  of  Tbusteb. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy. 


Whereas ,  of ,  did,  on  the day  of ,  A.  D.  18—, 

present  his  petition  to  this  court,  praying  that  for  the  reasons  therein  set 

forth, ,  the  trustee  of  the  estate  of  said 1  bankrupt, 

might  be  removed : 

Now,  therefore,  upon  reading  the  said  petition  of  the  said and 

the  evidence  submitted  therewith,  and  upon  hearing  counsel  on  behalf  of  said 
petitioner  and  counsel  for  the  trustee,  and  upon  the  evidence  submitted  on  be- 
half of  said  trustee, 

It  is  ordered  that  the  said be  removed  from  the  trust  as  trus- 
tee of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the  said  petitioner  in- 
cidental to  said  petition  be  paid  by  said ^  trustee  [oVf  out  of  the 

estate  of  the  said ,  subject  to  prior  charges]. 

Witness  the  Honorable ,  Judge  of  the  said  court,  and  the  seal 

thereof,  at ^  In  said  district,  on  the day  of ,  A.  D.  18 — . 


{ 


Seal  of    \  *-"^~~  » 

the  courLj  Clerk. 


[FoBK  No.  55.] 
Order  for  Choice  of  New  Tar  steel 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 

In  Bankruptcy. 


i. 


Bankrupt  . 


At ,  on  the day  of ,  A.  D.  18 — . 

Whereas  by  reason  of  the  removal  [or  the  death  or  resignation]  of 


1  heretofore  appointed  trustee  of  the  estate  of  said  bankrupt,  a  vacancy 

exists  in  the  office  of  said  trustee. 

It  is  ordered,  that  a  meeting  of  the  creditors  of  said  bankrupt  be  held  at 

,  In ,  in  said  district,  on  the day  of ,  A.  D.  18 — ,  for 

the  choice  of  a  new  trustee  of  said  estate. 

And  it  is  further  ordered  that  notice  be  given  to  said  creditors  of  the  time, 
place,  and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited  in  the  mall 
at  least  ten  days  before  that  day. 

,  Referee  in  Banhruptey, 
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[Form  No.  56.] 
Gertificatb  by  Referee  to  Judge. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 

In  Bankruptcy. 


1 


Bankrupt 


I, ,  one  of  the  referees  of  said  court  in  bankruptcy,  do  hereby 

certify  that  in  the  course  of  the  proceedings  in  said  cause  before  me  the  fol- 
lowing question  arose  pertinent  to  the  said  proceedings:  [Here  state  the  ques- 
tion, a  summary  of  the  evidence  relating  thereto,  and  the  finding  and  order  of 
the  referee  thereonJ] 

And  the  said  question  la  certified  to  the  Judge  for  his  opinion  thereon. 

Dated  at ^  the  —  day  of ,  A.  D.  18 — . 


Referee  in  Bankruptcy. 


[Form  No.  67.] 
Bankrupt's  Petition  for  Discharge. 


In  the  matter  of 


Bankrupt 


.  In  Bankruptcy* 


To  the  Honorable 


Judge  of  the  District  Court  of  the  United  States  for  the  Dis- 
trict of 


,  of ,  in  the  county  of and  State  of ,  in  said 

district,  respectfully  represents  that  on  the day  of r-,  last  past,  he 

was  duly  adjudged  bankrupt  under  the  acts  of  Congress  relating  to  bankrupt- 
cy; that  he  has  duly  surrendered  aU  his  property  and  rU^hts  of  property,  and 
has  fully  complied  with  all  the  requirements  of  said  acts  and  of  the  orders  of 
the  court  touchlDg  his  bankruptcy. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to  have  a  full  dis- 
charge from  all  debts  provable  against  his  estate  under  said  bankrupt  acts, 
except  such  debts  as  are  excepted  by  law  from  such  discharge. 

Dated  this day  of ,  A.  D.  189—. 

■  9  Bankruptm 

Order  of  Notice  Thereon. 
District  of ,  ss: 

On  this day  of ,  A.  D.  189 — ,  on  reading  the  foregoing  petition, 

itlB— 

Ordered  by  the  court,  that  a  hearing  be  had  upon  the  same  on  the day 

of ,  A.  D.  189 — ,  before  said  court,  at ,  in  said  district,  at 

o'clock  in  the noon ;  and  that  notice  thereof  be  published  in , 

a  newspaper  printed  in  said  district,  and  that  all  known  creditors  and  other 
persons  in  interest  may  appear  at  the  said  time  and  place  and  show  cause^  if 
any  they  have,  why  the  prayer  of  the  said  petitioner  should  not  be  granted. 
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And  It  Is  farther  ordered  by  the  court,  that  the  clerk  shall  send  by  mall  to 
all  known  creditors  copies  of  said  petition  and  this  order,  addressed  to  them 
at  their  places  of  residence  as  stated. 

Witness  the  Honorable ,  Judge  of  the  said  court,  and  the  seal 

thereof,  at ,  in  said  district,  on  the day  of ,  A.  D.  189 — ^. 


{ 


Seal  of    \  ~"~^™  » 

the  court.  3  Clerk. 

—  hereby  depose,  on  oath,  tliat  the  foregoing  order  was  published  in  the 


on  the  following days,  viz : 


On  the day  of and  on  the day  of ,  In  the  year  189 — . 

District  of . 


-,  189—. 


Personally  appeared ; ,  and  made  oath  that  the  foregoing  state- 
ment by  him  subscribed  is  true. 
Before  me. 


lOiflcial  character.} 

I  hereby  certify  that  I  have  on  this day  of ,  A.  D.  189—,  sent  by 

mail  copies  of  the  above  order,  as  therein  directed. 


Clerk,^ 


[Form  No.  68.1 
Specification  of  Gboundb  of  Opposition  to  Bankbuft's  Discharge. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Bankrupt  . 


In  Bankruptcy.  i 


1  of ,  in  the  county  of and  State  of ,  a 

party  Interested  in  the  estate  of  said ,  bankrupt,  do  hereby  op- 
pose the  granting  to  him  of  u  discharge  from  his  debts,  and  for  the  grounds  of 
such  opposition  do  file  the  following  specification:  [Here  specify  the  grounds 
0/  oppo9ition.1 

^  Creditor. 


[Form  No.  69.] 
Discharge  of  Bankrupt. 
District  Court  of  the  United  States, 


District  of 


Whereas, of ^ —  In  said  district,  has  been  duly  adjudged  a 

bankrupt,  under  the  acts  of  Congress  relating  to  bankruptcy,  and  appears  to 
have  conformed  to  all  the  requirements  of  law  in  that  behalf,  it  is  therefore 

ordered  by  this  court  that  said be  discharged  from  all  debts  and 

claims  which  are  made  provable  by  said  acts  against  his  estate,  and  which  ex- 
isted on  the day  of ,  A.  D.  189 — ,  on  which  day  the  petition  for  ad- 
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Judication  was  filed him ;  excepting  such  debts  as  are  by  law  excepted 

from  the  operation  of  a  discharge  in  bankruptcy.  ' 

Witness  the  Honorable ,  judge  of  said  district  court,  and  the 

seal  thereof  this day  of ,  A.  D.  189 — . 


j    Seal  of    )  ' 

(the  court.)  Clerk, 


[Form  No.  60.1 
Petition  fob  Meeting  to  Consideb  Composition, 
District  Court  of  the  United  States  for  the District  of 


Bankrupt  . 


.  In  Bankruptcy. 


To  the  Honorable '—,  Judge  of  the  District  Court  of  the  United 

States  for  the District  ot : 

The  above-named  bankrupt    respectfully  represent    that  a  composition  of 
— : per  cent  upon  all  unsecured  debts,  not  entitled  to  a  priority  — — 


in  satisfaction  of debts  has  been  proposed  by to credi- 
tors, as  provided  by  the  acts  of  Congress  relating  to  bankruptcy,  and  

verily  believe    that  the  said  composition  will  be  accepted  by  a  majority  in 

number  and  in  value  of creditors  whose  claims  are  allowed. 

Wherefore,    he    pray    that  a  meeting  of creditors  may  be  duly  called 

to  act  upon  said  proposal  for  a  composition,  according  to  the  provisions  of  said 
acts  and  the  rules  of  court 


Bankrupt, 


[Form  No.  61.] 
Application  for  Confibmation  of  Composition, 
I^  the  District  Court  of  the  United  States,  for  the District  of 


In  the  matter  of 


Bankrupt 


H  In  Bankruptcy. 


To  the  Honorable ,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of , 

At ,  in  said  district,  on  the day  of ,  A.  D.  189 — ,  now  comes 

-,  the  above-named  bankrupt,  and  respectfully  represents  to  the 


court  that,  after  he  had  been  examined  in  open  court  [or  at  a  meeting  of  his 
creditors]  and  had  filed  in  court  a  schedule  of  his  property  and  a  list  of  his 
creditors,  as  required  by  law,  he  offered  terms  of  composition  to  his  creditors, 
which  terms  have  been  accepted  in  writing  by  a  majority  in  number  of  all 
creditors  whose  claims  have  been  allowed,  which  number  represents  a  ma- 
jority in  amount  of  such  claims;  that  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  the  money  necessary  to  pay  all  debts  which  have 
priority,  and  the  costs  of  the  proceedings,  amounting  in  all  to  the  sum  of  — 
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dollars,  has  been  deposited,  subject  to  tbe  order  of  tbe  Judge,  In  the 

National  Bank,  of  ,  a  designated  depository  of  money  in  bankruptcy 

cases. 

Wherefore  the  said respectfully  asks  that  the  said  composition 

may  be  confirmed  by  the  court 

■  1  Bankrupt. 


[FoBM  No.  02.] 
Obdeb  GoNFiBiaNG  Ck)MPOsrnoN. 
In  the  District  Court  of  the  United  States,  for  the District  of 


In  the  matter  of 


In  Bankruptcy. 


An  application  for  the  confirmation  of  the  composition  offered  by  the  bank- 
rupt having  been  filed  in  court,  and  it  appearing  that  the  composition  has  beea 
accepted  by  a  majority  in  number  of  creditors^  whose  claims  have  been  allowed 
and  of  such  allowed  claims;  and  the  consideration  and  the  money  required 
by  law  to  be  deposited,  having  been  deposited  as  ordered,  in  such  place  as  was 
designated  by  the  Judge  of  said  court,  and  subject  to  his  order ;  and  it  also  ap- 
pearing that  it  is  for  the  best  interests  of  the  creditors ;  and  that  the  bankrupt 
has  not  been  guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties 
which  would  be  a  bar  to  his  discharge,  and  that  the  offer  and  its  acceptance 
are  in  good  faith  and  have  not  been  made  or  procured  by  any  means,  promises, 
or  acts  contrary  to  the  acts  of  Congress  relating  to  bankruptcy:  It  is  therefore 
hereby  ordered  that  the  said  composition  be,  and  it  hereby  is,  confirmed. 

Witness  the  Honorable ,  Judge  of  said  court,  and  the  seal 

thereof,  this day  of ,  A.  D.  18&— . 


[FoBic  No.  63.] 
Obdeb  of  Distbibution  09  Ooicposinoir. 

Unfted  States  of  Amebica: 

In  the  District  Court  of  the  United  States,  for  the District  of 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


The  composition  offered  by  the  above-named  bankrupt  In  this  case  liavlng 
been  duly  confirmed  by  the  Judge  of  said  court,  it  is  hereby  ordered  and  de- 
creed that  the  distribution  of  the  deposit  shall  be  made  by  the  derk  of  the 
court ^as  follows,  to  wit:  1st,  to  pay  the  several  claims  which  have  priority; 
2d,  to  pay  the  costs  of  proceedings;  3d,  to  pay,  according  to  the  terms  of  the 
composition,  the  several  claims  of  general  creditors  which  have  been  allowed, 
and  appear  upon  a  list  of  allowed  claims,  on  the  files  in  this  case,  which  list  is 
made  a  part  of  this  order. 

Witness  the  Honorable ,  Judge  of  said  court,  and  the  seal  there- 
of, this day  of ^  A.  D.  189—. 


UNITED  STATES  BANKRUPTCY  LAW 


OF 


MARCH  2,  1867 


AS  CONTAINED  IN 


REVISED  STATUTES  U.S.,  §!  4972-5132 


CnAPTER  ONE. 


00T7BTB  07  BAKKSUPTCT,  THSIB  JUBISDICTION,  OBOAinZATIOir,  AND  POWXBS. 


Sec. 
4972. 

4978. 

4974. 
4975. 

4976. 


4977. 
4978. 
4979. 


4980. 
4981. 
4982. 
4983. 
4984. 

4985. 
4986. 

4987. 

4988. 


4989. 
4«90. 


Sec. 
4991. 


Scope  of  the  Jurisdiction  of  courts 
of  bankruptcy. 

Authority  of  district  courts  and 
Judges. 

Sessions  of  the  district  courts. 

Power  of  district  courts  to  com- 
pel obedience. 

Powers  of  circuit  Judge  during 
absence,  sickness,  or  disability 
of  district  Judge. 

Powers  of  the  supreme  court  for 
the  District  of  Columbia. 

Powers  of  the  supreme  courts  for 
the  Territories. 

Jurisdiction    of    actions    between      6001. 
assignees  and  persons  claiming 
adverse  interest. 

Appeals  to  circuit  court. 

How  taken. 

How  entered. 

Waiver  of  appeaL 

Appeal     from     decision 
claim. 

Costs. 

Power  of  general  superintendence 
conferred  on  circuit  court. 

Superintendence  by  supreme  courts 
of  Territories. 

Power  of  district  Judge  in  a  dis- 
trict not  within  any  organized 
circuit 

Appeal  and  writ  of  error  to  Su- 
preme Court 

Supreme  Court  may  prescribe 
rules. 


rejecting 


4992. 

4993. 
4994. 
4995. 
4996. 
4997. 
4998. 
4999. 

6000. 


6002. 
5003. 
5004. 

6006. 
5006. 
5007. 
5008. 
5009. 

6010. 

501L 

5012. 
6013. 


What  constitutes  commencement 
of  proceedings. 

Records  of  bankruptcy  proceed- 
ings. 

Registers  in  bankruptcy. 

Who  are  eligible. 

Qualiflcatlon. 

Restrictions  upon  registers. 

Removal  of  registers. 

Powers  of  registers. 

Limitations  upon  powers  of  regis- 
ters. 

Registers  to  keep  memoranda  of 
proceedings. 

Registers  to  attend  at  place  di- 
rected by  Judge. 

Power  to  summon  witnesses. 

Mode  of  taking  evidence. 

Depositions  and  acts  to  be  reduc- 
ed to  writing. 

Witnesses  must  attend. 

Contempt  before  register. 

Registers  may  act  for  each  other. 

Payment  of  fees  of  registers. 

Contested  issues  to  be  decided  by 
Judge. 

Certificates  of  matters  to  be  de- 
cided by  Judge. 

Appeal  from  Judge's  decision  upon 
questions  submitted. 

Penalties  against  officers. 

Meaning  of  terms  and  computa- 
tion of  time. 


Sec.  4072.  The  Jurisdiction  conferred  upon  the  district  courts  as  courts  of 
bankruptcy  shaU  extend : 

First  To  all  cases  and  controversies  arising  between  the  bankrupt  and  any 
creditor  or  creditors  who  shall  claim  any  debt  or  demand  under  the  bank- 
ruptcy. 

Second.  To  the  collection  of  all  tbe  assets  of  the  bankrupt. 
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Third.  To  the  ascertainment  and  liquidation  of  the  Hens  and  other  specific 
claims  thereon. 

Fourth.  To  the  adjustment  of  the  various  priorities  and  conflicting  interests 
of  all  parties. 

Fifth.  To  the  marshaling  and  disposition  of  the  different  funds  and  assets, 
so  as  to  secure  the  rights  of  all  parties  and  due  distribution  of  the  assets 
among  all  the  creditors. 

Sixth.  To  all  acts,  matters,  and  things  to  be  done  under  and  in  virtue  of  the 
bankruptcy,  until  the  final  distribution  and  settlement  of  the  estate  of  the 
bankrupt,  and  the  close  of  the  proceedings  in  bankruptcy. 

Sec.  4973.  The  district  courts  shall  be  always  open  for  the  transaction  of 
business  in  the  exercise  of  their  jurisdiction  as  courts  of  bankruptcy;  and 
their  powers  and  jurisdiction  as  such  courts  shall  be  exercised  as  well  in  va- 
cation as  in  term  time ;  and  a  judge  sitting  at  chambers  shall  have  the  same 
powers  and  jurisdiction,  including  the  power  of  keeping  order  and  of  punish- 
ing any  contempt  of  his  authority,  as  when  sitting  in  court. 

Sec.  4974.  A  district  court  may  sit  for  the  transaction  of  business  in  bank- 
ruptcy, at  any  place  within  the  district,  of  which  place  and  of  the  time  of 
commencing  session  the  court  shall  have  given  notice,  as  well  as  at  the  places 
designated  by  law  for  holding  sessions  of  such  court. 

(NOTE. — This  section  Is  a  literal  copy  of  the  first  section  of  the  act  of  2  March, 
1867,  c.  176.  V.  14.  p.  517;  and  the  act  of  22  June,  1S74.  c.  390.  s.  2,  v.  18,  p.  178. 
amended  the  said  first  section  by  the  addition  of  the  following  proviso:  "Pro- 
videdf  That  the  court  having:  charge  of  the  estate  of  any  bankrupt  may  direct  that 
any  of  the  legal  assets  or  debts  of  the  bankrupt,  as  contradistinguished  from  equi- 
table demands,  shall,  when  such  debt  does  not  exceed  five  hundred  dollars,  be  col- 
lected in  the  courts  of  the  State  'where  such  bankrupt  resides  having  Jurisdiction 
of  claims  of  such  nature  and  amount.") 

Sec.  4975.  The  district  courts  as  courts  of  bankruptcy  shall  have  full  au 
thority  to  compel  obedience  to  all  orders  and  decrees  passed  by  them  in  bank- 
ruptcy, by  process  of  contempt  and  other  remedial  process,  to  the  same  extent 
that  the  circuit  courts  now  have  In  any  suit  pending  therein  In  equity. 

Sec.  4976.  In  case  of  a  vacancy  in  the  office  of  district  judge  In  any  district, 
or  In  case  any  district  judge  shall,  from  sickness,  absence,  or  other  disability, 
be  unable  to  act,  the  circuit  judge  of  the  circuit  in  which  such  district  is  in- 
cluded may  make,  during  such  dij^ability  or  vacancy,  all  necessary  rules  and 
orders  preparatory  to  the  final  hearing  of  all  causes  in  bankruptcy,  and  cause 
the  same  to  be  entered  or  issued,  as  the  case  may  require,  by  the  clerk  of  the 
district  court. 

Sec  4977.  The  same  jurisdiction,  power,  and  authority  which  are  hereby 
conferred  upon  the  district  courts  In  cases  In  bankruptcy  are  also  conferred 
upon  the  Supreme  Court  of  the  District  of  Columbia,  when  the  bankrupt  re- 
sides In  that  DLstrlct. 

Sec  4978.  The  same  jurisdiction,  power,  and  authority  which  are  hereby 
conferred  upon  the  district  courts  in  cases  in  bankruptcy  are  also  conferred 
upon  the  supreme  courts  of  the  several  Territories  when  the  bankrupt  resides 
In  either  of  the  Territories.  This  jurisdiction  may  be  exercised,  upon  petitions 
regularly  filed  In  such  courts,  by  either  of  the  justices  thereof  while  holding 
the  district  court  In  the  district  In  which  the  petitioner  or  the  alleged  bank- 
rupt resides. 

Sec  4979.  The  several  circuit  courts  shall  have  within  each  district  col- 
current  jurisdiction  with  the  district  court,  whether  the  powers  and  jurisdic- 
tion of  a  circuit  court  have  been  conferred  on  such  district  court  or  not,  of 
all  suits  at  law  or  In  equity  brought  by  an  assignee  in  bankruptcy  against  any 
person  claiming  an  adverse  Interest,  or  by  any  such  person  against  an  assignee, 
touching  any  property  or  rights  of  the  bankrupt  transferable  to  or  vested  in 
such  assignee. 
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Src.  4980.  Appeals  may  be  taken  from  the  district  to  the  circuit  courts  in 
all  cases  in  equity,  and  writs  of  error  from  the  circuit  courts  to  the  district 
courts  may  be  allowed  in  cases  at  law,  arising  under  or  authorized  by  this 
Title,  when  the  debt  or  damages  claimed  amount  to  more  than  five  hundred 
dollars ;  and  any  supposed  creditor,  whose  claim  is  wholly  or  in  part  rejected, 
or  an  assignee  who  is  dissatisfied  with  the  allowance  of  a  claim,  may  appeal 
from  the  decision  of  the  district  court  to  the  circuit  court  for  the  same  4ift- 
trict. 

Sec.  4981.  No  appeal  shall  be  allowed  in  any  case  from  the  district  to  the 
circuit  court  unless  it  is  claimed,  and  notice  given  thereof  to  the  clerk  of  the 
district  court,  to  be  entered  with  the  record  of  the  proceedings,  and  also  to  the 
assignee  or  creditor,  as  the  case  may  be,  or  to  the  defeated  party  in  equity, 
within  ten  days  after  the  entry  of  the  decree  or  decision  appealed  from ;  nor 
unless  the  appellant  at  the  time  of  claiming  the  same  shall  give  bond  in  the 
manner  required  in  cases  of  appeals  in  suits  in  equity ;  nor  shall  any  writ  of 
error  be  allowed  unless  the  party  claiming  it  shall  comply  with  the  provisions 
of  law  regulating  the  granting  of  such  writs. 

Sec.  4982.  Such  appeal  shall  be  entered  at  the  term  of  the  circuit  court  which 
shall  be  held  within  the  district  next  after  the  expiration  of  ten  days  from  the 
time  of  claiming  the  same. 

Sec.  4983.  If  the  appellant,  in  writing,  waives  his  appeal  before  any  decision 
thereon,  proceedings  may  be  had  in  the  district  court  as  if  no  appeal  had  been 
taken. 

Sec.  4984,  A  supposed  creditor  who  takes  an  appeal  to  the  circuit  court  from 
the  decision  of  the  district  court,  rejecting  his  claim  in  whole  or  in  part  shall, 
upon  entering  his  appeal  in  the  circuit  court,  file  in  the  clerk's  office  thereof 
:i  statement  in  writing  of  his  claim,  setting  forth  the  same,  substantially,  as  in 
a  declaration  for  the  same  cause  of  action  at  law,  and  the  assignee  shall. plead 
or  answer  thereto  in  like  manner,  and  like  proceeding  shall  thereupon  be  had 
in  the  pleadings,  trial,  and  determination  of  the  cause,  as  in  actions  at  law 
commenced  and  prosecuted,  in  the  usual  manner,'  in  the  courts  of  the  United 
States,  except  that  no  execution  shall  be  awarded  against  the  assignee  for  the 
n mount  of  a  debt  found  due  to  the  creditor. 

Sec.  4985.  The  final  judgment  of  the  circuit  court,  rendered  upon  any  ap- 
peal provided  for  in  the  preceding  section,  shall  be  conclusive,  and  the  list  of 
debts  shall,  if  necessary,  be  altered  to  conform  thereto.  The  party  prevailing 
in  the  suit  shall  be  entitled  to  costs  against  the  adverse  party,  to  be  taxed  and 
recovered  as  in  suit^  at  law ;  if  recovered  against  the  assignee,  they  shall  be 
allowed  out  of  the  estate. 

Sec.  4986.  The  circuit  court  for  each  district  shall  have  a  general  superin- 
tendence and  jurisdiction  of  all  cases  and  questions  arising  in  the  district 
court  for  such  district  when  sitting  as  a  court  of  bankruptcy,  whether  the 
powers  and  Jurisdiction  of  a  circuit  court  have  been  conferred  on  such  district 
court  or  not;  and  except  when  special  provision  is  otherwise  made,  may,  upon 
bill,  petition,  or  other  proper  process,  of  any  party  aggrieved,  hear  and  deter- 
mine the  case  as  in  a  court  of  equity ;  and  the  powers  and  jurisdiction  hereby 
granted  may  be  exercised  either  by  the  court  in  tenu  time,  or,  in  vacation,  by 
the  circuit  justice  or  by  the  circuit  judge  of  the  circuit. 

Sec.  4987.  The  several  supreme  courts  of  the  Territories  shall  have  the 
same  general  superintendence  and  jurisdiction  over  the  acts  and  decisions  of 
the  justices  thereof  in  cases  of  bankruptcy  as  is  conferred  on  the  circuit  courts 
over  proceedings  in  the  district  courts. 

Sec.  4988.  In  districts  which  are  not  within  any  organized  circuit  of  the 
United  States,  the  power  and  jurisdiction  of  a  circuit  court  in  bankruptcy 
may  be  exercised  by  the  district  judge. 
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Sxa  4989.  No  appeal  or  writ  of  error  shall  be  allowed  In  any  case  arisinc 
under  this  Title  from  the  clrctdt  courts  to  the  Supreme  Court,  unless  the  mat- 
ter In  dispute  In  such  case  exceeds  two  thousand  dollars. 

Sec.  4990.  The  general  orders  in  bankruptcy  heretofore  adopted  by  the  Jus- 
tices of  the  Supreme  Court,  as  now  existing,  may  be  followed  In  proceedings 
under  this  Title ;  and  the  Justices  may,  from  time  to  time,  subject  to  the  pro- 
yislbns  of  this  Title,  rescind  or  vary  any  of  those  general  orders,  and  may 
frame,  rescind,  or  vary  other  general  orders,  for  the  following  purposes : 

First  For  regulating  the  practice  and  procedure  of  the  district  courts  in 
bankruptcy,  and  the  forms  of  petitions,  orders,  and  other  proceedings  to  be 
used  in  such  courts  in  all  matters  under  this  Title. 

Second.  For  regulating  the  duties  of  the  various  officers  of  such  courts. 

Third.  For  regulating  the  fees  payable  and  the  charges  and  costs  to  be  al- 
lowed,  except  such  as  are  established  by  this  Title  or  by  law,  with  respect  to 
all  proceedings  in  bankruptcy  before  such  courts,  not  exceeding  the  rate  of 
fees  now  allowed  by  law  for  similar  services  In  other  proceedings. 

Fourth.  For  regulating  the  practice  and  procedure  upon  appeals. ' 

Fifth.  For  regulating  the  filing,  custody,  and  Inspection  of  records. 

Sixth.  And  generally  for  carrying  the  provisions  of  this  Title  Into  effect 

All  such  general  orders  shall  from  time  to  time  be  reported  to  Congress, 
with  such  suggestions  as  the  Justices  may  think  proper. 

Sec.  4991.  The  filing  of  the  petition  for  an  adjudication  in  bankruptcy,  either 
by  a  debtor  in  his  own  behalf,  or  by  any  creditor  against  a  debtor,  shall  be 
deemed  to  be  the  commencement  of  proceedings  in  bankruptcy. 

Sec.  4992.  The  proceedings  in  all  cases  of  bankruptcy  shall  be  deemed  mat- 
ters of  record,  but  the  same  shall  not  be  required  to  be  recorded  at  large,  but 
shall  be  carefully  filed,  kept,  and  numbered  In  the  office  of  the  clerk  of  the 
court,  and  a  docket  only,  or  short  memorandum  thereof,  kept  In  books  to  be 
provided  for  that  purpose,  which  shall  be  open  to  public  Inspection.  Copies  of 
such  records,  duly  certified  under  the  seal  of  the  court  shall  In  all  cases  be 
presumptive  evidence  of  the  facts  therein  stated. 

Sec.  4993.  Each  district  Judge  shall  appoint  upon  the  nomination  and  recom- 
mendation of  the  Chief  Justice  of  the  Supreme  Court,  one  or  more  registers  in 
bankruptcy,  when  any  vacancy  occurs  In  such  office,  to  assist  him  in  the  per- 
formance of  his  duties,  under  this  Title,  unless  he  shall  deem  the  continuance 
of  the  particular  office  unnecessary. 

Sec  4994.  No  person  shall  be  eligible  for  appointment  as  register  In  bank- 
ruptcy, unless  he  is  a  counselor  of  the  district  court  for  the  district  In  which 
he  is  appointed,  or  of  sqme  one  of  the  courts  of  record  of  the  State  In  which 
he  resides. 

Sec  4995.  Before  entering  upon  the  duties  of  his  office,  every  person  ap- 
pointed a  register  In  bankruptcy  shall  give  a  bond  to  the  United  States,  for  the 
faithful  discharge  of  the  duties  of  his  office,  in  a  sum  not  less  than  one  thou- 
sand dollars,  to  be  fixed  by  the  district  Judge,  with  sureties  satisfactory  to 
such  Judge ;  and  he  shall,  in  open  court  take  and  subscribe  the  oath  prescribed 
in  section  seventeen  hundred  and  fifty-six.  Title,  "Pbovisionb  afpucablb 
TO  several  classes  of  officebs,"  and  also  an  oath  that  he  will  not  during 
his  continuance  in  office,  be,  directly  or  Indirectly,  Interested  in  or  benefited 
by  the  fees  or  emoluments  arising  from  any  suit  or  matter  pending  In  bank- 
ruptcy, in  either  the  district  or  circuit  court  In  his  district 

Sec  4996.  No  register  shall  be  of  counsel  or  attorney,  either  in  or  out  of 
court  in  any  suit  or  matter  pending  in  bankruptcy  in  either  the  circuit  or 
district  court  of  his  district  nor  In  an  appeal  therefrom ;  nor  shall  he  be  exec- 
utor, administrator,  guardian,  commissioner,  appraiser,  divider,  or  assignee  of 
or  upon  any  estate  within  the  Jurisdiction  of  either  of  those  courts  as  courts 
of  bankruptcy,  nor  shall  he  be  interested  in  the  fees  or  emoluments  arising 
from  any  such  trusts. 
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Ssc.  4997.  Registers  are  subject  to  removal  trom  office  by  the  Judge  of  tlie 
district  court 

Sbo.4998.  Every  register  in  bankruptcy  has  power: 

First  To  make  adjudication  of  bankruptcy  in  cases  unopposed. 

Second.  To  receive  the  surrender  of  any  bankrupt. 

Third.  To  administrator  oaths  in  all  proceedings  before  liim. 

Fourth.  To  hold  and  preside  at  meetings  of  creditors. 

Fifth.  To  take  proof  of  debts. 

Sixth.  To  make  all  computations  of  dividends,  and  all  orders  of  distribju- 
tion. 

Seventh.  To  furnish  the  assignee  with  a  certified  copy  of  such  orders,  and  of 
the  schedules  of  creditors  and  assets  filed  in  each  case. 

Eighth.  To  audit  and  pass  accounts  of  assignees. 

Nin€h.  To  grant  protection. 

Tenth.  To  pass  the  last  examination  of  any  bankrupt  in  cases  whenever  the 
assignee  or  a  creditor  do  not  oppose. 

Eleventh.  To  sit  in  chambers  and  dispatch  there  such  part  of  the  adminis- 
trative business  of  the  court  and  such  uncontested  matters  as  shall  be  defined 
in  general  rules  and  orders,  or  as  the  district  Judge  shall  in  any  particular 
matter  direct 

Sec.  4999.  No  register  shall  have  power  to  commit  for  contempt  or  to  make 
abjudication  of  bankruptcy  when  opposed;  or  to  decide  upon  the  allowance  or 
suspension  of  an  order  of  discharge. 

Sec.  5000.  Every  register  shall  make  short  memoranda  of  his  proceedings  in 
each  case  in  which  he  acts,  in  a  docket  to  be  kept  by  him  for  that  purpose,  and 
shall  forthwith,  as  the  proceedings  are  taken,  forward  to  the  clerk  of  the  dis- 
trict court  a  certified  copy  of  these  memoranda,  which  shall  be  entered  by  the 
clerk  in  the  proper  minute-book  to  be  kept  in  his  ofilce. 

Sec.  5001.  The  Judge  of  the  district  court  may  direct  a  register  to  attend 
at  any  place  within  the  district  for  the  purpose  of  hearing  such  voluntary  ap- 
plications under  this  Title  as  may  not  be  opposed,  of  attending  any  meeting 
of  creditors,  or  receiving  any  proofs  of  debts,  and,  generally,  for  the  prosecu- 
tion of  any  proceedings  under  this  Title. 

Seo.  6002.  Every  register,  so  acting,  shall  have  and  exerdse  all  powers,  ex- 
cept the  power  of  commitment  vested  in  the  district  court  for  the  summoning 
and  examination  of  persons  or  witnesses,  and  for  requiring  the  production  of 
books,  papers,  and  documents. 

Sec.  5003.  Evidence  or  examination  in  any  of  the  proceedings  under  this 
Title  may  be  taken  before  the  court  or  a  register  in  bankruptcy,  viva  voce  or 
in  writing,  before  a  commissioner  of  the  circuit  court,  or  by  affidavit  or  on 
commission,  and  the  court  may  direct  a  reference  to  a  register  in  bankruptcy, 
or  other  suitable  person,  to  take  and  certify  such  examination,  and  may  com- 
pel the  attendance  of  witnesses,  the  production  of  books  and  papers,  and  the 
giving  of  testimony  in  the  same  manner  as  in  suits  in  equity  in  the  circuit 
court 

Sec.  5004.  All  depositions  of  persons  and  witnesses  taken  before  a  register, 
and  all  acts  done  by  him,  shall  be  reduced  to  writing,  and  be  signed  by  him, 
and  shall  be  filed  in  the  clerk's  office  as  part  of  the  proceedings.  He  shall 
have  power  to  administer  oaths  in  all  cases  and  in  relation  to  all  matters  in 
which  oaths  may  be  administered  by  commissioners  of  circuit  courts. 

Sec.  5005.  Parties  and  witnesses  summoned  before  a  register  shall  be  bound 
to  attend  in  pursuance  of  such  summons  at  the  place  and  time  designated 
therein,  and  shall  be  entitled  to  protection,  and  be  liable  to  process  of  contempt 
in  like  manner  as  parties  and  witnesses  are  now  liable  thereto  in  case  of  d^ 
fault  in  attendance  under  any  writ  of  subpcena. 

Seo.  5006.  Whenever  any  person  examined  before  a  register  refuses  or  de- 
clines to  answer,  or  to  swear  to  or  sign  his  examination  when  taken,  the 
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register  shall  refer  the  matter  to  the  Judge,  who  shall  hare  power  to  order  the 
person  so  acting  to  pay  the  costs  thereby  occasioned,  and  to  punish  him  for 
contempt,  if  such  person  be  compellable  by  law  to  answer  such  question  or  to 
sign  such  examination. 

Sec.  5007.  Any  register  may  act  in  the  place  of  any  other  register  appointed 
by  and  for  the  same  district  court 

Sec.  5008.  The  fees  of  registers,  as  established  by  law  or  by  rules  and  orders 
framed  pursuant  to  law,  shall  be  paid  to  them  by  the  parties  for  whom  the 
serrices  may  be  rendered. 

Sec.  5009.  In  all  matters  where  an  issue  of  fact  or  of  law  is  raised  and  con- 
tested by  any  party  to  the  proceedings  before  any  register,  he  shall  cause  the 
question  or  issue  to  be  stated  by  the  opposing  parties  in  writing,  and  he  shall 
adjourn  the  same  into  court  for  decision  by  the  Judge. 

Sec  5010.  Any  party  shall,  during  the  proceedings  before  a  register,  be  at 
liberty  to  take  the  opinion  of  the  district  Judge  upon  any  point  or  matter  aris- 
ing in  the  course  of  such  proceedings,  or  u|K)n  the  result  of  such  proceedings, 
which  shall  be  stated  by  the  register  in  the  shape  of  a  short  certificate  to  the 
Judge,  who  shall  sign  the  same  if  he  approve  thereof ;  and  such  certificate,  so 
signed,  shall  be  binding  on  all  the  parties  to  the  proceedings ;  but  every  such 
certificate  may  ^>e  discharged  or  varied  by  the  Judge  at  chambers  or  In  open 
court. 

Sec  5011.  In  any  proceedings  within  the  Jurisdiction  of  the  court,  under 
this  Title,  the  parties  concerned,  or  subndtting  to  such  Jurisdiction,  may  at 
any  stage  of  the  proceedings,  by  consent,  state  any  questions  in  a  special  case 
for  the  opinion  of  the  court,  and  the  Judgment  of  the  court  shall  be  final  im- 
less  it  is  agreed  and  stated  in  the  special  case  that  either  party  may  appeal,  if, 
in  such  case,  an  appeal  is  allowed  by  this  Title.  The  parties  may  also,  if  they 
think  fit,  agree,  that  upon  the  questions  raised  by  such  special  case  being  finally 
decided,  a  sum  of  money,  fixed  by  the  parties,  or  to  be  ascertained  by  the  court, 
or  in  such  manner  as  the  court  may  direct,  or  any  property,  or  the  amount  of 
any  disputed  debt  or  claim,  shall  be  paid,  delivered,  or  transferred  by  one  of 
such  parties  to  the  other  of  them,  either  with  or  without  costs. 

8ec.  5012.  If  any  Judge,  register,  clerk,  marshal,  messenger,  assignee,  or  any 
other  officer  of  the  several  courts  of  bankruptcy  shall,  for  anything  done  or 
pretended  to  be  done  under  this  Title,  or  under  color  of  doing  anything  there- 
under, willfully  demand  or  take,  or  appoint  or  allow  any  person  whatever  to 
take  for  him  or  on  his  account,  or  for  or  on  account  of  any  other  person,  or 
in  trust  for  him  or  for  any  other  person,  any  fee,  emolument,  gratuity,  sum  of 
money,  or  anything  of  value  whatever,  other  than  is  allowed  by  law.  such  per- 
son shall  forfeit  and  pay  a  sum  not  less  than  three  hundred  dollars  and  not 
more  than  five  hundred  dollars,  and  be  Imprisoned  not  exceeding  three  years. 

Sec  5013.  In  this  Title  the  word  "as.signee,"  and  the  word  '^creditor,"  shall 
include  the  plural  also ;  and  the  word  "messenger"  shall  include  his  assistant 
or  assistants,  except  in  the  provision  for  the  fees  of  that  officer.  The  word 
"marshal'*  shall  include  the  marshal's  deputies ;  the  word  "person"  shall  also 
include  "corporation;"  and  the  word  "oath"  shall  include  "affirmation."  And 
in  all  cases  in  which  any  particular  number  of  days  is  prescribed  by  this  Title, 
or  shall  be  mentioned  in  any  rule  or  order  of  court  or  general  order  which 
shall  at  any  time  be  made  under  this  Title,  for  the  doing  of  any  act,  or  for  any 
other  purpose,  the  same  shall  be  reckoned,  in  the  absence  of  any  expression 
to  the  contrary,  exclusive  of  the  first  and  inclusive  Of  the  last  day,  unless  the 
last  day  shall  fall  on  a  Sunday,  Christmas  day,  or  on  any  day  appointed  by 
the  President  of  the  United  States  as  a  day  of  public  fast  or  thanksgiving,  or 
on  the  Fourth  of  July,  In  which  case  the  time  shall  be  reckoned  exclusive  of 
that  day  also. 
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CHAPTER  TWO. 

VOLUNTABY  BANKRUPTCY. 

Sec  Sec. 

5014.  Petition  and  schedule.  5018.  Oath  of  allegiance. 

5015.  Schedule  of  debts.  5019.  Warrant  to  marshaL 

5016.  Inventory  of  property.  5020.  Amendment  of  schedule. 

5017.  Oath  to  petition  and  schedule. 

Sec.  5014.  If  any  person  residing  within  the  jurisdiction  of  the  United  States, 
and  owing  debts  provable  in  bankruptcy  exceeding  the  amount  of  three  hun- 
dred dollars,  shall  apply  by  petition  addressed  to  the  judge  of  the  judicial 
district  in  which  such  debtor  has  resided  or  carried  on  business  for  the  six 
months  next  preceding  the  time  of  filing  such  petition,  or  for  the  longest  period 
during  such  six  months,  setting  forth  his  place  of  residence,  his  inability  to 
I)ay  all  his  debts  in  full,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a  discharge  from  his 
debts,  and  shall  annex  to  his  petition  a  schedule  and  Inventory,  in  compliance 
with  the  next  two  sections,  the  filing  of  such  petition  shall  be  an  act  of  bank- 
ruptcy, and  such  petitioner  shall  be  adjudged  a  bankrupt. 

Sec.  5015.  The  said  schedule  must  contain  a  full  and  true  statement  of  all 
his  debts,  exhibiting,  as  far  as  possible,  to  whom  each  debt  is  due,  the  place  of 
residence  of  each  creditor,  if  known  to  the  debtor,  and  if  not  known  the  fact 
that  it  Is  not  known ;  also  the  sum  due  to  each  creditor ;  the  nature  of  each 
debt  or  demand,  whether  founded  on  written  security,  obligation,  or  contract, 
or  otherwise;  the  true  cause  and  consideration  of  the  indebtedness  in  each 
case,  and  the  placfe  where  such  indebtedness  accrued ;  and  also  a  statement  of 
any  existing  mprtgage,  i)ledge,  Hen,  judgment,  or  collateral  or  other  security 
given  for  the  payment  of  the  same. 

Sec.  5016.  The  said  inventory  must  contain  an  accurate  statement  of  all 
the  petitioner's  estate,  both  real  and  personal,  assignable  under  this  Title,  de- 
scribing the  same  and  stating  where  it  is  situated,  and  whether  there  are  any, 
and,  if  so,  what  Incumbrances  thereon. 

Sec.  5017.  The  schedule  and  inventory  must  be  verified  by  the  oath  of  the 
petitioner,  which  may  be  taken  either  before  the  district  judge,  or  before  a 
register,  or  before  a  commissioner  of  the  circuit  court. 

Sec  5018.  Every  citizen  of  the  United  States  petitioning  to  be  declared 
bankrupt  shall,  on  filing  his  petition,  and  before  any  proceedings  thereon,  take 
and  subscribe  an  oath  of  allegiance  and  fidelity  to  the  United  States,  which 
oath  may  be  taken  before  either  of  the  officers  mentioned  in  the  preceding  sec- 
tion, and  shall  be  filed  and  recorded  with  the  proceedings  in  bankruptcy. 

Sec  5019.  Upon  the  filing  of  such  petition,  schedule,  and  inventory,  the 
judge  or  register  shall  forthwith,  If  he  is  satisfied  that  the  debts  due  from  the 
petitioner  exceed  three  hundred  dollars,  issue  a  warrant,  td  be  signed  by  such 
judge  or  register,  directed  to  the  marshal  for  the  district,  authorizing  htm 
forthwith,  as  messenger,  to  publish  notices  in  such  newspapers  as  the  warrant 
specifies;  to  serve  written  or  i^rinted  notice,  by  mail  or  personally,  on  all 
creditors  upon  the  schedule  filed  with  the  debtor's  petition,  or  whose  names 
may  be  given  to  him  in  addition  by  the  debtor;  and  to  give  such  personal  or 
other  notice  to  any  persons  concerned  as  the  warrant  specifies. 

Sec  5020.  Every  bankrupt  shall  be  at  liberty,  from  [time]  to  time,  upon  oath, 
to  amend  and  correct  his  schedule  of  creditors  and  property,  so  that  the  same 
shall  conform  to  the  facta. 
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CMAPTER  THRBB. 

ZHVOLUNTABT  BANKBUPTCT. 

Seo.  Sec. 

6021.  Acts  of  bankruptcy.  5027.  Costs  at  tiiaL 

5022.  Prior  acts  of  bankruptcy.  .    5028.  Warrant 

6023.  Who  may  flle  petition.  6029.  Distribution  of  property  of  debtor. 

6024.  Proceedings  after  filing  petition.  5030.  Schedule  and  Inventory. 

5025.  Service  of  order  to  show  cause.  5031.  Proceedings   when   debtor   is   ab- 

5026.  Proceedings  on  return  day.  sent. 

Ssc.  5021.  Any  person  residing  within  the  Jurisdiction  of  the  United  States 
and  owing  debts  provable  in  bankruptcy  exceeding  the  amount  of  three  hun- 
dred dollars: 

First  Who  departs  from  the  State,  district,  or  Territory  of  which  he  is  an 
inhabitant  with  intent  to  defraud  his  creditors,  or,  being  absent,  remains  ab- 
sent with  such  intent ;  or. 

Second.  Who  conceals  himself  to  avoid  the  service  of  legal  process  in  any 
action  for  the  recovery  of  a  debt  or  demand  provable  in  bankruptcy ;  or, 

Third.  Who  conceals  or  removes  any  of  his  property  to  avoid  its  being  at- 
tached, taken,  or  sequestered  on  legal  process;  or, 

«  Fourth.  Who  makes  any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his 
estate,  property,  rights,  or  credits,  either  within  the  United  States  or  else- 
where, with  intent  to  delay,  defraud,  or  hinder  his  creditors ;  or. 

Fifth.  Who  has  been  arrested  and  held  in  custody  under  or  by  virtue  of 
mesne  process  or  execution,  issued  out  of  any  court  of  any  State,  district,  or 
Territory  within  which  such  debtor  resides  or  has  property,  founded  upon  a 
demand  in  its  nature  provable  against  a  bankrupt's  estate,  and  for  a  sum  ex- 
ceeding one  hundred  dollars,  if  such  process  is  remaining  in  force  and  not  dis- 
charged by  payment,  or  in  some  other  manner  provided  by  the  law  of  such 
State,  district,  or  Territory  applicable  thereto,  for  a  period  of  seven  days ;  or, 

Sixth.  Who  has  been  actually  imprisoned  for  more  than  seven  days  in  a 
ciVil  action  fbunded  on  contract,  for  the  sum  of  one  hundred  dollars  or  up- 
ward ;  or. 

Seventh.  Who,  being  bankrupt  or  insolvent,  or  in  contemplation  of  bank- 
ruptcy or  insolvency,  makes  any  payment,  gift,  grant,  sale,  conveyance,  or 
transfer  of  money  or  other  property,  estate,  rights,  or  credits,  or  gives  any 
warrant  to  confess  Judgment ;  or  procures  or  suffers  his  property  to  be  taken 
on  legal  process,  with  intent  to  give  a  preference  to  one  or  more  of  his  credi- 
tors, or  to  any  person  or  persons  who  are  or  may  be  liable  for  him  as  indors- 
ers,  bail,  sureties,  or  otherwise,  or  with  the  intent,  by  such  disposition  of  his 
property,  to  defeat  or  delay  the  operation  of  this  act ;  or, 

Eighth.  Who,  being  a  banker,  broker,  merchant,  trader,  manufacturer,  or 
miner,  has  fraudulenly  stopped  payment,  or  who  has  stopped  or  suspended  and 
not  resumed  payment  of  his  commercial  paper,  within  a  period  of  fourteen 
days,  shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  and  to  have 
become  liable  to  be  adjudged  a  bankrupt.  And  if  such  person  shall  be  adjudged 
a  bankrupt,  the  assignee  may  recover  back  the  money  or  other  property  so 
paid,  conveyed,  sold,  assigned,  or  transferred  contrary  to  this  Title,  provided 
the  person  receiving  such  payment  or  conveyance  had  reasonable  cause  to  be- 
lieve that  a  fraud  on  this  Title  was  intended,  and  that  the  debtor  was  insolv- 
ent, and  such  creditor  shall  not  be  allowed  to  prove  his  debt  in  bankruptcy. 

Sec.  5022.  Any  act  of  bankruptcy  committed  since  the  second  day  of  March, 
eighteen  hundred  and  sixty-seven,  may  be  the  foundation  of  an  adjudication 
of  involuntary  bankruptcy,  upon  a  petition  filed  within  the  time  prescribed  by 
law,  equally  with  one  committed  hereafter. 

Sec.  6023.  An  adjudication  of  bankruptcy,  may  be  made  on  the  petition  of 
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one  or  more  creditors,  the  aggregate  of  whose  provabje  debts  amounts  to  at 
least  two  hundred  and  fifty  dollars,  provided  such  petition  Is  brought  within 
six  months  after  the  act  of  bankruptcy  shall  have  been  committed. 

Sec.  5024.  Upon  the  filing  of  the  petition  authorized  by  the  preceding  section, 
if  it  appears  that  sufficient  grounds  exist  therefor,  the  court  shall  direct  the 
entry  of  an  order  requiring  the  debtor  to  appear  and  show  cause,  at  a  court 
of  bankruptcy  to  be  holden  at  a  time  to  be  specified  in  the  order,  not  less  than 
five  days  from  the  service  thereof,  why  the  prayer  of  the  petition  should  not 
be  granted.  The  court  may  also,  by  injunction,  restrain  the  debtor,  and  any 
other  person,  in  the  mean  time,  from  making  any  transfer  or  disposition  of 
any  part  of  the  debtor's  property  not  excepted  by  this  Title  from  the  operation 
thereof  and  from  any  interference  therewith ;  and  if  it  shall  appear  that  there 
is  probable  cause  for  believing  that  the  debtor  is  about  to  leave  the  district, 
or  to  remove  or  conceal  his  goods  and  chattels  or  his  evidence  of  property,  or 
to  make  any  fraudulent  conveyance  or  disposition  thereof,  the  court  may  Issue 
a  warrant  to  the  marshal  of  the  district,  commanding  him  to  arrest  and  safely 
keep  the  alleged  debtor,  unless  he  shall  give  bail  to  the  satisfaction  of  the 
court  for  his  appearance  from  time  to  time,  as  required  by  the  court,  until  its 
decision  upon  the  petition,  or  until  its  further  order,  and  forthwith  to  take 
possession  provisionally  of  all  the  property  and  effects  of  the  debtor,  and  safe- 
ly keep  the  same  until  the  further  order  of  the  court. 

Sec.  5025.  A  copy  of  the  petition  and  order  to  show,  cause  shall  be  served 
on  the  debtor  by  delivering  the  same  to  him  personally,  or  leaving  the  same  at 
his  last  or  usual  place  of  abode;  or,  if  the  debtor  cannot  be  found,  and  his 
place  of  residence  cannot  be  ascertained,  service  shall  be  made  by  publication 
in  such  manner  as  the  judge  may  direct.  No  further  proceedings,  unless  the 
debtor  appears  and  consents  thereto,  shall  be  had  until  proof  has  been  given, 
to  the  satisfaction  of  the  court,  of  such  service  or  publication;  and  if  such 
proof  Is  not  given  on  the  return  day  of  such  order,  the  proceedings  shall  be 
adjourned  and  an  order  made  that  the  notice  be  forthwith  so  served  or  pub- 
lished. 

Sec.  5026.  On  such  return  day  or  adjourned  day,  if  the  notice  has  been  duly 
served  or  published,  or  is  waived  by  the  appearance  and  consent  of  the  debtor, 
the  court  shall  proceed  summarily  to  hear  the  allegations  of  the  petitioner 
and  debtor,  and  may  adjourn  the  proceedings  from  time  to  time,  on  good 
cause  shown,  and  shall,  if  the  debtor  on  the  same  day  so  demands,  in  writing, 
order  a  trial  by  jury  at  the  first  term  of  the  court  at  which  a  jury  shall  be  in 
attendance,  to  ascertain  the  fact  of  the  alleged  bankruptcy.  If  the  petitioning 
creditor  does  not  appear  and  proceed  on  the  return  day,  or  adjourned  day,  the 
court  may  upon  the  petition  of  any  other  creditor,  to  the  required  amount, 
proceed  to  adjudicate  on  s^ich  petition,  without  requiring  a  new  service  or  pub- 
lication of  notice  to  the  debtor. 

Sec.  5027.  If  upon  such  hearing  or  trial  the  debtor  proves  to  the  satisfaction 
of  the  court  or  of  the  jury,  as  the  case  may  be,  that  the  facts  set  forth  in  the 
petition  are  not  true,  or  that  the  debtor  has  paid  and  satisfied  all  liens  \i\yon 
his  property,  in  case  the  existence  of  such  liens  was  the  sole  ground  of  the 
proceeding,  the  proceedings  shall  be  dismissed  and  the  respondent  shall  re- 
cover costs. 

Sec.  5028.  If  upon  the  hearing  or  trial  the  facts  set  forth  in  the  petition  are 
found  to  be  true,  or  if  upon  default  made  by  the  debtor  to  appear  pursuant  to 
the  order,  due  proof  of  service  thereof  is  made,  the  court  shall  adjudge  the 
debtor  to  be  a  bankrupt,  and  shall  forthwith  issue  a  warrant  to  take  possession 
of  his  estate. 

Sec.  5029.  The  warrant  shall  be  directed,  and  the  property  of  the  debtor 
shall  be  taken  thereon,  and  shall  be  assigned  and  distributed  in  the  same  man- 
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ner  and  with  similar  proceedings  to  those  [hereinheforel  [hereinafter]  provid- 
ed for  the  taking  possession,  assignment,  and  distribution  of  the  property  of 
the  debtor  upon  his  own  petition. 

Sec.  5030.  The  order  of  adjudication  of  bankruptcy  shall  require  the  bank- 
rupt forthwith,  or  within  such  number  of  days  not  exceeding  fiye  after  the 
date  of  the  order  or  notice  thereof,  as  shall  by  the  order  be  prescribed,  to 
make  and  deliver,  or  transmit  by  mail,  post-paid,  to  the  messenger,  a  schedule 
of  the  creditors  and  an  inventory  of  his  estate  in  the  form  and  verified  In  the 
manner  required  of  a  petitioning  debtor. 

Sec.  5031.  If  the  debtor  has  failed  to  appear  in  person,  or  by  attprney,  a  cer- 
tified copy  of  the  adjudication  shall  be  forthwith  served  on  him  by  delivery  or 
publication  in  the  manner  provided  for  the  service  of  the  order  to  show  cause ; 
and  if  the  bankrupt  is  absent  or  cannot  be  found,  such  schedule  and  inventory 
shall  be  prepared  by  the  messenger  and  the  assignee  from  the  best  information 
they  can  obtain. 


CHAPTER  FOUR. 


PROCEEDINGS  TO   REALIZE  THE  ESTATE  FOR  CREDITORS. 


Bee.  Sec. 

6032.  Contents  of  notice  to  creditors.  5068. 

5033.  Marshal's  return.  5QG9. 

5034.  Choice  of  assignee.  5070. 

5035.  Who  are  disqualified.  5071. 

5036.  Bond  of  assigmee. 

5037.  Assignee  liable  for  contempt.  5072. 

5038.  Resignation  of  the  trust.  5073. 

5039.  Removal  of  assignee.  5074. 

5040.  Effect  of  resignation  or  removal.  5075. 

5041.  Filling  vacancies.  5076. 

5042.  Vesting    estato   in    remaining   as-  5077. 

slgnee.  5078. 

5043.  Former    assignee    to    execute    in-  5079. 

struments. 

5044.  Assignment.  5080. 

5045.  Exemptions.  5081. 

5046.  What   property  vests  In  assignee. 

5047.  Ri^ht  of  action  of  assignee.  5082. 

5048.  No    abatement    by    deiath    or    re-  .'>083. 

moval.  5084. 

5049.  Copy  of  assignment  conclusive  ev-  50S5. 

idence  of  title.  r.osB. 

5050.  Bankrupt's  books  of  account.  r>(*s7. 
.'lO.')!.  Debtor  must  execute  instruments.  50S8. 
r.n:>2.   Chattel-mortgages.  5089. 

5053.  Trust  property. 

5054.  Notice  of  appointment  of  assignee  5090. 

and  record  of  assignment. 

5056.  AFsignee    to   demand   and    receive  5091. 

all  assigned  estate.  5092. 

5056.  Notice    prior    to    suit    against   a^-  5093. 

slgnee.  5094. 

5057.  Time  of  commencing  suits.  5095. 

5058.  Assignee's  accounts  of  money  re-  5096. 

ceived.  5097. 

5059.  Assignee     to     keep     money     and  5098. 

goods  separate. 

5060.  Temporary   Investment  of   money.  5099. 

5061.  Arbitration.  5100. 

5062.  Assignee  to  sell  property.  5101. 

5063.  Sale  of  disputed  property.  5102. 

5064.  Sale  of  uncollectible  assets. 

5065.  Sale  of  perishable  property,  6103. 
6066.  Discharge  of  liens. 

5067.  Provable  debts. 


Contingent  debts. 

Liability  of  bankrupt  as  surety. 

Sureties  for  bankrupt. 

Debts  falling  due  at  stated  peri- 
ods. 

No  other  debts  provable. 

Set-offs. 

Distinct  liabilities. 

Secured  debts. 

Proof  of  debt. 

Creditor's  oath. 

Oath  by  whom  made. 

Oath,  before  whom  taken;  proof 
sent  to  register. 

Proof  to  be  sent  to  assignee. 

Examination  by  court  Into  proof 
of  claims. 

Withdrawal  of  papers. 

Postponement  of  proof. 

Surrender  of  preferences. 

Allowance  and  list  of  debts. 

Examination  of  bankrupt. 

Examination  of  witness. 

Examination  of  bankrupt's  wife. 

Examination  of  imprisoned  or  dis- 
abled bankrupt. 

No  abatement  upon  death  of 
debtor. 

Distribution  of  bankrupt's  estate. 

Second  meeting  of  creditors. 

Third  meeting  of  creditors. 

Notice  of  meetings. 

Creditor  may  act  by  attorney. 

Settlement   of  assignee's  account. 

Dividend  not  to  be  disturbed. 

Omission  of  assignee  to  call  meet- 
ings. 

Compensation  of  assignee. 

Commissions. 

Debts  entitled  to  priority. 

Notice  of  dividend  to  each  cred- 
itor. 

Settlement  of  bankrupt  estate*  by 
trustees. 
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Sec.  5032.  The  notice  to  creditors  under  warrant  ahall  state: 

First.  That  a  warrant  in  bankruptcy  has  been  issued  against  the  estate 
of  the  debtor. 

Second.  That  the  payment  of  any  debts  and  the  delivery  of  any  property  be- 
longing to  such  debtor  to  him  or  for  his  use,  and  the  transfer  of  any  proi>erty 
by  him,  are  forbidden  by  law. 

Third.  That  a  meeting  of  the  creditors  of  the  debtor,  giving  the  names,  resi- 
dences, and  k mounts,  so  far  as  known,  to  prove  their  debts  and  choose  one  or 
more  assignees  of  his  estate,  will  be  held  at  a  court  of  bankruptcy,  to  be  holdeu 
at  a  time  and  place  designated  in  the  warrant,  not  less  than  ten  nor  more  than 
ninety  days  after  the  issuing  of  the  same. 

Sec.  5033.  At  the  meeting  held  in  pursuance  of  the  notice,  one  of  the  registers 
of  the  court  shall  preside,  and  the  messenger  shall  make  return  of  the  warrant 
and  of  his  doings  thereon ;  and  if  it  appears  that  the  notice  to  the  creditors 
has  not  been  given  as  required  in  the  warrant,  the  meeting  shall  forthwith 
be  adjourned,  and  a  new  notice  given  as  required. 

Sec.  5034.  The  creditors  shall,  at  the  first  meeting  held  after  due  notice  from 
the  messenger  In  presence  of  a  register  designated  by  the  court,  choose  one  or 
more  assignees  of  the  estate  of  the  debtor ;  the  choice  to  be  made  by  the  greater 
part  in  value  and  in  number  of  the  creditors  who  have  proved  their  debts.  If 
no  choice  is  made  by  the  creditors  at  the  meeting,  the  judge,  or  if  there  be  no 
opposing  interest,  the  register,  shall  appoint  one  or  more  assignees.  If  an  as- 
signee, so  chosen  or  appointed,  falls  within  five  days  to  express  In  writing  his 
acceptance  of  the  tru.st,  the  judge  or  register  may  fill  the  vacancy.  All  elec- 
tions or  appointments  of  assignees  shall  be  subject  to  the  approval  of  the 
judge ;  and  when  in  his  judgment  it  is  for  any  cause  needful  or  expedient,  he 
may  appoint  additional  assignees,  or  order  a  new  election. 

Sec.  5035.  No  person  who  has  received  any  preference  contrary  to  the  provi- 
sions of  this  Title  shall  vote  for  or  be  eligible  as  assignee;  but  no  title  to 
property,  real  or  personal,  sold,  transferred,  or  conveyed  by  an  assignee,  shall 
be  affected  or  Impaired  by  reason  of  his  ineligibility. 

Sec.  50;i6.  The  district  judge  at  any  time  may,  and  upon  the  reciuest  in  writ- 
ing of  any  creditor  who  has  proved  his  claim  shall,  require  the  assignee  to  give 
good  and  sufficient  bond  to  the  United  States,  with  a  condition  for  the  faith- 
ful performance  and  discharge  of  his  duties;  the  bond  shall  be  approved  by 
the  Judge  or  register  by  his  indorsement  thereon,  shall  be  tiled  with  the  record 
of  the  case,  and  inure  to  the  benefit  of  all  creditors  pro\ing  their  claims,  and 
may  be  prosecuted  in  the  name  and  for  the  benefit  of  any  Injured  party.  If  the 
assignee  fails  to  give  the  bond  within  such  time  as  the  judge  or  register  or- 
ders, not  exceeding  ten  days  after  notice  to  him  of  such  order,  the  Judge  shall 
remove  him  and  appoint  another  in  his  place. 

Sec.  5037.  Any  assignee  who  refuses  or  unreasonably  neglects  to  execute  an 
instrument  when  lawfully  required  by  the  court,  or  disobeys  a  lawful  order  or 
decree  of  the  court  In  the  premises,  may  be  punished  as  for  a  contempt  of 
court. 

Sec  5038.  An  assignee  may,  with  the  consent  of  the  judge,  resign  his  trust 
and  be  discharged  therefrom. 

Sec.  5039.  The  court,  after  due  notice  and  hearing,  may  remove  an  assignee 
for  any  cause  which,  in  its  judgment,  renders  such  removal  necessary  or  ex- 
pedient. At  a  meeting  called  for  the  pun^ose  by  order  of  the  court,  in  its  dis- 
cretion, or  called  upon  the  application  of  a  majority  of  the  creditors  in  number  ' 
and  value,  the  creditors  may,  with  consent  of  the  court,  remove  any  assignee 
by  such  a  vote  as  is  provided  for  the  choice  of  assignee. 

Sec  5040.  The  resignation  or  removal  of  an  assignee  shall  in  no  way  release 
him  from  performing  all  things  requisite  on  his  part  for  the  proper  closing  up 
of  his  trust  and  the  transmission  thereof  to  his  successors,  nor  shall  it  affect 
the  liability  of  the  principal  or  surety  on  the  bond  given  by  the  assignee. 
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Sbc.  5041.  Vacancies  caused  by  death  or  otherwise  in  the  office  of  assignee 
may  be  filled  by  appointment  of  the  court,  or  at  its  discretion  by  an  election 
by  the  creditors,  in  the  same  manner  as  in  the  original  choice  of  an  assignee, 
at  a  regular  meeting,  or  at  a  meeting  called  for  the  purpose,  with  such  notice 
thereof  in  writing  to  all  known  creditors,  and  by  such  person  as  the  court 
shall  direct. 

Sso.  6042.  When,  by  death  or  otherwise,  the  number  of  assignees  is  reduced, 
the  estate  of  the  debtor  not  lawfully  disposed  of  shall  Test  in  the  remaining 
assignee  or  assignees,  and  in  the  persons  selected  to  fill  vacancies,  if  any,  with 
the  same  powers  and  duties  relative  thereto  as  if  they  were  originally  chosen. 

Seo.  5043.  Any  former  assignee,  his  executors  or  administrators,  upon  re- 
quest, and  at  the  expense  of  the  estate,  shall  make  and  execute  to  the  new  as- 
signee all  deeds,  conveyances,  and  assurances,  and  do  all  other  lawful  acts  req- 
uisite to  enable  him  to  recover  and  receive  all  the  estate.  And  the  court  may 
make  all  orders  which  it  may  deem  expedient  to  secure  the  proper  fulfillment 
of  the  duties  of  any  former  assignee,  and  the  rights  and  interests  of  all  per- 
sons interested  in  the  estate. 

Sec.  5044.  As  soon  as  an  assignee  is  appointed  and  qualified,  the  Judge,  or, 
where  there  is  no  opposing  interest,  the  register,  shall,  by  an  instrument  under 
his  hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal,  of 
the  bankrupt,  with  all  his  deeds,  books,  and  papers  relating  thereto,  and  such 
assignment  shall  relate  back  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, and  by  operation  of  law  shall  vest  the  title  to  all  such  property  and 
estate,  both  real  and  personal,  in  the  assignee,  although  the  same  is  then  at- 
tached on  mesne  process  as  the  property  of  the  debtor,  and  shall  dissolve  any 
such  attachment  made  within  four  months  next  preceding  the  commencement 
of  the  bankruptcy  proceedings. 

Sec.  5045.  There  shall  be  excepted  from  the  operation  of  the  conveyance  the 
necessary  household  and  kitchen  furniture,  and  such  other  articles  and  neces- 
saries of  the  bankrupt  as  the  assignee  shall  designate  and  set  apart,  having 
reference  in  the  amount  to  the  family,  condition,  and  circumstances  of  the 
bankrupt,  but  altogether  not  to  exceed  in  value,  in  any  case,  the  sum  of  five 
hundred  dollars ;  also  the  wearing  apparel  of  the  bankrupt,  and  that  of  his 
wife  and  children,  and  the  uniform,  arms,  and  equipments  of  any  person  who 
is  or  has  been  a  soldier  in  the  militia,  or  in  the  service  of  the  United  States: 
and  such  other  property  as  now  is,  or  hereafter  shall  be,  exempted  from  at- 
tachment, or  seizure,  or  levy  on  execution  by  the  laws  of  the  United  States, 
and  such  other  property  not  included  in  the  foregoing  exceptions  as  is  exempt- 
ed from  levy  and  sale  upon  execution  or  other  process  or  order  of  any  court 
by  the  laws  of  the  State  in  whiich  the  bankrupt  has  his  domicile  at  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy,  to  an  amount  allowed 
by  the  constitution  and  laws  of  each  State,  as  existing  in  the  year  eighteen 
hundred  and  seventy-one;  and  such  exemptions  shall  be  valid  against  debts 
contracted  before  the  adoption  and  passage  of  such  State  constitution  and 
laws,  as  well  as  those  contracted  after  the  same,  and  against  Uens  by  Judgment 
or  decree  of  any  State  court,  any  decision  of  any  such  court  rendered  since  the 
adoption  and  passage  of  such  constitution  and  laws  to  the  contrary  notwith- 
standing. These  exceptions  shall  operate  as  a  limitation  upon  the  conveyance 
of  the  property  of  the  bankrupt  to  his  assignee ;  and  in  no  case  shall  the  prop- 
erty hereby  excepted  pass  to  the  assignee,  or  the  title  of  the  bankrupt  thereto 
be  impaired  or  affected  by  any  of  the  provisions  of  this  Title ;  and  the  deter- 
mination of  the  assignee  in  the  matter  shall,  on  exception  taken,  be  subject 
to  the  final  decision  of  the  said  court. 

Sec  5046.  All  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors ; 
all  rights  in  equity,  choses  in  action,  patent-rights,  and  copyrights ;  all  debts 
due  him,  or  any  person  for  his  use,  and  all  liens  and  securities  therefor ;  and 
all  his  rights  of  action  for  property  or  estate,  real  or  personal,  and  for  any 
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cause  of  action  which  he  had  against  any  person  arising  from  contract  or  from 
the  unlawful  taking  or  detention,  or  injury  to  the  property  of  the  bankrupt; 
and  all  his  rights  of  redeeming  such  property  or  estate;  together  with  the  like 
right,  title,  power,  and  authority  to  sell,  manage,  dispose  of,  sue  for,  and  re- 
cover or  defend  the  same,  as  the  bankrupt  might  have  had  if  no  assignment 
had  been  made,  shall,  in  virtue  of  the  adjudication  of  bankruptcy  and  the  ap- 
pointment of  his  assignee,  but  subject  to  the  exceptions  stated  in  the  preceding 
section,  be  at  once  vested  is  such  assignee. 

Sec.  5047.  The  assignee  shall  have  the  like  remedy  to  recover  all  the  estate, 
debts,  and  effects  in  his  own  name,  as  the  debtor  might  have  had  if  the  decree 
in  bankruptcy  had  not  been  rendered  and  no  assignment  had  been  made.  If 
at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy,  an  action 
is  pending  in  the  name  of  the  debtor  for  the  recovery  of  a  debt  or  other  thing 
which  might  or  ought  to  pass  to  the  assignee  by  the  assignment,  the  assignee 
shall,  if  he  requires  it,  be  admitted  to  prosecute  the  action  in  his  own  name, 
in  like  manner  and  with  like  effect  as  if  it  had  been  originally  commenced  by 
him.  And  if  any  suit  at  law  or  in  equity,  in  which  the  bankrupt  is  a  party  in 
his  own  name,  is  pending  at  the  time  of  the  adjudication  of  bankruptcy,  the 
assignee  may  defend  the  same  in  the  same  manner  and  with  the  like  effect  as 
it  might  have  been  defended  by  the  bankrupt 

Sec.  5048.  No  suit  pending  in  the  name  of  the  assignee  shall  \0  abated  by  his 
death  or  removal ;  but  upon  the  motion  of  the  surviving  or  r^naining  or  new 
assignee,  as  the  case  may  be,  he  shall  be  admitted  to  prosecute  the  suit  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally  commenced  by  him. 
,  Sec.  5049.  A  copy  duly  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof,  of  the  assignment,  shall  be  conclusive  evidence  of  the  title  of  the  aa- 
signee  to  take,  hold,  sue  for,  and  recover  the  property  of  the  bankrupt 

Sec.  5060.  No  person  shall  be  entitled,  as  against  the  assignee,  to  withhold 
from  him  possession  of  any  books  of  account  of  the  bankrupt,  or  claim  any 
lien  thereon. 

Sec.  5051.  The  debtor  shall,  at  the  request  of  the  assignee  and  at  the  ex- 
pense of  the  estate,  make  and  execute  any  instruments,  deeds,  and  writings 
which  may  be  proper  to  enable  the  assignee  to  possess  himself  fully  of  all  the 
assets  of  the  bankrupt 

Sec.  5052.  No  mortgage  of  any  vessel  or  of  any  other  goods  or  chattels,  made 
as  security  for  any  debt,  in  good  faith  and  for  a  present  consideration  and 
otherwise  valid,  and  duly  recorded  pursuant  to  any  statute  of  the  United  States 
or  of  any  State,  shall  be  invalidated  or  affected  .by  an  assignment  in  bank- 
ruptcy. 

Seo.  6063.  No  property  held  by  the  bankrupt  in  trust  shall  pass  by  the  as- 
signment. # 

Seo.  5054.  The  assignee  shall  immediately  give  notice  of  his  appointment,  by 
publication  at  least  once  a  week  for  three  successive  weeks  in  such  newspapers 
as  shall  for  that  purpose  be  designated  by  the  court,  due  regard  being  had  to 
their  general  circulation  In  the  district  or  in  that  portion  of  the  district  in 
which  the  bankrupt  and  his  creditors  shall  reside,  and  shall,  within  six 
months,  cause  the  assignment  to  him  to  be  recorded  in  every  registry  of  deeds 
or  other  office  within  the  United  States  where  a  conveyance  of  any  lands 
owned  by  the  bankrupt  ought  by  law  to  be  recorded.  [And  the  record  of  such 
assignment,  or  a  duly-certified  copy  thereof,  shall  be  evidence  thereof  in  all 
courts.] 

Sec.  6055.  The  assignee  shall  demand  and  receive,  from  all  persons  holding 
the  same,  all  the  estate  assigned  or  intended  to  be  assigned. 

Sec.  5056.  No  person  shall  be  entitled  to  maintain  an  action  against  an  as- 
signee in  bankruptcy  for  anything  done  by  him  as  such  assignee,  without  pre- 
viously giving  him  twenty  days'  notice  of  such. action,  esiecifying  the  cause 
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thereof,  to  the  end  that  such  assignee  may  have  an  opportunity  of  tendering 
amends,  should  he  see  fit  to  do  so. 

Sec.  5057.  No  suit,  either  at  law  or  in  equity,  shall  be  maintainable  in  any 
court  between  an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse  in- 
terest, touching  any  property  or  rights  of  property  transferable  to  or  vested 
in  such  assignee,  unless  brought  within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such  assignee.  And  this  provision  shall 
not  in  any  case  revive  a  right  of  action  barred  at  the  time  when  an  assignee  is 
appointed. 

Sec.  5058.  The  assignee  shall  keep  a  regular  account  of  all  money  received 
by  him  as  assignee,  to  which  every  creditor  shall,  at  reasonable  times,  have 
free  resort.. 

Sec.  5059.  The  assignee  shall,  as  soon  as  may  be  after  receiving  any  mone>' 
belonging  to  the  estate,  deposit  the  same  in  some  bank  in  his  name  as  assignee, 
or  otherwise  keep  it  distinct  from  all  other  money  in  his  possession ;  and  shall, 
as  far  as  practicable,  keep  all  goods  and  effects  belonging  to  the  estate  separate 
from  all  other  goods  in  his  possession,  or  designated  by  appropriate  marks,  so 
that  they  may  be  easily  and  clearly  distinguished,  and  may  not  be  liable  to  be 
taken  as  his  property  or  for  the  payment  of  his  debts. 

Sec.  5060.  When  it  appears  that  the  distribution  of  the  estate  may  be  delay- 
ed by  litigati^p  or  other  cause,  the  court  may  direct  the  temporary  investment 
of  the  money  belonging  to  such  estate  in  securities  to  be  approved  by  the  judge 
or  register,  or  may  authorize  it  to  be  deposited  In  any  convenient  bank,  upon 
such  interest,  not  exceeding  the  legal  rate,  as  the  bank  may  contract  with  the 
assignee  to  pay  thereon.  , 

Sec.  50G1.  The  assignee,  under  the  direction  of  the  court,  may  submit  any 
controversy  arising  in  the  settlement  of  demands  against  the  estate,  or  of 
debts  due  to  it,  te  the  determination  of  arbitrators  to  be  chosen  by  him  and 
the  other  party  to  the  controversy,  and,  under  such  direction,  may  compound 
and  settle  any  such  controversy,  by  agreement  with  the  other  party,  as  he 
thinks  proper  and  most  for  the  interest  of  the  creditors. 

Sec.  5062.  The  assignee  shall  sell  all  such  unincumbered  estate,  real  and  per- 
sonal, which  comes  to  his  hands,  on  such  terras  as  he  thinks  most  for  the  in- 
terest of  the  creditors;  but  upon  petition  of  any  person  interested,  and  for 
cause  shown,  the  court  may  make  such  order  concerning  the  time,  place, 
and  manner  of  sale  as  will,  in  his  opinion,  prove  to  the  interest  of  the  credi- 
tors. 

Sec.  50a3.  Whenever  it  appears  to  the  satisfaction  of  the  court  that  the  title 
to  any  portion  of  an  estate,  real  or  personal,  which  has  come  into  possession  of 
the  assignee,  or  which  is  claimed  by  him,  is  in  dispute,  the  court  may,  upon 
the  petHion  of  the  assignee,  and  after  such  notice  to  the  claimant,  his  agent 
or  attorney,  as  the  court  shall  deem  reasonable,  order  it  to  be  -sold,  under  the 
direction  of  the  assignee,  who  shall  hold  the  funds  received  in  place  of  the  es- 
tate disposed  of ;  and  the  proceeds  of  the  sale  shall  be  considered  the  measure  of 
the'  value  of  the  property  in  any  suit  or  controversy  between  the  parties  in  any 
court.  But  this  provision  shall  not  prevent  the  recovery  of  the  property  from 
the  possession  of  the  assignee  by  any  proper  action  commenced  at  any  time 
before  the  court  orders  the  sale. 

Sec.  5064.  The  assignee  may  sell  and  assign,  under  the  direction  of  the  court 
and  in  such  manner  as  the  court  shall  order,  any  outstanding  claims  or  other 
property  in  his  hands,  due  or  belonging  to  the  estate,  which  cannot  be  collect- 
ed and  received  by  him  without  unreasonable  or  inconvenient  delay  or  expense. 

Sec.  5065.  When  it  appears  to  the  satisfaction  of  the  court  that  the  estate 
of  the  debtor,  or  any  part  thereof,  is  of  a  perishable  nature,  or  liable  to  dete- 
riorate in  value,  the  court  may  order  the  same  to  be  sold,  in  such  manner  as 
may  oe  deemed  most  expedient,  under  the  direction  of  the  messenger  or  a»- 
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fllgnee,  as  the  case  may  be,  who  shall  hold  the  funds  received  in  place  of  the 
estate  disposed  of. 

Sec.  5066.  The  assignee  shall  have  authority,  under  the  order  and  direction 
of  the  court,  to  redeem  or  discharge  any  mortgage  or  conditional  contract,  or 
pledge  or  deposit,  or  lien  upon  any  property,  real  or  personal,  whenever  pay- 
able, and  to  tender  due  performance  of  the  condition  thereof,  or  to  sell  the 
same  subject  to  such  mortgage,  lien,  or  other  incumbrance. 

Sec.  5067.  All  debts  due  and  payable  from  the  bankrupt  at  the  time  of  the 
commencement  of  proceedings  in  bankruptcy,  and  all  debts  then  existing  but 
not  payable  until  a  future  day,  a  rebate  of  interest  being  made  when  no  inter- 
est is  payable  by  the  terms  of  the  contract,  may  be  proved  against  the  estate 
of  the  bankrupt.  All  demands  against  the  bankrupt  for  or  on  account  of  any 
goods  or  chattels  wrongfully  taken,  converted,  or  withheld  by  him  may  be 
proved  and  allowed  as  debts  to  the  amount  of  the  value  of  the  property  so 
taken  or  withheld,  with  interest.  When  the  bankrupt  is  liable  for  unliqui- 
dated damages  arising  out  of  any  contract  or  promise,  or  on  account  of  any 
goods  or  chattels  wrongfully  taken,  converted,  or  withheld,  the  court  may 
cause  such  damages  to  be  assessed  in  such  mode  as  it  may  deem  best,  and  the 
sum  so  assessed  may  be  proved  against  the  estate. 

Sec.  5068.  In  all  cases  of  contingent  debts  and  contingent  liabilities  contract- 
ed by  the  bankrupt,  and  not  herein  otherwise  provided  for,  the  creditor  may 
make  claim  therefor,  and  have  his  claim  allowed,  with  the  right  to  share  In 
the  dividends,  if  the  contingency  happens  before  the  order  for  the  final  divi- 
dend ;  or  he  may,  at  any  time,  apply  to  the. court  to  have  the  present  value  of 
the  debt  or  liability  ascertained  and  liquidated,  which  shall  then  be  done  in  such 
manner  as  the  court  shall  order,  and  he  shall  be  allowed  to  prove  for  the 
amount  so  ascertained. 

Sec.  5069.  When  the  bankrupt  is  bound  as  drawer,  indorser,  surety,  bail,  or 
guarantor  upon  any  bill,  bond,  note,  or  any  other  specialty  or  contract,  or  for 
any  debt  of  another  person,  but  his  liability  does  not  become  absolute  until 
after  the  adjudication  of  bankruptcy,  the  creditor  may  prove  the  same  after 
such  liability  becomes  fixed,  and  before  the  final  dividend  is  declared. 

Sec.  5070.  Any  person  liable  as  bail,  surety,  guarantor,  or  otherwise  for  the 
bankrupt,  who  shall  have  paid  the  debt,  or  any  part  thereof,  in  discharge  of 
the  whole,  shall  be  entitled  to  prove  such  debt  or  to  stand  in  the  place  of  the 
creditor  if  the  creditor  has  proved  the  same,  although  such  payments  shall 
have  been  made  after  the  proceedings  in  bankruptcy  were  commenced.  And 
any  person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the  whole  of  such 
debt,  but  is  still  liable  for  the  same  or  any  part  thereof,  may,  if  the  creditor 
fails  or  omits  to  prove  such  debt,  prove  the  skme  either  in  the  name  of  the 
creditor  or  otherwise,  as  may  be  provided  by  the  general  orders,  and  subject 
to  such  regulations  and  limitations  as  may  be  established  by  such  general  or- 
ders. 

Sec  5071.  Where  the  bankrupt  is  liable  to  pay  rent  or  other  debt  falling  due 
at  fixed  and  stated  i^ods,  the  creditor  may  prove  for  a  proportionate  part 
thereof  up  to  the  time^bf  the  bankruptcy,  as  if  the  same  grew  due  from  day  to 
day,  and  not  at  such  fixed  and  stated  periods. 

Sec  5072.  No  debts  other  than  those  specified  in  the  five  preceding  sections 
shall  be  proved  or  allowed  against  the  estate. 

Sec  5073.  In  all  cases  of  mutual  debts  or  mutual  credits  between  the  parties, 
the  account  between  them  shall  be  stated,  and  one  debt  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed  or  paid ;  but  no  set-off  shall  be 
allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a  claim  in  its  nature  not 
provable  against  the  estate,  or  of  a  claim  purchased  by  or  transferred  to  him 
after  the  filing  of  the  petition. 

Sec  5074.  When  the  bankrupt,  at  the  time  of  adjudication,  is  liable  upon 
any  bill  of  exchange,  promissory  note,  or  other  obligation  in  respect  of  distinct 
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contracts  as  a  member  of  two  or  more  firms  carrying  on  8e];»arate  and  dlstlnot 
trades,  and  having  distinct  estates  to  be  wound  up  in  bankruptcy;  or  as  a  sole 
trader  and  also  as  a  member  of  a  firm,  the  circumstance  that  such  firms  are 
in  whole  or  in  part  composed  of  the  same  individuals,  or  that  the  sole  con- 
tractor is  also  one  of  the  Joint  contractors,  shall  not  prevent  proof  and  receipt 
of  dividend  in  respect  of  such  distinct  contracts  against  the  estates  respec- 
tively liable  upon  such  contracts. 

Sbc.5075.  When  a  creditor  has  a  mortgage  or  pledge  of  real  or  personal 
property  of  the  bankrupt,  or  a  lien  thereon  for  securing  the  payment  of  a  debt 
owing  to  him  from  the  bankrupt,  he  shall  be  admitted  as  a  creditor  only  for 
the  balance  of  the  debt  after  deducting  the  value  of  such  property,  to  be  as- 
certained by  agreement  between  him  and  the  assignee,  or  by  a  sale  thereof,  to 
be  made  in  such  manner  as  the  court  shall  direct;  or  the  creditor  may  re- 
lease or  convey  his  claim  to  the  assignee  upon  such  property,  and  be  admitted 
to  prove  his  whole  debt  If  the  value  of  the  property  exceeds  the  sum  for 
which  it  is  80  held  as  security,  the  assignee  may  release  to  the  creditor  the 
bankrupt's  right  of  redemption  therein  on  rec^ving  such  excess;  or  he  may 
sell  the  property,  subject  to  the  claim  of  the  creditor  thereon;  and  in  either 
case  the  assignee  and  creditor,  respectively,  shall  execute  all  deeds  and  writ- 
ings necessary  or  proper  to  consummate  the  transaction.  If  the  property  is 
not  so  sold  or  released  and  delivered  up,  the  creditor  shall  not  be  allowed  to 
prove  any  part  of  his  debt. 

SEa  5076.  Creditors  residing  within  the  Judicial  district  where  the  proceed- 
ings in  bankruptcy  are  pending  shaU  prove  their  debts  before  one  of  the  regis- 
ters of  the  court,  or  before  a  commissioner  of  the  circuit  court,  within  the  said 
district.  Creditors  residing  without  the  district,  but  within  the  United  States, 
may  prove  their  debts  before  a  register  in  bankruptcy,  or  a  commissioner  of  a 
circuit  court,  in  the  Judicial  district  where  such  creditor,  or  either  one  of 
Joint  creditors,  reside ;  but  proof  taken  before  a  commissioner,  shall  be  subject 
to  revision  by  the  register  of  the  court 

Sec.  5077.  To  entitle  a  claimant  against  the  estate  of  a  bankrupt  to  have 
his  demand  allowed,  it  must  be  verified  by  a  deposition  in  writing,  under  oath, 
and  signed  by  the  deponent  setting  forth  the  demand,  the  consideration  there- 
of, whether  any  and  what  securities  are  held  therefor,  and  whether  any  and 
what  payments  have  been  made  thereon ;  that  the  sum  claimed  is  Justly  due 
from  the  bankrupt  to  the  claimant;  that  the  claimant  has  not  nor  has  any 
other  person,  for  his  use,  received  any  security  or  satisfaction  whatever  other 
than  that  by  him  set  forth ;  that  the  claim  was  not  procured  for  the  purpose 
of  influencing  the  proceedings  in  bankruptcy;  and  that  no  bargain  or  agree- 
ment express  or  implied,  has  been  made  or  entered  into,  by  or  on  behalf  of 
such  creditor,  to  sell,  transfer,  or  dispose  of  the  claim,  or  any  part  thereof,  or 
to  take  or  receive,  directly  or  indirectly,  any  money,  property,  or  consideration 
whatever,  whereby  the  vote  of  such  creditor  for  assignee,  or  a^y  action  on 
the  part  of  such  creditor,  or  any  other  person  in  the  proceedings,  is  or  shall  be 
in  any  way  affected,  influenced,  or  controlled.  No  c1|||d  shall  be  allowed  un- 
less all  the  statements  set  forth  in  such  deposition  shanappear  to  be  true. 

Sec.  5078.  Such  oath  shall  be  made  by  the  claimant,  testifying  of  his  owu 
knowledge,  unless  he  is  absent  from  the  United  States  or  prevented  by  some 
other  good  cause  from  testifying,  in  which  case  the  demand  may  be  verified 
by  the  attorney  or  authorized  agent  of  the  claimant,  testifying  to  the  best  of 
his  knowledge,  information,  and  belief,  and  setting  forth  his  means  of  knowl- 
edge. Corporations  may  verify  their  claims  by  the  oath  of  their  president 
cashier,  or  treasurer.  The  court  may  require  or  receive  further  i>ertinent  evi- 
dence either  for  or  against  the  admission  of  any  claim. 

Sec.  5070.  Such  oath  may  be  taken  in  any  district  before  any  register  or 
any  commissioner  of  the  circuit  court  authorized  to  administer  oaths;  or,  if 
the  creditor  is  in  a  foreign  country,  before  any  minister,  consul,  or  vice-consul 


g  6088)  n.  S.  BANEBUPTCT  LAW  OF  MABCH  2,  1887  1665 

Of  the  United  States.    When  the  proof  is  so  made  it  shall  be  delivered  or  sent 
by  mail  to  the  register  having  charge  of  the  same. 

Skc.  5060.  If  the  proof  is  satisfactory  to  the  register  it  shall  be  delivered  or 
sent  by  mail  to  the  assignee,  who  shall  examine  the  same  and  compare  it  with 
the  books  and  accounts  of  the  bankrupt,  and  shall  register,  in  a  book  to  be 
kept  by  him  for  that  purpose,  the  names  of  creditors  who  have  proved  their 
claims,  in  the  order  in  which  such  proof  is  received,  stating  the  time  of  receipt 
of  such  proof,  and  the  amount  and  nature  of  the  debts.  Such  books  shall  be 
open  to  the  inspection  of  all  the  creditors.  The  court  may  require  or  receive 
further  pertinent  evidence  either  for  or  against  the  admission  of  any  claim. 

Sec.  5081.  The  court  may,  on  the  application  of  the  assignee,  or  of  any  credi- 
tor, or  of  the  bankrupt,  or  without  any  application,  examine  upon  oath  the 
bankrupt,  or  any  person  tendering  or  who  has  made  proof  of  a  claim,  and  may 
summon  any  person  capable  of  giving  evidence  concerning  such  proof,  or  con- 
cerning the  debt  sought  to  be  proved,  and  shall  reject  all  claims  not  duly  prov- 
ed, or  where  the  proof  shows  the  claim  to  be  founded  in  fraud,  illegality,  or 
mistake. 

Sec.  5082.  A  bill  of  exchange,  promissory  note,  or  other  instrument,  used  in 
evidence  upon  the  proof  of  a  claim,  and  left  in  court  or  deposited  in  the  clerk's 
office,  may  be  delivered,  by  the  register  or  clerk  having  the  custody  thereof,  to 
the  person  who  used  it,  upon  his  filing  a  copy  thereof,  attested  by  the  clerk  of 
the  court,  who  shall  indorse  upon  it  the  name  of  the  party  against  whose  estate 
it  has  been  proved,  and  the  date  and  amount  of  any  dividend  declared  thereon. 

Sec.  5083.  When  a  claim  is  presented  for  proof  before  the  election  of  the  as- 
signee, and  the  Judge  or  regiister  entertains  doubts  of  its  validity  or  of  the 
right  of  the  creditor  to  prove  it,  and  is  of  opinion  that  such  validity  or  right 
ought  to  be  investigated  by  the  assignee,  he  may  postpone  the  proof  of  the 
olalm  until  the  assignee  is  chosen. 

Sec.  5084.  Any  person  who,  since  the  second  day  of  March,  eighteen  hun- 
dred and  sixty-seven,  has  accepted  any  preference,  having  reasonable  cause  to 
believe  that  ^e  same  was  made  or  given  by  the  debtor,  contrary  to  any  pro- 
visions of  the  act  of  March  two,  eighteen  hundred  and  sixty-seven,  chapter  one 
hundred  and  seventy-six,  to  establish  a  uniform  system  of  bankruptcy,  or  to 
any  provisions  of  this  Title,  shall  not  prove  the  debt  or  claim  on  account  of 
which  the  preference  is  made  or  given,  nor  shall  he  receive  any  dividend 
therefrom  until  he  shall  first  surrender  to  the  assignee  all  property,  money, 
benefit,  or  advantage  received  by  him  under  such  preference. 

Sec.  5085.  The  court  shall  allow  all  debts  duly  proved,  and  shall  cause  a  list 
thereof  to  be  made  and  certified  by  one  of  the  registers. 

Sec  5086.  The  court  may,  on  the  application  of  the  assignee,  or  of  any  credi- 
tor, or  without  any  application,  at  all  times  require  the  bankrupt,  upon  rea- 
sonable notice,  to  attend  and  submit  to  an  examination,  on  oath,  upon  all  mat- 
ters relating  to  the  disposal  or  condition  of  ills  property,  to  his  trade  and 
dealings  with  others,  to  his  accounts  concerning  the  same,  to  all  debts  due  to  or 
claimed  from  him,  and  to  all  other  matters  concerning  his  property  and  estate 
and  the  due  settlement  thereof  according  to  law.  Such  examination  shall  be  in 
writing,  and  shall  be  signed  by  the  bankrupt  and  filed  with  the  other  proceed- 
ings. 

Sec.  5087.  The  court  may,  in  like  manner,  require  the  attendance  of  any 
other  person  as  a  witness,  and  if  such  person  fails  to  attend,  on  being  sum- 
moned thereto,  the  court  may  compel  his  attendance  by  warrant  directed  to 
the  marshal,  commanding  him  to  arrest  such  person  and  bring  him  forthwith 
before  the  court,  or  before  a  register  in  bankruptcy,  for  examination  as  a  wit- 


Sec.  5088.  For  good  cause  shown,  the  wife  of  any  bankrupt  may  be  required 
to  attend  before  the  court  to  the  end  that  she  may  be  examined  as  a  witness; 
and  if  she  does  not  attend  at  the  time  and  place  specified  in  the  order,  the 


1656  APPENDIX  (Chap.  Four 

« 

tankrupt  shall  not  be  entitled  to  a  discbarge  onless  he  proves  to  the  satlsfaO' 
tiou  of  the  court  that  he  was  onable  to  procure  her  attendance. 

Sec.  5089.  If  the  bankrupt  Is  Imprisoned,  absent,  or  disabled  from  attend- 
ance, the  court  may  order  him  to  be  produced  by  the  jailer,  or  any  officer  In 
whose  custody  he  may  be,  or  may  direct  the  examination  to  be  had,  taken,  and 
certitied  at  such  time  and  place  and  in  such  manner  as  the  court  may  deem 
proper,  and  with  like  efitect  as  if  such  exanduation  had  been  had  In  court. 

Sec.  5090.  If  the  debtor  dies  after  the  Issuing  of  the  warrant,  the  proceed- 
ings may  be  continued  and  concluded  in  like  manner  as  if  he  had  lived. 

Sec.  5091.  All  creditors  whose  debts  are  duly  proved  and  allowed  shall  be 
entitled  to  share  in  the  bankrupt's  property  and  estate,  pro  rata,  without  any 
priority  or  preference  whatever,  except  as  allowed  by  section  fifty-one  hundred 
and  one.  No  debt  proved  by  any  person  liable,  as  ball,  surety,  guarantor,  or 
otherwise,  for  the  bankrupt,  shall  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  payment  of  such  debt  by 
such  i)erson  so  liable,  and  the  share  to  which  such  debt  would  be  entitled  may 
be  paid  into  court,  or  otherwise  held  for  the  benefit  of  the  party  entitled  there- 
to, as  the  court  may  direct. 

Sec.  5092.  At  the  expiration  of  three  months  from  the  date  of  the  adjudica- 
tion of  bankruptcy  in  any  case,  or  as  much  earlier  as  the  court  may  direct,  the 
court,  upon  request  of  the  assignee,  shall  call  a  general  meeting  of  the  credi- 
tors, of  which  due  notice  shall  be  given,  and  the  assignee  shall  then  report,  and 
exhibit  to  the  court  and  to  the  creditors  Just  and  true  accounts  of  all  his  re- 
ceipts and  payments,  verified  by  his  oath,  and  he  shall  also  produce  and  file 
vouchers  for  all  payments  for  which  vouchers  are  required  by  any  rule  of  the 
court ;  he  shall  also  submit  the  schedule  of  the  bankrupt's  creditors  and  prop- 
erty as  amended,  duly  verified  by  the  bankrupt,  and  a  statement  of  the  whole 
estate  of  tlie  bankrupt  as  then  ascertained,  of  the  property  recovered  and  of 
the  property  outstanding,  specifying  the  cause  of  its  being  outstanding,  and 
showing  what  debts  or  claims  are  yet  undetermined,  and  what  sum  remains  in 
his  hands.  The  majority  in  value  of  the  creditors  present  shall  determine 
whether  auy  and  what  part  of  the  net  proceeds  of  the  estate,  after  deducting 
and  retaining  a  sum  sufficient  to  provide  for  all  undetermined  claims  which, 
by  reason  of  the  distant  residence  of  the  creditor,  or  for  other  sufficient  rea- 
son, have  not  been  proved,  and  for  other  expenses  and  contingencies,  shall  be 
divided  among  the  creditors ;  but  unless  at  least  one-half  in  value  of  the  cred- 
itors attend  the  meeting,  either  in  person  or  by  attorney,  it  shall  be  the  duty 
of  the  assignee  so  to  determine. 

Sec.  5093.  Like  proceedings  shall  be  had  at  the  expiration  of  the  next  three 
months,  or  earlier,  if  practicable,  and  a  third  meeting  of  creditors  shall  then  be 
called  by  the  court,  and  a  final  dividend  then  declared,  unless  any  suit  at  law 
or  in  equity  is  pending,  or  unless  some  other  estate  or  effects  of  the  debtor 
afterward  come  to  the  hands  of  the  assignee,  in  which  case  the  assignee  shall, 
as  soon  as  may  be,  convert  such  estate  and  effects  into  money,  and  within  two 
months  after  the  same  are  so  converted  they  shall  be  divided  in  manner  afore- 
said. Further  dividends  shall  be  made  in  like  manner  as  often  as  occasion  re- 
quires, and  after  the  third  meeting  of  creditors  no  further  meeting  shall  be 
called,  unless  ordered  by  the  court. 

Sec.  5094.  The  assignee  shall  give  such  notice  to  all  known  creditors,  by  mail 
or  otherwise,  of  all  meetings,  after  the  first,  as  may  be  ordered  by  the  court. 

Sec.  509.5.  Any  creditor  nmy  act  at  all  meetings  by  his  duly  constituted  at- 
torney the  same  as  though  personally  present. 

Sec  .'SOOO.  Preparatory  to  the  final  dividend,  the  assignee  shall  submit  his 
ao<'ount  to  the  court,  and  file  the  same,  and  give  notice  to  the  creditors  of 
such  filing,  and  shall  also  give  notice  that  he  will  apply  for  a  settlement  of  his 
account,  and  for  a  discharge  from  all  liability  as  assignee,  at  a  time  to  be  spec^ 
ifled  in  such  notice,  and  at  such  time  the  court  shall  audit  and  pass  the 
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accounts  of  the  assignee,  and  the  assignee  shall,  if  required  by  the  court,  be 
examined  as  to  the  truth  of  his  account,  and  it  is  found  correct  he  shall  there- 
by be  discharged  from  all  liability  as  assignee  to  any  creditor  of  the  bankrupt. 
The  court  shall  thereupon  order  a  dividend  of  the  estate  and  effects,  or  of  such 
part  thereof  as  it  sees  fit,  among  such  of  the  creditors  as  have  proved  their 
claims,  in  proportion  to  the  respective  amount  of  their  debts. 

Sec.  5097.  No  dividend  already  declared  shall  be  disturbed  by  reason  of 
debts  being  subsequently  proved,  but  the  creditors  proving  such  debts  shall  be 
entitled  to  a  dividend  equal  to  those  already  received  by  the  other  creditors 
before  any  further  payment  is  made  to  the  latter. 

Sec  5008.  If  by  accident,  mistake,  or  other  cause,  without  fault  of  the  as- 
signee, either  or  both  of  the  second  and  third  meetings  should  not  be  held 
within  the  times  limited,  the  court  may,  upon  motion  of  an  interested  party, 
order  such  meetings,  with  like  effect  as  to  the  validity  of  the  proceedings  as  if 
the  meeting  had  been  duly  held. 

Sec.  5090.  The  assignee  shall  be  allowed,  and  may  retain  out  of  money  in 
his  hands,  all  the  necessary  disbursements  made  by  him  in  the  discharge  of  his 
duty,  and  a  reasonable  compensation  for  his  services,  in  the  discretion  of  the 
court. 

Sec.  5100.  In  addition  to  all  expenses  necessarily  incurred  by  him  in  the  ex- 
ecution of  his  trust,  in  any  case,  the  assignee  shall  be  entitled  to  an  allowance 
for  his  services  In  such  case  on  all  moneys  received  and  paid  out  by  him  there- 
in, for  any  sum  not  exceeding  one  thousand  dollars,  five  per  centum  thereon ; 
for  any  larger  sum,  not  exceeding  five  thousand  dollars,  two  and  a  half  per 
centum  on  the  excess  over  one  thousand  dollars ;  and  for  any  larger  sum,  one 
per  centum  on  the  excess  over  live  thousand  dollars.  If,  at  any  time,  there  is 
not  in  his  hands  a  sufficient  amount  of  money  to  defray  the  necessary  expens- 
es required  for  the  further  execution  of  his  trust,  he  shall  not  be  obliged  to 
proceed  therein  until  the  necessary  funds  are  advanced  or  satisfactorily  se- 
cured to  him. 

Sec  5101.  In  the  order  for  a  dividend,  the  following  claims  shall  be  entitled 
to  priority,  and  to  be  first  paid  in  full  in  the  folhnvinj;  order: 

First.  The  fees,  costs,  and  expenses  of  suits,  and  of  the  several  proceedings 
In  bankruptcy  under  this  Title,  and  for  the  custody  of  property,  as  herein  pro- 
vided. 

Second.  All  debts  due  to  the  United  States,  and  all  taxes  and  assessments 
under  the  laws  thereof. 

Third.  All  debts  due  to  the  State  in  which  the  proceedings  in  bankruptcy  are 
pending,  and  all  taxes  and  assessments  made  under  the  laws  thereof. 

Fourth.  Wages  due  to  any  operative,  clerk,  or  house-sei*vant,  to  an  amount 
not  exceeding  fifty  dollars,  for  labor  performed  within  six  months  next  pre- 
ceding the  first  publication  of  the  notice  of  proceedings  in  bankruptcy. 

Fifth.  All  debts  due  to  any  persons  who,  by  the  laws  of  the  Ignited  States, 
are,  or  may  be,  entitled  to  a  priority,  in  like  manner  as  if  the  provisions  of  this 
Title  had  not  been  adopted.  But  nothing  contained  in  tliis  Title  shall  interfere 
with  the  assessment  and  collection  of  taxes  by  the  authority  of  the  United 
States  or  any  State.    [See  §§  346(>-3468.] 

Sec  5102.  Whenever  a  dividend  is  ordered,  the  register  shall,  within  ten 
days  after  the  meeting,  prepare  a  list  of  creditors  entitled  to  dividend,  and 
shall  calculate  and  set  opposite  to  the  name  of  each  creditor  who  has  proved 
bis  claim  the  dividend  to  which  he  is  entitled  out  of  the  net  proceeds  of  the 
estate  set  apart  for  dividend,  and  shall  forward,  by  mail,  to  every  creditor  a 
statement  of  the  dividend  to  which  he  is  entitled,  and  such  creditors  shall  be 
paid  by  the  assignee  in  such  manner  as  the  court  may  direct. 

Sec.  5103.  If  at  the  first  meeting  of  creditors,  or  at  any  meeting  of  creditors 
specially  called  for  that  purpose,  and  of  which  pr^'lous  notice  shall  have 
been  given  for  such  length  of  time  and  in  such  manner  as  the  court  may  direct. 
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three-fourths  in  ralue  of  the  creditors  whose  claims  have  been  proved  shall 
solve  that  it  is  for  the  interest  of  the  general  body  of  the  creditors  that  the 
estate  of  the  bankrupt  shall  be  settled  by  trustees,  under  the  inspection  and 
direction  of  a  committee  of  the  creditors,  the  creditors  may  certify  and  report 
such  resolution  to  the  court,  and  may  nominate  one  or  more  trustees  to  take  and 
hold  and  distribute  the  estate,  under  the  direction  of  such  committee.  If  it  ap- 
pears, after  hearing  the  bankrupt  and  such  creditors  as  desire  to  be  heard,  that 
the  resolution  was  duly  passed,  and  that  the  interests  of  the  creditors  will  be 
promoted  thereby,  the  court  shall  confirm  it ;  and  upon  the  execution  and  fil- 
ing, by  or  on  behalf  of  three-fourths  in  value  of  all  the  creditors  whose  claims 
have  been  proved,  of  a  consent  that  the  estate  of  the  bankrupt  shaU  be  wound 
up  and  settled  by  trustees,  according  to  the  terms  of  such  resolution,  the 
bankrupt,  or,  if  an  assignee  has  been  appointed,  the  assignee,  shall,  under  the 
direction  of  the  court,  and  under  oath,  convey,  transfer,  and  deliver  all  the 
property  and  estate  of  the  bankrupt  to  the  trustees,  who  shall,  upon  such  con- 
veyance and  transfer,  have  and  hold  the  same  in  the  same  manner,  and  with 
the  same  powers  and  rights,  in  all  respects,  as  the  bankrupt  would  have  had 
or  held  the  same  If  no  proceedings  in  bankruptcy  had  been  taken,  or  as  .the 
assignee  in  bankruptcy  would  bave  done,  had  such  resolution  not  been  passed. 
Such  consent  and  the  proceedings  under  it  shall  be  as  binding  in  all  respects 
on  any  creditor  whose  debt  is  provable,  who  has  not  signed  the  same,  as  if  he 
had  signed  it,  and  on  any  creditor  whose  debt,  if  provable,  is  not  proved,  as 
if  he  had  proved  it  The  court,  by  order,  shall  direct  all  acts  and  things  need- 
ful to  be  done  to  carry  into  effect  such  resolution  of  the  creditors,  and  the 
trustees  shall  proceed  to  wind  up  and  settle  the  estate  under  the  direction  and 
inspection  of  such  committee  of  the  creditors,  for  the  equal  benefit  of  all  such 
creditors;  and  the  winding  up  and  settlement  of  any  estate  under  the  provi- 
sions of  this  section  shall  be  deemed  to  be  proceedings  in  bankruptcy;  and  the 
trustees  shall  have  all  the  rights  and  powers  of  assignees  In  bankruptcy.  The 
court,  on  the  application  of  such  trustees,  shall  have  power  to  summon  and 
examine,  on  oath  or  other\\ise,  the  bankrupt,  or  any  creditor,  or  any  person 
indebted  to  the  estate,  or  known  or  suspected  of  having  any  of  the  estate  in 
his  possession,  or  any  other  person  whose  examination  may  be  material  or  nec- 
essary to  aid  the  trustees  in  the  execution  of  their  trust,  and  to  compel  the 
attendance  of  such  persons  and  the  production  of  books  and  papers  in  the  same 
manner  as  in  other  proceedings  in  bankruptcy ;  and  the  bankrupt  shall  have 
the  like  right  to  apply  for  and  obtain  a  discharge  after  the  passage  of  such 
resolution  and  the  appointment  of  such  trustees  as  if  such  resolution  had  not 
been  passed,  and  as  if  all  the  proceedings  had  continued  in  the  manner  pro- 
vided in  the  preceding  sections  of  this  Title.  If  the  resolution  is  not  duly  re- 
ported, or  the  consent  of  the  creditors  is  not  duly  filed,  or  if,  upon  its  filing,  the 
court  does  not  think  fit  to  approve  thereof,  the  bankruptcy  shall  proceed  as  if 
no  resolution  had  been  passed,  and  the  court  may  make  all  necessary  orders 
for  resuming  the  proceedings.  And  the  period  of  time  whidi  shall  have 
elapsed  between  the  date  of  the  resolution  and  the  date  of  the  order  for  re- 
suming proceedings  shall  not  be  reckoned  in  calculating  periods  of  time  pre- 
scribed by  this  Title. 
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5112.  Assets  equal  to  fifty  per  oent 
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5113.  Final  oath  of  bankrupt. 

5114.  Discharge  of  bankrupt. 

5115.  Form  of  certificate  of  discharge. 

5116.  Second  bankruptcy. 
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5119.  Effect  of  discharge. 

5120.  Application  to  annul  discharge. 


Sec.  51Qi4.  The  bankrupt  shall  at  all  times,  nntU  his  discharge,  be  subject  to 
the  order  of  the  court,  and  shall,  at  the  expense  of  the  estate,  execute  all 
proper  writings  and  Instruments,  and  do  all  acts  required  by  the  court  touch- 
ing the  assigned  property  or  estate,  and  to  enable  the  assignee  to  demand,  re- 
cover, and  receive  all  the  property  and  estate  assigned,  wherever  situated.  For 
neglect  or  refusal  to  obey  any  order  of  the  court,  the  bankrupt  may  be  com- 
mitted and  punished  as  for  a  contempt  of  court.  If  the  bankrupt  is  with- 
out the  district,  and  unable  to  return  and  personally  attend  at  any  of  the 
times  or  do  any  of  the  acts  which  may  be  required  pursuant  to  this  section,  and 
if  it  appears  that  such  absence  was  not  caused  by  willful  default,  and  if,  as 
soon  as  may  be  after  the  removal  of  such  impediment,  he  offers  to  attend  and 
submit  to  the  order  of  the  court  in  all  respects,  he  shall  be  permitted  so  to  do, 
with  like  effect  as  if  he  had  not  been  in  default. 

Sec.  5105.  No  creditor  proving  his  debt  or  claim  shall  be  allowed  to  main- 
tain any  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but  shall  be 
deemed  to  have  waived  all  right  of  action  against  him ;  and  all  proceedlngH 
already  commenced  or  unsatisfied  Judgments  already  obtained  thereon  against 
the  bankrupt  shall  be  deemed  to  be  discharged  and  surrendered  thereby. 

Sec.  5106.  No  creditor  whose  debt  is  provable  shall  be  allowed  to  prosecute 
to  final  Judgment  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt, 
until  the  question  of  the  debtor's  discharge  shall  have  been  determined;  and 
any  such  suit  or  proceedings  shall,  upon  the  application  of  the  bankrupt,  be 
stayed  to  await  the  determination  of  the  court  in  bankruptcy  on  the  question 
of  the  discharge,  provided  there  is  no  unreasonable  delay  on  the  part  of  the 
bankrupt  in  endeavoring  to  obtain  his  discharge,  and  provided,  also,  that  if  the 
amount  due  the  creditor  is  in  dispute,  the  suit,  by  leave  of  the  court  in  bank- 
ruptcy, may  proceed  to  Judgment  for  the  purpose  of  ascertaining  the  amount 
due,  which  amount  may  be  proved  In  bankruptcy,  but  execution  shall  be 
stayed. 

Sec.  5107.  No  bankrupt  shall  be  liable  during  the  pendency  of  the  proceed- 
ings in  bankruptcy  to  arrest  in  any  civil  action,  unless  the  same  is  founded  on 
some  debt  or  claim  from  which  his  discharge  in  bankruptcy  would  not  release 
him. 

Sec.  5108.  [At  any  time  after  the  expiration  of  six  months  from  the  adjudi- 
cation of  Mnkruptcy,  or  if  no  dehts  have  been  proved  against  the  bankrupt, 
or  if  no  assets  have  come  to  the  hands  of  the  assignee,  at  any  time  after  the 
expiration  of  sixty  days,  and  toithin  one  year  from  the  adjudication  of  bank" 
ruptcy,  the  bankrupt  may  apply  to  the  court  for  a  discharge  from  his  debts,il 
[At  any  time  after  the  expiration  of  six  months  from  the  adjudication  of  bank- 
ruptcy, or  if  no  debts  have  been  proved  agdinst  the  bankrupt,  or  If  no  assets 
have  come  to  the  hands  of  the  assignee,  at  any  time  after  the  expiration  of 
sixty  days,  and  before  the  final  disposition  of  the  cause,  the  bankrupt  may 
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apply  to  the  court  for  a  discharge  from  his  debts.  This  section  shall  apply 
in  all  cases  heretofore  or  hereafter  commenced.] 

Sec.  5109.  Upon  application  for  a  discharge  being  made  the  court  shall  or- 
der notice  to  be  given  by  mail  to  all  creditors  who  have  proved  their  debts, 
and  by  publication  at  least  once  a  week  in  such  newspapers  as  the  court  shall 
designate,  due  regard  being  had  to  the  general  circulation  of  the  same  in  the 
district,  or  in  that  portion  of  the  district  in  which  the  bankrupt  and  his  credi- 
tors shall  reside  to  appear  on  a  day  appointed  for  that  purpose,  and  show 
cause  why  a  discharge  should  not  be  granted  to  the  bankrupt. 

Sec.  5110.  No  discharge  shall  be  granted,  or,  if  granted,  shall  be  valid,  in 
any  of  the  following  cases: 

First.  If  the  bankrupt  has  willfully  sworn  falsely  in  his  affidavit  annexed 
to  his  petition,  schedule,  or  inventory,  or  upon  any  examination  in  the  course 
of  the  proceedings  in  bankruptcy,  in  relation  to  any  material  fact 

Second.  If  the  bankrupt  has  concealed  any  part  of  his  estate  or  effects,  or 
any  books  or  writings  relating  thereto,  or  has  been  guilty  of  any  fraud  or 
negligence  in  the  care,  custody,  or  delivery  to  the  assignee  of  the  property 
belonging  to  him  at  the  time  of  the  presentation  of  his  petition  and  inventory, 
excepting  such  property  as  he  is  permitted  to  retain  under  the  provisions  of 
this  Title,  or  if  he  has  caused,  permitted,  or  suffered  any  loss,  waste,  or  de- 
struction thereof. 

Third.  If,  within  four  months  before  the  commencement  of  such  proceedings, 
the  bankrupt  has  procured  his  lands,  goods,  money,  or  chattels  to  be  attached, 
sequestered,  or  seized  on  execution. 

Fourth.  If,  at  any  time  after  the  second  day  of  March,  eighteen  hundred 
and  sixty-seven,  the  bankrupt  has  destroyed,  mutilated,  altered,  or  falsified 
any  of  his  books,  documents,  papers,  writings,  or  securities,  or  has  made  or 
been  privy  to  the  making  of  any  false  or  fraudulent  entry  in  any  book  of  ac- 
count or  other  document,  with  intent  to  defraud  his  creditors ;  or  has  removed 
or  caused  to  be  removed  any  part  of  his  property  from  the  district,  with  intent 
to  defraud  his  creditors. 

Fifth.  If  the  bankrupt  has  given  any  fraudulent  preference  contrary  to  the 
provisions  of  the  act  of  March  two,  eighteen  hundred  and  sixty-seven,  to  estab- 
lish a  uniform  system  of  bankruptcy,  or  to  the  provisions  of  this  Title,  or  has 
made  any  fraudulent  payment,  gift,  transfer,  conveyance,  or  assignment  of  any 
part  of  his  property,  or  has  lost  any  part  thereof  In  gaming,  or  has  admitted 
a  false  or  fictitious  debt  against  his  estate. 

Sixth.  If  the  bankrupt,  having  knowledge  that  any  person  has  proved  such 
false  or  fictitious  debt,  has  not  disclosed  the  same  to  his  assignee  within  ode 
month  after  such  knowledge. 

Seventh.  If  the  bankrupt,  being  a  merchant  or  tradesman,  has  not,  at  all 
times  after  the  second  day  of  March,  eighteen  hundred  and  sixty-seven,  kept 
proper  books  of  account. 

Eighth.  If  the  bankrupt,  or  any  person  in  his  behalf,  has  procured  the  assent 
of  any  creditor  to  the  discharge,  or  influenced  the  action  of  any  creditor  at 
any  stage  of  the  proceedings,  by  any  pecuniary  consideration  or  obligation. 

Ninth.  If  the  bankrupt  has,  in  contemplation  of  becoming  bankrupt,  made 
any  pledge,  payment,  transfer,  assignment,  or  conveyance  of  any  part  of  his 
property,  directly  or  indirectly,  absolutely  or  conditionally,  for  the  purpose  of 
preferring  any  creditor  or  person  having  a  claim  against  him,  or  who  is  or 
may  be  under  liability  for  him,  or  for  the  purpose  of  preventing  the  property 
from  coming  into  the  hands  of  the  assignee,  or  of  being  distributed  in  satisfac- 
tion of  his  debts. 

Tenth.  If  the  bankrupt  has  been  convicted  of  any  misdemeanor  under  this 
Title. 

Sec  5111.  Any  creditor  opposing  the  discharge  .of  any  bankrupt  may  file  a 
specification  in  writing  of  the  grounds  of  his  opposition,  and  the  court  may  Id 
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its  discretion  order  any  question  of  fact  so  presented  to  be  tried  at  a  stated 
session  of  the'tiistrict  court. 

Sec.  5112.  In  all  proceedings  in  bankruptcy  commenced  after  the  first  day 
of  January,  eighteen  hundred  and  sixty-nine,  no  discharge  shall  be  granted  to 
a  debtor  whose  assets  shall  not  be  equal  to  fifty  per  centum  of  the  claims 
proved  against  his  estate  upon  which  he  shall  be  liable  as  the  principal  debtor, 
unless  the  assent  in  writing  of  a  majority  in  number  and  value  of  bis  creditors 
to  whom  he  shall  have  become  liable  as  principal  debtor,  and  who  shall  have 
proved  their  claims,  is  filed  in  the  case  at  or  before  the  time  of  the  hearing  of 
the  application  for  discharge;  but  this  provision  shall  not  apply  to  those  debts 
from'  which  the  bankrupt  seeks  a  discharge  which  were  contracted  prior  to  the 
first  day  of  January,  eighteen  hundred  and  sixty-nine. 

Sec.  5113.  Before  any  discharge  is  granted,  the  bankrupt  must  take  and 
subscribe  an  oath  to  the  effect  that  he  has  not  done,  8ufl!ered,  or  been  privy  to 
any  act,  matter,  or  thing  specified  as  a  ground  for  withholding  such  discharge, 
or  as  invalidating  such  discharge  if  granted. 

Sec.  5114.  If  it  shall  appear  to  the  court  that  the  bankrupt  has  in  all  thingt 
conformed  to  his  duty  under  this  Title,  and  that  he  is  entitled,  under  the  provi- 
sions thereof,  to  receive  a  discharge,  the  court  shall  grant  him  a  discharge 
from  all  his  debts  except  as  hereinafter  provided,  and  shall  give  him  a  certifi- 
cate thereof  uilder  the  seal  of  the  court. 

Sec.  5115.  The  certificate  of  a  discharge  in  bankruptcy  shall  be  in  substance 
in  the  following  form: 

District  court  of  the  United  States,  district  of 

Whereas  has  been  duly  adjudged  a  bankrupt  under  the  Revised 

Statutes  of  the  United  States,  Title  •'Bankruptcy,"  and  appears  to  have  con- 
formed to  all  the  requirements  of  law  in  that  behalf,  it  is  therefore  ordered 
by- the  court  that  said  be  forever  discharged  from  all  debts 

and  claims  which  by  said  Title  are  made  provable  against  his  estate,  and 
which  existed  on  the  day  of  ,  on  which  day  the  petition  for  adju- 

dication was  filed  by  (or  against)  him ;  excepting  such  debts,  if  any,  as  are  by 
law  excepted  from  the  operation  of  a  discharge  in  bankruptcy.  Given  under 
my  hand  and  the  seal  of  the  court  at  ,  in  the  said  district,  this  day 

of 

(Seal.)  ,  Judge. 

Sec.  5116.  No  person  w^ho  has  been  discharged,  and  afterward  becomes  bank- 
rupt on  his  own  application,  shall  be  again  entitled  to  a  discharge  whose  es- 
tate is  insufficient  to  pay  seventy  per  centum  of  the  debts  proved  against  it, 
unless  the  assent  in  writing  of  three-fourths  in  value  of  his  creditors  who  have 
proved  their  claims  is  filed  at  or  before  the  time  of  application  for  discharge ; 
but  a  bankrupt  who  proves  to  the  satisfaction  of  the  court  that  he  has  paid  all 
the  debts  owing  by  him  at  the  time  of  any  previous  bankruptcy,  or  who  has 
been  voluntarily  released  therefrom  by  his  creditors,  shall  be  entitled  to  a  dis- 
charge in  the  same  manner  and  with  the  same  effect  as  if  he  had  not  previous- 
ly been  bankrupt. 

Sec.  5117.  No  debt  created  by  the  fraud  or  embezzlement  of  the  bankrupt,  or 
by  his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary  character, 
shall  be  discharged  by  proceedings  in  bankruptcy;  but  the  debt  may  be  proved, 
and  the  dividend  thereon  shall  be  a  payment  on  account  of  such  debt. 

Sec.  5118.  No  discharge  shall  release,  discharge,  or  affect  any  person  liable 
for  the  same  debt  for  or  with  the  bankrupt,  either  as  partner,  Joint-contractor, 
indorser.  surety,  or  otherwise. 

Sec.  5119.  A  discharge  in  bankruptcy  duly  granted  shall,  subject  to  the  limi- 
tations imposed  by  the  two  preceding  sections,  release  the  bankrupt  from  all 
debts,  claims,  liabilities,  and  demands  which  were  or  might  have  been  proved 
against  his  estate  in  bankruptcy.  It  may  be  pleaded  by  a  simple  averment 
that  on  the  day  of  its  date  such  discharge  was  granted  to  the  bankrupt,  setting 
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a  full  copy  of  the  same  forth  in  its  terms  as  a  full  and  complete  bar  to  all 
suits  brought  on  any  such  debts,  claims,  liabilities,  or  demands:  The  certifi- 
cate shall  be  condusiye  evidence  in  favor  of  such  bankrupt  of  the  fact  and  the 
regularity  of  such  discharge. 

Skc.  6120.  Any  creditor  of  a  bankrupt,  whose  debt  was  proved  or  provable 
against  the  estate  in  bankruptcy,  who  desires  to  contest  the  validity  of  the  dis- 
charge on  the  ground  that  it  was  fraudulently  obtained,  may,  at  any  time 
within  two  years  after  the  date  thereof,  apply  to  the  court  which  granted  it 
to  annul  the  same.  The  application  shall  be  in  writing,  and  shall  specify 
which,  in  particular,  of  the  several  acts  mentioned  in  section  fifty-one  hundred 
and  ten  it  is  intended  to  prove  against  the  bankrupt,  and  set  forth  the  grounds 
of  avoidance;  and  no  evidence  shall  be  admitted  as  to  any  other  of  such  acts; 
but  the  application  shall  be  subject  to  amendment  at  the  discretion  of  the 
court  The  court  shall  cause  reasonable  notice  of  the  application  to  be  given 
to  the  bankrupt,  and  order  him  to  appear  and  answer  the  same,  within  such 
time  as  to  the  court  shall  seem  proper.  If,  upon  the  hearing  of  the  parties,  the 
court  finds  that  the  fraudulent  acts,  or  any  of  them,  set  forth  by  the  credited 
against  the  bankrupt,  are  proved,  and  that  the  creditor  had  no  knowledge  of 
the  same  until  after  the  granting  of  the  discharge,  Judgment  shall  be  given  in 
favor  of  the  creditor,  and  the  discbarge  of  the  bankrupt  shall  be  annulled. 
But  if  the  court  finds  that  the  fraudulent  acts  and  all  of  them  so  set  forth  are 
not  proved,  or  that  they  were  known  to  the  creditor  before  the  granting  of  the 
discharge.  Judgment  shall  be  rendered  in  favor  of  the  bankrupt,  and  the  valid- 
ity of  his  discharge  shall  not  be  affected  by  the  proceedings. 


CHAPTER  SIX. 

PBOCBEDINOS  PECUIJAB  TO  PABTNERSHIP8  AND  GOBPORATIONfl. 

Sec  Sec. 

5121.  Bankruptcy  of  partnerships.  5123.  Authority  of  State  courts  In  pro- 

5122.  Of    corporations    and    Joint-stock  ceedings  against  corporations. 

comi>anie8. 

Sec.  5121.  Where  two  or  more  persons  who  are  partners  in  trade  are  ad- 
Judged  bankrupt,  either  on  the  petition  of  such  partners  or  of  any  one  of  them, 
or  on  the  petition  of  any  creditor  of  the  partners,  a  warrant  shall  issue,  in  the 
manner  provided  by  this  Title,  ui)on  which  all  the  Joint  stock  and  property  of 
the  copartnership,  and  also  all  the  separate  estate  of  each  of  the  partners, 
shall  be  taken,  excepting  such  parts  thereof  as  are  hereinbefore  excepted.  All 
the  creditors  of  the  company,  and  the  separate  creditors  of  each  partner,  may 
prove  their  respective  debts.  The  assignee  shall  be  chosen  by  the  creditors  oT 
the  company.  He  shall  keep  separate  accounts  of  the  Joint  stock  or  property 
of  the  copartnership  and  of  the  separate  estate  of  each  member  thereof ;  and 
after  deducting  out  of  the  whole  amount  received  by  the  assignee  the  whole  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the  Joint  stock  shall  be  ap- 
propriated to  pay  the  creditors  of  the  copartnership,  and  the  net  proceeds  of 
the  separate  estate  of  each  partner  shall  be  appropriated  to  pay  his  separate 
creditors.  If  there  is  any  balance  of  the  separate  estate  of  any  partner,  after 
the  payment  of  his  separate  debts,  such  balance  shall  be  added  to  the  Joint 
stock  for  the'  payment  of  the  Joint  creditors ;  and  if  there  is  any  balance  of 
the  Joint  stock  after  payment  of  the  Joint  debts,  such  balance  shall  be  appro- 
priated to  and  divided  among  the  separate  estates  of  the  several  partners  ac- 
cording to  their  respective  right  and  interest  therein,  and  as  it  would  have  been 
if  the  partnership  had  been  dissolved  without  any  bankruptcy ;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall  be  applied  to  the 
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payment  of  bis  separate  debts.  Tbe  certificate  of  discbarge  sball  be  granted 
or  refused  to  eacb  partner  as  tbe  same  would  or  ougbt  to  be  if  tbe  proceedings 
bad  been  against  bim  alone.  In  all  otber  respects  tbe  proceedings  against 
partners  sball  be  conducted  in  tbe  like  manner  as  if  tbey  bad  been  commenced 
and  prosecuted  against  one  person  alone,  if  sucb  copartners  reside  in  differ* 
ent  districts,  tbat  court  in  wbicb  tbe  petition  is  first  filed  sball  retain  exclusive 
Jurisdiction  over  tbe  case. 

Sec.  5122.  Tbe  provisions  of  tbis  Title  sball  apply  to  all  moneyed  business  or 
commercial  corporations  and  Joint-stock  companies,  and  upon  tbe  petition  of 
any  officer  of  any  sucb  corporation  or  company,  duly  autborized  by  a  vote  of  a 
majority  of  tbe  corporators  at  any  legal  meeting  called  for  tbe  purpose,  or 
upon  tbe  petition  of  any  creditor  of  sucb  corporation  or  company,  made  and 
presented  in  tbe  manner  provided  in  respect  to  debtors,  tbe  like  proceedings 
sball  be  bad  and  taken  as  are  provided  in  tbe  case  of  debtors.  All  tbe  provi- 
sions of  tbis  Title  wbicb  apply  to  tbe  debtor,  or  set  fortb  bis  duties  in  regard 
to  fumisbing  scbedules  and  inventories,  executing  papers,  submitting  to  ex- 
aminations, disclosing,  making  over,  secreting,  concealing,  conveying,  assigning, 
or  paying  away  bis  money  or  property,  sball  in  like  manner,  and  witb  like 
force,  effect,  and  penalties,  apply  to  eacb  and  every  officer  of  sucb  corpora- 
tions or  company  in  relation  to  tbe  same  matters  concerning  tbe  corporation 
or  company,  and  tbe  money  and  property  tbereof.  All  payments,  conveyances, 
and  assignments  declared  fraudulent  and  void  by  tbis  Title  wben  made  by  Cd 
debtor,  sball  in  like  manner,  and  to  tbe  like  extent,  and  witb  like  remediesi 
be  fraudulent  and  void  when  made  by  a  cori)oration  or  company.  Wbenever 
any  corporation  by  proceedings  under  tbis  Title  is  declared  bankrupt,  all  its 
property  and  assets  shall  be  distributed  to  tbe  creditors  of  sucb  corporations 
in  tbe  manner  provided  in  tbis  Title  in  respect  to  natural  persons.  But  no 
allowance  or  discbarge  shall  be  granted  to  any  corporation  or  Joint-stock  com- 
jitany,  or  to  any  person  or  officer  or  member  tbereof. 

Sec.  5123.  Whenever  a  corporation  created  by  tbe  laws  of  any  State,  whose 
business  is  carried  on  wholly  within  tbe  State  creating  the  same,  and  also 
any  insurance  company  so  created,  whether  all  its  business  sball  be  car- 
ried on  in  sucb  State  or  not,  has  had  proceedings  duly  commenced  against 
sucb  corporation  or  company  before  tbe  courts  of  sucb  State  for  tbe  purpose  of 
winding  up  the  affairs  of  such  corporation  or  company  and  dividing  its  assets 
ratably  among  its  creditors  and  lawfully  among  those  entitled  thereto  prior  to 
proceedings  having  been  commenced  against  sucb  corporation  or  company  un- 
der tbe  bankrupt  laws  of  tbe  United  States,  any  order  made,  or  tbat  sball  be 
made,  by  sucb  court  agreeably  to  the.  State  law  for  tbe  ratable  distribution  or 
payment  of  any  dividend  of  assets  to  tbe  creditors  of  sucb  corporation  or  com- 
pany while  sucb  State  court  sball  remain  actually  or  constructively  in  posses- 
sion or  control  of  the  assets  of  sucb  corporation  or  company  shall  be  deemed 
valid  notwithstanding  proceedings  in  bankruptcy  may  have  been  commenced 
and  be  pending  against  such  corporation  or  company. 
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CHAPTER  SEVEN. 

FEES  AND   COSTS. 

Sec.  Sec. 

5124.  Fees.  5127.  Justices    of    the    Supreme    Court 

6125.  Travellngr  and  incidental  expenses.  may  chancre  tariflf  of  fees. 

5126.  Marshal's  fees. 

Sec.  5124.  In  each  case  there  shall  be  allowed  and  paid.  In  addition  to  the 
fees  of  the  clerk  of  the  court  as  now  established  by  law,  or  as  may  be  estab- 
lished by  general  order  for  fees  in  bankruptcy,  the  following  fees,  which  shall 
be  applied  to  paying  for  the  services  of  the  rei^lsters: 

First.  For  Issuing  every  warrant,  two  dollars. 

Second.  For  each  day  In  which  a  meeting  is  held,  three  dollars. 

Third.  For  each  order  for  a  dividend,  three  dollars. 

Fourth.  For  every  order  substituting  an  arrangement  by  trust-deed  for 
bankruptcy,  two  dollars. 

Fifth.  For  every  bond  with  sureties,  two  dollars. 

Sixth.  For  every  application  for  any  meeting  in  any  matter  under  this  [act] 
[title,]  one  dollar. 

Seventh.  For  every  day's  service  while  actually  employed  unc'er  a  special 
order  of  the  court,  a  sum  not  exceeding  five  dollars,  to  be  allowed  by  the  court. 

Elighth.  For  taking  depositions,  the  fees  now  allowed  by  law. 

Ninth.  For  every  discharge  when  there  is  no  opposition,  two  dollars. 

Such  fees  shall  have  priority  of  payment  over  all  other  claims  out  of  the 
estate,  and,  before  a  warrant  issues,  the  petitioner  shall  deposit  with  the  clerk 
of  the  court  fifty  dollars  as.  security  for  the  payment  thereof;  and  if  there  are 
not  sufficient  assets  for  the  payment  of  the  fees,  the  person  upon  whose  petition 
the  warrant  is  issued  shall  pay  the  same,  and  the  court  may  issue  an  execution 
against  him  to  compel  payment  to  the  register. 

Sec.  5125.  The  traveling  and  incidental  expenses  of  the  register,  and  of  any 
clerk  or  other  officer  attending  him,  shall  be  settled  by  the  court  in  accordance 
with  the  rules  prescribed  by  the  justices  of  the  Supreme  Court,  and  paid  out 
of  the  assets  of  the  estate  in  respect  of  which  such  register  has  acted;  or  if 
there  are  no  such  assets,  or  if  the  assets  are  insufficient,  such  expenses  shall 
form  a  part  of  the  costs  in  the  case  in  which  the  register  acts,  to  be  appor- 
tioned by  the  judge. 

Sec.  5126.  Before  any  dividend  is  ordered,  the  assignee  shall  pay  out  of  the 
estate  to  the  messenger  the  following  fees  and  no  more : 

First.  For  service  of  warrant,  two  dollars. 

Second.  For  all  necessary  travel,  at  the  rate  of  five  cents  a  mile  each  way. 

Third.  For  each  written  note  to  creditor  named  in  the  schedule,  ten  cents. 

Fourth.  For  custody  of  property,  publication  of  notices,  and  other  services, 
his  actual  and  necessary  expenses  upon  returning  the  same  in  specific  items, 
and  making  oath  that  they  have  been  actually  incurred  and  paid  by  him,  and 
are  just  and  reasonable,  the  same  to  be  taxed  or  adjusted  by  the  court,  and 
the  oath  of  the  messenger  shall  not  be  conclusive  as  to  the  necessity  of  such 
expenses. 

For  cause  shown,  and  upon  hearing  thereon,  such  further  allowance  may  be 
made  as  the  court,  in  its  discretion,  may  determine. 

Sec  5127.  The  enumeration  of  the  foregoing  foes  shall  not  prevent  the  jus- 
tices of  the  Supreme  Court  from  prescribing  a  tariflf  of  fees  for  all  other  serv- 
ices of  the  officers  of  courts  of  bankruptcy,  or  from  reducing  the  fees  prescrib- 
ed in  the  three  preceding  sections,  in  classes  of  cases  to  be  named  in  their 
general  orders. 
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CHAPTER  EIGHT. 

FBOHIBITED  AND  FBAUDUUBNT  TRANSF8B& 

Sea  Seo. 

5128.  Preferences  by  insolvent.  513L  Fraudulent  agreements. 

5129.  Fraudulent  transfers  of  property.  5182.  Penalties  against  fraudulent  bank- 
5180.  Presumptive  evidence  of  fraud.  nipt. 

Sec.  5128.  If  any  person,  4)eing  insolvent,  or  in  contemplation  of  insolvency, 
within  four  months  before  the  filing  of  the  petition  by  or  against  him,  with  a 
view  to  give  a  preference  to  any  creditor  or  person  having  a  claim  against  him, 
or  who  is  under  any  liability  for  him,  procures  or  suffers  any  part  of  his  prop- 
erty to  be  attached,  sequestered,  or  seized  on  execution,  or  makes  any  pay- 
ment, pledge,  assignment,  transfer,  or  conveyance  of  any  part  of  his  property, 
either  directly  or  indirectly,  absolutely  or  conditionally,  the  person  receiving 
such  payment,  pledge,  assignment,  transfer,  or  conveyance,  or  to  be  benefited 
thereby,  or  by  such  attachment,  having  reasonable  cause  to  believe  such  person 
is  insolvent,  and  that  such  attachment,  payment,  pledge,  assignment,  or  convey- 
ance is  made  in  fraud  of  the  provisions  of  this  Title,  the  same  shall  be  void, 
and  the  assignee  may  recover  the  property,  or  the  value  of  it,  from  the  person 
so  receiving  it,  or  so  to  be  benefited.  . 

Sec.  5129.  If  any  person,  being  insolvent,  or  in  contemplation  of  insolvency 
or  bankruptcy,  within  six  months  before  the  filing  of  the  petition  by  or  agalnsi 
him,  makes  any  payment,  sale,  assignment,  transfer,  conveyance,  or  other  dis- 
position of  any  part  of  his  property  to  any  person  who  then  has  reasonable 
cause  to  believe  him  to  be  insolvent,  or  to  be  acting  in  contemplation  of  insol- 
vency, and  that  such  payment,  sale,  assignment,  transfer,  or  other  conveyance 
is  made  with  a  view  to  prevent  his  property  from  coming  to  his  assignee  in  , 
bankruptcy,  or  to  prevent  the  same  from  being  distributed  under  this  [act] 
[title,]  or  to  defeat  the  object  of,  or  in  any  way. impair,  hinder^  impede,  or 
delay  the  operation  and  eiSfect  of,  or  to  evade  any  of  the  provisions  of  this 
Tltie,  the  sale,  assignment,  transfer,  or  conveyance  shall  be  void,  and  the  as- 
signee may  recover  tfie  property,  or  the  value  thereof,  as  assets  of  the  bank- 
rupt 

Sec.  5130.  The  fact  that  such  a  payment,  pledge,  sale,  assignment,  transfer, 
conveyance,  or  other  disposition  of  a  debtor's  property  as  is  described  in  the 
two  preceding  sections,  is  not  made  in  the  usual  and  ordinary  course  of  busi- 
ness of  the  debtor,  shall  be  prima-facie  evidence  of  fraud. 

Sec.  5131.  Any  contract,  covenant,  or  security  made  or  given  by  a  bankrupt 
or  other  person  with,  or  in  trust  for,  any  creditor,  for  securing  the  payment 
of  any  money  as  a  consideration  for  or  with  intent  to  induce  the  creditor  to 
forbear  opposing  the  application  for  discharge  of  the  bankrupt,  shall  be  void ; 
and  any  creditor  who  obtains  any  sum  of  money  or  other  goods,  chattels,  or 
security  from  any  person  as  an  inducement  for  forbearing  to  oppose,  or  con- 
senting to  such  application  for  discharge,  shall  forfeit  all  right  to  any  share 
or  dividend  in  the  estate  of  the  bankrupt,  and  shall  also  forfeit  double  the 
value  or  amount  of  such  money,  goods,  chattels,  or  security  so  obtained,  to  be 
recovered  by  the  assignee  for  the  benefit  of  the  estate. 

Sec.  5132.  Every  person  respecting  whom  proceedings  in  bankruptcy  are  com- 
menced, either  upon  his  own  petition  or  upon  that  of  a  creditor: 

First  Who  secretes  or  conceals  any  property  belonging  to  his  estate;  op. 

Second.  Who  parts  with,  conceals,  destroys,  alters,  mutilates,  or  falsifies,  or 
causes  to  be  concealed,  destroyed,  altered,  mutilated,  or  falsified,  any  book, 
deed,  document,  or  writing  relating  thereto ;  or. 

Third.  Who  removes  or  causes  to  be  removed  any  such  property  or  book, 
deed*  document,  or  writing  out  of  the  district,  or  otherwise  disposes  of  any 
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part  thereof;  with  Intent  to  prevent  it  from  coming  into  the  possession  of  the 
assignee  in  bankruptcy,  or  to  hinder,  impede,  or  delay  him  in  recovering  or  re- 
ceiving the  same;  or, 

Fourth.  Who  makes  any  payment,  gift  sale,  assignment,  transfer,  or  eonycy- 
ance  of  any  property  belonging  to  his  estate  with  the  like  intent ;  or. 

Fifth.  Who  spends  any  property  belonging  to  his  estate  in  gaming ;  or. 

Sixth.  Who,  with  intent  to  defraud,  willfully  and  fraudulently  conceals  from 
his  assignee  or  omits  from  his  inventory  any  property  or  efTects  required  by 
this  Title  to  be  described  therein ;  or. 

Seventh.  Who,  having  reason  to  suspect  that  any  other  person  has  proved 
a  false  or  fictitious  debt  against  his  estate,  fails  to  disclose  the  same  to  his 
assignee  within  one  month  after  coming  to  the  knowledge  or  belief  thereof ;  or. 

Eighth.  Who  attempts  to  account  for  any  of  his  property  by  fictitious  losses 
or  expenses ;  or, 

Kinth.  Who,  within  three  months  before  the  commencement  of  proceedings 
in  bankruptcy,  under  the  false  color  and  pretense  of  carrying  on  business  and 
dealing  in  the  ordinary  course  of  trade,  obtains  on  credit  from  any  person  any 
goods  or  chattels  with  intent  to  defraud ;  or. 

Tenth.  Who,  within  three  months  next  before  the  commencement  of  proceed- 
ings in  bankruptcy,  with  intent  to  defraud  his  creditors,  pawns,  pledges,  or 
disposes  of,  otherwise  than  by  transactions  made  in  good  faith  in  the  ordinary 
way  of  his  trade,  any  of  his  goods  or  chattels  which  have  been  obtained  on 
credit  and  remain  unpaid  for. 

Shall  be  punishable  by  imprisonment,  with  or  without  hard  labor,  f6r  not 
more  than  ttiree  years. 
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ABATEMENT, 

Death  of  baiikrni»t  before  adjudication  does  not  abate  proceedings,  1T& 
Bankruptcy  of  party  not  pleadable  In,  185. 

Death  or  removal  of  tmstee  not  to  abate  pending  suits,  29S. 
Bankruptcy  of  plaintiff  as  plea  in,  893. 

ABANDONMENT, 

Of  claim  to  exemptions  In  bankruptcy,  247. 

Of  lease,  by  trustee,  307. 

By  trustee,  of  claim  to  property  fraudulently  transferred,  447* 

Of  security,  by  lien  creditor,  562. 

Surrender  of  preference,  604-607. 

Of  composition  proceedings,  656. 

Of  opposition  to  bankrupt's  discharge,  690. 

ABSCONDING  DEBTOR, 

Jurisdiction  of  proceedings  in  bankruptcy  against.  19. 
Arrest  of,  on  institution  of  bankruptcy  proceedings,  282. 
Right  of,  to  claim  exemptions,  246. 

ACCOMMODATION  NOTE. 

Holder  of,  entitled  to  prove  against  what  parties,  505.  . 

ACCORD  AND  SATISFACTION, 

As  bar  to  proof  of  claim  in  bankruptcy,  498. 
Composition  in  bankruptcy  as,  645. 

ACCOUNT  BOOKS, 

See  Books  of  Account. 

ACCOUNTS, . 

Of  referees  in  bankruptcy,  77. 

Of  receivers  in  bankruptcy,  216. 

Of  trustee,  open  to  inspection  of  parties  in  interest,  284^ 

To  be  kept  by  trustee,  313. 

Due  to  bankrupt  as  assets  of  estate,  340. 

Of  assignee  for  creditors,  settlement  of,  in  bankruptcy,  488b 

Credits  and  allowances  to  assignee,  444. 
Open,  provable  in  bankruptcy,  487. 
Mutual,  set-off  of,  in  bankruptcy,  544. 
Adjustment  or  set-off  of,  as  preference,  590. 
Partial  payments  on  running  account,  as  preference,  fS&L 
False,  rendering  of,  in  bankruptcy,  a  crime,  788. 

ACTIONS, 

Pending,  effect  of  bankruptcy  of  party  on,  185. 

By  or  against  bankrupt,  stay  of,  by  state  court,  186. 

By  injunction  or  order  from  federal  court,  187. 

Leave  to  continue  suit  in  state  court,  188. 

What  actions  may  be  stayed,  189. 

Foreclosure  of  mortgages  and  other  liens,  190. 

Proceedings  subsequent  to  Judgment,  191. 
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ACTIONS— Ck)ntinued, 

Proceedings  supplementary  to  execution,  102. 

Proceedings  on  appeal,  193. 

Contempt  proceedings,  194. 

Effect  of  the  stay,  195. 

Effect  of  grant  or  denial  of  discharge,  196. 
Pending  actions  by  bankrupt  as  plaintiff,  197. 
Intervention  of  trustee  in  pending  suits,  198. 
Suits  by  or  against  bankrupt  begun  after  adjudication,  19Ql 

Concerning  exempt  property,  199. 
In  state  courts,  restraining,  pending  adjudication,  297* 
Against  marshal  seizing  goods  of  stranger,  203. 
By  and  against  receivers  In  bankruptcy,  214. 
By  creditors,  Independently  of  trustee,  281. 
Bankrupt's  rights  of  action  as  assets,  342-344. 
By  creditors,  against  bankrupt,  may  be  restrained,  29» 
To  establish  or  enforce  existing  liens,  387. 

In  state  courts,  388. 

Restraining,  389. 

Foreclosure  of  mortgages,  390. 
By  and  against  trustees  in  bankruptcy,  392-432. 

Not  abated  by  death  or  removal  of  trustee,  295w 

Right  of  action  In  general,  392. 

Trustee's  right  of  action  exclusive,  393. 

Leave  or  direction  to  sue,  394. 

Suits  against  trustees,  396. 

Obtaining  leave  of  court,  397. 
Power  to  enjoin,  398. 
Qamishment  of  trustee,  399. 
Nature  and  form  of  trustee's  action,  400. 

Suits  in  equity,  401. 

Summary  proceedings  In  courts  of  bankruptcy,  402-404* 
Joinder  of  causes  of  action,  405. 
Jurisdiction  of  suits  by  and  against  trustees,  406. 

Statutory  provisions,  406. 

Jurisdiction  of  court  of  bankruptcy,  407. 

Claims  on  property  in  custody  of  court,  408. 

Independent  suits  against  third  persons,  409. 

Preferences  and  fraudulent  conveyances,  410. 

Suits  which  bankrupt  could  not  have  maintained,  411. 

Consent  or  waiver  of  objections,  412. 

Federal  courts  in  other  districts,  413. 

Jurisdiction  of  state  courts,  414. 

Conflicting  jurisdiction,  415. 
Limitation  of  actions  by  and  against  trustees,  416. 

What  suits  and  proceedings  barred,  417. 

Suits  on  concealed  frauds,  418. 

Parties  affected  by  statute,  419. 

Pleading  the  statute,  420. 

Laches  of  trustee  as  defense,  421. 

Effect  of  reopening  estate,  422. 
Parties  to  actions  by  or  against  trustee,  423. 

Joinder  of  bankrupt,  424. 

Representation  of  trustee  by  bankrupt's  attorney,  425. 
Injunction    and    receivership   in    trustee's   suit,   426. 
Pleadings  in  suits  by  and  against  trustees.  427-429. 
Evidence  in  actions  by  and  agninst  trustees,  430,  431; 
Liability  of  trustee  for  costs,  432. 
To  vacate  previous  assignment  for  creditors,  437. 
To  recover  assets  from  assignee  for  creditors,  438,  439. 
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ACTIONS— Ck>ntinued, 

To  recover  property  fraudulently  transferred,  446-468. 
Set-off  in  actions  by  trustee,  552. 

In  suits  to  recover  preferences,  553. 
Proceedings  to  avoid  or  recover  preferences,  6O8-6IO1. 
To  enforce  payment  of  dividends,  640. 
To  recover  back  dividends  wrongly  paid,  641. 
On  new  promise  to  pay  discharged  debt,  766. 

ACTS  OP  BANKRUPTCY, 

Eliumerated  and  defined,  79. 
Nature  and  effect  of,  80. 
Insolvency  as  an  element  of,  81. 
Fraudulent  conveyances,  82. 
Concealment  or  removal  of  property,  83. 
Giving  a  preference,  84. 

Intention  of  debtor  presumed,  85. 
Suffering  preference  through  legal  proceedings,  86b 

Attachment,  87. 

Failure  to  vacate  or  discharge,  88. 

Meaning  of  "suffer  or  permit,  *  89. 
Warranty  of  attorney ;  confession  of  Judgment,  90» 
Assignment  for  creditors,  91. 

What  constitutes  "general"  assignment,  92. 

Invalid  assignment,  93. 

Solvency  no  defense,  94. 
Appointment  of  receiver  or  trustee,  9S. 
Confession  of  insolvency,  96. 
By  partnership,  113. 
By  corporations,  144. 

Admission  of  Insolvency,  145. 

Power  of  directors  to  make,  145. 
Allegations  of.  In  involuntary  petition,  160, 
Adding,  by  amendment  to  petition,  1^ 

ADJOURNMENT, 

Of  examination  in  bankruptcy,  266. 
Of  creditors*  meeting,  by  referee,  277. 
Of  election  of  trustee,  2C6. 
Of  proof  of  claims,  535. 

ADJUDICATION, 

In  voluntary  proceedings,  151. 

Opposition  by  creditors,  152. 
What  creditors  may  petition  for,  15^158. 
Requisites  of  petition  )for,  159-163. 
Who  entitled  to  oppose,  170. 
Death  or  insanity  of  bankrupt  before,  178. 
Form  and  requisites  of,  181. 

Conclusiveness  and  effect  of,  13,  182.  1 

Vacating  and  setting  aside,  183. 
Appeal  from,  42. 

Jurisdiction  of  referee  to  make,  65. 
Power  of  referee  to  vacate,  183. 
Partnership  dissolved  by,  121. 

Suits  pending  by  or  against  bankrupt  at  time  of,  185-198. 
Suits  by  or  against  bankrupt  begun  after,  199. 
Sequestration  of  property  before,  201. 
Examination  of  alleged  bankrupt  before,  262. 
Trustee's  title  relates  to  date  of,  317. 
Pleading  and  proof  of,  in  trustee's  suit,  427,  430. 
Effect  of,  oh  previous  assignment  for  creditors,  434, 
As  evidence  in  suit  to  recover  preference,  614. 
Offer  of  composition  before,  646. 
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ADVimSB  CLAIMANTS, 

Of  property,  summary  Jnrlsdictioii  does  not  extend  to,  408. 
Determination  of  character  of  claim,  404. 
Previous  assignee  for  creditors  as,  439,  444. 
Alleged  fraudulent  transferees  as,  465. 

Rights  of,  not  determined  <m  proceedings  for  distribution  of  proceeds  of  mle, 
484. 

ADVICE  OF  COUNSEL, 

As  excuse  for  omissions  in  schedule  and  list,  675. 

AFTEB.ACQUIRED  PROPBRTT, 

Property  aogulred  by  bankrupt  after  filing  petition  does  not  pass  to  trostee^  286. 
Chatty  mortgage  on,  validity  of,  in  bankruptcy,  367»  - 

AGENT, 

Verification  of  bankruptcy  petition  by,  162. 
Representation  of  creditor  by,  at  meetings,  279. 

In  election  of  trustee,  28d. 
Property  held  by  bankrupt  as,  redamaticm  of,  356. 
Assignee  for  creditors  as  agent  of  bankrupt  assignor,  480« 
Proof  of  claims  by,  528. 

Knowledge  of,  imputed  to  principal  in  cases  of  preference^  601. 
Verification  by,  of  petition  to  vacate  composition,  667. 
Acts  of,  as  barring  bankrupt's  right  to  discharge,  668. 
In  what  cases  agents  are  fiduciary  debtors,  732. 
Of  creditor,  may  receive  new  promise  to  pay  barred  debt»  769. 

AGRICULTURISTS, 

Not  subject  to  involuntary  bankruptcy,  106L 
Amenability  to  state  insolvency  laws,  9. 

ALIENS. 

Jurisdiction  of  involuntary  proceedings  against,  10. 
May  petition  in  voluntary  bankruptcy,  99. 
Commission  to  take  testimony  of  foreign  witneas,  261^ 
Eligible  to  ofiSce  of  trustee  in  bankruptcy,  285. 
Entitled  to  prove  claims  in  bankruptcy,  ^88, 
Claims  of,  barred  by  discharge,  723. 

ALIMONY, 

Proceedings  to  collect,  from  bankrupt,  not  stayed  or  enjoined,  189« 
Accrued  or  accruing,  not  a  provable  debt,  509. 
Claims  for,  not  barred  by  discharge,  722. 

ALLOWANCE, 

Of  claims  proved  and  filed,  534.  » 

Appeal  from,  44. 
To  bankrupt's  widow  under  state  laws,  256. 
Of  trustee's  accounts,  313. 

Of  expenses  and  commissions  to  assignee  for  creditors,  444 
Of  claims  of  preferred  creditors,  604-607. 

ALTERATION  OF  INSTRUMENTS, 

Liability  of  bankrupt  on  forged  indorsement,  605. 

AMENDMENT. 

Of  petition  in  bankruptcy,  163. 

May  be  ordered  by  referee,  66. 
Of  schedule  and  list  of  creditors,  226. 
Of  proof  of  claim,  641. 

Of  schedule,  to  include  claim  for  exemptions,  252. 
Of  trustee's  accounts,  313. 
Of  proof  of  claim  by  secured  creditor,  653. 
Of  specifications  in  opposition  to  discharge,  696. 
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AMICABLE  ACSTION, 

Judgment  In,  when  a  preference,  570. 

AMOUNT  IN  CONTROVERSY, 

Necessary  to  snstaln  jurisdiction  of  appeal,  44. 

How  computed,'  44. 
Necessary  to  sustain  involuntary  petition,  15ft, 

ANCILLARY  JURISDICTION, 
Of  courts  of  bankruptcy,  24. 
Ancilliary  receiverships  In  bankruptcy,  215. 
In  suits  by  trustees  in  bankruptcy,  413. 
In  suits  to  avoid  fraudulent  transfers,  465. 

ANNUITY, 

Bankrupt's  right  to,  as  an  asset,  947. 

Bond  for  payment  of.  as  provable  debt,  400,  502. 

ANSWER, 

Of  debtor  to  involuntary  petiti(Hi,  171. 
In  suit  by  trustee  in  bankruptcy,  428. 
To  petition  for  re-examlnation  of  proved  claim,  542. 

APPEAL  BOND, 

Damages  for  breach  of,  a  provable  debt,  406. 
BlFect  of  discharge  on  liability  of  sureties  on,  748. 

APPEALS, 

In  bankruptcy,  statutory  provisions  as  to,  84. 
Jurisdiction  of  U.  S.  Supreme  Court,  85. 

On  certification  of  questions,  86. 

On  certiorari,  37. 

On  writ  of  error  to  supreme  court  of  state,  38. 

Rules  governing  appeal  to  U.  S.  Supreme  Court,  88. 
Jurisdiction  of  circuit  court  of  appeals,  40. 

On  writ  of  error,  40. 

Appellate  jurisdiction,  41. 

Adjudication  of  bankruptcy,  42. 

Decision  on  discharge  or  composition,  48. 

Allowance  or  rejection  of  claim,  44. 
Revisory  Jurisdiction  of  circuit  court  of  appeals,  45. 
Appellate  and  revisory  Jurisdiction  contrasted,  46. 

Which  remedy  appropriate,  46. 

Choice  of  remedies, .  46. 
Distinction  between  "controversies"  and  "proceedings"  la  bankruptcy,  47. 
Reviewing  discretionary  action  of  district  court,  48. 
Time  of  taking  appeal  or  petition  for  revision,  40. 
Parties  to  appeal  or  review,  50. 
Practice  on  appeal,  51. 
Practice  on  petition  for  revision,  52, 
Assignment  of  errors,  58. 
Record  on  appeal,  54. 
Scope  of  review,  law  and  facts,  55. 

Questions  not  raised  below,  56. 
Review  of  evidence  and  findings,  57. 

Determination  on  appeal  or  review  and  eilect  thereof,  68. 
Jurisdiction  of  territorial  supreme  courts,  60. 

From  referee  to  court,  74-76. 
Prosecution  of,  after  bankruptcy  of  appellant,  108. 
lYom  order  discharging  trustee,  314. 
From  order  reopening  estate,  315. 
From  Judgment  against  bankrupt,  by  trustee,  400. 

APPELLATE  COURTS, 

In  bankruptcy,  statutory  provisions  as  to,  34. 
Jurisdiction  and  practice,  see  Appeals. 
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APPOINTMENT, 

Of  referees  In  bankruptcy,  0D. 

Qualifications  and  eligibility.  61. 

Relatives  of  judges  not  eligible,  61. 
Of  receivers  in  bankruptfT.  210. 
Of  trustees  in  bankruptcy,  292. 

Effect  of,  297. 
Of  appraisers,  300. 
Of  trustee,  on  reopening  estate,  315. 

APPRAISAL, 

Of  property  in  custody  of  receiver  In  bankruptcy,  211, 

Of  property  claimed  as  exempt,  253. 

Of  proper^  of  estate  in  bankruptcy,  300,  477. 

APPROVAL  OF  COURT, 

When  ne<;essary  to  trustee's  sale,  481. 
Confirmation  of  composition,  654. 

ARBITRATION, 

Trustee  may  submit  controyersies  to,  when,  304 

ARREST, 
.    Of  bankrupt,  may  be  ordered  when,  232. 

Is  designed  -merely  to  secure  attendance  of  bankrupt,  232. 
Bankrupt  not  liable  to,  in  dvil  actions,  233. 

ASSAULT  AND  BATTERY, 

Claim  for  damages  for,  not  an  asset  in  bankruptcy,  343. 
Not  a  provable  debt  against  bankrupt's  estate^  514. 
Not  released  by  discharge,  741. 

ASSESSMENTS, 

For  local  improvements,  when  entitled  to  priority,  622. 
How  affected  by  discharge  in  bankruptcy,  T2S, 

ASSETS, 

In  possession  of  state  court's  receiver,  Jurisdiction  of,  27. 
In  possessi<m  of  sheriff  under  writ  from  state  court,  2S. 
Jurisdiction  qt  referee  as  to  collection  of,  67. 
Distribution    of,    in    partnership   cases,    123. 

Marshaling  of  assets,  124. 

What  are  partnership  assets,  125. 

What  are  individual  assets,  126. 
Franchises  of  corporations  as,  147. 
Sequestration  of,  pending  adjudication,  201. 
Collection  of,  by  receiver  in  bankruptcy,  211,  214. 
Schedule  of,  to  be  filed  by  bankrupt,  221. 

Form  and  contents,  222. 

Mistakes  and  omissions,  224. 

Amendment,  226. 
Surrender  of,  to  trustee,  jurisdiction  to  order,  227. 

Petition,  proceedings,  and  order  for,  228. 

Evidence  to  sustain  order,  229. 

Excuses,  defenses,  and  allowance,  230. 

Enforcing  by  attachment  for  contempt,  231. 
After-acquired,  belong  to  bankrupt,  236. 
Surplus,  bankrupt's  right  to,  237. 
Allowance  of  exemptions  from,  238-255. 
Appraisal  of,  in  bankruptcy,  300. 
Duty  of  trustee  In  collection  of,  303. 
In  bankruptcy,  defined,  318. 
Suits  by  trustee  for  collection  of,  392-432. 
Recovery  of,  from  previous  assignee  for  creditors,  437-439. 
Property  conveyed  in  fraud  of  creditors,  445. 
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ASSETS--€oiitinued, 

Sales  of,  by  trustees,  409. 

Marshaling  of,  in  bankruptcy,  072. 

Available  for  distribution  as  dividends,  686. 

Fraudulent  transfer  of,  as  bar  to  discharge,  670. 

Concealment  of,  as  bar  to  discharge,  672. 

Omission  of,  from  schedules,  as  bar  to  discharge^  67&-677* 

Concealment  of,  as  criminal  offense,  787. 

ASSIGNEE, 

Of  claim,  as  petitioning  creditor,  163. 

ASSIGNMENT, 

Of  claims  against  bankrupt  estate,  280. 

Equitable,  available  against  trustee  in  bankruptcy,  862L 

As  fraudulent  transfer,  451. 

Of  choses  in  action  sold  by  trustee,  483. 

Provability  of  assigned  claims,  501. 

Proof  by  assignee  of  claim,  529. 

Assignee  of  collateral  as  secured  creditor,  557. 

As  voidable  preference,  578. 

Of  claims  enUtled  to  priority,  620. 

Of  right  to  receive  dividend,  640. 

Of  new  promise  to  pay  discharged  debt,  766. 

ASSIGNMENT  FOR  CREDITORS, 

Laws  regulating,  when  suspended  by  bankruptcy  law,  10. 
As  an  act  of  bankruptcy,  91. 

Notwithstanding  defective  execution,  93. 
By  partnership,  as  act  of  bankruptcy,  113. 
By  corporation,  as  act  of  bankruptcy,  144. 

Assent  to,  estops  creditors  from  petitioning  in  bankruptcy,  155. 
Assignee  may  be  examined  in  bankruptcy,  264. 
Rights  of  trustee  in  bankruptcy  as  against  assignee,  433. 
Effect  of  adjudication  in  bankruptcy  on,  484. 

Assignment  more  than  four  months  before  bankruptcy,  435. 

Enjoining  action  by  assignee,  436. 

Trustee's  proceedings  to  set  aside  assignment,  437. 
Recovery  of  assets  by  trustee  from  assignee,  438. 

Summary  proceedings  and  attachment  for  contempt,  430. 

Nature  of  trustee's  title  to  assigned  estate^  440. 

Estate  partly  settled  by  assignee,  441. 

Rights  of  purchasers  from  assignee,  442. 

Rights  of  creditors  paid  by  assignee,  442. 
Appointment  of  assignee  as  trustee,  443. 
Credits  and  allowances  to  assignee,  444. 
Assignee  may  prove  claim  in  bankruptcy,  489. 

ASSIGNMENT  OF  ERRORS, 

Necessity  and  sufficiency  of,  on  iippeal,  53. 
On  appeal  from  referee  to  court,  74. 

ASSOCIATIONS, 

Unincorporated,  subject  to  bankruptcy  law,  143. 

ASSUMPSIT, 

Proper  form  of  action  to  recover  preference,  400. 

By  trustee,  to  recover  property  fraudulently  conveyed,  465. 

ATTACHMENT, 

Property  in  custody  of  bankruptcy  court  not  subject  to,  26. 

Property  held  by  sheriff  under,  jurisdiction  of  bankruptcy  court  over,  28. 

Suffering  or  permitting  as  an  act  of  bankruptcy,  87. 

Of  property  in  custody  of  receiver,  213. 

To  secure  attendance  of  witness  at  examination  in  bankruptcy,  260,  274. 
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ATTACHMENT— Continued, 

Malicious,  action  for,  vests  In  trustee,  343. 

When  dissolved  by  adjudication  In  bankruptcy,  876. 

Of  funds  In  hands  of  trustee,  dd9. 

Of  assignee  for  creditors,  to  compel  surrender  of  property,- 489. 

Costs  of,  when  a  preferred  claim,  632. 

When  dissolved  by  composition,  660. 

Lien  by,  effect  of  discharge  on,  753. 

ATTORNEY, 

•  Verification  of  Involuntary  petition  by,  162. 
Employment  of,  by  receiver  in  banl^ruptcy,  216. 
Attending  witness  at  examination  in  bankruptcy,  267. 
Advice  of,  as  excuse  for  contempt  at  examination,  274 
Bepresentatlon  of  creditor  by,  at  meetings,  279. 

In  election  of  trustee,  289. 
Of  creditor,  choice  of,  as  trustee,  285. 
For  trustee,  employment  and  compensation  of,  309. 
Lien  of,  for  services,  preserved  in  bankruptcy,  370. 
For  assignee  for  creditors,  allowance  of  fees  to,  444. 
Proof  of  claims  by,  528. 
Payments  to,  as  preferences,  589. 

Knowledge  of,  imputed  to  client,  in  cases  of  preference,  60L 
Claim  of,  for  fees,  when  entitled  to  priority,  625. 
Debts  of,  to  clients,  not  created  in  fiduciary  capacity,  738. 
Of  creditor,  may  receive  new  promise  to  pay  barred  debt»  760k 
Fees  of,  in  bankruptcy  cases,  781-785. 

ATTORNEY  GENERAL. 

Officers  to  furnish  statistics  of  bankruptcies  to,  818. 

AUCTION, 

Trustees'  sales  generally  to  be  by,  476. 

AUCTIONEER. 

Acts  in  a  fiduciary  capacity,  737. 
Employment  of,  to  conduct  trustee's  sale,  476. 

B 

BAILBiENT, 

In  what  cases  bailees  are  fiduciary  debtors,  734. 

Property  held  by  bankrupt  as  bailee,  reclamation  by  owner,  868. 

BANKRUPT, 

Jurisdiction  depending  on  residence  or  domicile  of,  19l 

Jurisdiction  of  person  of,  21. 

Who  may  become,  97-106. 

Service  of  subpo&na  and  petition  on,  166. 

Plea  or  answer  of,  to  petition,  171. 

Death  of,  not  to  abate  proceedings,  178., 

May  .make  oath  to  solvency;   practice  thereon,  173-175. 

Suits  by  or  against,  pending  at  time  of  adjudication,  how  dlspose4  of,  186-198. 

Duties  of,  in  care  of  property  before  appointment  of  trustee,  200. 

Restraining  waste  or  transfer  of  property  by,  204. 

Forthcoming  bond  by,  on  seizure  of  property  by  marshal,  209. 

Rights  and  duties  of,  pending  proceedings,  218-235b 

Always  subject  to  orders  of  court,  219. 

Status  of,  during  bankruptcy  proceedings,  218. 

Duties  with  relation  to  estate,  220. 

Duty  to  assist  trustee,  220. 

To  prepare  and  file  schedule  of  assets,  221. 

To  file  list  of  creditors,  22& 

Surrender  of  money  and  property  to  trustee.  227. 
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BANKRUPT— Gontinued,      . 

Jurisdiction  and  power  to  order,  227. 

Petition  and  proceedings,  22ft. 

Evidence  to  sustain  order,  229. 

Excuses,  defenses,  and  allowances,  230. 

Commitment  for  contempt,  231. 
Detention  and  extradition  of,  232. 
Privilege  from  arrest  on  civil  process,  233. 
Release  from  imprisonment,  234. 
Arrest  of,  prior  to  bankruptcy  proceedings,  235. 
Right  to  after-acquired  property,  236. 
Right  to  surplus  of  estate,  237. 
Allowance  of  exemptions  to,  238-255. 

May  maintain  suits  in  respect  to  exempt  property,  199|  248L 
May  mortgage,  or  pledge  exempt  property,  245. 
May  apply  for  examination  of  witnesses,  258. 
Subject  to  examination  before  referee,  262. 
Second  examination  of,  265. 
Privilege  against  self-crimination,  271. 
Use  of  evidence  given  by,  on  examinations,  272. 
Not  entitled  to  fees  as  witness,  273. 
Oontttnpts  by,  when  under  examination,  274. 
Eligibility  of,  as  trustee  for  another  bankrupt,  285. 
Improperly  influencing  election  of  trustee,  290. 
Right  to  object  to  confirmation  of  trustee,  291. 
Property  of,  vests  in  trustee.  316. 
To  execute  necessary  deeds,  319. 
Property  in  his  possession  to  be  surrendered,  322. 
Debts  due  to,  vest  in  trustee,  340. 
Property  held  in  trust  for,  as  assets,  346. 
Property  of  third  persons  in  possession  of,  352. 
Property  held  by  bankrupt  as  trustee,  354. 

As  agent  or  bailee,  356. 

As  stock-broker,  357. 

Under  conditional  sale,  358. 

Under  executory  or  option  contract,  359. 
Reclamation  of  property  fraudttlently  procured  by,  300. 

Proi)erty  sold  or  pledged  by,  361. 
Cannot  sue  independently  of  trustee,  393. 
Not  a  proper  party  in  trustee's  suit,  424. 
Fraudulent  transfers  by,  voidable  by  trustee,  445-468ii 

Insolvency  of  debtor  essential,  458. 

Fraudulent  intention  of  debtor,  459. 
Trustee's  sale  of  assets  of,  469. 

Purchase  by,  at  trustee's  sale,  478. 
Objecting  to  claim  offered  for  proof,  536. 
Moving  for  reconsideration  of  proved  claim,  542. 
Offer  of  composition  by,  646,  648. 
Discharge  of,  662-717. 
Criminal  offenses  by,  786-795. 

BANKRUPTCY  ACT, 

Authority  for,  and  enactment  of,  1«  ^ 

Constitutionality  of,  2. 

Policy  and  purpose  of,  3. 

Construction  and  interpretation  of,  4. 

Time  of  taking  effect,  5. 

Effect  of,  on  state  insolvency  laws,  6-12. 

Nature  and  effect  of  proceedings  in  bankruptcy,  IS. 

Who  may  have  advantage  of,  97. 

Who  liable  to,  in  voluntary  cases.  98. 
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BANKKUPTOY  ACT— Ck)ntiiiued, 
Text  of,  see  Appendix. 
Amendments  to,  1.  • 

Provisions  as  to  appeal  and  review,  84. 
Invalidity  of  preferences  under,  574. 
Claims  entitled  to  priority  under,  617-634. 

BANKS, 

Incorporated,  cannot  become  voluntary  bankrupts,  07. 
Not  subject  to  involuntary  bankruptcy,  137. 
Depositories  for  money  of  estates,  310. 
.  Deposits  in,  as  trust  funds,  355. 
Checks  and  drafts  on,  as  equitable  assignments,  362. 
May  set  off  claims  against  deposits,  550,  590. 
Banker^  as  fiduciary  debtors,  735. 

BELIEF, 

As  to  debtor's  solvency  or  insolvency,  affecting  validity  of  liens,  879l 
Affecting  validity  of  traflsfer  or  conveyance,  462. 
As  rendering  preference  voidable,  597-600. 

Imputed  knowledge  of  ag^it  or  attorney,.  601. 

BENEVOLENT  AND  FRATERNAL  SOCIETIES, 

Not  liable  to  proceedings  in  bankruptcy,  142,  143.  ^ 

BIDS, 

Sealed,  for  bankrupt's  property,  trustee  may  invite,  476. 

BILL  IN  EQUITY, 

By  trustee,  to  avoid  fraudulent  conveyance,  465. 
To  avoid  or  recover  preference,  610. 

BILL  OF  SALE, 

As  voidable  preference,  578.  . 

BONA  FIDE  PURCHASER, 

Under  lien  dissolved  by  bankruptcy,  rights  of,  SSL 

Trustee  in  bankruptcy  is  not,  364. 

From  assignee  for  creditors,  rights  of,  442. 

From  fraudulent  grantee,  rights  of,  464. 

At  trustee's  sale,  rights  of,  479. 

BOND, 

On  appeal  or  writ  of  error,  51. 
Of  referees,  61. 

For  warrant  to  seize  property,  208. 
For  release  of  property  seized  under  warrant,  209. 
Of  trustees,  294. 

Joint  trustees  may  give  Joint  and  several  bonds,  294. 
Trustee  to  give  separate  bond  for  each  estate,  294. 
Of  designated  depositories,  310. 

Of  trustee,  order  approving,  as  evidence  of  title,  316,  430. 
Of  assignee  for  creditors,  right  of  trustee  in  bankruptcy  to  sue  on,  438w 
Effect  of  discharge  on  liability-  of  sureties  on,  720,  748. 

BONDHOLDERS, 

Of  bankrupt  corporation,  purchase  of  its  assets  by,  478. 
Entitled  to  use  their  bonds  in  paying  purchase  price,  482. 
Cannot  set  off  claims  against  unpaid  stock  subscriptions,  551« 

BOOKS  AND  PAPERS, 

Relating  to  bankrupt's  property,  belonging  to  trustee,  318. 
Production  of,  on  examination  as  to  solvency,  175, 
Use  of,  in  examinations  in  bankruptcy,  257,  274. 
Right  of  creditors  to  examine,  284. 
Of  trustee  in  bankruptcy,  313. 
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BOOKS  OP  ACCOUNT, 

Failure  to  keep,  as  bar  to  discbarge,  680. 

Destruction,  mutilation,  or  concealment  of,  68L 

Intent  to  conceal  financial  condition,  682. 

Contemplation  of  bankruptcy,  683. 

What  are  proper  or  necessary  books,  684. 
Alleging  want  or  destruction  of,  in  oppofition  to  discbarge,  6^ 

BREACH  OF  MARRIAGE  PROMISE, 

Pending  suit  against  bankrupt  for,  not  stsiyed  or  enjoined,  189. 
Judgment  for,  is  provable  debt,  497. 

BROKERS, 

Not  fiduciary  debtors,  735. 

BULK  SALES, 

When  fraudulent  and  voidable  by  trustee  in  bankruptcy,  452. 

BURDEN  OF  PROOF, 

On  issue  of  insolvency,  173,  174. 

In  involuntary  proceedings  generally,  176.   , 

In  suits  by  trustees  in  bankruptcy,  430. 

In  suit  to  avoid  fraudulent  conveyance,  466. 

On  objection  to  claim  offered  for  proof  and  allowance,  540. 

On  proceeding  for  reconsideration  of  proved  claim,  542. 

In  suits  to  avoid  or  recover  preferences,  614. 

In  proceedings  in  opposition  to  bankrupt's  discharge,  701« 

In  actk)n  on  new  promise  to  pay  discharged  debt,  767. 

In  criminal  prosecutions  under  bankruptcy  act,  795. 

BURDENSOME  INTERESTS, 

Trustee  not  bound  to  accept,  320. 

Trustee's  election  to  accept  or  abandon,  321* 

BUSINESS  CORPORATIONS, 

Liability  of,  to  bankruptcy  proceedings,  141. 
What  are,  141. 

BUSINESS  OF  BANKRUPT, 

May  be  carried  on  by  authority  of  court,  212. 
By  bankrupt's  trustee,  302. 

c 

CANCELLATION, 

Of  judgment  barred  by  discharge,  757. 

CASH, 

Trustees'  sales  should  be  for,  477. 
Deposit  of,  to  pay  composition,  652. 

CAVEAT  EMPTOR, 

Application  of  rule  of,  to  bankruptcy  sales,  479. 

CERTIFICATION  OF  QUESTIONS, 

To  U.  S.  Supreme  Court  in  bankruptcy  cases,  36. 
By  referee  to  court  of  bankruptcy,  74. 

CERTIORARI, 

Jurisdiction  of  U.  S.  Supreme  Oourt  on,  37. 

CHARITABLE  ORGANIZATIONS, 

Not  liable  to  proceedings  in  bankruptcy,  142. 

CHATTEL  MORTGAGES, 

Lien  of,  in  bankruptcy  of  mortgagor,  367. 

As  fraudulent  transfers,  451. 

Trustee's  sale  of  property  incumbered  by,  470,  4TL 

Holders  of,  as  secured  creditors,  555. 

As  voidable  preferences,  578. 
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0HEX3K, 

Dlsbarsement  of  funds  of  estate  by,  310. 
As  equitable  assignment  of  fund,  362. 
Payment  of  dividends  by,  640. 

OHOSES  IN  ACTION, 

Belonging  to  bankrupt,  vest  in  trustee,  818,  842. 
Belonging  to  bankrupt's  wife,  aS  assets,  849. 
Assignment  of,  as  fraudulent  transfer,  451. 
Sale  and  transfer  of,  by  trustee,  488. 
Assignees  of,  as  secured  creditors,  667. 

CIRCUIT  COURT  OF  APPEALS, 

Provisions  of  bankruptcy  act  as  to,  34. 
Appellate  jurisdiction  of,  40. 

On  writ  of  error,  40. 

Judgments  in  bankruptcy  proceedings,  41. 
Adjudication  of  bankruptcy,  42. 
Decision  on  discharge  or  composition,  43. 
Allowance  or  rejection  of  claims,  44. 
Revisory  jurisdiction  of,  46. 

Appellate  and  revisory  jurisdiction  contrasted,  46,  47* 
Reviewing  discretionary  action  of  district  court,  48. 
Time  for  taking  appeal  or  petition  to,  49. 
Parties  to  appeal  or  review  in,  50. 
Practice  on  appeal,  51, 
Practice  on  petition  for  revision,  52. 
Assignm«it  of  errors,  53. 
Record  on  appeal,  54. 
Scope  of  review,  law  and  facts,  55b 

Questions  not  raised  below,  56. 
Review  of  evidence  and  findings,  57. 
Determination  of  appeal  or  review  and  effect  thereof,  68» 

CITATION, 

On  appeal  in  bankruptcy  cases,  51. 

To  bankrupt  in  involuntary  cases,  166. 

To  witnesses,  for  examination  in  bankruptcy,  260. 

CITIZENSHIP, 

Diverse,  as  ground  of  jurisdiction  in  federal  courts,  409. 

CIVEL  PROCESS, 

Bankrupt  privileged  from  arrest  on,  233. 
Release  on  habeas  corpus,  234. 
Arrest  prior  to  bankruptcy,  235. 

CLAIMS, 

See  Debts. 

CLASSES  OF  CREDITORS, 

With  reference  to  giving  of  preferences,  576. 

See  also  Secured  Creditors,  Preferred  Creditors,  Priorities. 

CLERK, 

Of  bankrupt,  entitled  to  priority  of  payment,  626. 

CLERK  OF  COURT, 

Referring  petitions  in  bankruptcy  to  referee,  64. 
Filing  bankruptcy  petitions  with,  165. 
Collection  of  filing  fees  by,  165. 
Bankruptcy  dockets  to  be  kept  by,  184. 
Fees  of,  in .  bankruptcy  cases,  776. 
Distribution  of  composition  money  by,  655* 

CLOUD  ON  TITLE, 

Trustee  may  sue  for  removal  of,  892. 
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CO-DEBTORS, 

Not  released  by  bankrupt's  discbarge,  747. 

COERCION, 

Exercised  by  creditor,  no  excuse  for  giving  preference,  602. 

COLLATERAL  IMPEACHMENT, 

Of  adjudication  in  bankruptcy,  182. 
Of  trustee's  sale  In  bankruptcy,  486. 
.  Confirmed  composition  not  open  to,  GS8, 
Of  discharge  in  bankmptcy,  712. 

COLLATERAL  SECURITY, 

Holder  of,  as  secured  creditor,  657. 

COLLECTION   FEES, 

Addition  ^of,  to  amount  of  debt  provable  in  bankruptcy,  604. 

COLLECTOR*  OP  TAXES, 

Official  liability  of,  not  released  by  discharge,  739. 

COLLUSION, 

As  ground  of  opposition  to  petition  in  bankruptcy,  170. 

As  ground  for  vacating  adjudication,  183. 

As  ground  for  disapproving  election  of  trustee,  290,  291«, 

With  bankrupt  in  making  fraudulent  transfer,  462. 

As  ground  for  vacating  trustee's  sale,  485. 

Composition  procured  by,  651. 

As  ground  for  refusing  discharge,  669. 

COMMENCEMENT  OF  PROCBBDINGS, 
*Claims  accruing  after,  not  provable,  494. 

COMMERCIAL  CORPORATIONS, 

Liability  of,  to  proceedings  in  bankruptcy,  141. 

COMMISSIONS, 

Of  referee  and  trustee*  in  bankruptcy,  778-780. 

COMMISSIONERS, 

To  make  sales  of  bankrupt's  property,  court  may  appoint,  470. 

COMMON  LAW, 

Validity  of  preferences  at,  573. 

COMMUNITY  PROPERTY, 

As  assets  in  bankruptcy,  328. 

Claims  against,  as  entitled  to  priority,  632. 

COMPENSATION, 

To  bankrupt  for  assisting  trustee,  220. 

Of  stenographer  reporting  evidence  at  examinations,  278. 

Of  attorney  for  trustee,  309. 

Of  superseded  assignee  for  creditors,  444. 

Of  landlord,  for  use  of  premises  by  trustee,  522. 

Of  workmen,  clerks,  and  servants,  as  priority  claims,  626. 

COMPOSITIONS, 

Nature  of  composition  in  bankruptcy,  645w 
Right  to  offer,  646. 
Examination  of  bankrupt,  647. 
Offer  of  terms,  648. 
Acceptance  by  creditors,  649. 

Creditors  entitled  to  vote,  650. 

Fraudulent  inducement  to  consent,  6S1« 
Deposit  for  payment,  652. 
Application,  notice,  and  hearing,  653. 
Confirmation  and  proceedings  thereon,  664. 
Performance  and  distribution,  655. 
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COMPOSITIONS— Continued, 

Effect  of  failure  of  performance,  666. 

Vacating  and  setting:  aside,  657. 

Operation  and  effect,  658. 

What  debts  released  by,  659. 

Effect  on  rights  of  secured  creditors,  660. 

Effect  on  joint  liability  of  others,  661. 

Sureties  and  guarantors  of  bankrupt,  661. 
Constitutionality  of  provision  for,  2. 
Appeal  from  decision  on,  43. 

COMPROMISES, 

Trustee  may  make,  with  approval  of  court,  304. 
Proposed,  creditors  to  have  notice  of,  304. 

COMPUTATION  OF  TIME. 
Time  for  taking  appeal,  48. 

Time  for  dissolving  preference  acquired  through  legal  proceedings,  88, 
Time  for  filing  petition  in  involuntary  cases,  164. 
Date  of  bankruptcy  as  affecting  dissolution  of  liens,  380. 
Limitation  of  actions  by  and  against  trustees,  416. 
Time  for  filing  petition,  after  assignment  for  creditors,  435. 
Time  of  accrual  of  claims,  as  affecting  provability,  494. 
Time  allowed  for  proving  claims,  526. 
Time  of  giving  preference,  as  affecting  Its  validity,  592. 

With  reference  to  time  of  filing  petition,  593. 

Recording  or  filing  lien,  594. 
Time  for  declaration  and  payment  of  dividends,  637* 
Time  for  filing  application  for  discharge,  685. 

For  filing  specifications  In  opposition,  691. 

CONCEALMENT, 

Of  property,  as  an  act  of  bankruptcy,  83. 

As  ground  of  forfeiting  bankrupt's  exemptions,  246. 

As  ground  for  refusing  discharge,  672. 
Ordering  surrender  of  concealed  property  by  bankrupt,  227. 
Of  books  of  account  as  barring  right  to  discharge,  681. 
Of  property,  with  Intent  to  defraud,  made  criminal,  787. 

CONDITIONS, 

Conditional  promise  to  pay  debt  barred  by  discharge,  764, 

CONDITIONAL  SALES, 

Property  held  by  bankrupt  under,  reclamation  of,  358. 

CONFESSION  OF  JUDGMENT, 

When  an  act  of  bankruptcy,  90. 

When  annulled  by  subsequent  bankruptcy,  377. 

As  fraudulent  transfer  of  property,  451. 

As  "security"  under  bankruptcy  act,  556. 

As  voidable  preference,  579. 

Time  of  creation  of  preference  by,  592. 

As  revival  of  debt  barred  by  discbarge,  761. 

CONFIRMATION, 
Of  trustee,  291. 

Of  trustee's  action  in  setting  apart  exemptions,  253. 
Of  trustee's  sale,  481. 
Of  composition,  654. 

CONFLICT  OF  LAWS, 

Effect  of  bankruptcy  act  on  state  insolvency  laws,  7. 

Law  of  debtor's  domicile  governs  exemptions,  240. 

Statute  of  limitations  of  debtor's  domicile  controls  proof  of  debti?.  Rid. 
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OONPtilCTING  JURISDICTION, 

Of  bankruptcy  courts  and  state  courts,  26. 
Appointment  of  receiver  by  state  court,  .27« 
Property  in  possession  of  sheriff,  28. 
Enjoining  proceedings  in  state  courts,  29. 
Suits  by  trustee  to  collect  assets,  415. 

CONSENT. 

Of  defendant  to  suit  in  bankruptcy  court,  412. 

Of  assignee  for  creditors,  to  settlement  of  accounts  in  bankruptcy  court,  444. 

Of  creditors  to'  terms  of  composition,  649. 

Fraudulently  induced,  651. 
Of  creditor  to  grant  of  discharge,  collusive,  669. 

OONS-IDERATION, 

To  support  conveyance  assailed  as  fraudulent,  461. 
To  support  promissory  note  as  provable  claim,  496. 
Illegal  or  immoral,  claim  not  provable,  517. 
Statement  of,  in  proof  of  claim,  531. 
Present,  transfer  or  security  for,  not  a  preference,  584. 

Security  given  ffor  present  loan  or  advance,  584. 
For  composition,  offer  of,  648. 

Deposit  of,  for  payment,  652. 

Distribution  of,  655. 
For  new  promise  to  pay  barred  debt,  758. 

CONSPIRACY, 

Of  other  persons  with  bankrupt  to  commit  acts  made  criminal  by  the  stat- 
ute, 791. 

CONSTITUTIONAL  LAW, 

Constitutionality  of  national  bankruptcy  law,  2. 

CONSTRUCTION, 

Of  bankruptcy  law,  rules  for,  4. 

CONTEMPLATION  OF  BANKRUPTCY, 

As  affecting  validity  of  liens,  379. 

What  constitutes,  379. 

Fraudulent  conveyances  and  transfera,  450. 

Acts  done  in,  as  affecting  right  to  discharge,  683. 

CONTEMPT, 

Before  referees,  punishable  by  court,  78. 

Pending  proceedings  on,  in  state  court,  not  stayed  by  bankruptcy  of  con- 

temnor,  194. 
Commitment  for,  as  means  of  enforcing  surrender  of  property,  231. 
By  witnesses  at  examinations  in  bankruptcy,  274. 

Perjury  as  a  contempt,  274. 
Assignee  for  creditors  refusing  to  surrender  property,  439. 

CONTINGENT  DEBTS, 

How  and  when  provable,  499. 
What  is  meant  by,  499. 

CONTRACTS, 

Claims  founded  on,  provable  in  banlu-uptcy,  495. 
Executory,  of  bankrupt,  assumption  of,  Im  trustee,  306. 

As  assets  in  bankruptcy,  338. 
For  sale  of  land,  interests  under,  as  assets  in  bankruptcy,  329. 
Of  conditional  sale,  property  held  under,  as  assets,  358. 

Option  contracts  and  '*sale  and  return,"  359. 

CONTRIBUTION, 

Between  co-sureties  not  barred  by  discharge  of  principal,  749. 

CONTROVERSIES, 

Arising  in  bankruptcy  distinguished  from  '"proceedings"  in  bankruptcy,  47, 
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CONVERSION, 

Provability  of  claims  founded  on,  487,  514. 
Effect  of  discharge  on  liability  for,  745. 

CONVEYANCES, 

Fraudulent,  as  acts  of  bankruptcy,  82. 

Fraudulent,  voidable  by  trustee  in  bankruptcy,  446-468b 

Of  property  sold  by  trustees,  483. 

When  voidable  pr^erences,  678. 

COPYRIGHTS, 

As  assets  in  bankruptcy,  334. 

CORPORATIONS, 

Proceedings  for  winding  up,  under  state  laws,  suspended  by  bankruptcy  act^  8. 
Entitled  to  file  voluntary  petition,  97. 
Involuntary  proceedings  against,  132-150. 
Jurisdiction  of,  in  bankruptcy,  132. 

Effect  of  proceedings  for  dissolution  under  state  law,  138. 
Corporations  amenable  to  bankruptcy  law,  134. 
Trading  and  mercantile  corporations,  136. 
Manufacturing  corporations,  136. 
Banks  and  bankers,  137. 
Railroad  and  insurance  companies,  138. 
Mining  and  quarrying  companies,  139. 
Public-service  corporations,  140. 
Moneyed,  business,  and  commercial  companies,  141. 

Religious,  charitable,  educational,  and  other  corporatioiis  not  for  pzoflti  142L 
Unincorporated  and  Joint-stock  companies,  143. 
De  facto  corporations,  143. 
Acts  of  bankruptcy  by  corporations,  144. 

Admission  of  insolvency,  145. 

Whether  directors  have  power  to  make,  145, 
Effect  of  adjudication  on  status  of  corporation,  140.' 
Corporate  franchises  as  assets,  147. 
Assessments  on  unpaid  stock,  148. 

Bankruptcy  court  has  power  to  make  call,  148. 
Statutory  liability  of  stockholders  and  directors,  149. 
Discharge  of  cori)orations,  150. 

As  petitioning  creditors,  execution  of  petition  by,  162. 
Eligibility  of,  to  office  of  trustee  in  bankruptcy,  285. 
Bankrupt's  interest  in  undivided  profits  of,  as  assets,  318. 
Bankrupt,  purchase  of  assets  of,  by  syndicate  of  stock  or  bondholders,  478. 
Contracts  of,  ultra  vires  or  unlawful,  not  provable  claims,  518. 
Claims  of,  against  bankrupt  estate,  how  proved,  527. 

Knowledge  of  officers  imputable  to,  with  reference  to  taking  preference,  601. 
Right  of,  to  offer  terms  of  composition,  646. 
Liabilities  of  stockholders,  discharge  of,  in  bankruptcy,  719. 
Discharge  of,  as  affecting  liabilities  of  officers  and  stockholders,  751. 

COSTS, 

Taxable,  are  provable  claims  In  bankruptcy,  504. 

Against  trustee  intervening  in  pending  suit,  198. 

Of  receivership,  audit  and  allowance  of,  216. 

When  chargeable  against  exemfl  property  of  bankrupt,  253. 

Of  examinations  in  bankruptcy,  273. 

Right  of  trustee  to  demand  indemnity  for,  from  creditors,  2SS, 

Of  proceeding  for  removal  of  trustee,  296. 

Liability  of  trustee  for,  308,  311,  432. 

incurred  under  dissolved  lien,  payment,  of,  386. 

Allowance  to  superseded  assignee  for  creditors,  444, 

Of  sales  by  trustees,  payable  out  of  proceeds,  484. 

Secured  creditor's  claim  for,  565. 
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OOSTS — Continued, 

Payment  o£»  on  sale  of  mortgaged  property,  571. 

Of  bankruptcy  proceedings,  as  preferred  claims,  628$ 

To  be  deposited  on  offer  of  composition,  652. 

Requiring  security  for,  769. 

Power  to  award,  770. 

Amoimt  and  items  of,  771. 

Persons  entitled  to,  772. 

Persons  and  funds  liable  for,  773. 

Taxation  of,  774. 

COUNSEL  FEES, 

Allowance  of,  in  bankruptcy  proceedings,  781, 

To  attorney  for  bankrupt,  782. 

To  attorneys  for  creditors,  783. 

To  attorney  for  receiver,  216,  784. 

To  attorney  for  trustee,  785. 
Lien  for,  when  recognized  and  preserved  in  bankruptcy,  870L 
Allowance  of,  to  superseded  assignee  for  creditors,  444. 
Allowance  of,  out  of  proceeds  of  trustee's  sale,  484. 
Allowance  of,  on  provable  claim,  504. 
Wben  entitled  to  priority  of  payment,  625. 

COUNTERCLAIM, 

Wben  allowed  in  favor  of  bankrupt's  debtor,  544. 
In  suits  by  trustee  in  bankruptcy,  552. 
In  suits  to  recover  preferences,  553. 

COUNTY, 

Debts  due  to,  when  entitled  to  priority,  631* 

COURTS  OF  BANKRUPTCY,  i 

See  Circuit  Courts,  District  Courts,  District  of  Columbia,  State  Courts,  Supreme 
Court,  Territorial  Courts. 

COVENANTS, 

Claims  for  breaches  of,  are  provable  debts,  495,  513. 
Of  title,  not  implied  in  trustee's  deed,  483. 
Effect  of  discharge  on  liabilities  under,  726. 

COVERTURE, 

As  defense  to  petition  in  bankruptcy,  100. 

CREDITORS, 

Right  of,  to  aplpeal  from  orders  and  decrees,  50l 
Opposition  by,  to  voluntary  petition,  152. 
Who  entitled  to  file  involuntary  petition,  163. 

Secured  creditors,  153. 

Preferred  creditors,  154. 

Creditors  estopped  to  petition,  155. 

Requisites  as  to  number  and  amount,  156. 

Single  creditor  as  petitioner,  156. 

Solicitation,  procurement,  or  purchase  of  claims,  16T. 

Withdrawal  of  petitioners,  158. 
Notice  to,  of  involuntary  proceedings,  167. 
Who  entitled  to  oppose  adjudication,  170. 

Intervention  of  creditors,  169. 
Concluded  by  adjudication,  182. 
Notice  to,  of  application  to  vacate  adjudication,  183. 
Restrained  from  prosecuting  actions  against  bankrupt,  186-196L 
Procuring  sequestration  of  proi>erty  before  adjudication,  201. 

indemnity  bond  by,  208. 
Procuring,  appointment  of  receiver,  210L 
List  of,  to  be  filed  by  bankrupt,  225. 

Blk.Bkr.(3d  Ed.)->-118 
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CREDITORS— CJontlnued, 

Preparation  of  schedules  by,  on  bankrupt's  default,  223; 

Right  of,  to  object  to  allowance  of  exemptions,  253. 

Right  to  demand  examination  of  bankrupt  and  other  witnesses,  258. 

When  subject  to  examination,  264. 

Entitled  to  notice  of  various  proceedings,  276. 

Meetings  of,  277. 

Special  and  final  meetings,  278. 
Representation  of,  by  attorney  or  proxy,  279. 
Assignment  of  claims  by,  280. 
Participation  of,  in  proceedings,  281. 
Duty  to  advise  and  assist  trustee,  282. 

Effect  of  majority  vote  of,  282. 
Indemnifying  trustee  against  costs  and  expenses,  283. 
Right  to  information  concerning  estate,  284. 
Eligibility  to  oflSce  of  trustee,  285. 
Election  of  trustee  by,  286. 
Rights  of,  as  voters  in  election  of  trustee,  288. 

Objections  to  votes,  288. 

Secured  creditors,  288. 

Preferred  creditors,  288. 

Creditors  having  priority,  288. 

Representation  by  agent  or  attorney,  289. 

Solicitation  of  votes  of,  290. 
Objections  by,  to  confirmation  of  trustee,  291. 
Trustee  as  representative  of,  298. 
Not  to  select  attorney  for  trustee,  309. 
Objecting  to  accounts  of  trustee,  313. 
Holding  liens,  rights  and  remedies  of,  368-391. 
Right  to  sue  independently  of  trustee,  303. 
Right  to  sue  trustee,  396. 
Conveyances  in  fraud  of,  voidable  by  trustee,  445. 

Right  to  share  in  property  or  fund  recovered,  468. 
Entitled  to  notice  of  sales  by  trustee,  475. 
Who  are  entitled  to  prove  claims,  488. 

Estoppel  to  prove,  489. 

Fraudulent  conduct  barring  right  to  prove,  490. 
Proof  of  claims  by,  524-543. 
Right  to  object  to  claims  offered  for  proof,  536. 
Right  to  move  for  reconsideration  of  proved  claim,  542. 
Set-off  of  claims  by,  in  bankruptcy  proceedings,  544. 
Secured,  rights  and  duties  of,  see  Secured  Creditors. 
Preferred,  rights  and  liabilities  of,  see  Preferences. 
Classification  of,  with  reference  to  preferences,  576. 
E>n titled  to  priority  of  payment,  who  are,  617-634. 
Distribution  of  dividends  to,  635-644. 
Acceptance  of  composition  by,  649. 

What  creditors  entitled  to  vote,  650, 

Buying  consent  of,  651. 
Right  to  oppose  bankrupt's  api>lIcation  for  discharge,  665. 
Collusively  consenting  to  discharge,  669. 
Omissions  in  list  of,  as  affecting  right  to  discharge,  673, 
Notice  to,  of  application  for  discharge,  687. 
Right  to  withdraw  opposition  to  discharge,  689. 
Specifications  of  opposition  by,  691-697. 

CREDITOR'S  BILL, 

Lien  acquired  by  filing  of,  preserved  in  bankruptcy*  proceedings,  364. 
Trustee's  suit  to  avoid  fraudulent  transfers,  465. 
Lien  by,  not  released  by  discharge,  754. 
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CRIMES  UNDER  THE  ACT, 
Persons  liable,  786. 

*  Concealment  of  property  by  bankrupt,  787^ 
Making  false  oath  or  account,  788. 
Receiving  property  from  bankrupt,  789. 
Extortion,  790. 

Conspiring  with  bankrupt,  791. 
Offenses  by  referees  and  trustees,  792. 
Jurisdiction,  793, 
Indictment  or  information,  794. 
Burden  of  proof  and  evidence,  795. 

CRIMINAL  CONVERSATION, 

Liability  in  damages  for,  not  released  by  discharge,  742. 

CRIMINAL  LAW, 

Proceeding  in  Involuntary  bankruptcy  is  civil,  not  criminal,  13. 

CROPS, 

Right  of  trustee  in  bankruptcy  to,  333. 

CURTESY, 

Estates  by,  as  assets  in  bankruptcy,  328. 

D 

DAMAGES, 

Claims  for,  as  debts  to  support  involuntary  petition,  153. 
Recoverable  on  creditors'  indemnity  bond,  208. 
Recoverable  against  bankrupt's  fraudulent  grantee,  467* 
Claims  for.,  as  provable  debts  in  bankruptcy,  487. 

For  breach  of  contract,  495. 

Unliquidated  demands,  500. 

Breaches  of  real  covenants,  513. 

Claims  for  torts,  514. 

DATE  OP  BANKRUPTCY, 

As  fixing  date  of  trustee's  title,  317. 

As  affecting  dissolution  of  existing  liens.  380. 

With  reference  to  previous  assignment  for  creditors,  435» 

As  fixing  provability  of  claims,  494. 

As  fixing  right  of  set-off  of  mutual  debts,  546. 

DEATH, 

Of  bankrupt,  not  to  abate  proceedings,  178. 

Of  trustee,  not  to  abate  pending  suits,  295. 

Of  partner  does  not  prevent  adjudication  of  firm,  117. 

Of  bankrupt,  dower  and  allowances  to  widow,  256. 

Entry  of  order  of  discharge  after  death  of  bankrupt,  706. 

• 

DEBTS, 

Appeal  from  allowance  or  rejection  of,  44. 

Amount  required  to  authorize  proceedings,  20,  153,  156. 

In  partnership  cases,  127-1.30. 

What  are  partnership  debts,  127. 

What  are  individual  debts  of  partners,  128. 

Joint  and  several  liability  and  double  proof,  129. 

Claims  of  partners  against  firm  and  each  other,  130. 

•  Allegations  of,  in  petition  in  bankruptcy,  160. 
List  of,  to  be  filed  by  bankrupt,  225. 

May  be  allowed  at  first  meeting  of  creditors,  277. 
Privileged  or  secured,  not  entitled  to  vote,  277. 
Preferred  creditors  cannot  prove  until  surrender,  277,  288. 
Rights  of  secured  creditors,  277,  554. 
Assignment  of.  before  or  after  proof,  280. 
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DEBTS — Ck)ntlnned, 

Due  to  bankrupt,  as  assets  of  estate,  340. 

Claims  against  government,  341. 
Suits  by  trustee  for  recovery  of,  392-432. 
"What  debte  are  provable  In  bankruptcy,  487-523. 
Unliquidated  claims,  how  proved,  600. 
Barred  by  limitations,  not  provable,  516. 
Proof  and  allowance  of,  524-543. 
Mutual,  set-off  of,  544. 
Entitled  to  priority  of  payment,  617-634. 
Dividends  on,  635-644. 

Discharge  of,  by  composition  proceedings,  659. 
What  debts  released  by  discharge,  718-757. 
New  promise  to  revive  debt  barred  by  discharge,  758. 

DECEDENT'S  ESTATE, 

Proceedings  in  bankruptcy  cannot  be  instituted  against,  103. 
Interest  of  bankrupt  in,  as  assets,  345. 

DECEIT, 

Right  of  action  for,  vests  In  trustee  in  bankruptcy,  843. 
Claim  for  damages  for,  not  a  provable  debt,  514. 
Judgment  for,  is  provable,  497. 
liabilities  for,  not  released  by  discharge,  744. 

DECREE, 

See  Adjudication. 

DEED  OF  TRUST, 

When  a  fraudulent  preference,  84,  91,  678. 
Lien  of,  when  valid  in  subsequent  bankruptcy,  360. 
Sale  under,  after  adjudication  of  bankruptcy,  391. 
As  "security"  under  bankruptcy  act,  555. 

DEEDS, 

Relating  to  bankrupt's  property  to  pass  to  trustee,  818i 
Fraudulent,  avoidance  of,  at  suit  of  trustee,  467. 
By  trustees,  conveying  property  sold,  483. 

Power  of  court  to  order  cancellation  of,  48S. 

DE  FACTO  CORPORATIONS, 

Liability  to  bankruptcy  proceedings,  143. 

DEFAULT, 

Suffering  judgment  by,  when  a  preference,  579i. 
In  performing  composition,  effect  of,  656. 

DEFENSES, 

To  petition  in  bankruptcy,  what  allowed,  172. 
To  proceedings  to  punish  for  contempt,  78. 
To  order  requiring  surrender  of  property,  230. 
To  trustee's  suit,  428. 

To  suit  to  avoid  conveyance  as  fraudulent,  465w 
To  suit  to  avoid  or  recover  preference,  612. 

DEFICIENCY, 

Secured  creditor's  claim  for,  565. 

Bight  of  secured  creditor  to,  after  composition,  660. 

Effect  of  discharge  on  liability  for,  755. 

DEMAND, 

By  trustee,  not  necessary  before  suing  to  avoid  fraudulent  conyeyAnce^  448. 
Or  suit  to  avoid  or  recover  preference,  609. 

DEMURRER, 

To  petition  in  Involuntary  bankruptcy,  171. 

To  specifications  filed  in  opposition  to  discharge,  697. 
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DEPOSIT  OP  MONEY, 
Trustee  to  make,  810. 
Court  to  designate  depositories,  310. 
To  bankrupt's  credit,  claimable  by  trustee,  318. 
When  regarded  as  trust  fund  in  bankruptcy  of  banker,  86B» 
Equitable  assignment  of>  by  check  or  draft,  862. 
Right  to  set  off  claims  against,  550. 
Set-off  against,  as  voidable  preference,  590. 
To  pay  composition,  652. 

DEPOSITION, 

Takiifjg  of,  in  bankruptcy  proceedings,  261. 
In  proof  of  claim  offered  for  allowance,  531t 

Form  and  sufficiency,  531. 

Acknowledgment,  532. 

DIRECTORS, 

Power  of,  to  put  company  into  bankruptcy.,  145. 
Statutory  liability  of,  for  debts,  not  assets  in  bankruptcy,  1491 
Effect  of  discbarge  of  corporation  on,  761. 

DISCRETION,  JUDICIAL, 
Review  of,  on  appeal,  48. 

As  to  allowing  amendments  to  petition  in  bankruptcy,  168. 
As  to  appointment  of  receiver,  210. 
In  confirmation  or  disproval  of  trustee,  291. 
In  removal  of  trustee  from  office,  296. 
In  allowing  arbitration  or  compromise,  80i» 
In  ordering  reopening  of  estate,  815. 
As  to  approval  of  trustee's  sale,  481. 
As  to  vacating  sales  in  bankruptcy,  48S. 

DISCHARGE  OF  BANKRUPT, 

In  partnership  cases,  131.  ^ 

In  case  of  bankrupt  corporation,  150. 
Right  to  examine  bankrupt  after,  262, 
Effect  of  composition  as,  658. 
General  discussion  of,  662-717. 
Right  to  discharge  in  general,  662. 

Responsibility  for  acts  of  partner,  agent,  or  employ^,  603L 

Effect  of  prior  application  or  decision,  664. 
Parties  entitled  to  oppose,  665. 
Grounds  for  refusal  of,  666. 

Want  of  Jurisdiction,  667. 

Transactions  before  enactment  of  bankruptcy  law,  668. 

Purchasing  consent  of  creditor,  669. 

Fraudulent  or  preferential  transfers,  670. 

Creation  of  fidudasy,  fraudulent,  or  tortious  debts,  671. 

Concealmait  of  property,  672. 

Omissions  in  schedule  and  list  of  creditors,  678. 

Knowledge  and  fraudulent  purpose,  674. 

Omission  by  mistake  or  by  advice  of  counsel,  67S. 

Omission  of  property  without  value,  676. 

Omission  of  doubtful  claims  or  assets,  677« 

False  oath  or  testimony,  678. 

Refusal  to  testify^  678. 
Obtaining  credit  by  false  statements,  679. 

Failure  to  keep  books  of  account,  680. 

Destruction,  mutilation,  or  concealment  of  books,  681« 

Intent  to  conceal  financial  condition,  682. 

Contemplation  of  bankruptcy.,  688. 
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DISCHARGE  OF  BANKRUPT— Continned, 

What  are  proper  books  of  account,  684, 
Time  of  application  for  discharge,  685. 
Petition  for  discharge,  686. 
Notice  of  application  for  discharge,  687. 
Proceedings  In  opposition  to,  688. 

Withdrawal  of  opposition,  689. 

Want  or  failure  of  opposition,  690. 
Time  to  file  specifications  in  opposition,  691. 
Form  and  sufilciency  of  specifications,  692. 

Allegations  of  Icnowledge,  falsity,  and  intent,  693. 

Allegations  as  to  failure  to  keep  books,  694. 

Allegations  as  to  destruction  of  books,  694. 
Signature  and  verification  of  specifications,  695. 
Amendment  of  specifications,  696. 
Exceptions  to  sufficiency  of  specifications,  697. 
Dismissal  for  want  of  prosecution,  698. 
Evidence  on  application  for  discliarge,  699. 

Admissibility,  700. 

Burden  of  proof,  701. 

Weight  and  sufficiency,  702. 
Hearing  and  determination  of  application,  703. 

Powers  and  duties  of  Judge  and  referee,  704. 
Staying  or  suspending  discharge,  705. 
Order  of  discharge,  706. 
Revoking  discharge,  707. 

Time  for  application,  and  laches,  708. 

Grounds  for  revoking,  709. 
Conclusiveness  and  effect  of  discharge,  710. 
Effect  of  discharge  as  to  property  fraudulently  transferred,  711. 

As  to  property  not  scheduled,  711. 
Collateral  impeachment  of  discharge^  712. 
Pleading  discharge,  713-715.        • 

Necessity  of  pleading,  713. 

Who  may  plead,  714. 

Form  and  effect  of  plea,  715. 
Evidence  as  to  discharge,  716. 

Effect  of  refusal  of  discharge  or  failure  to  apply,  717. 
Appeal  from  grant  or  refusal  of,  43. 
What  debts  and  claims  released  by,  718-757. 
Not  to  release  persons  Jointly  liable  with  bankrupt,  747. 
New  promise  to  revive  debt  barred  by,  758-767. 

DISCHARGE  OF  TRUSTEE, 
How  and  when  ordered,  314. 

DISCONTINUANCE, 

Of  proceeding  in  involuntary  bankruptcy,  177. 
Not  by  death  of  bankrupt,  178. 

DISCOUNT, 

Payment  or  charging  of,  not  a  preference,  587. 

DISMISSAL  OF  PETITION, 

In  involuntary  bankruptcy,  177. 
For  want  of  prosecution,  177. 

By  referee,  when  authorized,  64. 
As  breach  of  condition  of  creditors'  indemnity  bond,  208. 
Terminating  liability  on  bankrupt's  forthcoming  bond,  209, 

DISMISSAL  OF  PROCEEDINGS, 

Proposed,  creditors  must  be  notified  of,  177. 
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DISSOLUTION, 

Of  corporation,  not  preventing  bankruptcy  proceeding,  188. 

Adjudication  in  bankruptcy  as  effecting,  146. 
Of  existing  liens  by  adjudication  in  bankruptcy,  878. 

DISTRAINT, 

Landlord's  Hen  under,  preserved  in  bankruptcy,  373. 
Kigbt  to  levy,  after  adjudication,  "391,  610,  620. 

DISTRESS, 

Landlord*s  lien  under,  preserved  in  bankruptcy,  373, 
Right  to  levy,  after  adjudication,  391,  619,  620i 

DISTRIBUTION  OF  ESTATE, 
In  partnership  cases,  123. 
In  compositions,  655. 

See,  also,  Creditors,  Dividends,  PrloritieflL 

DISTRICT  COURTS, 

Constituted  courts  of  bankruptcy,  15. 

Nature  and  extent  of  Jurisdiction  of,  15-^3. 

Powers  of,  are  statutory,  16. 

Are  not  inferior  tribunals,  16. 

Ancillary  Jurisdiction  of,  24. 

Power  to  restrain  state  courts,  29. 

Summary  Jurisdiction  of,  22. 

Jurisdiction  depending  on  residence  of  debtor,  t9. 

Appointmait  of  receiver  by,  210. 

Power  to  call  in  stock  subscriptions,  148. 

Jurisdiction  for  enforcement  of  liens,  387. 

Restraining  actions  on  liens  in  state  courts,  389. 
Jurisdiction  of  suits  by  and  against  trustees,  407-412. 
Enjoining  superseded  assignee  for  creditors,  436. 
Proceedings  to  compel  surrender  of  property  by  assignee,  439. 
Jurisdiction  of  suit  to  avoid  fraudulent  conveyance,  465. 
Jurisdicfion  of  proceedings  for  sale  of  i^ssets,  469,  476. 
Jurisdiction  of  criminal  proceedings,  793. 
Appellate  Jurisdiction  over,  in  bankruptcy,  see  Appeals, 

DISTRICT  JUDGE, 

Powers  and  authority  of,  in  general,  32. 

Disqualification  by  interest,  32. 

Appointment  and  removal  of  trustees  by,  292,  296. 

Confirmation  of  composition  by,  654. 

To  hear  and  determine  applications  for  discharge,  704. 

DISTRICT  OF  COLUMBIA, 

Supreme  court  of,  constituted  a  court  of  bankruptcy,  16w 
Appellate  Jurisdiction  over,  35. 

DIVIDENDS, 

Meaning  of,  in  bankruptcy,  635. 

Funds  for  distribution  as,  636. 

Time  for  declaration  of,  637. 

Proceedings  for  declaration  and  payment  of,  638. 

Creditors  to  have  notice,  275,  638. 

Referee  to  prepare  dividend  sheet,  70,  638. 

Opening  and  setting  aside  order  for,  639. 
Payment  of,  640. 

Assignment  of  right  to  receive,  640. 

Not  subject  to  attachment  or  garnishment,  640. 

Collection  of,  by  receiver,  640. 
Paid  on  claims  afterwards  rejected,  recovery  of,  641. 
Status  of  claims  proved  after  dividend,  642. 
Interest  on,  643. 
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.  DIVIDENDS— Continued,      v 

Unclaimed,  disposition  of,  644. 

Eflfect  of  receipt  of,  on  non-dlschargeable  claims.  7S2* 

DOCKET, 

Of  bankruptcy  cases  to  be  kept  by  derk,  184. 

DOCUMENTS, 

Meaning  of  term  as  used  in  act,  S18. 

Relating  to  bankrupt's  property,  trustee  entitled  to,  818. 

DOMICILE, 

Jurisdiction  as  depending  on,  19. 

Of  corporation,  33,  132. 

Allegation  of,  in  involuntary  petition,  160. 
Of  bankrupt  as  determining  right  to  exemptions^  240. 
Eligibility  of  trustee  as  depending  on,  285. 

DORMANT  PARTNERS, 

Liability  to  adjudication  In  bankruptcy,  112. 

DOWER, 

Of  bankrupt's  wife  not  divested  by  trustee's  sale,  472. 
Of  widow  of  bankrupt  dying  pending  proceedings,  256. 
Interest  or  estate  in,  as  assets  in  bankruptcy,  351. 

Wife  of  bankrupt  not  estopped  to  claim,  by  Joining  in  fraudulent  cxmreyBnod^ 
407. 

DRAFT, 

As  equitable  asslgnmait  of  funds,  862. 

DRAWER  OF  BILLS, 

Bankrupt's  liability  as,  a  provable  debt,  496,  505. 

DUB  PROCESS  OF  LAW, 

Constitutionality  of  bankruptcy  act,  with  reference  to,  2. 

DUPLICATE, 

Petitions  in  involuntary  bankruptcy  required  to  be  in,  16S. 

DURESS, 

No  excuse  for  giving  preference,  602. 

E 

EDUCATIONAL  CORPORATIONS, 

Not  liable  to  proceedings  in  bankruptcy,  142. 

ELECTION, 

Of  trustee,  how  conducted,  286. 

By  trustee,  as  to  acceptance  or  abandonment  of  property,  Z2U 
As  to  claiming  property  fraudulentiy  conveyed,  447* 

ELECTRIC  LIGHT  COMPANIES, 

Liability  of,  to  proceedings  in  bankruptcy,  140. 

ELIGIBILITY, 

To  office  of  referee  In  bankruptcy,  6L 
Of  receivers  in  bankruptcy,  210. 
.    Of  trustees  in  bankruptcy,  285. 

EMBEZZLEMENT, 

Actions  for,  not  stayed  on  bankruptcy  of  debtor,  189. 

By  trustee  in  bankruptcy,  as  ground  for  removal,  293,  296L 

As  criminal  offense,  311,  792. 
Debts  created  by,  as  provable  claims,  511,  514. 

Payment  of,  as  voidable  preference,  583. 

Not  released  by  discharge,  729. 
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EMPLOTtiS, 

Of  bankrupt,  not  conntcd  In  computing  number  of  creditors  who  must  join 

In  petition,  156. 
Wages  of,  have  priority,  626. 

Proving  claims  for  damages  for  breach  of  contract,  495. 
Acts  of,  as  afTecting  bankrupt's  right  to  discharge,  663. 

EQUITABLE  DEMANDS, 

Provable  in  bankruptcy,  498. 

EQUITABLE  JURISDICTION, 
Of  courts  of  bankruptcy,  23. 
Of  circuit  courts  of  appeals  on  appeal,  41. 

On  petition  for  revision,  45. 
Suits  In  equity  by  trustee  in  bankruptcy,  401« 

EQUITABLE  LIENS, 

Recognition  and  enforcement  of,  in  bankruptcy,  364. 
As  "securities"  under  bankruptcy  act,  555. 
Enforcement  of,  not  a  preference,  585. 

EQUITY  OP  REDEMPTION, 

In  property  mortgaged  by  bankrupt,  vests  In  trustee,  82SL 
Sale  of,  by  trustee  in  bankruptcy,  470. 
Release  of,  as  voidable  preference,  581. 

ESTATES  IN  BANKRUPTCY, 

Closing  and  reopening,  315. 

What  constitutes  assets  of,  318. 

Trustee's  suits  to  recover  assets,  382-432. 

Effect  of  reopening,  on  statute  of  limitations,  422. 

Trustee's  sale  of  assets  of,  469: 

Proof  and  allowance  of  claims  against,  524-548. 

Declaration  and  payment  of  dividends,  635-644. 

ESTOPPEL, 

To  petition  In  bankruptcy  against  debtor,  155. 

Effective  against  bankrupt,  also  binds  trustee,  816,  852,  3621 

Against  creditor  to  prove  claim,  489. 

EVIDENCE, 

Review  of,  on  appeals  in  bankruptcy,  57. 
Taken  at  examinations,  to  be  reported  by  referee,  72» 
.    On  issue  of  insolvency,  174. 
On  examination  of  debtor  as  to  solvency,  175. 
Burden  of  proof,  in  general,  176. 
Adjudication  In  bankruptcy,  conclusiveness  of,  182. 

Not  impeachable  collaterally,  182. 
To  Justify  appointment  of  receiver,  210. 
To  sustain  order  requiring  surrender  of  property,  229. 
On  disputed  claims  to  exemptions,  253. 
Examination  of  witnesses  in  bankruptcy,  257-274. 
Taking  of  depositions,  261. 

Elicited  at  examination  in  bankruptcy,  use  and  effect  of^  272; 
Order  approving  trustee's  bond  as  evidence  of  tittle,  316* 
In  suits  by  trustees  in  bankruptcy,  430. 
In  actions  against  trustees,  431. 
In  suits  to  avoid  fraudulent  conveyances,  466. 
On  objections  to  allowance  of  claims,  540. 
In  suits  to  avoid  preferences,  614. 
False  oath  or  testimony  of  bankrupt  as  bar  to  discharge,  678. 

Refusal  of  bankrupt  to  testify,  678. 
On  application  for  discharge,  699. 

Admissibility,  700. 
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EVIDENCE— Continued, 

Burden  of  proof,  701. 

Weight  and  sufficiency,  702. 
Conclusiveness  of  order  of  discharge,  710. 
Evidence  as  to  grant  of  discharge,  716. 
In  action  on  new  promise  to  pay  discharged  debt,  767* 
In  criminal  prosecutions  under  bankruptcy  law,  795. 

EXAMINATIONS  IN  BANKRUPCTY, 
Statutory  provisions  as  to,  257. 
At  what  stage  may  be  ordered,  257. 
Who  may  apply  for,  258. 
Application  and  order  for,  and  notice,  250. 
Process  to  secure  attendance  of  witnesses,  260. 
Examination  of  non-resident  witness,  261. 

Foreign  witnesses,  261. 
Parties  subject  to  examination,  262-264. 

The  bankrupt,  262. 

Examination  as  to  solvency,  175. 
Elxamination  before  adjudication,  262. 
Examination  after  dischailg^e,  262. 
Second  examination,  265. 
On  offer  of  composition,  647. 

Wife  of  bankrupt,  263. 

Other  witnesses,  264. 
Conduct  of  examination,  266. 

Right  to  counsel,  267. 
Objections  to  questions  and  rulings  thereon,  268^ 
Scope  of  the  inquiry,  269. 
Privileged  communications,  270. 
Self -criminating  testimony,  271. 
Use  and  effect  of  evidence  elicited,  272. 
Witness  fees  and  costs  of  examination,  273. 
Contempts  by  witnesses,  274. 
On  offer  of  terms  of  composition.  647. 
False  testimony  in,  as  ground  for  refusing  discharge,  678. 
Refusal  of  bankrupt  to  testify  bars  right  to  discharge,  678. 

EXCHANGE, 

Of  securities,  not  a  preference,  686. 

EXECUTION. 

Levy  of,  on  property  in  tustody  of  bankruptcy  court,  26,  191,  199. 
Suffering,  or  failing  to  discharge,  as  act  of  bankruptcy,  86. 
Restraining,  before  adjudication,  206. 

Lien  of,  how  affected  by  subsequent  bankruptcy  of  debtor,  377. 
To  enforce  judgment  against  trustee  in  bankruptcy,  396. 
'stay  of,  on  judgment  barred  by  discharge,  756. 

EXECUTORS  AND  ADMINISTRATORS, 

Proceedings  in  involuntary  bankruptcy  against,  104. 
Of  deceased  bankrupt,  substitution  as  parties,  169. 
In  what  cases  are  regarded  as  fiduciary  debtors,  731« 

EXECUTORY  CONTRACTS, 

Damages  for  breach  of,  a  provable  debt,  495. 

EXEMPT  PROPERTY, 

Conveyance  of,  not  voidable  by  trustee  as  fraudulent,  456. 
Transfer  of,  not  voidable  preference,  575,  580. 
Not  excluded  in  computing  assets  of  alleged  bankrupt,  173. 
See,  aLso,  "Exemptions." 
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EXEKPnONS, 

Allowance  and  allotment  of,  to  bankrupt,  238-255. 
Provisions  as  to,  not  unconstitutional,  2. 
Exemptions  under  federal  laws,  238. 

Pension  money,  239. 
Exemptions  under  state  laws,  240. 

Exemption  by  value,  241. 

Exemption  of  specific  property,  242. 
Policies  of  life  insurance,  243. 
Homestead  exemption,  244. 
Forfeiture  of,  246. 
Abandonment  and  waiver  of,  247. 
Rights  and  remedies  of  creditors  holding  waivers,  248. 
Liens  and  claims  against  exempt  property,  249. 

Claims  for  unpaid  purchase  money,  250. 
Jurisdiction  of  bankruptcy  court  as  to,  251. 
Claim  for,  252. 

Setting  apart  exempt  property,  253. 

Sale  of  property  and  allowance  of  exemptions  out  of  proceeds,  254. 
Exemptions  in  partnership  cases,  255. 
Dower  and  allowances  to  bankrupt's  widow,  256. 

EXPECTANT  ESTATES,  ^ 

As  assets  in  bankruptcy,  327. 

EXPENSES, 

Of  administering  estates,  allowance  of,  308,  776. 

To  have  priprity,  623. 
Of  referees,  account  and  allowance  of,  77. 
-    Of  receivership,  216. 

When  chargeable  against  exempt  property,  258. 
Of  examinations  in  bankruptcy,  273. 
Trustee  may  demand  indemnity  against,  283. 
Allowance  of,  to  superseded  assignee  for  creditors,  444. 
Of  trustee's  sale  payable  out  of  proceeds,  484. 
Allowance  of,  in  connection  with  provable  claim,  504. 

EXPUNGING, 

Of  proved  claims,  grounds  for,  and  proceedings,  542. 
Proved  claim  of  preferred  creditor,  604. 

EXTORTION, 

As  criminal  offense  under  bankruptcy  law,  790. 
EXTRADITION  OF  BANKRUPT, 

Jurisdiction  of  bankruptcy  court  as  to,  232. 

When  ordered,  232. 

F 

FACTORS, 

Reclamation  of  property  held  by  bankrupt  as,  356. 
Validity  of  lien  of,  as  against  subsequent  bankruptcy,  364. 

Enforcement  by  sale  of  goods,  391. 
Debts  of,  not  created  in  a  fiduciary  capacity,  736. 

PACTS, 

Review  of,  on  appeal,  55. 

Referee's  decision  on,  effect  of,  on  review  by  court,  76. 

"FAIR  VALUATION," 

Of  assets  of  alleged  bankrupt,  meaning  of  term,  178. 

FALSE  IMPRISONMENT, 

Claim  for  damages  for,  not  a  provable  debt,  514. 
Not  released  by  discharge,  741. 
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FALSB  PRETENSDS, 

Judgments  In  actions  for,  not  released  by  discharge,  744. 
Obtaining  property  by,  as  ground  for  refusing  discharge,  679l 

FALSB  REPRESENTATIONS, 

Debts  created  by,  not  released  by  discharge,  744. 

FALSB  STATEMENTS  IN  WRITING, 

Obtaining  property  on  credit  by,  bars  right  to  discharge^  079s 

FARMERS, 

Not  subject  to  involuntary  bankruptcy,  106. 
Amenability  to  state  insolvency  laws,  9. 

FEDERAL  COURTS, 

Jurisdiction  of,  exclusive  for  certain  purposes,  17« 

FEES, 

Of  clerks  of  court,  in  bankruptcy  cases,  776^ 

Of  marshals,  216,  777. 

Of  receivers  In  bankruptcy,  216,  777. 

Of  trustees  in  bankruptcy,  778, 

Of  referees  in  bankruptcy,  779, 

Of  attorneys  in  bankruptcy  cases,  781* 

Attorney  for  bankrupt,  782. 

Attorneys  for  creditors,  783. 

Attorney  for  receiver,  784. 

Attorney  for  trustee,  309,  785. 
Collection  of,  by  clerk  on  filing  petition,  165. 
Of  witnesses  at  bankruptcy  examinations,  273. 
Accrued  under  liens  dissolved  by  bankruptcy,  payment  of,  S8(k 
Allowance  of,  to  superseded  assignee  for  creditors,  444. 
When  payable  out  of  proceeds  of  trustee's  Bale,  484. 
To  have  priority  of  payment,  623. 
Deposit  of  filing  fees,  768. 

FEME  COVERT, 

When  liable  to  be  adjudged  bankrupt,  100. 
See,  also,  Wife  of  Bankrupt. 

FIDUCIARY  DEBTS, 

Not  released  by  discharge,  729. 

Who  are  fiduciary  debtors,  730-740. 

Pending  action  on,  not  stayed  on  bankruptcy  of  debtor,  189. 

Not  released  by  composition,  659. 

Existence  of,  not  ground  for  refusing  discharge,  67L. 

FILING, 

Of  petition  in  bankruptcy,  165. 

Of  proofs  of  claims,  533. 

Of  petition,  time  of,  with  reference  to  voidability  of  preference,  608L 

Of  lien,  time  of,  as  affecting  voidability  of  preference,  594. 

Deposit  of  filing  fees,  768. 

FINDINGS  OP  FACT, 

Required  on  appeal  to  U.  S.  Supreme  Court,  89. 
Effect  of,  on  appeal  to  circuit  court  of  appeals,  57. 
By  referee,  effect  of,  on  review  by  court,  76. 

FINE, 

As  punishmnet  for  misdemeanor,  not  a  provable  debt,  616. 
Not  released  by  discharge,  726. 

FIXTURES, 

When  claimable  by  trustee  as  assets,  318. 
Rights  of  purchaser  at  trustee's  snle  as  to,  480. 
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FOROIBLB  DETAINER, 

Judgment  in,  not  released  by  discharge,  741. 

FORECLOSURE, 

Of  mortgages,  effect  of  bankruptcy  on  right  to,  39<X 
By  secured  creditor,  667. 

Obtaining  leave  of  bankruptcy  court,  568. 

Proceedings  for,  when  stayed  or  enjoined,  56di 

Redemption  by  trustee,  570. 

FOREIGN  ADJUDICATIONS, 

Rights  of  domestic  creditors  in  case  of»  14* 
Effect  of  discharge  in,  14. 

FOREIGN  ASSIGNEE, 

In  bankruptcy,  suits  by,  895. 

FOREIGN  COUNTRIES, 

Property  of  bankrupt  in,  as  assets,  319. 

FOREIGN  CREDITORS, 

May  prove  claims  in  bankruptcy,  488.  , 

Claims  of,  when  bacced  by  discharge,  723. 

FORFEITURES, 

Proof  and  allowance  of  claims  for,  515. 
Forfeiture  of  bankrupt's  right  to  exemptions,  248. 

FORGERY, 

Liability  of  bankrupt  on  forged  indorsement,  505. 

FORMS, 

Prescribed  by  United  States  Supreme  Court,  30. 
For  petitions  in  bankruptcy,  159. 
For  adjudication  in  bankruptcy,  181. 
For  warrant  to  marshal  and  indemnity  bond,  201« 
.  F^r  schedule  and  list  of  creditors,  222. 

FORTHCOMING  BOND, 

Right  of  trustee  to  sue  on,  400. 

Surety  on,  not  released  by  discharge  of  principal,  74B- 

FRANCHISE, 

Owned  by  bankrupt  passes  to  trustee,  336. 
Of  corporation  as  assets  in  bankruptcy,  147. 

FRATERNAL  BENEFIT  SOCIETIES, 

Liability  to  involuntary  bankruptcy,  143. 

FRAUD, 

May  be  set  up  by  creditors  opposing  adjudication,  170. 

As  defense  to  petition  in  bankruptcy,  172. 

As  ground  for'  impeaching  adjudication  collaterally,  182. 

As  ground  for  vacating  adjudication,  183. 

Actions  founded  on,  not  stayed  on  bankruptcy  of  debtor,  188L 

Of  bankrupt,  as  forfeiting  right  to  exemptions,  246. 

In  election  of  trustee,  290,  291. 

Property  procured  by  bankrupt  by,  reclamation  of,  360. 

Concealed,  application  of  statute  of  limitations  to,  418. 

Vitiating  trustee's  sale,  478. 

Of  creditor,  bars  proof  of  claim,  490. 

Debts  created  by  bankrupt's,  as  provable  claims,  511. 

Judgment  in  action  for,  is  provable,  497. 

Effect  of,  as  vitiating  composition,  651,  657. 

As  affecting  bankrupt's  right  to  discharge,  669-679. 

As  ground  for  revoking  discharge,  709. 

Collateral  impeachment  of  discharge  for,  712. 

Debts  created  by  bankrupt's,  not  released  by  discharge,  743. 
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FRAUDULENT  CONVEYANCES, 
As  acts  of  bankruptcy,  82. 
Allejiration  of,  In  involuntary  petition,  160. 
Receiver  not  authorized  to  sue  for  vacation  of,  24.4. 
As  forfeiting  bankrupt's  right  to  exemptions,  246. 
Form  of  action  to  vacate,  401. 
Issue  as  to,  not  triable  summarily,  403. 
Jurisdiction  of  actions  to  set  aside,  410,  465. 
Voidable  by  trustee  in  bankruptcy,  445-468- 

Statutory  provisions,  445. 

Rights  of  trustee  as  to  fraudulent  transfers,  446. 

Election  by  trustee  to  sue  or  not,  447. 

Trustee's  right  of  action  exclusive,  448. 
Conditions  precedent  to  trustee's  action,  449. 

Proof  of  debts  and  insulficiency  of  assets,  450. 
Nature  and  form  of  transaction,  451. 
Sales  of  merchandise  in  bulk,  452. 

"Preference"  and  "fraudulent  transfer'*  distinguished,  458. 
Transfers  void  under  state  laws,  454. 

Transfers  fraudulent  as  to  partnership  or  Indlyidual  ctfteditors,  40S. 
Property  or  rights  transferred,  456. 
Time  of  conveyance  or  transfer,  457. 
Insolvency  of  debtor,  458. 
Inteotion  of  debtor,  459. 

Intention  as  to  future  creditors,  460. 

Consideration,  461. 

Knowledge,  bad  faith,  or  participation  of  transferee,  462. 

Rights  and  liabilities  of  transferees,  463. 

Rights  of  bona  fide  purchasers,  464. 

Jurisdiction,  form  of  action,  parties,  pleading,  465. 

Burden  of  proof  and  evidence,  466. 

Nature  and  extent  of  trustee's  recovery,  467. 

Rights  of  creditors  in  property  or  fund  recovered,  468. 
When  constitute  bar  to  discharge  of  bankrupt,  670. 
When  made  criminal,  787. 

FUGITIVE  FROM  JUSTICE, 

Jurisdiction  of  proceedings  in  bankruptcy  against,  lO. 
Trustee  becoming,  vacates  office,  293. 

FUNDS, 

Of  estjate,  to  be  deposited  by  trustee,  310. 
Court  to  designate  depositories  for,  310. 

FUTURE  ADVANCES, 

Giving  security  for,  not  a  preference,  584. 


G 

GAMBLING  CONTRACTS, 

Not  provable  as  debts  In  bankruptcy,  517. 

GAMING, 

Right  of  action  for  money  lost  at,  vests  in  trustee,  843. 

GARNISHMENT, 

Of  debtor's  property,  when  dissolved  by  adjudication  in  bankruptcy,  876L 

Of  debtor's  property  after  adjudication  in  bankruptcy,  199. 

Of  property  in  custody  of  receiver,  213. 

Trustee  not  subject  to,  399. 

Dividends  ordered  but  not  paid  are  not  subject  to,  399,  640. 

Release  of,  by  discharge  in  bankruptcy,  753. 
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GAS  COMPANIES, 

Liability  of,  to  proceedings  in  bankruptcy,  140. 

GENERAL  ISSUE, 

As  plea  to  petition  in  involuntary  banlsruptcy,  171. 

GENERAL  ORDERS, 

In  bankruptcy,  prescribed  by  Supreme  Court,  30. 

GOOD-WILL, 

As  an  asset  in  bankruptcy,  339. 

Passes  to  purchaser  of  business  from  trustee,  480. 

GUARANTY, 

Bankrupt's  liability  on  contract  of,  a  provable  debt,  505. 
Guarantor  of  bankrupt,  paying  debt,  may  prove  claim,  600. 

Entitled  to  subrogation,  506. 
Of  third  party  is  not  a  security  within  the  act,  559. 
Guarantor  as  "creditor"  in  fraudulent  preference,  577. 
Guarantor  of  bankrupt  not  released  by  composition,  661. 

Nor  by  discharge  of  bankrupt,  748. 

GUARDIANS, 

Proceedings  in  bankruptcy  against,  104. 
For  insane  bankrupt,  appointment  of,  168. 
Debts  due  from,  when  preferred  claims,  632. 
Not  released  by  discharge,  731. 

H 

HABEAS  CORPUS, 

For  release  of  bankrupt  arrested  on  civil  process,  234. 
To  bring  up  imprisoned  bankrupt  for  examination,  260. 

HEARINGS, 

See  Examinations. 

HIRING  OF  PERSONS, 

Damages  for  breach  of  contract  of,  as  provable  claim,  495. 
Wages  as  preferred  claims,  626. 

HOMESTEAD, 

Exempt  to  bankrupt,  244. 

Liens  against,  249. 

Claim  for,  252. 

Setting  apart,  253. 

Transfer  of,  not  a  preference,  576. 

HUSBAND  AND  WIFE, 

Joint  petition  in  bankruptcy  by,  97. 

See,  also,  Married  Women ;   Wife  of  Bankrupt. 

I 

IGNORANCE  OF  LAW, 

No  defense  in  suit  to  recover  preference,  612. 

ILLEGAL  CONTRACTS, 

Not  provable  as  debts  In  bankruptcy,  517. 

IMMORAL  CONSIDERATION, 

Claims  founded  on,  not  provable  in  bankruptcy,  517. 

INADEQUACY  OF  PRICE, 

As  ground  for  vacating  trustee's  sale  in  bankruptcy,  485. 

INCRIMINATING  TESTIMONY, 

Privilege  of  witness  in  bankruptcy  examination  against,  271. 

INCUMBRANCES, 

See  Liens.  •• 
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INDEBTEDNESS, 

Amount  of,  necessary  to  jurisdiction  In  Inyoluntary  cases,  20^  10OL 
In  partnership  cases,  127-130. 

What  are  partnership  debts,  127. 

What  are  separate  debts  of  partners,  128. 

Joint  and  several  liability,  double  proof,  129. 

Claims  of  partners  against  firm  and  each  other,  130. 
List  of,  to  be  filed  by  bankrupt,  225. 
Of  third  persons  to  bankrupt,  as  assets,  340. 
Nature  and  kinds  of,  provable  in  bankruptcy,  487,  491. 
Mutual,  set-off  of,  in  bankruptcy,  544. 

INDIANS, 

Amenability  of,  to  bankruptcy  law,  99. 

INDICTMENT, 

In  prosecution  under  bankruptcy  act,  794. 

INDORSEMENT, 

Of  bankrupt's  note,  not  a  security  within  the  act,  558. 
Liability  of  bankrupt  indorser  as  provable  claim,  505.  I 

Rights  of  bankrupt's  indorser,  506.  | 

indorser  as  "creditor"  in  fraudulent  preference,  677.  i 

INDORSER,   ♦  i 

Bankrupt's  liability  as,  a  provable  debt,  505. 
For  bankrupt,  right  to  prove  claim,  506. 
As  "creditor"  in  fraudulent  preference,  577. 
Not  released  by  composition  with  bankrupt's  creditors^  661, 

Nor  by  bankrupt's  discharge,  747. 
Claim  against  bankrupt,  how  affected  by  discharge,  720. 

INFANT, 

Cannot  be  adjudged  a  bankrupt,  102. 

Child  of  bankrupt,  his  acquisitions  as  assets  of  bankrupt,  350. 

INFORMATION, 

Prosecution  of  offenses  against  bankruptcy  act  by,  794. 

INFORMER, 

Right  of,  to  share  in  i)enalty,  not  a  provable  debt,  515. 

INJUNCTION, 

To  restrain  creditors  from  prosecuting  actions  in  state  courts,  29. 
Will  not  issue  from  state  court  to  prevent  filing  of  petition  in  voluntary  bank- 
ruptcy, 3. 
Appeal  from  interlocutory  order  granting,  41. 
Jurisdiction  of  referee  to  grant,  68. 

To  stay  pending  suits  against  bankrupt  in  state  courts,  187. 
To  prevent  waste  of  property  by  alleged  bankrupt,  204. 
To  prevent  interference  with  property  pending  adjudication,  20Si. 
Forbidding  levy,  sale,  or  replevin  pending  adjudication,  206. 
•  To  prevent  arrest  of  bankrupt  on  civil  process,  233. 
To  restrain  foreclosure  of  liens  in  state  courts,  389,  669. 
Grant  of,  in  trustee's  suit  to  recover  assets,  426. 
.    Does  not  lie  to  prevent  collection  of  assets,  396. 
To  restrain  suits  against  trustee,  398. 

Against  assignee  for  creditors,  on  bankruptcy  of  assignor,  436. 
To  restrain  suits  pending  composition  proceedinpjs,  658. 
To  restrain  execution  on  Judgment  barred  by  discharge,  706. 

INQUIRY, 

Duty  of  preferred  creditor  to  make,  599. 

INSANITY. 

As  dofonae  to  petition  In  bankruptcy,  101. 
Of  bankrupt,  does  not  abtite  proroodinirs,  177. 
Of  partner,  effect  on  Jurisdiction  of  firm,  109. 
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INSOLVENCY, 

When  essential  to  commission  of  act  of  bankruptcy,  81» 
What  constitutes,  in  partnership  casea,  114. 
Meaning  of,  as  used  in  bankruptcy  law,  173. 
Issue  of,  in  involuntary  cases,  173. 

Proof  of  solvency  or  insolvency,  174. 

Examination  of  debtor  as  to,  175. 
Allegation  of,  In  involuntary  petition,  160. 

As  affecting  validity  of  lien  in  subsequent  bankruptcy  proceedings,  879L 
As  affecting  validity  of  alleged  fraudulent  transfer,  458. 

Grantee's  knowledge  of,  462. 
As  essential  to  creation  of  voidable  preference,  5d5. 

Creditor*s  knowledge  or  notice  of,  597. 

INSOLVENCY  LAWS, 

Of  states,  validity  of,  in  general,  6. 

Suspended  by  national  bankruptcy  act,  7. 

What  state  laws  affected,  8. 

As  to  cases  not  covered  by  bankruptcy  law,  9. 

Laws  regulating  assignments  for  creditors,  10. 

Practical  effect  of  suspension  of  state  laws,  U. 

Pending  proceedings  under  state  laws,  12. 

Priorities  given  by,  when  recognized  in  bankruptcy,  6S2» 

INSTRUCTIONS, 

In  suits  to  recover  preferences,  615. 

INSURANCE, 

Of  bankrupt's  property  by  receiver,  211. 

By  trustee  in  bankruptcy,  301. 
Exemption  of  policies  of  life  insurance,  243. 
Life  policies  as  assets,  348. 
Assignment  of,  as  preference,  578. 

INSURANCE  COMPANIES, 

Cannot  file  petition  in  voluntary  bankruptcy,  97« 
Not  subject  to  involuntary  proceedings,  138. 

INTENT, 

As  affecting  voidability  .of  preference,  596. 

Creditor's  knowledge  of,  597. 
As  affecting  right  to  prove  preferred  claim,  605. 
To  conceal  financial  condition,  as  affecting  right  to  discharge,  682i 

INTEREST, 

Constitutes  part  of  provable  debt,  503. 

Accruing  after  adjudication,  not  provable,  503. 

Disqualification  of  referee  by  reason  of,  62. 

Allowed  secured  creditor  on  trustee's  sale  of  property  incumbered,  484b 

Secured  creditor's  claim  for,  565. 

On  dividends  delayed  or  withheld,  643. 

On  discharged  debt  revived  by  new  promise  to  pay,  766. 

INTERVENTION, 

In  proceedings  in  bankruptcy,  169. 
Of  trustee  in  pending  suits  in  state  courts,  198. 
In  suits  to  foreclose  liens,  388. 

INTOXICATING  LIQUORS, 

Illegally  sold,  price  of,  not  a  provable  debt,  517. 

INVENTORY  OF  ESTATE, 

Bankrupt  to  make  and  file,  221. 
Made  by  trustee,  300. 

jBlk.Bkb.(3d  Ed.)— 114 
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INVOLUNTARY  BANKRUPTCY, 
Apt^eal  from  adjudication  in,  42. 
What  is  an  act  of  bankruptcy,  79* 
Who  are  subject  to,  98-lOd. 
In  partnership  cases,  115. 
In  corporation  cases,  132-150. 
Creditors  entitled  to  file  petition  in,  153. 
Requisites  of  petition  in,  15&-163. 
Limitation  of  time  for  filing  petition,  164. 
Service  of  process  and  notice,  166,  167. 
Parties  in,  168. 

Intervention  and  substitution  of  parties,  169. 

Persons  entitled  to  oppose  adjudication,  170. 
Defenses  and  grounds  of  opposition,  172. 
Issue  of  insolvency,  173-175. 
Death  or  insanity  of  bankrupt,  178. 
Trial  by  Jury  in,  179. 
Adjudication  in,  181. 

Conclusiveness  and  effect,  182. 

Vacating  and  setting  aside,  183. 
Provisional  seizure  of  alleged  bankrupt's  property,  201. 
Appointment  of  receiver,  210. 

IRRIGATION  COMPANIES, 

Liability  of,  to  bankruptcy  proceedings,  140. 


JEWELRY, 

When  claimable  by  bankrupt  as  exempt,  242. 

JOINDER  OF  PARTIES, 

In  voluntary  petition  in  bankruptcy,  97. 

In  involuntary  petition,  156.* 

Withdrawal  of  petitioners,  158. 

Intervention  and  substitution  of  parties^  169. 

For  purpose  of  opposing  petition,  170. 

Intervention  of  trustee  in  pending  suits  in  state  courts,  lOSo 

In  actions  by  and  against  trustees,  423,  424. 

In  suit  to  avoid  fraudulent  conveyance,  465. 

JOINT  ADVENTURES, 

Debts  arising  out  of,  not  fiduciary  debts,  738. 
See,  also.  Partners. 

JOINT  DEBTS, 

Right  of  set-off  as  to,  549. 

Of  bankrupt  and  another,  effect  of  discharge  on,  747. 

JOINT  PARTIES, 

Proof  of  claims  against  estates  of,  507. 

JOINT-STOCK  COMPANIES, 

When  subject  to  bankruptcy  law,  143. 

JOINT  TRUSTEES, 

Rights  and  duties  of,  312. 

JUDGE, 

See  District  Judge. 

JUDGMENTS, 

In  bankruptcy  proceedings,  when  appealable,  41-44. 
SuflffTing  or  permitting,  as  act  of  bankruptcy,  86. 
Confession  of.  as  act  of  bankruptcy,  90. 
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JUDGMENTS— CJontlnned, 

In  bankrupt's  favor,  as  assets  in  bankruptcy,  340. 

Lien  of,  when  dissolved  by  adjudication  in  bankruptcy^  877* 

Against  trustee,  bow  enforced  and  collected,  896. 

As  provable  claims  in  bankruptcy,  497. 

For  torts,  are  provable  debts,  497. 

Dormant,  not  provable,  516. 

Recovered  by  trustee,  set-off  against,  552. 

As  "securities"  under  bankruptcy  act,  556. 

As  preferences,  579. 

Effect  of  discharge  on  rights  of  Judgment  creditor,  706L 

Cancellation  of  judgment  released  by  discharge,  757. 

JUDICIAL  NOTICE, 

State  courts  will  take,  of  national  bankruptcy  law,  13. 

JURISDICTION, 

Of  courts  of  bankruptcy,  15-33. 
Creation  of  courts  of  bankruptcy,  15. 
General  Jurisdiction  of  bankruptcy  courts,  16. 

Exclusive  in  bankruptcy  matters,  17. 

Territorial  limits  of,  la 
Jurisdiction  depending  on  residence  or  domicile,  19. 

On  amount  of  debtfs  20. 
Jurisdiction  of  bankrupt's  person,  21, 
Summary  Jurisdiction,  22. 
Equitable  powers  and  Jurisdiction,  23. 
Ancillary  Jurisdiction,  24. 

Jurisdiction  to  reverse  or  set  aside  former  proceedings,  2S» 
Conflicts  of  Jurisdiction  with  state  courts,  26. 

Appointment  of  receiver  by  state  court,  27. 

Property  in  possession  of  sheriff,  28. 
Power  to  enjoin  proceedings  in  state  courts,  29. 
Rules  of  practice,  30. 

Powers  and  authority  of  Judge  of  bankruptcy  court,  32. 
Priority  of  petitions  and  transfer  of  causes,  A 
Appellate  and  revisory,  see  Appeals. 

Of  referees  in  bankruptcy,  65. 

SurpoQder  or  reclamation  of  property,  67. 
Grant  of  injunction,  68. 
Appointment  of  receiver,  69,  210. 
For  sequestration  of  property  before  adjudication,  20L 
Appointment  of  receiver,  210. 

Of  bankruptcy  court  over  exempt  property  of  bankrupt,  251. 
For  appointment  of  trustee,  292. 
Of  actions  on  trustees*  bonds,  294. 
For  removal  of  trustee,  296. 

For  enforcement  of  existing  liens  on  bankrupt's  property,  387. 
To  restrain  foreclosure  of  liens  in  state  courts,  389. 
In  bankruptcy  of  partnership,  108. 
In  bankruptcy  of  corporations,  132. 
Actual  notice  to  creditors  not  essential  to,  167. 
Decree  in  bankruptcy  conclusive  as  to,  182. 
Want  ot,  as  defense  to  involuntary  petition,  172. 

As  ground  for  vacating  adjudication,  183. 

As  ground  for  impeaching  adjudication  collaterally,  182. 
Of  actions  by  and  against  trustees,  406. 

Statutory  provisions,  406. 

Jurisdiction  of  court  of  bankruptcy,  407. 

Claims  on  property  in  custody  of  court,  408. 

Independent  suits  against  third  persons,  409. 
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JURISDICrriON— Continued, 

Preferences  and  fraudulent  conveyances,  410. 

Suits  which  bankrupt  could  not  have  maintained,  411« 

Consent  or  waiver  of  objections,  412. 

Federal  courts  in  other  districts,  413. 

Jurisdiction  of  state  courts,  414. 

Conflicting  Jurisdiction,  415. 
Of  proceedings  against  assignee  for  creditors,  438,  430. 
Of  claims  and  accounts  of  assignee  for  creditors,  444* 
Of  suit  to  avoid  fraudulent  conveyance,  465. 
To  order  sale  of  property  free  of  liens,  47L 
To  authorize  private  sale  by  trustee,  476. 
Over  purchaser  at  trustee's  sale,  479,  482. 
To  determine  claims  to  proceeds  of  sales,  484. 
Of  suits  to  avoid  or  recover  preferences,  608. 
Want  of,  as  ground  for  refusing  discharge,  667. 
To  hear  and  determine  application  for  discharge,  704. 
To  revoke  discharge,  707. 

Collateral  impeachment  of  discharge  for  want  of,  712L 
Of  criminal  prosecutions  under  bankruptcy  act,  7d3« 

JURY, 

Questions  for,  in  suits  to  recover  preferences,  615. 

JURY  TRIALS 

On  petition  in  involuntary  bankruptcy,  179. 
Writ  of  error  to  review,  40. 

K 

KNOWLEDGE, 

Of  debtor's  insolvency,  effect  on  lien,  379. 

As  affecting  rights  of  grantee  under  alleged  fraudulent  comreyanoe,  462. 
As  affecting  validity  of  preference,  597. 
Allegations  of,  in  opposition  to  discharge,  698. 

Of  bankruptcy  proceedings,  by  owner  of  unscheduled  claims,  effect  of  dis- 
charge, 728. 

H 

L 

IjABor  claims. 

To  have  priority  of  payment,  626. 

LACHES, 

Barring  right  to  bring  petition  for  revision,  49. 

Appeal  from  referee  to  court,  74. 

Riglit  to  move  to  vacate  adjudication,  183. 

Right  to  object  to  allowance  of' exemptions,  253. 

To  apply  for  reopening  of  estate,  315. 
Of  trustee,  in  neglecting  to  claim  property,  821. 

As  defense  to  suit  by  him.  421. 
Of  creditor  bars  proof  of  claim,  494. 
Barring  right  to  move  for  expunging  of  claim,  642. 
Barring  right  to  move  for  revocation  of  discharge,  708L 

LANDLORD  AND  TENANT, 
See  Leases;   Rent. 

LEASES, 

Assumption  or  rejection  of,  by  trustee,  307. 
Property  under,  as  assets  in  banlcruptcy,  326. 
Rights  and  remedies  of  bankrupt's  lessor,  519. 

Landlord's  Hen,  520. 

Rent  to  accrue  after  adjudication,  521. 

Occupation  and  use  of  premises  by  trustee,  622. 

Damages  for  breach  of  covenant,  62?>. 
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USAVE  OF  OOURT, 

To  conUnne  pending  suit  against  bankrupt  In  .state  court,  188. 

To  sue  receiver  in  bankruptcy,  214. 

For  trustee  to  institute  suit,  394. 

For  bringing  suit  against  trustee,  397. 

To  foreclose  mortgage  on  bankrupt's  property,  568. 

LEGACIES, 

To  bankrupt,  when  assets  of  estate,  345. 

LEVY, 

Upon  debtor's  property  within  four  months  before  bankruptcy  dissolved  by  ad- 
judication, 375. 

Property  in  possession  of  sheriiT  under,  Jurisdiction  of  bankruptcy  court  oyer, 
28. 

Failure  to  discharge,  as  act  of  bankruptcy,  86,  88. 

Not  permissible  after  bankruptcy  of  Judgment  debtor,  191,  199. 
Etijoining,  before  appointment  of  trustee,  206. 

LIBEL, 

Right  of  action  for,  does  not  pass  to  trustee,  343. 

Liability  for,  not  released  by  discharge  in  bankruptcy,  741. 

LICENSE, 

Owned  by  bankrupt,  when  passes  to  trustee,  336. 

Not  required  for  sale  of  bankrupt's  liquors  by  trustee,  469 

LIENS, 

Appeal  from  order  recognizing  or  afBrmiii^,  44. 
Suffering  or  permitting,  as  act  of  bankruptcy,  86,  88L 
On  bankrupt's  exempt  property,  249. 
Existing,  effect  of  bankruptcy  on,  363-391. 
Statutory  provisions,  363. 
Validity  of  liens  as  against  trustee,  364. 
Liens  invalid  as  against  creditors,  365. 
Mortgages  of  real  property,  366. 
Chattel  mortgages,  367. 
Pledges  and  assignments  of  collateral,  368. 
Maritime  Hens,  369. 
^.ttorneys'  liens  for  services,  370. 
Vendors'  liens,  371. 
Statutory  liens,  372. 
Landlord's  lien  for  rent,  373. 
Liens  of  mechanics  and  materialmen,  374. 
Acquired  by  legal  proceedings  before  bankruptcy,  375. 

Attachment  or  garnishment,  376. 

Judgment  or  execution,  377. 
Dissolution  of  liens  by  adjudication,  378. 

Insolvency  of  debtor,  379. 
Date  of  attaching,  as  affecting  dissolution,  380. 
Rights  of  bona  fide  purchasers,  381. 
Rights  of  trustee  as  to  property  affected  by,  382. 
Conveyance  or  surrender  of  property  ordered  by  court,  883. 
Subrogation  of  trustee  to  rights  of  Hen-holders,  384.     ' 
Remedies  of  creditor  on  dissolution  of  lien,  385. 
Costs  and  fees  Incurred  under  dissolved  lien,  386, 
Proceedings  to  estabUsh  or  enforce,  387. 
Proceedings  in  state  courts,  388. 

Restraining  proceedirigs  in  state  courts,  389. 

Foreclosure  of  mortgages,  390. 

Proceedings  out  of  court,  391. 

Jurisdiction,  when  property  in  custody  of  court,  408. 
Lien  of  superseded  assignee  for  creditors  for  costs  and  foes.  444. 
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LIENS— CJontinued, 

Sale  of  bankrupt's  property  free  from,  471. 

Rights  of  secured  creditors  in  general,  554-572. 

As  preferences,  578. 

Transfer  of  property  in  satisfaction  of,  when  a  preference,  581. 

Time  pf  filing,  as  affecting  voidability  of  preference,  594. 

Not  displaced  by.  claims  entitled  to  priority,  619. 

Effect  of  composition  on,  660. 

Effect  of  discharge  of  bankrupt  on,  752. 

LIFE  ESTATE, 

In  real  property,  as  assets  in  bankruptcy,  324. 

LIFE  INSURANCE, 

Policies  of,  when  ex^npt  in  bankruptcy,. 243. 
What  assets  of  estate  in  bankruptcy,  348. 

LIMITATION  OF  ACTIONS, 

Time  for  appeal  or  revisory  petition,  49. 

Time  within  which  involuntary  petition  must  be  filed,  164. 

In  actions  by  and  against  trustees,  416. 

What  suits  and  proceedings  barred,  417. 

Suits  on  concealed  frauds,  418. 

Parties  affected  by  statute,  419. 

Pleading  tlie  statute,  420. 

Laches  of  trustee  as  defense,  421. 

Effect  of  reopening  estate,  422. 
In  suits  to  avoid  fraudulent'  transfers,  465. 
Debts  barred  by  statute,  not  provable,  516. 

Institution  of  bankruptcy  proceedings  stops  running  of  statute,  616L 
New  promise  to  revive  debt  barred  by  discharge,  758-767. 
Time  to  file  application  for  discharge,  685. 
Time  to  file  specifications  opposing  discharge,  691. 
Time  to  move  for  revocation  of  discharge,  708. 

LIMITED  PARTNERSHIPS, 

When  subject  to  bankruptcy  law,  134,  143. 

LIQUIDATING   PARTNER, 

Effect  of  bankruptcy  of,  122. 

Right  of,  to  exemptions  out  of  firm  assets,  255. 

LIQUOR  LICENSE, 

As  an  asset  in  bankruptcy,  336. 

Not  required  for  sale  of  stock  by  trustee,  469. 

LIST  OF  CREDITORS, 

Bankrupt  to  prepare  and  file,  225. 

LIVERY  STABLE  KEEPER, 

Lien  of,  not  impaired  by  bankruptcy  proceedings,  372. 

LUNATIC, 

Cannot  commit  an  act  of  bankruptcy,  101. 

But  may  be  proceeded  against  for  acts  committed  while  sane,  101 

M 

MAJORITY, 

Of  creditors,  what  shall  constitute,  277. 

In  election  of  trustee,  2S6,  2SS. 
Of  creditors,  acceptance  of  composition  by,  649. 

MALICIOUS  INJURIES, 

Claims  for,  not  released  by  discharge,  741. 
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MALICIOUS  PROSECUTION, 

In  bankruptcy,  creditor  liable  in  damages  for,  1T2. 

Right  of  action  for,  does  not  vest  in  trustee  in  bankruptcy,  343« 

Liability  for,  not  released  by  discharge  in  bankruptcy*  741. 

MANUFACTURING   CORPORATIONS, 
Are  subject  to  bankruptcy  law,  136. 
What  are,  136. 

MARITIME  LIENS, 

Preserved  in  bankruptcy  proceedings,  869« 

MARRIAGE, 

As  consideration  to  support  alleged  fraudulent  conveyance,  46L 

MARRIED  WOMEN, 

May  be  adjudged  bankrupts,  when,  100. 
See  also  Wife  of  Bankrupt. 

MARSHAL, 

Service  of  process  on  involuntary  petition  by,  166. 
Warrant  to,  for  seizure  of  property,  201. 
Seizing  goods  of  stranger  on  warrant,  liability  for,  203. 
Fees  of.  In  bankruptcy  cases,  216. 

MARSHALING  ASSETS, 

By  court  of  bankruptcy,  572. 

In  bankruptcy  of  partnership,  124. 

MASTER  AND  SERVANT, 

Wages  of  labor  entitled  to  priority  of  payment,  626. 

MATERIALMAN, 

Lien  of,  how  affected  by  bankruptcy  proceedings,  374L 

MEASURE  OF  DAMAGES, 

For  breach  of  contract,  as  fixing  amount  of  provable  claim,  492. 
In  suit  to  avoid  or  recover  preference,  616. 

MECHANICS*  LIENS. 

When  npt  impaired  by  proceedings  in  bankruptcy,  374, 
Bankrupt's  right  under,  as  assets  of  estate,  342. 
When  entitled  to  priority  of  payment,  632. 
Effect  of  discharge  in  bankruptcy  on,  752. 

MEETINGS  OF  CREDITORS, 

Notice  to  creditors  of  first  meeting,  275. 
First  meeting  held  when,  277. 
Place  of  meeting,  277. 
Proceedings  at  first  meeting,  277. 
Qualifications  of  voters,  277. 
Majority  in  number  and  amount  to  govern,  277. 
Right  of  secured  creditor  to  vote,  277. 
Bankrupt  to  attend  first  meeting,  262,  277. 
Further  meetings,  when  called,  278. 
Final  meeting,  when  ordered,  278. 
Representation  by  attorney  or  proxy,  279. 
For  election  of  trustee,  286. 

MERCANTILE  CORPORATIONS; 
Subject  to  bankruptcy  law,  135. 
What  are,  135. 

MINING  COMPANIES, 

Liable  to  adjudication  in  bankruptcy,  139. 

MONEY, 

Payment  of  a  debt  in,  when  a  preference,  587. 
Deposit  of,  to  pay  composition,  6i52. 
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MONEYED  CORPORATIONS. 

Liability  of,  to  proceedings  in  bankruptcy,  141. 
What  are,  141. 

MONEYS, 

See  Funds. 

MORTGAGES, 

When  fraudulent  preferences,  82,  578. 

Giving,  when  an  act  of  bankruptcy,  84. 

Foreclosure  of,  may  be  stayed  by  bankruptcy  court,  190,  660. 

Of  exempt  property,  are  not  preferences,  245. 

On  homestead  or  other  exempt  property^  249. 

Redemption  from,  by  trustee,  305,  570. 

Bankrupt's  equity  of  redemption  vests  in  trustee,  825. 

Made  in  good  faith,  preserved  in  bankruptcy,  386. 

As  fraudulent  transfers,  451. 

Trustee's  sale  of  property  mortgaged,  470,  471,  571, 

Payment  of  creditor  out  of  proceeds,  484. 
Are  securities  within  meaning  of  statute,  655. 
Effect  of  discharge  in  bankruptcy  on  lien  of,  755. 

MULTIFARIOUSNESS, 

In  petition  in  bankruptcy,  161. 

Joinder  of  causes  of  action  in  trustee's  suit,  400w 

MUNICIPAL  CORPORATIONS, 

Cannot  file  voluntary  petition  in  bankruptcy,  97* 

Not  subject  to  involuntary  proceedings,  141. 

When  entitled  to  priority  of  payment  out  of  bankrupt's  estate,  631* 

MUTILATION, 

Of  books  of  account,  as  ground  for  refusing  discharge,  681. 

MUTUAL  DEBTS, 
Set-off  of,  545. 

Meaning  of  the  term,  545. 
Joint  debts  and  credits,  549. 


NATIONAL  BANKRUPTCY  ACT, 

See  Bankruptcy  Act    ^ 

NATIONAL  BANKS, 

Not  subject  to  bankruptcy  law,  137. 

NE  EXEAT, 

To  prevent  removal  of  bankrupt  pending  proceedings,  232, 

NEGLIGENCE, 

Of  trustee,  liability  for,  811. 

Right  of  action  for  damages  for,  not  a  provable  debt,  614» 

Judgment  in  action  for,  is  provable,  497. 

Not  "willful  and  malicious  injury,"  741.  * 

NEGOTIABLE  INSTRUMENTS, 

Sale  and  transfer  of,  by  trustee  in  bankruptcy,  488. 
Liability  of  bankrupt  as  indorser  or  guarantor  of,  505w 
Rights  of  bankrupt's  indorser  or  surety,  506. 

NEW  PROMISE, 

To  revive  debt  barred  by  discharge,  758-767, 

NEWSPAPERS, 

To  be  designated  by  court  for  publication  of  notices  and  orden,  167,  276L 

XEW  TRIAL, 

Authority  of  court  of  bankruptcy  to  award,  180. 
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HOTARY  PUBIiia 

Verification  of  petition  in  bankruptcy  before,  162, 

NOTES  AND  BILLS, 

Sale  and  transfer  of,  by  trustee  in  bankruptcy,  483. 
Liability  of  bankrupt  as  indorser  or  guarantor  of,  505. 
Rights  of  bankrupt's  surety  or  indorser,  506. 
Not  "securities"  under  bankruptcy  act,  558. 

NOnCB, 

To  creditors,  actual,  not  essential  to  jurisdiction,  18. 

Of  appeal  in  bankruptcy,  61. 

Of  petition  for  revision,  52. 

To  debtor  to  sbow  cause  against  petition,  106. 

To  creditors  of  filing  of  involuntary  petition,  167, 

Of  proposed  dismissal  of  proceedings,  177. 

Of  application  to  set  aside  adjudication,  183. 

Of  appllcation.for  receiver,  210. 

Of  receiver's  claim  for  commissions,  216. 

Of  examinations  in  bankruptcy,,  259. 

To  creditors,  on  what  occasions  to  be  given,  27S: 

Of  meetings  of  creditors,  275. 

To  trustee,  of  his  election,  293. 

Of  proposed  compromise,  304. 

Of  debtor's  insolvency,  actual  or  constructive,  379. 

Of  fraudulent  purpose  of  conveyance  or  transfer,  462i 

Of  sales  of  property  by  trustee,  475. 

To  lien  creditor  of  sale  free  of  incumbrances,  471. 

Of  application  for  confirmation  of  trustee's  sale,  481* 

Of  effect  of  transaction  as  a  preference,  597. 

Knowledge  or  reasonable  cause  of  belief,  597. 

Grounds  of  doubt  or  suspicion,  598. 

Facts  putting  on  inquiry,  699. 

Circumstances  constituting  ground  of  belief,  600. 

Imputed  knowledge  of  agent  or  attorney,  601. 
Of  application  for  confirmation  of  composition,  653. 
Of  application  for  discharge,  687. 
Unscheduled  creditor,  having  notice  of  proceedings,  barred  by  discharge^  728. 


o 

OATHS, 

Of  oflace  of  referee  Jn  bankruptcy,  61. 

Authority  of  referees  to  administer,  66. 
Verification  of  petition  in  bankruptcy,  162. 
False,  in  bankruptcy^  as  ground  for  refusing  discharge,  678» 

As  criminal  offense,  788. 

OBLIGATION  OP  CONTRACT, 

Bankruptcy  act  not  invalid  for  impairing^  2, 

OFFICE, 

Of  referee,  appointment  to,  60. 

Qualifications  for.,  61. 

Removal  from,  63. 
Of  trustee  in  bankruptcy,  qualifications  for,  285. 
Forfeiture  of,  on  conviction  for  offense  under  bankruptcy  law,  792. 

OFFICERS, 

Debts  of,  not  released  by  discharge,  739. 

Of  corporations,  effect  of  discharge  of  corporation  on  liabilities  of,  751. 
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ONEROUS  CONTRACTS  AND  INTERESTS, 
Trustee  not  bound  to  accept,  320. 
Trustee's  election  to  accept  or  abandon,  321. 

OPEN  ACCOUNTS, 

Claims  upon,  provable  In  bankruptcy,  491. 

ORAL  PROMISE, 

To  pay  debt  barred  by  discharge,  sufflcioncy  of,  763. 

ORDERS, 

General,  In  bankruptcy,  prescribed  by  Supreme  Court,  30. 
In  bankruptcy^  jurisdiction  to  reverse  or  set  aside,  25. 
Not  necessary  to  authorize  trustee  to  sue,  3d3. 
For  sales  of  property  by  trustee,  469. 
For  discharge  of  bankrupt,  706. 

OSTENSIBLE  PARTNERS, 

Liability  to  adjudication  in  bankruptcy,  111,  112. 

OWELTY  OF  PARTITION, 

Not  a  provable  debt  in  bankruptcy^  491. 

P 

PAROL, 

Promise  to  pay  debt  barred  by  discharge,  sufficiency  of,  763« 

PART  PAYMENT, 

Reducing  amount  of  provable  claim,  493. 

When  a  preference,  591. 

Does  not  revive  barred  debt,  762. 

PARTIES  TO  ACTIONS, 

Trustee's  right  of  intervention  in  pending  suits,  198. 
Parties  to  appeal  or  petition  for  revision,  50. 
Petitioning  creditors  in  involuntary  cases,  153-157. 

Withdrawal  of  petitioners,  158. 
Intervention  and  substitution  of,  169. 
Parties  entitled  to  oppose  adjudication,  170. 
To  application  to  vacate  adjudication,  183. 
In  suits  by  and  against  trustees  in  bankruptcy,  423,  424. 
In  suits  to  avoid  fraudulent  conveyances,  465. 

PARTITION, 

Right  of  trustee  to  sue  for,  400. 

Owelty  of,  not  a  provable  debt  in  bankruptcy,  491. 

PARTNERS, 

Allowance  of  exemptions  to,  out  of  firm  assets,  255. 
Acts  of  one  as  affecting  other's  right  to  discharge,  663. 
Debts  of  one  to  other  are  not  fiduciary  debts,  738. 

PARTNERSHIP, 

Jurisdiction  in  bankruptcy  proceedings  against,  108. 

Petition,  where  to  be  filed,  108. 

Notice  to  members  not  petitioning,  108. 

Jurisdiction  follows  petition  first  filed,  33,  108. 

Minority  or  Insanity  of  one  partner,  109. 
Proceedings  in  bankruptcy  of,  110. 
What  constitutes  partnership.  111. 

Secret  and  presumptive  partners,  112. 
Acts  of  bankruptcy  by,  113. 

Insolvency  of  firm  and  of  partners,  114. 
Involuntary  proceedings  against,  115. 
Etfect  of  dissolution  of  firm,  116. 

Dissolution  by  death  of  one  partner,  117. 
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PARTNERSHIP— Continued, 

Bankruptcy  of  finn  without  adjudication  of  any  partner,  118. 
Voluntary  petition  by  one  or  more  partners,  119. 
Individual  bankruptcy  of  one  or  more  partners,  120. 
£4ffect  of  adjudication  of  one  or  more  partners,  121. 
Continuing  or  liquidating  partner,  122. 
Distribution  of  estate  in  bankruptcy,  123. 

Marshaling  of  assets,  124. 
What  are  partnership  assets,  125. 
What  are  individual  assets,  126. 
Partnership  debts  and  claims,  127. 
Separate  debts  of  partners,  12S. 
Joint  and  several  liability  and  double  proof,  129. 
Claims  of  partners  inter  sese  and  against  the  firm,  IBOi 
Discharge  of  partners,  131. 
Exemptions  in  bankruptcy  of,  255. 
Trustee  in  bankruptcy  of,  how  chosen,  110. 

Trustee  of,  to  keep  separate  accounts  of  Joint  and  separate  estates,  110* 
Liability  of  de  facto  corporation  as,  143. 
Limited,  liability  of,  to  bankruptcy  proceedings,  143. 
As  creditor,  verification  of  petition  by,  162. 
Exemptions  In  bankruptcy  of,  255. , 
Conveyances  fraudulent  as  to  creditors  of,  455. 
Claims  of,  against  bankrupt  estate,  how  proved,  527. 
Preference  of  creditors  of,  603. 
Voting  on  offer  of  composition,  649. 
Ofl*ering  terms  of  composition,  649. 
Effect  of  discharge  on  i>artnership  and  individual  debts,  750. 

PATENTS  AND  PATENT-RIGHTS, 

Bankrupt's  interest  in,  vests  in  trustee,  334. 

Right  of  trustee  to  sue  for  infringement,  392. 

Claim  for  damages  against  infringer  not  a  provable  debt,  491. 

PAYMENT, 

Of  a  debt  in  money,  when  an  act  of  bankruptcy,  84. 

Not  a  defense  to  involuntary  petition,  172. 

Of  bankrupt's  exemptions  in  money,  254. 

Of  debt  to  bankrupt,  after  adjudication,  340. 

By  bankrupt,  when  a  fraudulent  transfer  of  property,  451, 

Of  price  of  property  sold  by  trustee,  482. 

Affecting  provability  of  claim,  493. 

When  a  preference,  587. 

Payment  by  third  person.  588. 

Payments  to  attorneys,  589. 

Partial  payments  on  running  accounts,  591. 
Of  dividends  in  bankruptcy,  640. 
Recovery  of  dividends  erroneously  paid,  641. 
Of  composition,  deposit  for,  652. 

Distribution  of  composition  money,  655. 
To  creditor,  to  withdraw  opposition  to  discharge,  669. 
Part,  does  not  revive  barred  debt,  762. 

PENALTIES, 

For  crimes  under  the  act,  786-795. 
Claims  for,  proof  and  allowance  of,  515. 

PENSION  MONEY, 

Exempt  in  bankruptcy  proceedings,  239. 

PJJRISIIABLfl  PROPERTY, 

Ordering  sale  of,  before  appointment  of  trustee,  217. 
Sale  of,  by  trustee,  473. 
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PBEJURT, 

Under  the  act,  a  criminal  offense,  788. 

At  examinations  in  bankruptcy,  punishable  as  contempt,  274. 

As  barring  right  to  discharge,  678. 

PETITION, 

Priority  as  between  different  petitions  against  some  debtor,  83. 
f'or  revision  of  proceedings  of  bankruptcy  court,  see  Appeala 
For  certification  of  case  by  referee  to  court,  74. 
Voluntary,  and  adjudication  thereon,  151. 

Opposition  by  creditors,  152. 
Involuntary,  creditors  entitled  to  file,  158. 

Number  and  amount  of  creditors  required,  166L 
Withdrawal  of  petitioners,  158. 
Formal  requisites  of,  159. 
Allegations  of,  160. 

Multifarious  and  mis  joined  matter,  1^ 
Signature  and  verification  of,  162. 
Amendment  of,  163. 
Time  for  filing,  164. 
Filing  and  presenting  of,  165. 
Service  of  copy  of,  166. 
Who  may  intervene  in,  169. 
Who  may  be  admitted  to  defend,  170. 
Answer  to,  171. 
Dismissal  of,  177. 
For  appointment  of  receiver,  210. 
For  sale  of  property  by  trustee,  469,  471. 
For  expunction  of  proved  claim,  642. 

Time  of  filing,  with  reference  to  voidability  of  preferencOb  ^S&SL 
For  confirmation  of  composition,  653. 
For  vacation  of  order  confirming  composition,  657. 
For  discharge  In  bankruptcy,  686. 

PLAGB  OP  BUSINESS, 

Of  bankrupt,  principal,  as  determining  jurisdiction,  19. 
In  partnership  cases,  108. 
In  corporation  cases,  132. 
Allegation  of,  in  petition,  160. 

PLEADING, 

To  be  verified,  162. 

Allegations  of  petition  must  be  certain  and  detailed,  160L 

Amendment  of  petition  relates  back  to  filing,  163. 

Amendments,  when  allowed,  163. 

Debtor's  plea  or  answer  to  petition,  171» 

Plea  of  tender  not  admissible,  172. 

Payments  after  i)etition,  172. 

In  suits  by  and  against  trustees,  427-429. 

Pleading  special  statute  of  limitations,  420. 

In  suits  to  avoid  fraudulent  conveyances,  468, 

In  suits  to  avoid  or  recover  preferences,  611. 

Petition  for  discharge  in  bankruptcy,  686. 

Specifications  in  opposition  to  discharge,  692-697«' 

Pleading  discharge  in  bankruptcy,  71S-715. 

Necessity  of  pleading,  713. 

Who  may  plead,  714. 

Form  and  effect  of  plea,  715. 
Indictments  for  offenses  under  bankruptcy  act,  794. 
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VLEDQB, 

Of  property  by  bankrupt  available  against  trustee,  30L 
Lien  of,  preserved  in  bankruptcy  proceedings^' 368. 
Sale  of  goods  under,  after  adjudication,  391. 
When  avoidable  as  fraudulent  transfer,  451. 
As  ''security"  under  bankruptcy  act,  557. 
As  voidable  preference,  578. 

PORTO  RICO, 

Appeal  from  district  court  of,  to  U.  S.  Supreme  Court,  85. 
Suspension  of  insolvency  laws  of,  by  Bankruptcy  Act,  7. 

POVERTY  AFFIDAVIT, 

To  avoid  payment  of  fees  in  voluntary  banlcruptcy,  165. 

POWERS, 

Exercisable  by  bankrupt  for  his  own  benefit  pass  to  trustee,  8S2L 

PRACTICE, 

In  bankruptcy,  principles  of,  81. 

Rules  of,  prescribed  by  Supreme  Court,  30. 

Rules  adopted  by  district  courts,  30. 
On  appeal  to  U.  S.  Supreme  Court,  39. 
On  appeal  to  circuit  court  of  appeals,  51. 

Notice  and  bond,  51. 
On  i)etition  for  revision,  52. 
On  appeal  from  referee  to  court,  74. 
In  proceedings  before  referees,  71. 
On  proceeding  to  force  surrender  of  property,  228. 
Amendments  to  petition,  163. 
JLnteryention  and  oi^osition  by  creditors,  170. 
Dismissal  of  petition,  177. 
In  compulsory  proceedings,  180. 
At  examinations  in  bankruptcy,  266. 

Right  to  attendance  of  counsel,  267. 
Death  or  removal  of  trustee  not  to  abate  pending  suits,  295. 
Limitation  of  actions  by  and  against  trustee,  416-422. 
Proof  and  allowance  of  claims,  524. 
Withdrawal  and  amendment  of  proofs  of  claims,  541. 
Postponement  of  proofs  of  claims,  535. 
Declaration  and  payment  of  dividends,  638. 
In  composition  proceedings,  653,  654. 
On  applications  for  discharge,  703,  704. 
On  proceedings  to  revoke  discharge,  707-709. 
Motion  for  cancellation  of  Judgment  barred  by  discharge,  757. 

PREFERENCE'S, 

Giving,' as  act  of  bankruptcy,  84,  86. 
Right  of  preferred  creditor  to  file  petition,  154. 
Allegations  of,  in  petition  in  involuntary  cases,  160. 
Evidence  of,  to  support  adjudication,  176. 

Presumption  of  intent,  176. 
Receiver  cannot  sue  to  recover,  214. 
Validity  of,  at  common  law,  573. 
Voidable  under  bankruptcy  act,  574. 
Essentials  of  a  voidable  preference,  575. 
Distinguished  from  fraudulent  conveyance,  458. 
Transferee  as  "creditor"  or  "person  benefited/'  576L 

Guarantors^  sureties,  and  indorsers,  577. 
Nature  and  form  of  transaction,  578. 
Procuring  or  suffering  Judgment,  579. 
Transfers  of  property,  580. 

In  substitution  or  satisfaction  of  lien,  581. 
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PBBFERENCES— Continued, 

Restoration  of  converted  or  embezzled  property,  582. 

Trust  funds,  583.  '^ 

Effect  of  giving  present  consideration,  584. 

Security  for  present  loan  or  future  advances,  584. 
Prior  agreement  to  give  security  or  convey,  585. 
Exchange  or  substitution  of  securities,  586. 
Payments  of  money  by  debtor,  587. 
Payment  or  transfer  by  tliird  person,  588. 
Payments  to  attorneys  for  past  or  future  services,  589. 
Set-off  or  adjustment  of  mutual  accounts,  590. 
Partial  payments  on  running  accounts,  591. 
Time  of  giving  preference,  592. 

Time  of  filing  petition,  593. 

Time  of  recording  or  filing  lien,  594. 
Insolvency  of  debtor  essential  to,  5^. 
Intention  of  debtor  as  to,  596. 
Oreditor's  knowledge  or  reasonable  cause  of  belief,  597. 

Grounds  of  suspicion  or  doubt  not  enough,  598. 

Facts  putting 'on  inquiry,  599. 

Circumstances  constituting  ground  of  belief,  600. 

Imputed  knowledge  of  agent  or  attorney,  601. 
Effect  of  solicitation  or  coercion  by  creditor,  602. 
Preferences  in  partnership  cases,  603. 
Rights  of  preferred  creditor  as  to  proving  daim,  604. 

Creditor's  knowledge  of  intent  to  prefer,  605. 

What  constitutes  surrender  of  preference,  606. 

Proof  of  separate  or  independent  claims,  607. 
Proceedings  to  avoid  or  recover  preference,  608. 

Jurisdiction,  410,  414,  608. 

Right  of  action,  609. 

Form  of  action  or  proceeding,  400,  610. 
Assumpsit,   400. 
Bill  in  equity,  401. 
Not  summary  proceedings,  403. 

Pleadings,  611. 

Defenses,  612. 

Set-off  not  allowed,  553. 

Set-off  of  amount  of  new  credit,  618. 

Statute  of  limitations  applies  to,  417. 

Burden  of  proof  and  evidence,  614. 

Trial,  615. 

Measure  of  damages  or  recovery,  616. 
When  constitutes  objection  to  bankrupt's  discharge,  670. 

PREFERRED   CREDITORS, 

Rights  of,  as  to  proof  of  claims,  277,  288,  604. 
Right  of,  to  file  'petition  in  bankruptcy,  154. 
Not  entitled  to  set  off  claims,  553. 

Preference  of  assignee  for  creditors  as  to  costs  and  oommissimtfj^     444 
See  also  Preferences. 

PRESUMPTIVE  PARTNERS, 

Liability  to  adjudication  in  bankruptcy,  112. 

PRINCIPAL  PLACE  OF  BUSINESS, 

Of  bankrupt,  as  determining  jurisdiction,  19. 
In  partnership  cases,  108. 
In  corporation  cases,  132. 
Allegation  of,  in  petition,  160. 

PRIVILEGED  COMMUNICATIONS, 

Bankrupt's  wife  not  required  to  disclose,  263. 
As  between  attorno''*  r'^i^  client,  270. 
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PBIORITY, 

As  between  different  petitions  against  same  debtor,  33. 
Ai^al  from  order  granting,  to  particular  claims,  44. 
Of  payment,  certain  debts  entitled  to,  617-634. 
Statutory  provisions,  617. 
General  rigkts  of  priority  creditors,  618. 
Relative  rank  of  priority  claims,  619. 
Assignment  of  priority  claims,  620. 
Priority  of  taxes,  621. 

What  taxes  included,  622. 
Costs  and  expenses  of  administration,  623^ 
Receivers*  certificate,  624. 
Attorney's  claim  for  services,  625. 
Wages  of  workmen,  clerks,  and  servants,  626^  . 

Traveling  salesmen,  627. 

Limitation  of  three  months,  628. 

Advance  of  money  to  pay  labor  claims,  629. 
Claims  of  United  States,  630. 
Claims  of  state  or  municipality,  631. 
Claims  entitled  to  priority  under  state  laws,  632. 
Landlord's  claim  for  rent,  633. 
Trust  creditors  and  claimants  of  trust  funds,  634. 
Payment  of,  on  composition,  652. 

PRIVATE  SALE, 

By  trustee  in  bankruptcy,  when  authorized,  476. 

PROCEEDING  IN  BANKRUPTCY, 
Is  in  rem,  13. 
Is  dvil,  not  criminal,  13. 

Rules  and  principles  of  practice  in,  31. 

Appeals  from,  and  review  of,  see  Appeals. 

Distinguished  from  "controversies"  in  bankruptcy,  47. 

Proceedings  in  partnership  cases,  110. 

In  involuntary  cases,  153-183. 

Enforcing  surrender  of  property  by  bankrupt,  227, 

Claim  and  allowance  of  exemptions,  252-254. 

Examinations,  257-274. 

Declaration  and  payment  of  dividends,  638. 

PROCESS, 

In  involuntary  bankruptcy,  service  of,  166. 

PROCURING  OR  SUFFERING  JUDGMENT, 

With  intent  to  defraud,  an  act  of  bankruptcy,  84. 
When  amounts  to  fraudulent  preference,  579. 
Contributive  action  on  part  of  debtor  necessary  to,  679. 

PROFITS, 

Undivided,  of  corporation,  bankrupt's  interest  In  as  assets,  318. 

PROMISSORY  NOTES, 
See  Notes  and  Bills. 

PROOF  OF  CLAIMS, 

Necessity  of  proof,  524. 

Effect  of  proof,  525. 

Time  of  making  proof,  526. 

Persons  authorized  to  prove,  527. 

Proof  by  agent  or  attorney,  528. 

Proof  by  assignee  of  claim,  529. 

Proof  by  persons  contingently  liable  for  bankrupt,  530- 

Form  and  sufficiency  of  deposition,  531. 

Acknowledgment  of  deposition,  532. 
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PROOF  OP  CLAIMS— Continued, 
Receiving  and  filing  proofs,  533. 
Allowance  of  proved  claims,  684. 
Postponement  of  proofs,  635. 
Objections  to  claims,  536. 

Who  may  object,  636. 

Manner  and  form  of  objections,  537« 

Grounds  of  objection,  538. 

Contest  and  determination,  539. 

Burden  of  proof  and  evidence,  540. 
Amendment  and  withdrawal  of  proofs,  541. 
Re-examlnation  of  claims  and  expunging,  542: 
Review  of  referee's  proceedings  by  Judge,  543i. 
Set-off  of  claims  already  proved,  548. 
•  By  secured  creditors,  561-563. 

Proof  of  claim  as  secured,  561. 

Proof  of  debt  as  unsecured,  562. 

Amendment  of  proof,  563. 
By  preferred  creditors,  604. 

Surrender  of  preferen<^  606. 

Proof  of  separate  or  independent  claims,  607. 
Effect  df,  on  non-dlschargeable  debts,  752. 

PROPERTY. 

Of  bankrupt,  may  be  seized  on  warrant,  201. 

Vests  in  trustee.  316. 
Conveyed  in  fraud  of  creditors,  belongs  to  trustee,  446. 
Acquired  by  bankrupt  after  adjudication  does  not  pass  to  trustee,  236L 
Trustee  need  not  take  property  which  may  be  onerous  to  estate^  320. 
Certain  property  of  bankrupt  to  be  exempt,  238,  240. 
Concealment  or  removal  of,  an  act  of  bankruptcy,  83. 
Concealment  of,  as  criminal  offense,  787. 
Of  bankrupt  partnership,  what  Joint,  what  separate,  125,  126L 

Enforcing  surrender  of,  by  bankrupt,  227-231. 
Trustee's  suits  for  recovery  of,  392-432. 

From  previous  assignee  for  creditors,  437-439. 
Revests  in  bankrupt  on  confirmation  of  composition,  65S. 

PROVABLE  DEBTS, 
See  Debts. 

PROXY, 

Representation  of  creditors  by,  at  meetings,  279. 
In  election  of  trustee,  289. 

PUBLIC  LANDS, 

Settlers'  rights  and  improvements  on,  as  assets,  330, 

PUBLIC  OFFICER, 

Debt  created  by  bankrupt's  defalcation  while  acting  as  a,  not  affected  bj  dis- 
charge, 739. 

PUBLIC  POLICY, 

As  embodied  in  bankruptcy  act,  8. 

Contracts  contrary  to,  not  provable  debts,  517. 

PUBLIC-SERVICE  CORPORATIONS, 

Liability  of,  to  bankruptcy  proceedings,  140. 

PUBLICATION, 

Of  petition  and  subpcena,  166. 

PURCHASE-MONEY, 

Unpaid,  claim  for,  enforceable  against  exempt  property,  250. 

Lien  for,  effect  of  bankruptcy  on,  371. 

Payment  and  recovery  of,  on  sales  by  trustees,  482. 
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PUBOHASBRS. 

Bona  fide,  under  liens  dissolved  by  bankruptcy,  rigbts  of,  SSL 
Tmstee  in  bankruptcy  is  not,  364. 

From  trustee,  bow  affected  by  statute  of  limitations^  417,  419l 
From  assignee  for  creditors,  rigbts  of,  442. 
From  fraudulent  grantee,  rigbts  of,  464. 
At  trustee's  sale,  wbo  ma:^  become,  478. 
Rigbts  and  liabilities  of,  470. 

Q 

QUALIFICATIONS, 

Of  referee  in  bankruptcy,  61. 

Disqualification  by  interest,  62. 
Of  trustee  in  bankruptcy,  285. 

QUARRY  COMPANIES, 

Liable  to  adjudication  in  bankruptcy,  189. 

QUASI  CONTRACTS, 

Proyability  of  claims  founded  on,  487,  514. 

R 

RAILROADS, 

Not  subject  to  provisions  of  bankruptcy  act  138. 
Cannot  file  voluntary  petition  in  bank  nip tcy^  97, 

REAL  ESTATE, 

As  assets  of  bankrupt  partnersbip,  125. 

Description  of,  in  schedule  of  assets,  222. 

Rights  and  interests  in,  wbich  vest  in  trustee,  824. 

Equity  of  redemption,  325. 
Leased  property,  326. 

Remainders  and  expectant  estates,  327. 

Estates  by  curtesy  and  community  property,  828. 

Estates  of  vendor  and  vendee,  329. 

Settlers'  rights  on  public  lands,  330. 

Resulting  trusts  in  land,  331. 

Powers,  332.  ' 

Ldens  on,  effect  of  bankruptcy  on,  366. 
Sale  of,  by  trustee  in  bankruptcy,  469. 

Subject  to  or  free  of  incumbrances,  470,  471. 

Situate  in  another  district  or  state,  474. 

Nature  and  extent  of  title  conveyed,  480. 

Conveyance  by  trustee,  483. 

REASONABLE  CAUSE  OF  BELIEF, 

As  to  debtor's  insolvency,  as  affecting  validity  of  liens,  879, 

As  affecting  alleged  fraudulent  conveyance,  462. 
As  necessary  to  voidable  preference,  697. 

Grounds  of  doubt  or  suspicion  not  enous^  698. 

Facts  putting  on  inquiry,  599. 

Circumstances  constituting  ground  of  belief,  600. 

Imputed  knowledge  of  agent  or  attorney,  601. 

RECEIVER, 

Appointed  by  state  court,  right  to  hold  property,  27. 
Appointment  of,  because  of  insolvency,  an  act  of  bankruptcy,  96. 
Application  for,  by  corporation,  an  act  of  bankruptcy,  144. 
Entitled  to  oppose  adjudication  in  bankruptcy,  170. 
Api>ointment  of,  by  court  of  bankruptcy,  210. 
Jurisdiction  of  referees,  69,  210. 

Bt.k.Bkb.(3d  Ed.)— 115 
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RBOBIVER— Continued, 

Notice  of  application  for,  210. 

Grounds  for  appointment,  210, 

Petition  and  evidence,  210. 

Selection  and  qualifirations,  210. 
Powers  and  duties  of,  211. 

Not  invested  with  bankrupt's  title,  211. 

Collection  of  assets,  211. 

Custody  and  care  of  property,  211. 

Insurance  of  property.  211. 

Paying  rent  of  leased  premises.  211. 

Employment  of  attorney,  211. 

Turning  over  property  to  trustee,  211. 

Carrying  on  bankrupt's  business,  212. 
Borrowing  money,  212. 
Re<.*eiver's  certificates  of  indebtedness,  212. 
Claims  of  third  persons  against,  213. 
Actions  by  and  against,  214. 

Recovery  of  property  outside  the  district,  214. 
No  authority  to  vacate  i)refereutes  or  fraudulent  conveyances,  214. 
Leave  of  court  to  sue,  214. 

Trespass  against,  for  takinj:  goods  of  stranger,  214. 
Ancillary  receiverships,  215. 
Accounts  and  compensation  of,  216. 

Allowance  of  fees  of  attorney  for,  216. 
May  apply  for  examination  of  witnossc^s,  258. 
Appointment  of,  in  trustee's  suit  to  recover  assets,  426. 
To  take  property  from  previous  assignee  for  creditors,  436. 
Certificates  issued  by,  entitled  to  priority  of  payment,  624. 

RECORDS, 

Of   referee,  77. 

(^n  appeal,  54. 

Clerk's  docket  of  bankruptcy  cases,  184. 

To  be  open  to  inspection  of  creditors,  2S4. 

Unrecorded  liens,  validity  of,  as  against  trustee,  365. 

Time  of  recording  lien,  as  affecting  voidability  of  preference,  5M. 

REDEMPTION, 

From  mortgage  or  other  liens,  by  trustee,  305,  570. 
BYom  tax  sales,  305. 

REFEREES  IN  BANKRUPTCY, 

Findings'  of,  presumed  correct  on  appeal,  57. 

Appointment  of,  60. 

Number  of,  60. 

Vacancy  in  office  of,  how  fille<l,  60. 

Qualifications  of,  61. 

Ofi3clal  oath  of,  61. 

Bonds  of,  61. 

Disqualification  by  interest,  62. 

Removal  of,  from  ofllce,  63. 

Reference  and  transfer  of  causes,  64. 

Jurisdiction  and  powers  of,  In  general,  65. 

Sl>ecific  powers  and  authorities  of,  66. 

Ordering  surrender  or  reclamation  of  property,  67. 

Power  to  grant  injunctions,  68. 

Appointment  of  receiver  by,  69,  210. 

Duties  of  referees,  70. 

To  prepare  dividend  sheet,  70. 

To  give  notices  to  creditors,  70. 
Duties  of,  at  first  meeting  of  creditors,  277. 
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BBIFBREES  IN  BANKRUPTCY— ContinuecU 
Proceedings  before  referees,  71. 

Taking  and  preservation  of  evidence,  72. 

Review  and  reopening  of  case,  73. 
Certifying  questions  for  review  by  judge,  74. 
Review  of  proceedings  of,  by  Judge,  75. 
Effect  of  referee's  findings  of  fact,  76. 
Records  and  accounts  of,  77. 
Contempts  before,  78. 
Jurisdiction  to  vacate  adjudication,  183. 
No  authority  to  enjoin  i)eudlng*suit  in  state  court,  187. 
Conduct  of  examinations  by,  2C6. 
Conduct  of  election  of  trustee  by,  286. 
When  authorized  to  appoint  trustee,  292. 
Not  authorissed  to  remove  trustee  from  office,  296. 
Giving  instructions  to  trustee,  299. 
Examining  and  passing  trustee's  accounts,  313. 
Ordering  discharge  of  trustee,  314. 

When  authorized  to  set  aimrt  bankrupt's  exemptions,  258. 
Power  to  order  sale  of  property,  469. 

To  order  sale  free  of  liens,  471. 

To  authorize  private  sale,  476. 
Cannot  purchase  at  trustee's  sale,  478. 
Approval  or  confirmation  of  trustee's  sale  by,  481. 
Duties  with  reference  to  declaration  of  dividends,  638. 
Rights  and  Jurisdiction  of,  in  composition  proceetlings,  654. 
Reference  to,  of  applications  for  discharge,  704. 
Fees  and  exjienses  of,  779. 

How  coinmissious  are  calculated,  780. 
Crimes  by.  under  the  act.  792. 
RBFERBNC  ES, 

Of  cases  after  adjudication,  64. 

REFUND, 

To  purchaser  at  invalid  bankruptcy  .sale,  482. 

Of  dividends  paid  on  claim  afterwards  rejected,  641« 

RELIGIOUS  SOCIETIES, 

Not  liable  to  proceedings  in  banliruptcy,  142. 

REMAINDER, 

Vested  interest  in,  passes  to  trustee,  327. 

REMOVAL  FROM  OFFICE, 
Of  refej-ee,  63. 
Of  trustees,  296. 
Of  trustee,  does  not  abate  i)euding  suits,  295. 

REMOVAL  OP  PROPERTY, 

By  bankrupt,  when  an  act  of  bankruptcy,  83. 
Writ  of  secjuestration  to  prevent,  426. 

RENT, 

Payable  by  receiver  occupying  leased  premises,  211. 
Liability  of  trustee  for,  307. 

Accruing  from  bankrupt's  property,  as  assets,  318. 
Landlord's  lien  for,  preserved  in  bankruptcy,  373,  520. 
Right  of  purchaser  from  trustee  to  claim,  480. 
Claims  for.  as  provable  debts,  r)19. 

Rent  to  accrue  after  adjudication,  521. 

Occupation  and  use  of  premises  by  trustee,  522. 

Damages  for  ])roa(li  of  covenant  to  pay,  ')!>:]. 
Payment  of,  when  not  a  i)refer(  nee,  .587. 
(Maim  for,  as  privile^rcd  or  priority  iloht,  6.33. 
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RBOROANIZATION  CK>MMITTEB, 

Purchase  of  bankrupt  corporation's  assets  by,  478. 

REPLEVIN, 

From  state  court,  for  property  in  custody  of  bankruptcy  court,  26,  19d. 

Enjoining,  pending  adjudication,  206. 

Receiver  in  bankruptcy  may  bring,  211. 

Bankrupt  may  maintain,  in  respect  to  exempt  prop^ty,  245. 

Trustee  may  bring,  to  recover  assets,  316,  400. 

Seizure  on,  annulled  by  adjudication  of  bankruptcy  within  four  months,  876. 

Does  not  lie  against  trustee  in  bankruptcy,  396,  414. 

REPLICATION, 

To  answer  in  involuntary  proceedings,  171. 
To  plea  of  discharge  in  bankruptcy,  715. 

RES  JUDICATA, 

Conclusiveness  of  adjudication  in  bankruptcy,  182. 
Of  order  of  discharge,  710. 
RESIDENCE, 

Of  bankrupt,  place  of,  as  determining  Jurisdiction,  Id. 

In  partnership  cases,  108. 
Allegation  of,  in  voluntary  petition,  160. 
As  determining  right  to  exemptions,  240. 
Eligibility  to  office  of  trustee  as  depending  on,  285. 

RESIGNATION, 

Of  trustee  in  bankruptcy,  203. 

RESULTING  TRUSTS, 

As  assets  in  bankruptcy,  881. 

REVERSAL, 

Of  prior  orders  in  bankruptcy  case,  Jurisdiction  for,  25. 
Of  Judgment  of  bankruptcy  court  on  appeal,  58. 

REVISION, 

Of  proceedings  in  bankruptcy.  Jurisdiction  of  circuit  court  of  appeals,  4S, 

Time  of  filing  petition  for,  49. 

Parties  to  petition  for,  50. 

Practice  on  petition  for,  52. 

Facts  not  reviewed  on  petition  for,  55. 

Of  referee's  decisions  by  court,  74-76. 

REVIVAL  OB'  BARRED  DEBTS, 

Validity  and  consideration  of  new  promise  to  pay,  758. 
To  whom  promise  made,  759. 
Time  of  making  promise,  760. 
Sufficiency  of  new  promise,  761. 

Part  pajrment,  762. 

Written  or  oral  promise,  763. 

Conditional  promise,  764. 

Promise  to  pay  when  able,  765. 
Remedies  of  creditor,  766. 
Burden  of  proof  and  evidence,  767. 

REVIVAL  OF  JUDGMENT, 
When  a  preference,  579. 
By  scire  facias,  when  barred  by  debtor's  discharge,  756. 

REVOKING  DISCHARGE, 
Provisions  as  to,  707. 
Time  for  application  for,  708. 
Laches  in  moving  for,  708. 
Grounds  for,  709. 
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BUIJBS, 

Of  practice  in  bankruptcy,  prescribed  by  Supreme  Gourti  30.  ' 

Adopted  by  district  courts  in  bankruptcy,  30. 

%         s 

SALARY, 

Provability  of  claim  for  damages  for  loss  of,  495. 
Of  clerks  and  others,  as  priority  debt,  626. 

SALES. 

Of  property  of  alleged  bankrupt  before  appointment  of  trustee,  217« 
Of  property  claimed  by  bankrupt  as  exempt,  254. 
CJonditional,  property  held  by  bankrupt  under,  right  to,  858. 
Of  property  by  bankrupt,  when  voidable  as  fraudulent,  451. 
Of  property  by  trustees  in  bankruptcy,  469-486. 

Authority  of  trustees  and  orders  of  court,  469. 

Sale  of  incumbered  property,  470,  571. 

Sale  free  of  incumbrances,  471. 

What  interests  not  divested,  472. 

Sale  of  perishable  property,  473. 

Land  in  another  district  or  state,  474. 

Notice,  475. 

Manner  and  conduct  of  sale,  476. 

Terms  of  sale,  477. 

Who  may  purchase,  478. 

Rights  and  liabilities  of  purchasers,  479. 

Nature  and  extent  of  title  conveyed,  480. 

Approval  or  confirmation  of  sale,  481. 

Payment  or  recovery  of  purchase  money,  482. 

Conveyance  and  delivery,  483. 

Application  of  proceeds,  484. 

Vacating  and  setting  aside  sale,  485. 

Collateral  impeachment  of  sale,  486. 

SALESMEN, 

Debts  to,  entitled  to  priority  of  payment,  627. 

SCHEDULE  OF  ASSETS  AND  DEBTS, 
Preparation  and  filing,  221. 
Form  and  contents,  222. 
Preparation  of,  on  bankrupt's  default,  223. 
Mistakes  and  omissions  in,  224. 
Amendment  of,  226. 

Omissions  in,  as  ground  for  refusing  discharge,  673-677, 
Unlisted  debt  not  barred  by  discharge,  727. 
False,  filing  of,  as  criminal  offense,  787. 

SECRET  PARTNERS, 

Liability  to  adjudication  in  bankruptcy,  112. 

8B0RETING  PROPERTY, 
An  act  of  bankruptcy,  83. 
Aa  ground  for  refusing  discharge,  672. 
As  criminal  offense,  787. 

SECURED  CREDITORS, 
Defined,  554. 
Mortgagees,  555. 
Judgment  creditors,  556. 
Pledgees,  assignees,  holders  of  collateral,  557. 
Holders  of  notes,  558. 

Effect  of  bankruptcy  on  existing  liens  in  general,  863-391. 
Effect  of  holding  additional  security,  559. 
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SECURED  CREDITORS— Continued, 
Effect  of  claim  against  third  person*  559. 
Right  of,  to  join  in  petition  in  banlsniptcy,  153,  500l 
Rights  of,  at  creditors'  meetings.  277,  288,  560. 
Can  prove  only  for  excess  of  debt,  277. 
Proof  of  claim  as  secured,  561.  # 

Waiver  of  security  and  proof  of  debt  as  unsecured,  562. 
Amendment  of  proof  to  claim  security,  563. 
Settling  value  of  security,  564. 
Claim  for  deficiency,  565. 
Claim  for  interest  and  costs,  565.    . 

Right  to  rely  on  security  and  disregard  bankruptcy,  566b 
Foreclosure  independently  of  bankruptcy,  567. 
Obtaining  permission  to  foreclose,  568. 
Foreclosure  by,  when  stayed  or  enjoined,  569. 
Redemption  of  property  by  trustee,  570. 
Sale  of  property  by  order  of  bankruptcy  court,  571. 
Marshaling  securities^  572. 

Rights  of,  as  against  privileged  or  priority  claims,  619. 
Effect  of  composition  on  rights  of,  660. 

SECURITIES, 

Exchange  of,  not  a  preference,  586. 

Debtor  may  give,  for  advances  in  good  faith,  584. 

SEDUCTION, 
^  Liability  in  damages  for,  not  released  by  discharge,  742. 

SELF-CRIMINATING  EVIDENCE, 

Privilege  of  witness  in  bankruptcy  examination  against,  271* 
Privilege  against,  in  bankruptcy  schedules,  221. 

SERVANTS, 

Wages  of,  to  have  priority,  626. 

Not  counted  in  computing  number  of  creditors,  156, 

SET-OFF, 

Right  of,  in  bankruptcy  proceedings,  544. 

What  are  mutual  debts  and  credits,  545. 

Time  of  accrual  of  debts  or  claims,  546. 

Claims  purchased  with  a  view  to  set-off,  547. 

Claims  already  filed  or  proved,  548. 

Joint  debts  and  credits,  549. 

Set-off  against  deposit  account  in  bank,  550,  590, 

Unpaid  stock  subscriptions,  148,  551. 

Set-off  against  trustee  in  bankruptcy,  552. 

In  suit  to  recover  preference,  553. 

Of  mutual  accounts,  not  a  preference,  590. 

SETTING  ASIDE, 

Adjudication  in  bankruptcy,  183. 
Discbarge  in  bankruptcy,  707-709. 

SHERIFF, 

Property  in  possession  of,  under  process  of  state  court.  Jurisdiction  of  bank- 
ruptcy court  over,  28,  323. 

Holding  proceeds  of  judicial  sale,  annulled  by  bankruptcy,  duty  to  pay  over 
to  trustee,  382. 

Official  liabilities  of,  not  released  by  discharge,  739. 

SIGNATURE, 

To  petition  in  bankruptcy,  162, 

To  specifications  opposing  discharge,  695. 

SILENT   PARTNERS, 

Liability  to  adjudication  In  bankruptcy,  112, 
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SliANDER, 

Right  of  action  for,  does  not  pass  to  trustee  in  bankruptcy,  943^ 
Liability  for,  not  released  by  discharge,  741. 

SOLICITATION, 

By  creditor,  no  exculft  for  giving  preference,  002. 

SPEX3IFICATI0NS, 

In  opposition  to  discharge  of  bankrupt,  692-697. 
Who  are  entitled  to  file,  665. 
Grounds  for,  666. 
Time  to  file,  691. 
Form  and  sufficiency  of,  692-694. 
Signature  and  verification  of,  695. 
Amendment  of,  696. 
Exceptions  to  sufficiency  of,  697. 
Dismissal  for  want  of  prosecution,  698. 
Evidence  on,  699-702. 
Hearing  and  determination  on,  703,  704. 

STATE, 

Priority  of  debts  due  to,  631. 

Presence  of,  as  a  creditor,  does  not  defeat  jurisdiction  of  court  of  bankrupt* 

cy.  16. 
May  join  as  petitioning  creditor  in  bankruptcy,  153. 
May  prove  debt  in  bankruptcy  proceedings,  4S8. 
Debts  entitled  to  priority  under  laws  of,  632. 
Debts  due  to,  how  affected  by  discharge,  724. 

STATE  BANK, 

Not  subject  to  bankruptcy  law,  137. 

As  depository  for  bankruptcy  funds,  310. 

STATE   COURTS, 

Cannot  enjoin  debtor  from  filing  voluntary  petition,  8. 
Will  take  judicial  notice  of  bankruptcy  law,  13. 
Confiicts  of  jurisdiction  with  bankruptcy  courts,  20, 

Appointment  of  receiver  by  state  court,  27. 

Property  in  possession  of  sheriff,  28. 
Proceedings  in,  enjoined  by  bankruptcy  courts,  29. 
Writ  of  error  to,  from  U.  S.  Supreme  Court,  38. 
Prohibition  to,  pending  bankruptcy  appeal,  58. 
Pending  actions  in,'  by  or  against  bankrupt,  stay  of,  185-198. 

Intervention  of  trustee  In,  198. 
Restraining  proceedings  in,  pending  adjudication,  207. 
Jurisdiction  of,  over  bankrupt's  exempt  property,  245,  248b 
Jurisdiction  of  suits  by  and  against  trustees,  414. 
Cannot  enjoin  trustee  from  collecting  assets,  306. 
No  jurisdiction  to  set  aside  sale  by  trustee,  485. 
Jurisdiction  of  trustee's  suit  to  recover  assets,  414. 
Dividends  declared  but  not  paid  not  attachable,  399. 
Bankrupt's  exemption  from  arrest  on  civil  process  from,  233. 

Releasing  bankrupt  from  imprisonment  234. 

Arrest  prior  to  bankruptcy,  235. 
Proceedings  in,  for  foreclosure  of  liens,  388. 

When  stayed  or  enjoined,  389. 
Plea  of  limitations  In  suits  by  trustee  in,  416. 

STATEMENT, 

In  support  of  proof  of  claim,  requisites  of,  531. 
Verification   of,  532. 

STATUTE  OF  LIMITATIONS, 
See  Llmitfition  of  Actions. 
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STATUTES, 

Liens  created  by,  preserved  In  bankruptcy,  372. 

STAY  OF  PROCEEDINGS, 

In  case  of  petitions  against  same  debtor  in  different  districts,  38» 

Pending  appeal  or  review,  58. 

Stay  of  actions  against  bankrupt  until  discharge,  29. 

Pending  suits  in  state  courts,  185-198. 
After  filing  petition  and  pending  adjudication,  207. 
For  foreclosure  of  liens,  389. 
Staying  or  suspending  discharge,  705. 
On  judgments  barred  by  discharge,  756. 

STENOGRAGHER, 

May  be  employed  to  take  evidence  at  examinations,  26di 
Compensation  of,  273. 

STOCK,      , 

Unpaid,  assessment  on,  by  court  of  bankruptcy,  148. 
Assets  of  bankrupt  stockholder,  318. 

"Lien  of  corporation  on,  not  Impaired  by  bankruptcy  of  stockholdcSr,  9&k 
Fraudulently  transferred,  recovery  of,  by  trustee,  467. 
Unpaid  subscription  for,  as  provable  debt,  610. 

Stockholder's  statutory  liability,  510. 
No  set-K>fl  allowed  against,  551. 

STOCK-BROKER, 

Money  or  collateral  in  hands  of  bankrupt  as,  right  to,  857, 
Debts  of,  not  created  in  fiduciary  capacity,  736. 

STOOK-EXOHANGE, 

Membership  in,  as  assets  in  bankruptcy,  337. 

Settlement  of  debts  according  to  rules  of,  not  a  preference,  578. 

STOCKHOLDERS, 

Bankruptcy  court  has  power  to  call  in  subcriptions  of,  148. 

Cannot  set  off  claims  against  liability  for  unpaid  stock,  148,  5&1. 

Statutory  liability  of,  not  assets  of  bankrupt  corporation,  149. 
May  file  petition  in  bankruptcy  against  their  corporation,  153. 
Purchase  of  bankrupt  corporation's  assets  by,  478. 
Right  to  contest  bankruptcy  proceedings,  against  corporation,  170ii 
Unpaid  subscription  as  provable  debt,  510. 
Statutory  liability  of,  as  provable  debt,  510. 

Released  by  discharge,  719. 

How  affected  by  discharge  of  corporation,  751. 

STOPPAGE    IN    TRANSITU, 

Exercise  of  right  of,  does  not  give  preference,  575. 

STREET  RAILWAY  COMPANIES, 

Liability  of,  to  bankruptcy  proceedings,  138. 

SUBPCBNA, 

Service  on  bankrupt  in  involuntary  cases,  166. 
To  witness  to  attend  examination,  260. 

SUBROGATION, 

Of  surety  of  bankrupt,  paying  debt,  to  rights  of  proving  creditor,  GOQL 
Of  trustee  in  bankruptcy  to  rights  of  lienholder,  384. 
Of  one  advancing  money  to  pay  labor  claims,  629. 
To  rights  of  United  States  as  preferred  creditor,  680. 

SUFFER  OR  PERMIT, 

Meaning  of  term  as  applied  to  acts  of  bankruptcy,  89. 
As  applied  to  giving  preferences,  679. 

SUITS, 

See  Actions. 
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SUMICABY  JUBISDIOTION, 
Of  bankruptcy  court,  22. 

In  contempt  proceedings,  78. 
To  enforce  surrender  of  property  by  bankrupt,  228. 
To  establish  and  enforce  valid  liens,  387. 
For  collection  and  reclamation  of  assets,  402. 

Against  adverse  claimants,  403. 

Determination  of  character  of  claim,  404. 

Against  superseded  assignee  for  creditors,  439. 
Over  purchaser  at  trustee's  sale,  479,  482. 
To  determine  claims  to  proceeds  of  sales,  484. 
In  proceedings  to  recover  preferences,  403,  610. 

SUMMONS, 

To  witness  to  appear  for  examination  in  bankruptcy,  200. 

SUPERINTENDENCE  AND  REVISION, 

Jurisdiction  of  circuit  court  of  appeals,  see  Appeals. 
Review  of  referee's  decisions  by  court  of  bankruptcy,  74-73. 

SUPERSEDEAS, 

Appeal  in  bankruptcy  as,  58. 

Of  referee's  orders  on  appeal  to  court,  74. 

SUPPLEMENTARY  PROCEEDINGS, 

Pending  in  state  court,  effect  of  bankruptcy  of  debtor  on,  193. 

SUPPORT  OP  FAMILY, 

Liabilities  for,  how  affected  by  discharge,  722. 

SUPREME  COURT  OF  THE  UNITED  STATES, 

General  orders  and  forms  in  bankruptcy  prescribed  by,  30. 
Appellate  Jurisdiction  in  bankruptcy  cases,  35. 
On  certification  of  questions,  36. 
On  certiorari,  37. 

On  writ  of  error  to  supreme  court  of  state,  38. 
Rules  governing  appeals  to,  39. 

SURETY, 

Bankrupt's  liability  as,  a  provable  debt,  505. 

Of  bankrupt,  paying  debt,  may  prove  same,  506. 

For  bankrupt,  not  released  by  latter's  discharge,  748. 

On  trustee's  bond,  294. 

Obligation  of,  not  a  "security"  under  bankruptcy  act,  559. 

As  "creditor"  in  fraudulent  preference,  577. 

Not  released  by  composition  proceedings,  661. 

On  bonds  of  fiduciary  debtors,  effect  of  discharge  on,  740. 

SURPLUS  OF  ESTATE, 
Bankrupt's  right  to,  237. 
Preferred  creditor  entitled  to  share  in,  575,  604. 

SURPLUS  OR  UNDIVIDED  PROFITS, 

Of  corporation,  bankrupt's  interest  in,  as  assets,  318^ 

SURRENDER  OF  PREFESIENCE, 

Necessnry  before  allowance  of  claim,  604. 
What  constitutes,  606. 

SUSPICION, 

Of  debtor's  Insolvency,  not  enough  to  make  transfer  preferential,  696. 
Knowledge  of  facts  putting  on  inquiry,  699. 

SYNDICATE, 

Of  stock  or  bond  holders,  purchase  of  bankrupt  corporation's  assets  by.  478. 
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TAXATION  OF  COSTS, 
In  bankruptcy  cases,  774. 

TAX  SALES. 

Of  bankrupt's  property,  when  invalid,  391. 

Redemption  from,  by  bankrupt  pending  proceedings,  200L 

By  trustee  in  bankruptcy,  305. 
TAXES. 

Entitled  to  priority  of  payment,  621. 

Not  released  by  discharge,  725, 

Proceedings  against  bankrupt  to  recover,  not  stayed  or  enjoined,  188L 

Duty  of  trustee  to  pay,  308. 

Lien  for,  not  impaired  by  bankruptcy  proceedings,  d64i  872, 

Paid  by  assignee  for  creditors,  allowance  for,  444. 

Lien  of,  not  divested  by  sale  in  bankruptcy,  472, 

Liability  of  trustee's  vendee  for,  480. 

As  provable  debts,  in  bankruptcy,  512. 

As  secured  debts,  554. 

TBLEGKAPH  AND  TELEPHONE  COMPANIES, 
Liability  of,  to  bankruptcy  proceedings,  140. 

TENDER, 

Not  an  admissible  plea  to  petition  in  bankruptcy,  172. 

TERMS  OF  COURT, 

Bankruptcy  court  has  no  separate;  31. 

TERRITORIAL  COURTS, 

District,  constituted  courts  of  bankruptcy,  15. 
Supreme,  appellate  Jurisdiction  of,  59. 

TIME, 

Of  taking  effect  of  act,  5. 

For  taking  appeal  in  bankruptcy  cases,  49. 

For  petition  for  revision,  49. 

For  appealing  from  referee  to  court,  74. 

For  discharging  preferential  lien,  SS. 

For  filing  ];)etition  in  involuntary  bankruptcy,  164. 

For  ordering  examination  in  bankruptcy,  257. 

Computation  of,  with  reference  to  dissolution  of  liens,  380* 

Limitation  of  actions  by  and  against  trustees,  416-422. 

Of  accrual  of  debt,  as  affecting  provability,  494. 

For  proof  of  claims,  526. 

For  claiming  right  of  set-off,  546. 

Of  giving  preference,  with  regard  to  its  voidability,  592. 

Time  of  filing  petition,  593. 

Time  of  rc^cording  or  filing  lien,  594. 
For  declaration  of  dividendis,  637. 
For  filing  application  for  discharge,  6^55. 
x^or  filing  specifications  opposing  discharge,  691. 
For  moving  to  revoke  discharge,  708. 
For  moving  to  cancel  discharged  judgment,  757. 

TITLE, 

Vested  in  trustee,  316. 

Of  trustee  relates  back  to  adjudication,  317. 

To  exempt  property  docs  not  pass  to  trustee,  245. 

To  prop<»rty  in  hands  of  superseded  assignee  for  creditors,  440. 

To  property  fraudulently  conveyed  by  bankrupt,  445. 

To  property  sold  by  trustees,  nature  and  extent  of.  480. 

Revestiiijr  in  bankrupt  on  confirmation  of  composition.  058, 
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TOOLS, 

Of  mechanic,  exempt  in  bankruptcy,  242. 

TORTS, 

Claim  against  partnership  for,  as  joint  and  several  debt,  120i. 

Actions  for,  how  affected  by  bankruptcy  of  plaintiff,  107. 

By  trustee,  liability  for,  811. 

Rights  of  action  on,  passing  to  trustee,  343,  392. 

Olaims  for,  when  provable  debts,  614. 

Provable  if  merged  in  Judgment,  497. 
Not  released  by  discharge,  726. 

TRADE  MARK, ' 

Title  to,  vests  in  trustee  in  bankruptcy,  335. 

TRADING  CORPORATIONS, 

Are  subject  to  bankruptcy  law,  135. 
What  are,  135. 

TRAVELING  SALESMEN, 

Debts  due  to,  entitled  to  priority,  627. 

TRANSFER, 

Of  cases  from  one  district  to  another,  33. 

From  one  referee  to  another,  64. 
Of  property,  fraudulent,  an  act  of  bankruptcy,  82. 

Voidable  by  trustee,  445-468. 
Of  property,  when  amounts  to  preference,  680. 
Payment  In  money  as  transfer  of  property,  687. 

TRESPASS, 

To  bankrupt's  property,  right  of  action  for,  vests  in  trustee,  842: 
Against  marshal  seizing  property  of  stranger,  203. 
Against  receiver  in  bankruptcy,  214. 
On  exempt  property,  bankrupt  may  sue  for,  245. 
Right  of  trustee  to  maintain,  400. 
Against  trustee,  when  Ues,  396. 
Pamages  for,  not  a  provable  debt,  514. 

TROVER, 

Trustee  in  bankruptcy  may  maintain,  316,  400. 

Against  trustee,  when  lies,  396,  414. 

By  trustee,  to  recover  goods  fraudulently  transferred,  46S| 

Against  trustee,  to  recover  goods  sold  by  him,  483. 

TRUST, 

Resulting,  as  assets  in  bankruptcy,  331. 
Property  held  in  trust  for  bankrupt  as  assets,  340. 
Property  held  by  bankrupt  as  trustee,  354. 
Trustees  as  fiduciary  debtors,  730. 

TRUST  COMPANIES. 

Liability  of,  to  bankruptcy  proceedings,  137. 
Eligibility  to  office  of  trustee  in  bankruptcy,  285. 
As  depositories  for  bankruptcy  funds,  310. 

TRUST  FUNDS, 

Held  by  bankrupt,  do  not  pass  to  trustee,  354. 
Restoration  of,  not  a  preference,  582. 
Claim  for,  as  privileged  debt,  634. 
Liabilities  for,  not  released  by  discharge,  730. 

TRUSTEE  IN  BANKRUPTCY, 

May  intervene  in  pending  actions,  198. 
Takes  no  title  to  exempt  property,  245. 
Setting  apart  bankrupt's  exemptions,  253. 
May  demand  examination  of  witnesses,  258. 
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TRUSTEE  IN  BANKBUPTCT— Continued, 
May  be  subjected  to  examination,  264. 
T6  conduct  litigation  for  or  against  estate,  28L 

Right  of  creditors  when  trustee  refuses,  28L 
Taking  advice  of  creditors  as  to  administration,  282, 

When  controlled  by  majority  vote,  282. 
May  require  indenmity  against  costs  and  expenses,  288, 
To  furnish  information  to  parties  in  interest,  284. 
Election,  appointment,  and  tenure  of  office,  28&~290, 
Qualifications,  285. 

Residence  in  district,  285. 

Competency,  285. 

EUgibiUty  of  creditor,  285. 
Eligibility  of  creditor's  attorney,  285. 

Bankrupt's  attorney  not  eligible,  285. 

Debtor  of  bankrupt  not  eligible,  285. 

Directors  or  officers  of  corporation  as,  286. 

Trust  company  may  be,  285. 
Election  of,  286. 

Time  of,  286. 

One  or  three  trustees  to  be  chosen,  286L 

In  bankruptcy  of  partnership,  286. 

Conduct  of  election,  286. 

Adjournment  of  meeting,  286. 

Majority  required  to  elect,  286,  288. 
Cases  where  no  trustee  is  appointed,  287. 
Rights  of  creditors  as  voters  in  election,  288. 

Objections  to  votes,  288. 

Secured  creditors,  288. 

Creditors  having  priority,  288. 

Preferred  creditors,  288. 
Representation  of  creditors  by  agent  or  attorney,  2891. 

Attorney  at  law,  289. 
Corruption  and  improper  influences  in  election,  29(X 
Confirmation  or  disapproval  by  the  court,  291. 

Grounds  for  disapproval,  291. 

Presentation  of  objections,  291. 
Appointment  of  trustee  by  court,  292. 

Authority  of  referee,  292. 

No  official  or  general  trustee  appointed,  292. 

Cases  where  court  may  appoint,  292. 
Acceptance  and  resignation  of  office,  293. 

Notice  of  api)ointment,  293. 

Effect  of  failure  to  qualify,  293. 

Right  to  resign  office,  293. 

Case  of  trustee  embezzling  funds  and  absconding,  293| 
Bonds  of  trustees,  294. 

Separate  bonds  for  each  case,  294. 

Sureties  on  bonds,  294. 

Breach  of  condition,  294. 

Actions  on  bonds,  294. 
Effect  of  death  of  trustee,  295. 
Removal  of  trustees,  296. 

By  judge  only,  not  referee,  296w 

Proceedings  for  removal,  296. 

Grounds  for  removal,  296. 
Effect  of  appointment  and  qualification,  297. 
Aa  representative  of  creditors,  298. 
Taking  Instructions  of  court  or  referee,  299. 
Inventory  and  appraisal  of  property,  300. 
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TBUSTEB  IN  BANKRnPTOT--Oontiniied» 
Custody  and  care  of  property  by,  301. 
Oarrying  on  bankrupt's  business,  802. 
Duty  In  collection  of  assets,  303. 
Arbitration  and  compromise  of  controversies  by,  304, 
Redemption  of  property  by,  305. 
Assuming  bankrupt's  contracts  and  obligations,  306. 
Assuming  or  rejecting  lease  to  bankrupt,  307. 

Liability  for  rent  of  leased  premises,  307. 
Bxpendltures  by,  308. 

Attorney  for,  employment  and  compensation  of,  309. 
Deposit  and  disbursement  of  funds,  310. 
Responsibility  for  negligence  or  misconduct,  311. 
Joint  trustees,  312. 
Accounts  and  reports  of,  313. 
Discharge  of,  814. 

Title  to  bankrupt's  property  vests  in,  316. 
Title  of,  relates  back  to  adjudication,  317. 
Takes  no  greater  interest  than  bankrupt  had,  316L 
What  property  vests  in,  318. 
Takes  subject  to  liens  and  incumbrances,  363. 
Actions  by  and  against,  392-432. 

Trustee's  right  of  action  exclusive,  393. 

Leave  or  direction  to  sue,  394. 

Suits  against  trustee,  396-398. 

Not  subject  to  garnishment,  399. 

What  actions  available  to,  400. 

Summary  proceedings  in  court  of  bankruptcy,  402. 

.Turlsdlction  of  suits  by  and  against,  406-415. 

Limitation  of  actions,  416-422. 

Pleading  and  evidence  In  actions  by  and  against,  427-481. 

Liability  for  costs,  432. 
Rights  of,  as  against  prior  assignee  for  creditors,  433-444. 
Right  to  avoid  fraudulent  transfers  of  bankrupt,  446. 

Election  as  to  suing  or  not,  447. 

Right  of  action  exclusive,  448. 

Conditions  precedent  to  trustee's  suit,  449,  450. 
Sales  of  property  by,  469,  486. 

Authority  of  trustee  in  general,  469. 

Sale  of  land  in  another  state,  474. 

Buying  at  his  own  sale,  478. 

Recovery  of  purchase  money,  482. 

Conveyance  or  delivery  by,  483. 

Personal  presence  at  sale,  476. 
Objecting  to  allowance  of  claims,  536. 
Moving  for  expunction  of  proved  clalm^  642. 
Set-oflT  of  claims  as  against,  552. 

Not  In  suits  to  recover  preferences,  553. 
Right  and  duty  to  avoid  unlawful  preferences,  600. 
Payment  of  dividends  by,  640. 
Right  of,  to  oppose  bankrupt's  discharge,  666. 
Compensation  of,  778. 

How  calculated,  780. 
Criminal  offenses  by,  792. 
TRUSTEES, 

Proceedings  in  bankruptcy  against,  104. 

Property  in  hands  of,  as  assets  in  bankruptcy,  346, 

Testamentary  trusts  and  annuities,  347. 

Property  held  by  bankrupt  as  trustee,  354. 
Liabilities  of,  not  released  by  discharge,  730. 
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ULTRA  VIRES, 

As  objection  to  proof  of  claims  agaiust  corporation,  518. 

UNDIVIDED  PROFITS, 

Of  corporation,  bankrupts  sbare  in,  as  assets,  31S. 

UNIFORMITY, 

Constituti<mality  of  bankruptcy  act  with  reference  to,  2, 

UNINCORPORATED   ASSOCIATIONS, 
Subject  to  bankruptcy  law,  143. 

UNITED  STATES, 

May  prove  claim  against  bankrupt's  estate,  488. 
Debts  due  to,  entitled  to  priority,  630. 

Whether  released  by  discharge,  724. 
Claim  against,  as  assets  in  bankruptcy,  341. 

UNLIQUIDATED  CLAIMS, 

How  liquidated  and  proved  in  bankruptcy,  500. 
Not  entitled  to  vote  on  composition,  650. 

UN]MATURED   CLAIMS, 
Provability  of,  494,  502. 
Right  of  set-off  as  to,  544,  546,  552. 
Settlement  of,  when  a  preference.  576. 

USUFRUCT, 

In  real  property,  as  asset  in  bankruptcy,  324. 

USURY, 

Right  to  sue  for,  vests  in  trustee,  344. 
Right  and  duty  of  trustee  to  plead,  429. 
As  affecting  provability  of  claim,  517. 


VACANCY, 

In  office  of  referee,  how  filled,  60. 
In  office  of  trustee,  2S6,  292,  293. 

VACATING   ADJUDICATION, 

When  proper,  and  proceedings  for,  183. 

VACATION, 

Jurisdiction  of  bankruptcy  courts  in,  16. 

Of  trustee's  sale,  485. 

Of  order  declaring  dividend,  641. 

Of  order  confirming  composition,  657. 

Of  discharge  in  bankruptcy,  707-709. 

VENDOR  AND  PURCHASER, 

Interests  of,  under  executory  contract,  as  assets,  329. 
Vendor's  lien  preserved  in  bankruptcy,  371. 
Fraudulent  conveyances  voidable  by  trustee,  445. 

Knowledge,  bad  faith,  or  collusion  of  jjurchaser,  462. 

Rights  and  liabilities  of  transferees,  463. 

Rights  of  bona  fide  purchasers,  464. 

VERDICT,  •! 

Without  judgment,  not  a  provable  debt,  497.  ' 

VERIFICATION, 

Of  petition  in  involuntary  bankruptcy,- 162. 
Of  statement  in  support  of  proof  of  claim,  532. 
Of  si)o<»ifications  in  opposition  to  discharge,  695. 
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VOLUNTARY  BANKRUPTCY, 

Proceedings  for,  cannot  be  enjoined  by  state  courts,  3. 
Who  may  file  petition  In,  97,  132. 

Gorporations,  97. 
Of  partnerships,  119. 
Opposition  to,  by  creditors,  152. 
Previous,  as  bar  to  discharge,  664. 

w 

WAGE-EARNERS, 

Defined,  105. 

Not  subject  to  bankruptcy  law,  105. 

Amenability  to  state  insolvency  laws,  9. 

As  creditors  entitled  to  priority  of  payment,  62S, 

WAGERING   CONTRACT, 

Not  provable  as  debt  in  bankruptcy,  517. 

WAGES, 

Of  labor,  entitled  to  priority  of  payment,  626. 
Exemption  of,  in  bankruptcy  proceedings,  241. 

WAIVER, 

Of  benefits  of  bankruptcy  act  by  debtor,  not  valid,  S. 
Of  defects  in  jurisdiction  of  bankruptcy  court,  16. 
Of  benefit  of  exemption  laws,  247.  • 

Rights  of  creditors  holding  waivers,  248. 
Of  privilege  against  self-crimi nation,  271. 
Of  objections  to  jurisdiction  of  bankruptcy  court,  412. 
Of  security  by  lien  creditor,  562. 

WANT  OF  PROSECUTION, 

Dismissal  of  bankrupt's  application  for  discharge  for,  698. 
Effect  of  dismijssal  for,  717. 

WARRANT, 

For  arrest  of  debtor,  when  issued,  232. 

To  be  directed  to  marshal.  2'»2. 

For  seizure  of  property,  201. 

Creditor  petitioning  for,  to  give  bond,  208. 

WARRANT  OF  ATTORNEY, 

To  confess  judgment,  an  act  of  bankruptcy,  90. 

Confession  of  judgment  under,  when  annulled  by  subsequent  bankruptcy,  377. 

Giving  of,  when  a  preference,  579. 

Time  of  creation  of  preference  by,  592. 

Revoked  by  discharge  in  bankruptcy,  710. 

WARRANTY, 

None  expressed  or  implied  in  bankruptcy  sales,  4T9. 

By  bankrupt,  as  provable  debt,  505. 

Breach  of  covenant  of,  as  provable  debt,  513. 

WATCHES, 

Exemption  of,  in  bankruptcy  proceedings,  242. 

WATER  COMPANIES, 

Liability  of,  to  proceedings  in  bankruptcy,  140s, 

WEARING  APPAREL, 

Exemption  of,  in  bankruptcy,  242. 

WIFE  OP   BANKRUIT, 
May  be  examined,  20.3. 

Not  required  to  disclose  confidential  communications,  263. 
Dower  of,  not  divested  by  trustee's  sale,  472. 
May  prove  her  claim  as  a  creditor.  508. 
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